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3ODLQWLII�1LFROH�*XLGRWWL�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�DOO�RWKHUV�VLPLODUO\�VLWXDWHG�

DJDLQVW� 'HIHQGDQW� .UDGOH�� //&�� � 3ODLQWLII� PDNHV� WKH� IROORZLQJ� DOOHJDWLRQV� SXUVXDQW� WR� WKH�

LQYHVWLJDWLRQ�RI�KHU�FRXQVHO�DQG�XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�DOOHJDWLRQV�VSHFLILFDOO\�

SHUWDLQLQJ�WR�KHUVHOI�DQG�KHU�FRXQVHO��ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�NQRZOHGJH��

,1752'8&7,21�

��� 7KLV�LV�D�SXWDWLYH�FODVV�DFWLRQ�ODZVXLW�DJDLQVW�'HIHQGDQW�IRU�HQJDJLQJ�LQ�DQ�LOOHJDO�

³DXWRPDWLF�UHQHZDO´�VFKHPH����

��� 'HIHQGDQW�VHOOV�D�ZLGH�UDQJH�RI�SHW�IRRG�WKURXJK�YDULRXV�RQOLQH�FKDQQHOV��LQFOXGLQJ�

RQ�LWV�ZHEVLWH��ZZZ�NUDGOHP\SHW�FRP��WKH�³:HEVLWH´���DQG�LQ�DGYHUWLVHPHQWV�RQ�VRFLDO�PHGLD�VLWHV��

LQFOXGLQJ�,QVWDJUDP��:KHQHYHU�D�FRQVXPHU�SXUFKDVHV�'HIHQGDQW¶V�SURGXFWV�±�ZKHWKHU�LW�EH�RQ�WKH�

:HEVLWH�RU�WKURXJK�D�VRFLDO�PHGLD�DGYHUWLVHPHQW�±�'HIHQGDQW�VXUUHSWLWLRXVO\�HQUROOV�WKH�FRQVXPHU�

LQ�DQ�DXWRPDWLFDOO\�UHQHZLQJ�³VXEVFULSWLRQ´�WKDW��XQEHNQRZQVW�WR�WKH�FRQVXPHU�DW�WKH�WLPH��UHVXOWV�

LQ� D� UHFXUULQJ� FKDUJHV� WR� WKH� FRQVXPHU¶V� FUHGLW� FDUG�� GHELW� FDUG�� RU� WKLUG�SDUW\� SD\PHQW� DFFRXQW�

�³3D\PHQW�0HWKRG´��HYHU\�PRQWK��LQ�SHUSHWXLW\�XQWLO�FDQFHOHG��WKH�³.UDGOH�6XEVFULSWLRQV´���

��� 3ULRU�WR�HQUROOLQJ�3ODLQWLII�DQG�LWV�RWKHU�FXVWRPHUV�LQWR�.UDGOH�6XEVFULSWLRQV�±�DQG�

WKHUHDIWHU� DVVHVVLQJ� HDFK� RI� WKHLU� 3D\PHQW� 0HWKRGV� D� UHFXUULQJ� FKDUJH� RQ� D� PRQWKO\� EDVLV� ±�

'HIHQGDQW�IDLOHG�WR�SURYLGH�WKH�GLVFORVXUHV�DQG�DXWKRUL]DWLRQV�UHTXLUHG�E\�&DOLIRUQLD¶V�$XWRPDWLF�

5HQHZDO�/DZ��³$5/´���&DO��%XV��3URI��&RGH�����������HW�VHT���WR�DQ\�RI�WKHVH�FRQVXPHUV��

��� 3XUVXDQW�WR�WKH�$5/��RQOLQH�UHWDLOHUV�WKDW�RIIHU�DXWRPDWLFDOO\�UHQHZLQJ�VXEVFULSWLRQV�

WR�&DOLIRUQLD�FRQVXPHUV�PXVW���L��SURYLGH�WKH�FRPSOHWH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�LQ�D�FOHDU�DQG�

FRQVSLFXRXV�PDQQHU�DQG�LQ�YLVXDO�SUR[LPLW\�WR�WKH�UHTXHVW�IRU�FRQVHQW�SULRU�WR�FRPSOHWLRQ�RI�WKH�

HQUROOPHQW� SURFHVV�� VHH� &DO�� %XV�� 3URI�� &RGH� �� ������D������ �LL�� REWDLQ� FRQVXPHUV¶� DIILUPDWLYH�

FRQVHQW�SULRU� WR� FKDUJLQJ� WKHLU�3D\PHQW�0HWKRGV� LQ� FRQQHFWLRQ�ZLWK� WKH� VXEVFULSWLRQV�� VHH� LG�� ��

������D������DQG��LLL��SURYLGH�DQ�DFNQRZOHGJPHQW�WKDW�LQFOXGHV�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�

DQG� LGHQWLILHV� D� FRVW�HIIHFWLYH�� WLPHO\�� DQG� HDV\�WR�XVH�PHFKDQLVP� IRU� FRQVXPHUV� WR� FDQFHO� WKHLU�

VXEVFULSWLRQV��VHH�LG�����������D������������F�����

��� $V�GLVFXVVHG�LQ�JUHDWHU�GHWDLO�EHORZ��WKH�HOHFWURQLF�³FKHFNRXW�IORZV´�RQ�'HIHQGDQW¶V�

:HEVLWH�DQG�VRFLDO�PHGLD�DGYHUWLVHPHQWV��ZKLFK�3ODLQWLII�DQG�QXPHURXV�RWKHU�&DOLIRUQLD�FRQVXPHUV�
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XVHG�WR�SXUFKDVH�'HIHQGDQW¶V�SURGXFWV��XQLIRUPO\�YLRODWHG�HDFK�RI�WKHVH�FRUH�UHTXLUHPHQWV�RI�WKH�

$5/�� $QG� ZKHQ� FRQVXPHUV� HYHQWXDOO\� GR� UHDOL]H� WKDW� 'HIHQGDQW� KDV� HQUROOHG� WKHP� LQ� .UDGOH�

6XEVFULSWLRQV�ZLWKRXW�WKHLU�DXWKRUL]DWLRQ�±�VXFK�DV�ZKHQ�FRQVXPHUV�QRWLFH�'HIHQGDQW¶V�UHFXUULQJ�

FKDUJHV�RQ�WKHLU�FUHGLW�FDUG�ELOOLQJ�VWDWHPHQWV�±�'HIHQGDQW�WKHQ�PDNHV�LW�H[FHHGLQJO\�GLIILFXOW�DQG�

XQQHFHVVDULO\�FRQIXVLQJ�IRU�FRQVXPHUV�WR�FDQFHO�WKH�.UDGOH�6XEVFULSWLRQV��

��� 6SHFLILFDOO\��'HIHQGDQW�V\VWHPDWLFDOO\�YLRODWHV�WKH�$5/�E\���L��IDLOLQJ�WR�SUHVHQW�WKH�

DXWRPDWLF� UHQHZDO�RIIHU� WHUPV� LQ�D�FOHDU�DQG�FRQVSLFXRXV�PDQQHU�DQG� LQ�YLVXDO�SUR[LPLW\� WR� WKH�

UHTXHVW� IRU� FRQVHQW� WR� WKH� RIIHU� EHIRUH� WKH� VXEVFULSWLRQ� RU� SXUFKDVLQJ� DJUHHPHQW� LV� IXOILOOHG�� LQ�

YLRODWLRQ�RI�6HFWLRQ�������D�������LL��FKDUJLQJ�FRQVXPHUV¶�3D\PHQW�0HWKRGV�ZLWKRXW�ILUVW�REWDLQLQJ�

WKHLU�DIILUPDWLYH�FRQVHQW�WR�WKH�DJUHHPHQW�FRQWDLQLQJ�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV��LQ�YLRODWLRQ�

RI�6HFWLRQ�������D������DQG��LLL��IDLOLQJ�WR�SURYLGH�DQ�DFNQRZOHGJPHQW�WKDW�LQFOXGHV�WKH�DXWRPDWLF�

UHQHZDO�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�

LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU��LQ�GLUHFW�YLRODWLRQ�RI�6HFWLRQ�������D������6HH�&DO��

%XV��	�3URI��&RGH����������D����������VHH�DOVR�LG����������E����������VHWWLQJ�IRUWK�WKH�GHILQLWLRQ�RI�

³DXWRPDWLF�UHQHZDO�RIIHU�WHUPV´�DV�XVHG�LQ�&DO��%XV��3URI��&RGH���������D�����7KH�VWDQGDUGL]HG�SRVW�

RUGHU�DFNQRZOHGJPHQW�HPDLO�VHQGV�WR�LWV�FXVWRPHUV�DOVR�IDLOV�WR�GLVFORVH�D�WROO�IUHH�WHOHSKRQH�QXPEHU�

RU�GHVFULEH�DQRWKHU�FRVW�HIIHFWLYH��WLPHO\��DQG�HDV\�WR�XVH�PHFKDQLVP�IRU�FDQFHOODWLRQ�±�PDNLQJ�LW�

H[FHHGLQJO\�GLIILFXOW�DQG�XQQHFHVVDULO\�FRQIXVLQJ�IRU�FRQVXPHUV�WR�FDQFHO�.UDGOH�6XEVFULSWLRQV�±�LQ�

FOHDU�YLRODWLRQ�RI�6HFWLRQ�������F��RI�WKH�$5/����

��� $V� D� UHVXOW� RI� 'HIHQGDQW¶V� YLRODWLRQV� RI� 6HFWLRQ� ������ RI� WKH� $5/�� WKH� .UDGOH�

6XEVFULSWLRQV� DUH�GHHPHG�³XQFRQGLWLRQDO�JLIWV´�SXUVXDQW� WR�6HFWLRQ�������RI� WKH�$5/�� HQWLWOLQJ�

3ODLQWLII�DQG�WKH�&ODVV�WR�UHVWLWXWLRQ���6HH�&DO��%XV��	�3URI��&RGH����������

��� )RU�WKH�IRUHJRLQJ�UHDVRQV��3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�

VXEVFULEHUV�RI�DQ\�RI�'HIHQGDQW¶V�.UDGOH�6XEVFULSWLRQV�ZKR��ZLWKLQ�WKH�DSSOLFDEOH�VWDWXWH�RI�

OLPLWDWLRQV�SHULRG�XS�WR�DQG�LQFOXGLQJ�WKH�GDWH�RI�MXGJPHQW�LQ�WKLV�DFWLRQ��ZHUH�LQGXFHG�E\�

'HIHQGDQW¶V�IDOVH�VDOHV�RU�LQFXUUHG�XQDXWKRUL]HG�IHHV�IRU�WKH�UHQHZDO�RI�WKHLU�.UDGOH�6XEVFULSWLRQV���

%DVHG�RQ�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��3ODLQWLIIV�VHHN�GDPDJHV��UHVWLWXWLRQ��GHFODUDWRU\�UHOLHI��

LQMXQFWLYH�UHOLHI��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV��IRU������YLRODWLRQ�RI�&DOLIRUQLD¶V�)DOVH�
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$GYHUWLVLQJ�/DZ��³)$/´���&DO��%XV��	�3URI��&RGH�����������HW�VHT�������YLRODWLRQ�RI�&DOLIRUQLD¶V�

&RQVXPHUV�/HJDO�5HPHGLHV�$FW��³&/5$´���&DO��&LY��&RGH����������HW�VHT�������YLRODWLRQ�RI�

&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´���&DO��%XV��	�3URI��&RGH�����������HW�VHT�������

QHJOLJHQW�PLVUHSUHVHQWDWLRQ������LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ������XQMXVW�HQULFKPHQW�UHVWLWXWLRQ������

EUHDFK�RI�FRQWUDFW��DQG�����EUHDFK�RI�H[SUHVV�ZDUUDQW\���

7+(�3$57,(6�

��� 3ODLQWLII�1LFROH�*XLGRWWL�LV��DQG�DW�DOO�WLPHV�UHOHYDQW�KHUHWR�ZDV��D�FLWL]HQ�DQG�UHVLGHQW�

RI�%HUNHOH\��&DOLIRUQLD���2Q�RU�DERXW�6HSWHPEHU����������3ODLQWLII�PDGH�D�SXUFKDVH�RI�WZR�³&%'�

6OHHS\�&/($1=]]�'HQWDO�+DUG�&KHZ´�IURP�'HIHQGDQW¶V�:HEVLWH�IRU���������:KHQ�3ODLQWLII�PDGH�

KHU� SXUFKDVH�� 'HIHQGDQW� HQUROOHG� 3ODLQWLII� LQ� ±� XQEHNQRZQVW� WR� KHU� DW� WKH� WLPH� ±� D� .UDGOH�

6XEVFULSWLRQ�� � &RQVHTXHQWO\�� IROORZLQJ� KHU� SXUFKDVH�� 'HIHQGDQW� DVVHVVHG� 3ODLQWLII¶V� 3D\PHQW�

0HWKRG�D�UHFXUULQJ�FKDUJH�RI��������HYHU\���ZHHNV�XQWLO�'HFHPEHU�RI��������ZKHQ�VKH�FDQFHOHG�WKH�

.UDGOH� 6XEVFULSWLRQ�� � +DG� 3ODLQWLII� NQRZQ� WKDW� 'HIHQGDQW� ZRXOG� HQUROO� KHU� LQ� DQ� DXWRPDWLFDOO\�

UHQHZLQJ�.UDGOH�6XEVFULSWLRQ��VKH�ZRXOG�QRW�KDYH�PDGH�D�SXUFKDVH�IURP�'HIHQGDQW�DW�DOO���

���� 7KH�IDFWV�JLYLQJ�ULVH�WR�3ODLQWLII¶V�FODLPV�DUH�PDWHULDOO\�WKH�VDPH�DV�WKRVH�RI�RWKHU�

PHPEHUV�RI�WKH�&ODVV�VKH�VHHNV�WR�UHSUHVHQW�

���� 'HIHQGDQW� .UDGOH�� //&� LV� D� 'HODZDUH� FRUSRUDWLRQ� WKDW� PDLQWDLQV� LWV� FRUSRUDWH�

KHDGTXDUWHUV�DQG�SULQFLSDO�SODFH�RI�EXVLQHVV� LQ�0LQQHDSROLV��0LQQHVRWD��'HIHQGDQW� LV�DQ�RQOLQH�

EDVHG� UHWDLOHU� RI� SHW� IRRG��ZKLFK� LW� VHOOV� WR� FRQVXPHUV� RQ� LWV�:HEVLWH� DQG� WKURXJK� VRFLDO�PHGLD�

DGYHUWLVHPHQWV�WR�FRQVXPHUV�QDWLRQZLGH��LQFOXGLQJ�WKURXJKRXW�&DOLIRUQLD����

���� 3ODLQWLII� UHVHUYHV� WKH� ULJKW� WR� DPHQG� WKLV�&RPSODLQW� WR� DGG�GLIIHUHQW�RU� DGGLWLRQDO�

GHIHQGDQWV��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�DQ\�RIILFHU��GLUHFWRU��HPSOR\HH��VXSSOLHU��RU�GLVWULEXWRU�RI�

'HIHQGDQW� ZKR� KDV� NQRZLQJO\� DQG� ZLOOIXOO\� DLGHG�� DEHWWHG�� DQG�RU� FRQVSLUHG� LQ� WKH� IDOVH� DQG�

GHFHSWLYH�FRQGXFW�DOOHJHG�KHUHLQ��

-85,6',&7,21�$1'�9(18(�

���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&���������G�����$���DV�

DPHQGHG�E\�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´���EHFDXVH�WKLV�LV�D�SXWDWLYH�FODVV�DFWLRQ�

ZKHUH� WKH� DJJUHJDWH� DPRXQW� VRXJKW� E\� PHPEHUV� RI� WKH� SURSRVHG� FODVV� H[FHHGV� ���������������
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H[FOXVLYH�RI�LQWHUHVWV�DQG�FRVWV��WKHUH�DUH�RYHU�����PHPEHUV�RI�WKH�SXWDWLYH�FODVV��DQG�DW�OHDVW�RQH�

FODVV�PHPEHU�LV�D�FLWL]HQ�RI�D�VWDWH�GLIIHUHQW�IURP�'HIHQGDQW��

���� 3HUVRQDO� MXULVGLFWLRQ� DQG� YHQXH� DUH� SURSHU� EHFDXVH� 3ODLQWLII� UHVLGHV� LQ� %HUNHOH\��

&DOLIRUQLD��ZLWKLQ�WKLV�MXGLFLDO�'LVWULFW��EHFDXVH�3ODLQWLII�PDGH�KHU�SXUFKDVH�RI�'HIHQGDQW¶V�SURGXFWV�

ZKLOH�VKH�ZDV�SK\VLFDOO\�SUHVHQW�LQ�%HUNHOH\��&DOLIRUQLD��EHFDXVH�'HIHQGDQW�VKLSSHG�VXFK�JRRGV�WR�

3ODLQWLII¶V� UHVLGHQFH� LQ� %HUNHOH\�� &DOLIRUQLD�� DQG� EHFDXVH� 3ODLQWLII� ZDV� ORFDWHG� LQ� %HUNHOH\��

&DOLIRUQLD�ZKHQ�'HIHQGDQW�HQUROOHG�KHU�LQ��DQG�WKHUHDIWHU�FKDUJHG�KHU�3D\PHQW�0HWKRG�RQ�D�PRQWKO\�

EDVLV�SXUVXDQW�WR�WKH�.UDGOH�6XEVFULSWLRQ���$GGLWLRQDOO\��'HIHQGDQW�KDV��DW�DOO�WLPHV�UHOHYDQW�KHUHWR��

V\VWHPDWLFDOO\� DQG� FRQWLQXDOO\� FRQGXFWHG�� DQG� FRQWLQXHV� WR� FRQGXFW�� EXVLQHVV� LQ� &DOLIRUQLD��

LQFOXGLQJ�ZLWKLQ�WKLV�MXGLFLDO�'LVWULFW��LQFOXGLQJ�WKURXJK�WKH�SURPRWLRQ��PDUNHWLQJ��DQG�VDOH�RI�LWV�

SURGXFWV��

)$&78$/�%$&.*5281'�

$�� %DFNJURXQG�2Q�WKH�6XEVFULSWLRQ�%DVHG�H�&RPPHUFH�,QGXVWU\�

���� 7KH�H�FRPPHUFH�VXEVFULSWLRQ�PRGHO�LV�D�EXVLQHVV�PRGHO�LQ�ZKLFK�UHWDLOHUV�SURYLGH�

RQJRLQJ�JRRGV�RU�VHUYLFHV�³LQ�H[FKDQJH�IRU�UHJXODU�SD\PHQWV�IURP�WKH�FXVWRPHU�´���6XEVFULSWLRQ�H�

FRPPHUFH�VHUYLFHV�QRZ�WDUJHW�D�ZLGH�UDQJH�RI�FXVWRPHUV�DQG�FDWHU�WR�D�YDULHW\�RI�VSHFLILF�LQWHUHVWV���

*LYHQ� WKH� SUHYDOHQFH� RI� RQOLQH� DQG� H�FRPPHUFH� UHWDLOHUV�� VXEVFULSWLRQ� H�FRPPHUFH� KDV� JURZQ�

UDSLGO\�LQ�SRSXODULW\�LQ�UHFHQW�\HDUV���,QGHHG��WKH�³VXEVFULSWLRQ�HFRQRP\�KDV�JURZQ�PRUH�WKDQ������

RYHU� WKH� ODVW� ���� \HDUV� DV� FRQVXPHUV� KDYH� GHPRQVWUDWHG� D� JURZLQJ� SUHIHUHQFH� IRU� DFFHVV� WR�

VXEVFULSWLRQ�VHUYLFHV>�@´���$QDO\VWV�DW�8%6�SUHGLFW�WKDW�WKH�VXEVFULSWLRQ�HFRQRP\�ZLOO�H[SDQG�LQWR�

D������WULOOLRQ�PDUNHW�E\�������XS�IURP������ELOOLRQ�LQ����������7KDW�FRQVWLWXWHV�DQ�DYHUDJH�DQQXDO�

�
��&RUH�'1$��+RZ�WR�5XQ�DQ�H&RPPHUFH�6XEVFULSWLRQ�6HUYLFH��7KH�8OWLPDWH�*XLGH��0D\������������
KWWSV���ZZZ�FRUHGQD�FRP�EORJV�HFRPPHUFH�VXEVFULSWLRQ�VHUYLFHV���
��%XVLQHVV�,QVLGHU��7DFR�%HOO¶V�WDFR�VXEVFULSWLRQ�LV�UROOLQJ�RXW�QDWLRQZLGH�²�KHUH¶V�KRZ�WR�JHW�LW�
�-DQ�� ��� ������� KWWSV���ZZZ�EXVLQHVVLQVLGHU�FRP�WDFR�EHOO�VXEVFULSWLRQ�ODXQFKLQJ�DFURVV�WKH�
FRXQWU\���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���
�� 6HH� 8%6�� ,QYHVWLQJ� LQ� GLJLWDO� VXEVFULSWLRQV� �0DU�� ���� �������
KWWSV���ZZZ�XEV�FRP�JOREDO�HQ�ZHDOWK�PDQDJHPHQW�RXU�
DSSURDFK�PDUNHWQHZV�DUWLFOH���������KWPO��³>$@W�FORVH�WR�86'�����ELOOLRQ�LQ�������ZH�H[SHFW�WKH�
�
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JURZWK�UDWH�RI������ZKLFK�PDNHV�WKH�VXEVFULSWLRQ�HFRQRP\�³RQH�RI�WKH�IDVWHVW�JURZLQJ�LQGXVWULHV�

JOREDOO\�´��

���� 7KH�SURGXFWLRQ��VDOH��DQG�GLVWULEXWLRQ�RI�VXEVFULSWLRQ�EDVHG�SURGXFWV�DQG�VHUYLFHV�LV�

D�ERRPLQJ�LQGXVWU\�WKDW�KDV�H[SORGHG�LQ�SRSXODULW\�RYHU�WKH�SDVW�IHZ�\HDUV���$FFRUGLQJ�WR�)RUEHV��

³>W@VKH�VXEVFULSWLRQ�H�FRPPHUFH�PDUNHW�KDV�JURZQ�E\�PRUH�WKDQ������SHUFHQW�D�\HDU�RYHU�WKH�SDVW�

ILYH�\HDUV��ZLWK�WKH�ODUJHVW�UHWDLOHUV�JHQHUDWLQJ�PRUH�WKDQ�����%�LQ�VDOHV�LQ�������XS�IURP������0�LQ�

�����´���)ROORZLQJ�������PDUNHW�JURZWK�ZLWKLQ�WKH�LQGXVWU\�LQFUHDVHG�H[SRQHQWLDOO\��UHDFKLQJ������

ELOOLRQ� LQ� ������� � ³$V� VXFK�� WKH� ILQDQFLDOV� RI� FRPSDQLHV�ZLWK� VXEVFULSWLRQ�EXVLQHVV�PRGHOV>@�«�

LPSURYHG� GUDPDWLFDOO\� LQ� ����� WKDQNV� WR� OLPLWHG� UHYHQXH� YRODWLOLW\� DQG� VWURQJ� FDVK� IORZ�

JHQHUDWLRQ�´�� �7KXV��³>W@VKH�VKDUH�SULFHV�RI�PRVW�VXEVFULSWLRQ�FRPSDQLHV�KDYH�SHUIRUPHG�ZHOO� LQ�

UHFHQW�\HDUV�´��

���� 7KH�H[SDQVLRQ�RI�WKH�VXEVFULSWLRQ�H�FRPPHUFH�PDUNHW�VKRZV�QR�VLJQV�RI�VORZLQJ���

³:H¶UH� QRZ� LQ� WKH� VXEVFULSWLRQV� HUD�� DQG� WKH�SDQGHPLF� LV� DFFHOHUDWLQJ� LWV� WDNHRYHU�� �'XULQJ� WKH�

�
VXEVFULSWLRQ�HFRQRP\�WR�H[SDQG�LQWR�D�86'�����WULOOLRQ�PDUNHW�E\�������LPSO\LQJ�DQ�DYHUDJH�DQQXDO�
JURZWK�UDWH�RI�����´���
6HH�DOVR�6XEVFULEHG��8%6�'HFODUHV�� ,W¶V�:RUWK� ,QYHVWLQJ� LQ� WKH�6XEVFULSWLRQ�(FRQRP\� �$SU������
������� KWWSV���ZZZ�VXEVFULEHG�FRP�UHDG�QHZV�DQG�HGLWRULDO�XEV�GHFODUHV�LWV�ZRUWK�LQYHVWLQJ�LQ�
WKH�VXEVFULSWLRQ�HFRQRP\��%XVLQHVV���&RPPXQLW\��7KH�6XEVFULSWLRQ�(FRQRP\� ,V�%RRPLQJ�5LJKW�
1RZ�� %XW� $UH� <RX� 5HDSLQJ� WKH� )XOO� %HQHILWV"� �2FW�� ��� �������
KWWSV���ZZZ�EXVLQHVV�FRPPXQLW\�FRP�HFRPPHUFH�WKH�VXEVFULSWLRQ�HFRQRP\�LV�ERRPLQJ�ULJKW�
QRZ�EXW�DUH�\RX�UHDSLQJ�WKH�IXOO�EHQHILWV�����������
��8%6��,QYHVWLQJ�LQ�GLJLWDO�VXEVFULSWLRQV��0DU�������������VXSUD��³>*URZWK@�ZDV�VHHQ�DFURVV�PDQ\�
DUHDV�� LQFOXGLQJ�H�FRPPHUFH��YLGHR� VWUHDPLQJ��JDPLQJ�� FORXG�EDVHG�DSSOLFDWLRQV��HWF�´���VHH�DOVR�
-XQLSHU�5HVHDUFK��6XEVFULSWLRQV�)RU�3K\VLFDO�*RRGV�7R�2YHUWDNH�'LJLWDO�6XEVFULSWLRQV�%\�������
*URZLQJ� 7R� 2YHU� ����EQ� *OREDOO\� �2FW�� ���� �������
KWWSV���ZZZ�MXQLSHUUHVHDUFK�FRP�SUHVV�VXEVFULSWLRQV�IRU�SK\VLFDO�JRRGV�WR�RYHUWDNH�
�DFNQRZOHGJLQJ� ³WKH� VLJQLILFDQW� OHDG� WKH� GLJLWDO� VHFWRU� KDV� KDG� LQ� WK>H@� DUHD>� RI� GLJLWDO� VHUYLFH�
VXEVFULSWLRQV@´���
�� )RUEHV�� 7KH� 6WDWH� 2I� 7KH� 6XEVFULSWLRQ� (FRQRP\�� ����� �0DU�� ��� �������
KWWSV���ZZZ�IRUEHV�FRP�VLWHV�ORXLVFROXPEXV������������WKH�VWDWH�RI�WKH�VXEVFULSWLRQ�HFRQRP\�
�������DG����D��HI���
��6HH�8%6��,QYHVWLQJ�LQ�GLJLWDO�VXEVFULSWLRQV��0DU�������������VXSUD��
��,G��
��,G��
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&29,'���� ORFNGRZQV��PDQ\� GLJLWDO�EDVHG� VXEVFULSWLRQ� EXVLQHVV�PRGHOV� IDUHG� ZHOO� GXH� WR� WKHLU�

SURPLVH� RI� FRQYHQLHQFH� DQG� VWURQJ� EXVLQHVV� FRQWLQXLW\�´�� � $FFRUGLQJ� WR� 7KH�:DVKLQJWRQ� 3RVW��

³>V@XEVFULSWLRQV�ERRPHG�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF�DV�$PHULFDQV�ODUJHO\�VWXFN�LQ�VKXWGRZQ�

PRGH�IORFNHG�WR�GLJLWDO�HQWHUWDLQPHQW>�@�«�7KH�VXEVFULSWLRQ�HFRQRP\�ZDV�RQ�WKH�ULVH�EHIRUH�WKH�

SDQGHPLF��EXW�LWV�ZLGHU�DQG�GHHSHU�UHDFK�LQ�QHDUO\�HYHU\�LQGXVWU\�LV�H[SHFWHG�WR�ODVW��HYHQ�DIWHU�WKH�

SDQGHPLF�VXEVLGHV�LQ�WKH�8QLWHG�6WDWHV�´���

���� +RZHYHU��DV�7KH�:DVKLQJWRQ�3RVW�KDV�QRWHG��WKHUH�DUH�GRZQVLGHV�DVVRFLDWHG�ZLWK�WKH�

VXEVFULSWLRQ�EDVHG�EXVLQHVV�PRGHO�����:KLOH�WKH�VXEVFULSWLRQ�H�FRPPHUFH�PDUNHW�KDV�ORZ�EDUULHUV�

DQG�LV�WKXV�HDV\�WR�HQWHU��LW�LV�FRQVLGHUDEO\�PRUH�GLIILFXOW�IRU�UHWDLOHUV�WR�GRPLQDWH�WKH�PDUNHW�GXH�WR�

WKH�³KLJKO\�FRPSHWLWLYH�SULFHV�DQG�EURDG�VLPLODULWLHV�DPRQJ�WKH�OHDGLQJ�SOD\HUV�´����,Q�SDUWLFXODU��

UHWDLOHUV�VWUXJJOH�ZLWK�WKH�IDFW�WKDW�³>F@KXUQ�UDWHV�DUH�KLJK��>@�DQG�FRQVXPHUV�TXLFNO\�FDQFHO�VHUYLFHV�

WKDW�GRQ¶W�GHOLYHU�VXSHULRU�HQG�WR�HQG�H[SHULHQFHV�´����<HW��UHWDLOHUV�KDYH�DOVR�UHFRJQL]HG�WKDW��ZKHUH�

WKH� UHFXUULQJ� QDWXUH� RI� WKH� VHUYLFH�� ELOOLQJ� SUDFWLFHV�� RU� FDQFHOODWLRQ� SURFHVV� LV� XQFOHDU� RU�

FRPSOLFDWHG��³FRQVXPHUV�PD\�ORVH�LQWHUHVW�EXW�EH�WRR�KDUULHG�WR�WDNH�WKH�H[WUD�VWHS�RI�FDQFHOLQJ�WKHLU�

�
��,G��
���7KH�:DVKLQJWRQ�3RVW��(YHU\WKLQJ¶V�EHFRPLQJ�D�VXEVFULSWLRQ��DQG�WKH�SDQGHPLF�LV�SDUWO\�WR�EODPH�
�-XQH� ��� ������� KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�EXVLQHVV������������VXEVFULSWLRQ�ERRP�
SDQGHPLF���QRWLQJ�WKDW�³H�FRPPHUFH�DQG�HQWHUWDLQPHQW�VXEVFULSWLRQV�WR�VLWHV�VXFK�DV�1HWIOL[��+XOX�
DQG�'LVQH\�3OXV�PDGH�KHDGOLQHV�GXULQJ�WKH�SDQGHPLF�IRU�VRDULQJ�JURZWK´���
��� 7KH� :DVKLQJWRQ� 3RVW�� /LWWOH�ER[� UHWDLOLQJ�� 6XEVFULSWLRQ� VHUYLFHV� RIIHU� QHZ� SRVVLELOLWLHV� WR�
FRQVXPHUV�� PDMRU� RXWOHWV� �$SU�� ��� �������
KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�EXVLQHVV�HFRQRP\�WNWNWNWN������������I�����E��D��E���H��
�G������GE���D�H�BVWRU\�KWPO��
��� 0F.LQVH\� 	� &RPSDQ\�� 7KLQNLQJ� LQVLGH� WKH� VXEVFULSWLRQ� ER[�� 1HZ� UHVHDUFK� RQ� H�FRPPHUFH�
FRQVXPHUV� �)HE�� ������� KWWSV���ZZZ�PFNLQVH\�FRP�LQGXVWULHV�WHFKQRORJ\�PHGLD�DQG�
WHOHFRPPXQLFDWLRQV�RXU�LQVLJKWV�WKLQNLQJ�LQVLGH�WKH�VXEVFULSWLRQ�ER[�QHZ�UHVHDUFK�RQ�
HFRPPHUFH�FRQVXPHUV�����
���,G��
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PHPEHUVKLS>V@�´����$V�WKHVH�FRPSDQLHV�KDYH�UHDOL]HG��³>W@VKH�UHDO�PRQH\�LV�LQ�WKH�LQHUWLD�´����$V�D�

UHVXOW��³>P@DQ\�H�FRPPHUFH�VLWHV�ZRUN�ZLWK�WKLUG�SDUW\�YHQGRUV�WR�LPSOHPHQW�PRUH�PDQLSXODWLYH�

GHVLJQV�´����7KDW�LV��WR�IDFLOLWDWH�FRQVXPHU�LQHUWLD��D�QXPEHU�RI�VXEVFULSWLRQ�H�FRPPHUFH�FRPSDQLHV��

LQFOXGLQJ�'HIHQGDQW��³DUH�QRZ�WDNLQJ�DGYDQWDJH�RI�VXEVFULSWLRQV�LQ�RUGHU�WR�WULFN�XVHUV�LQWR�VLJQLQJ�

XS�IRU�H[SHQVLYH�DQG�UHFXUULQJ�SODQV���7KH\�GR�WKLV�E\�LQWHQWLRQDOO\�FRQIXVLQJ�XVHUV�ZLWK�WKH�GHVLJQ�

DQG�IORZ�RI�WKHLU�ZHEVLWH�DQG�DSSV��H�J���E\�PDNLQJ�SURPLVHV�RI�µIUHH�WULDOV¶�WKDW�FRQYHUW�DIWHU�RQO\�D�

PDWWHU� RI� GD\V�� DQG� RWKHU� PLVOHDGLQJ� WDFWLFV�´� VXFK� DV� IDLOXUH� WR� IXOO\� GLVFORVH� WKH� WHUPV� RI� LWV�

DXWRPDWLF�UHQHZDO�SURJUDPV������

���� 7R� PDNH� PDWWHUV� ZRUVH�� RQFH� HQUROOHG� LQ� WKH� VXEVFULSWLRQ�� ³>R@QH� RI� WKH� ELJJHVW�

FRPSODLQWV� FRQVXPHUV� KDYH� DERXW� EUDQG�UHWDLOHUV� LV� WKDW� LW¶V� RIWHQ� GLIILFXOW� WR� GLVFRQWLQXH� D�

VXEVFULSWLRQ�PDUNHWLQJ�SODQ�´����0RUHRYHU��³WKH�UDSLG�JURZWK�RI�VXEVFULSWLRQV�KDV�FUHDWHG�D�KRVW�RI�

FKDOOHQJHV� IRU� WKH� HFRQRP\�� IDU� RXWSDFLQJ� WKH� JRYHUQPHQW¶V� DELOLW\� WR� VFUXWLQL]H� DJJUHVVLYH�

PDUNHWLQJ�SUDFWLFHV�DQG�HQVXUH�WKDW�FRQVXPHUV�DUH�EHLQJ�WUHDWHG�IDLUO\��FRQVXPHU�DGYRFDWHV�VD\�´����

)RU�LQVWDQFH��QXPHURXV�FRPSDQLHV��LQFOXGLQJ�'HIHQGDQW��KDYH�UHVRUWHG�WR�XVLQJ�³GDUN�SDWWHUQV´�RQ�

WKHLU�H�FRPPHUFH�SODWIRUPV���$�GDUN�SDWWHUQ�LV�³D�XVHU�LQWHUIDFH�FDUHIXOO\�FUDIWHG�WR�WULFN�XVHUV�LQWR�

�
��� 7KH� :DVKLQJWRQ� 3RVW�� /LWWOH�ER[� UHWDLOLQJ�� 6XEVFULSWLRQ� VHUYLFHV� RIIHU� QHZ� SRVVLELOLWLHV� WR�
FRQVXPHUV�� PDMRU� RXWOHWV� �$SU�� ��� �������
KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�EXVLQHVV�HFRQRP\�WNWNWNWN������������I�����E��D��E���H��
�G������GE���D�H�BVWRU\�KWPO����
���,G��
���%XVLQHVV�,QVLGHU��$�QHZ�VWXG\�IURP�3ULQFHWRQ�UHYHDOV�KRZ�VKRSSLQJ�ZHEVLWHV�XVH�
GDUN�SDWWHUQV
�
WR� WULFN� \RX� LQWR� EX\LQJ� WKLQJV� \RX� GLGQ
W� DFWXDOO\� ZDQW� �-XQ�� ���� �������
KWWSV���ZZZ�EXVLQHVVLQVLGHU�FRP�GDUN�SDWWHUQV�RQOLQH�VKRSSLQJ�SULQFHWRQ���������
��� 7HFK&UXQFK�� 6QHDN\� VXEVFULSWLRQV� DUH� SODJXLQJ� WKH� $SS� 6WRUH� �2FW�� ���� �������
KWWSV���WHFKFUXQFK�FRP������������VQHDN\�VXEVFULSWLRQV�DUH�SODJXLQJ�WKH�DSS�VWRUH���
���7KH�:DVKLQJWRQ�3RVW��(YHU\WKLQJ¶V�EHFRPLQJ�D�VXEVFULSWLRQ��DQG�WKH�SDQGHPLF�LV�SDUWO\�WR�EODPH�
�-XQH�����������VXSUD��³µ6XEVFULSWLRQ�VHUYLFHV�DUH�D�VQHDN\�ZDOOHW�GUDLQ�¶�VDLG�$QJHOD�0\HUV������RI�
3LWWVEXUJK��µ<RX�NHHS�VLJQLQJ�XS�IRU�WKLQJV�DQG�WKH\�PDNH�LW�UHDOO\�KDUG�WR�FDQFHO�¶´���VHH�DOVR�1HZ�
0HGLD� DQG� 0DUNHWLQJ�� 7KH� SUREOHP� ZLWK� VXEVFULSWLRQ� PDUNHWLQJ� �0DU�� ���� �������
KWWSV���ZZZ�QHZPHGLDDQGPDUNHWLQJ�FRP�WKH�SUREOHP�ZLWK�VXEVFULSWLRQ�PDUNHWLQJ���
���,G��
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GRLQJ�WKLQJV�WKH\�PLJKW�QRW�RWKHUZLVH�GR��VXFK�DV�«�VLJQLQJ�XS�IRU�UHFXUULQJ�ELOOV�´����7KXV��DOWKRXJK�

³)HGHUDO�7UDGH�&RPPLVVLRQ�UHJXODWRUV�DUH�ORRNLQJ�DW�ZD\V�WR�PDNH�LW�KDUGHU�IRU�FRPSDQLHV�WR�WUDS�

FRQVXPHUV�LQWR�PRQWKO\�VXEVFULSWLRQV�WKDW�GUDLQ�WKHLU�EDQN�DFFRXQWV>�DQG@�DWWHPSWLQJ�WR�UHVSRQG�WR�

D�SUROLIHUDWLRQ�RI�DEXVHV�E\�VRPH�FRPSDQLHV�RYHU�WKH�SDVW�IHZ�\HDUV>�@´���ZLGHVSUHDG�XWLOL]DWLRQ�RI�

PLVOHDGLQJ�GDUN�SDWWHUQV�DQG�GHOLEHUDWH�RPLVVLRQV�SHUVLVW����

���� 'HIHQGDQW�VXFFHVVIXOO\�FDSLWDOL]HG�RQ�WKLV�GHPDQG��,Q�IDFW��'HIHQGDQW¶V�JURZWK�LQ�

UHYHQXH�DQG� VXEVFULEHU� FRXQW�ZLWK� UHVSHFW� WR� LWV�6XEVFULSWLRQV� FRLQFLGHV�ZLWK� D� VKDUS�GHFOLQH� LQ�

VXEVFULEHU�VDWLVIDFWLRQ�DV�WKH�6XEVFULSWLRQV�DQG�WKH�SODWIRUPV�IURP�ZKLFK�WKH\�RSHUDWH�KDYH�EHFRPH�

ULGGOHG� ZLWK� ³GDUN� SDWWHUQV�´� � 6SHFLILFDOO\�� 'HIHQGDQW� KDV� XVHG� YDULRXV� W\SHV� RI� GDUN� SDWWHUQV��

LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�³5RDFK�0RWHO�´���³0LVGLUHFWLRQ�´���DQG�³)RUFHG�&RQWLQXLW\�´����LQ�RUGHU�

WR� SUHYHQW� XVHUV� IURP� FDQFHOLQJ� WKHLU� 6XEVFULSWLRQV� E\� ZD\� RI� DGRSWLQJ� FRPSOH[� FDQFHOODWLRQ�

SURFHGXUHV�WR�LQFUHDVH�WKH�IULFWLRQ�LQ�WKH�VXEVFULSWLRQ�FDQFHOODWLRQ�SURFHVV���'HIHQGDQW¶V�XWLOL]DWLRQ�

RI�WKHVH�GDUN�SDWWHUQV�±�HVSHFLDOO\�LQ�FRQMXQFWLRQ�ZLWK�LWV�IDLOXUH�WR�IXOO\�GLVFORVH�WKH�WHUPV�RI�LWV�

DXWRPDWLF�UHQHZDO�SURJUDPV��GLVFXVVHG�IXUWKHU�EHORZ��±�KDV� OHG� WR�D� UHGXFWLRQ� LQ�FKXUQ�UDWHV�E\�

PDNLQJ�LW�QH[W�WR�LPSRVVLEOH�IRU�VXEVFULEHUV�WR�FDQFHO�WKHLU�6XEVFULSWLRQV��,W�KDV�IXUWKHU�OHG�WR�DQ�

�
���8;�'HVLJQ��'DUN�SDWWHUQV�LQ�8;��KRZ�GHVLJQHUV�VKRXOG�EH�UHVSRQVLEOH�IRU�WKHLU�DFWLRQV��$SU������
������� KWWSV���X[GHVLJQ�FF�GDUN�SDWWHUQV�LQ�X[�GHVLJQ�����D��E���F� �TXRWLQJ� 8;� GHVLJQHU� +DUU\�
%ULJQXOO��3K'�&RJQLWLYH�6FLHQFH���ZKR�FRLQHG�WKH�WHUP�³'DUN�3DWWHUV´�LQ�$XJXVW��������
���7KH�:DVKLQJWRQ�3RVW��(YHU\WKLQJ¶V�EHFRPLQJ�D�VXEVFULSWLRQ��DQG�WKH�SDQGHPLF�LV�SDUWO\�WR�EODPH�
�-XQH�����������VXSUD��
���³5RDFK�0RWHO´�UHIHUV�WR�D�³GHVLJQ�>WKDW@�PDNHV�LW�YHU\�HDV\�IRU�>FRQVXPHUV@�WR�JHW�LQWR�D�FHUWDLQ�
VLWXDWLRQ�� EXW� WKHQ� PDNHV� LW� KDUG� IRU� >FRQVXPHUV@� WR� JHW� RXW� RI� LW� �H�J�� D� VXEVFULSWLRQ��´��
KWWSV���ZZZ�GDUNSDWWHUQV�RUJ�W\SHV�RI�GDUN�SDWWHUQ�URDFK�PRWHO��
��� ³0LVGLUHFWLRQ´� LV� D� W\SH� RI� GDUN� SDWWHUQ� ZKHUH� D� ZHEVLWH¶V� ³GHVLJQ� SXUSRVHIXOO\� IRFXVHV�
>FXVWRPHUV¶@�DWWHQWLRQ�RQ�RQH� WKLQJ� LQ�RUGHU� WR�GLVWUDFW� >WKHP@�DWWHQWLRQ� IURP�DQRWKHU�´� � ,Q�PDQ\�
FDVHV��³>Z@KDW¶V�GHFHSWLYH�LV�WKH�ZD\�>WKH�ZHEVLWH@�SUHVHQWV�>SXUFKDVH@�RSWLRQV��LW�XVHV�PLVGLUHFWLRQ�
WR� KLGH� ZKDW� LV� DFWXDOO\� KDSSHQLQJ>�@´� � KWWSV���ZZZ�GDUNSDWWHUQV�RUJ�W\SHV�RI�GDUN�
SDWWHUQ�PLVGLUHFWLRQ��
���2QH�H[DPSOH�RI�³)RUFHG�&RQWLQXLW\�´�DQRWKHU�W\SH�RI�GDUN�SDWWHUQ��LV�ZKHUH�FXVWRPHUV¶�VLJQ�XS�
IRU�D�³IUHH�WULDO�ZLWK�D�VHUYLFH>�WKDW@�FRPHV�WR�DQ�HQG�DQG�>WKHLU@�FUHGLW�FDUG�VLOHQWO\�VWDUWV�JHWWLQJ�
FKDUJHG�ZLWKRXW� DQ\�ZDUQLQJ�� � >7KH� VXEVFULEHU� LV@� DUH� WKHQ�QRW�JLYHQ�DQ� HDV\�ZD\� WR� FDQFHO� WKH�
DXWRPDWLF�UHQHZDO�´��KWWSV���ZZZ�GDUNSDWWHUQV�RUJ�W\SHV�RI�GDUN�SDWWHUQ�IRUFHG�FRQWLQXLW\��
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LQFUHDVH� LQ� DFFLGHQWDO� RU� XQLQWHQWLRQDO� VLJQ�XSV� E\� FRQVXPHUV� IRU� SDLG� 6XEVFULSWLRQV�� LQ� HIIHFW�

LQFUHDVLQJ�VXEVFULEHU�FRXQW�DQG��WKXV��'HIHQGDQW¶V�RYHUDOO�UHYHQXHV�IURP�UHQHZDO�IHHV����

���� $V�GLVFXVVHG�EHORZ��'HIHQGDQW�KDV�HPSOR\HG�D�KRVW�RI�GDUN�SDWWHUQV�LQ�LWV�:HEVLWH�

DQG� VRFLDO�PHGLD� DGYHUWLVHPHQWV� WR� OXUH� DQG� GHFHLYH� PLOOLRQV� RI� FRQVXPHUV� LQWR� EHFRPLQJ� DQG�

UHPDLQLQJ�HQUROOHG�LQ�.UDGOH�6XEVFULSWLRQV��7KDW�LV�WKH�SUHFLVH�FRQGXFW�WKDW�&DOLIRUQLD¶V�OHJLVODWXUH�

VRXJKW�WR�SUHYHQW�LQ�HQDFWLQJ�&DOLIRUQLD¶V�$XWRPDWLF�5HQHZDO�/DZ���

%�� &DOLIRUQLD¶V�$XWRPDWLF�5HQHZDO�/DZ��

���� ,Q�������WKH�&DOLIRUQLD�/HJLVODWXUH�HQDFWHG�WKH�$XWRPDWLF�5HQHZDO�/DZ��³$5/´���

&DO��%XV��	�3URI��&RGH�����������HW�VHT���ZLWK�WKH�LQWHQW�WR�³HQG�WKH�SUDFWLFH�RI�RQJRLQJ�FKDUJLQJ�

RI�FRQVXPHU�FUHGLW�RU�GHELW�FDUGV�RU�WKLUG�SDUW\�SD\PHQW�DFFRXQWV�ZLWKRXW�WKH�FRQVXPHUV¶�H[SOLFLW�

FRQVHQW�IRU�RQJRLQJ�VKLSPHQWV�RI�D�SURGXFW�RU�RQJRLQJ�GHOLYHULHV�RI�VHUYLFH�´��&DO��%XV��	�3URI��

&RGH����������VWDWHPHQW�RI�OHJLVODWLYH�LQWHQW�����

���� 7KH� $5/� PDNHV� LW� ³XQODZIXO� IRU� DQ\� EXVLQHVV� PDNLQJ� DQ� DXWRPDWLF� UHQHZDO� RU�

FRQWLQXRXV�VHUYLFH�RIIHU�WR�D�FRQVXPHU�LQ�WKLV�VWDWH�WR�GR�DQ\�RI�WKH�IROORZLQJ�´�
�
���� )DLO� WR�SUHVHQW� WKH�DXWRPDWLF� UHQHZDO�RIIHU� WHUPV�RU� FRQWLQXRXV�
VHUYLFH� RIIHU� WHUPV� LQ� D� FOHDU� DQG� FRQVSLFXRXV� PDQQHU� EHIRUH� WKH�
VXEVFULSWLRQ� RU� SXUFKDVLQJ� DJUHHPHQW� LV� IXOILOOHG� DQG� LQ� YLVXDO�
SUR[LPLW\>@�«�WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU���,I�WKH�RIIHU�DOVR�
LQFOXGHV� D� IUHH� JLIW� RU� WULDO�� WKH� RIIHU� VKDOO� LQFOXGH� D� FOHDU� DQG�
FRQVSLFXRXV�H[SODQDWLRQ�RI�WKH�SULFH�WKDW�ZLOO�EH�FKDUJHG�DIWHU�WKH�WULDO�
HQGV�RU�WKH�PDQQHU�LQ�ZKLFK�WKH�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�
SULFLQJ�ZLOO�FKDQJH�XSRQ�FRQFOXVLRQ�RI�WKH�WULDO��
�
���� &KDUJH� WKH� FRQVXPHU¶V� FUHGLW� RU� GHELW� FDUG�� RU� WKH� FRQVXPHU¶V�
DFFRXQW� ZLWK� D� WKLUG� SDUW\�� IRU� DQ� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV�
VHUYLFH�ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�WR�
WKH� DJUHHPHQW� FRQWDLQLQJ� WKH� DXWRPDWLF� UHQHZDO� RIIHU� WHUPV� RU�

�
���6HH�*L]PRGR��3HUYDVLYH�µ'DUN�3DWWHUQV¶�$UH�)RROLQJ�3HRSOH�,QWR�6LJQLQJ�8S�IRU�6HUYLFHV�7KH\�
'RQ¶W�:DQW��6HS�������������KWWSV���JL]PRGR�FRP�GDUN�SDWWHUQV�XL�FDQFHO�VXEVFULSWLRQ������������
�³$V�PXFK�DV�\RX�WKLQN�\RX�KDYH�IXOO�FRQWURO�RI�\RX�DQG�\RXU�ZDOOHW��LW¶V�JHWWLQJ�LQFUHDVLQJO\�GLIILFXOW�
IRU�DQ\ERG\�XVLQJ�DQ�DSS�RU�D�ZHEVLWH�WR�DYRLG�JHWWLQJ�VXFNHUHG�LQWR�VXUUHQGHULQJ�\RXU�PRQH\�RU�
SHUVRQDO�LQIRUPDWLRQ�WR�PLVOHDGLQJ�RU�WULFN\�8,�GHVLJQ��«�7HFK�FRPSDQLHV�DQG�RQOLQH�UHWDLOHUV�>@�
OXUH�XVHUV�LQWR�VLJQLQJ�XS�IRU�VXEVFULSWLRQ�VHUYLFHV�ZKLOH�REVFXULQJ�FRVWV�RU�FKDUJHV��WKHQ�PDNLQJ�LW�
GLIILFXOW�WR�DFWXDOO\�FDQFHO���6RPH�GDUN�SDWWHUQV�LQFOXGH�FRQIXVLQJ�XVHUV�LQ�GHQVH�WHUPV�RI�VHUYLFH�WR�
REVFXUH�NH\�OLPLWDWLRQV�RI�SURGXFWV�RU�MXQN�IHHV�DWWDFKHG�WR�WKHLU�XVH�´��

Case 3:25-cv-10916-SK     Document 1     Filed 12/23/25     Page 10 of 32



�

�������
&/$66�$&7,21�&203/$,17�

�

��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

FRQWLQXRXV� VHUYLFH�RIIHU� WHUPV�� LQFOXGLQJ� WKH� WHUPV�RI� DQ� DXWRPDWLF�
UHQHZDO�RIIHU�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WKDW�LV�PDGH�DW�D�SURPRWLRQDO�
RU�GLVFRXQWHG�SULFH�IRU�D�OLPLWHG�SHULRG�RI�WLPH��
�
���� )DLO� WR� SURYLGH� DQ� DFNQRZOHGJPHQW� WKDW� LQFOXGHV� WKH� DXWRPDWLF�
UHQHZDO� RIIHU� WHUPV� RU� FRQWLQXRXV� VHUYLFH� RIIHU� WHUPV�� FDQFHOODWLRQ�
SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO� LQ�D�PDQQHU�WKDW� LV�
FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU���,I�WKH�DXWRPDWLF�UHQHZDO�
RIIHU� RU� FRQWLQXRXV� VHUYLFH� RIIHU� LQFOXGHV� D� IUHH� JLIW� RU� WULDO�� WKH�
EXVLQHVV�VKDOO�DOVR�GLVFORVH�LQ�WKH�DFNQRZOHGJPHQW�KRZ�WR�FDQFHO��DQG�
DOORZ� WKH� FRQVXPHU� WR� FDQFHO�� WKH� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV�
VHUYLFH�EHIRUH�WKH�FRQVXPHU�SD\V�IRU�WKH�JRRGV�RU�VHUYLFHV��

&DO��%XV��	�3URI��&RGH���������D�����������

���� 7KH� $5/� DOVR� UHTXLUHV� WKDW�� SULRU� WR� WKH� FRPSOHWLRQ� RI� WKH� LQLWLDO� RUGHU� IRU� WKH�

DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV� VHUYLFH�� VHOOHUV�PXVW� H[SODLQ� WKH� SULFH� WR� EH� FKDUJHG�ZKHQ� WKH�

SURPRWLRQ�RU�IUHH�WULDO�HQGV���6HH�&DO��%XV��	�3URI��&RGH���������D������VXSUD���,I�WKH�LQLWLDO�RIIHU�LV�

DW�D�SURPRWLRQDO�SULFH�WKDW�LV�RQO\�IRU�D�OLPLWHG�WLPH�DQG�ZLOO�LQFUHDVH�ODWHU��WKH�VHOOHU�PXVW�REWDLQ�

FRQVXPHU� FRQVHQW� WR� WKH�QRQ�GLVFRXQWHG�SULFH�SULRU� WR� ELOOLQJ�� �6HH� LG�� � 6HOOHUV�PXVW� DOVR�QRWLI\�

FRQVXPHUV�LQ�WKH�DFNQRZOHGJPHQW�DERXW�KRZ�WR�FDQFHO�WKH�IUHH�WULDO�EHIRUH�WKH\�DUH�FKDUJHG���6HH�

&DO��%XV��	�3URI��&RGH���������D������VXSUD����

���� 6HFWLRQ�������F��RI�WKH�$5/�IXUWKHU�SURYLGHV��
�
$� EXVLQHVV� WKDW� PDNHV� DQ� DXWRPDWLF� UHQHZDO� RIIHU� RU� FRQWLQXRXV�
VHUYLFH�RIIHU�VKDOO�SURYLGH�D�WROO�IUHH�WHOHSKRQH�QXPEHU��HOHFWURQLF�
PDLO�DGGUHVV��D�SRVWDO�DGGUHVV�LI�WKH�VHOOHU�GLUHFWO\�ELOOV�WKH�FRQVXPHU��
RU�LW�VKDOO�SURYLGH�DQRWKHU�FRVW�HIIHFWLYH��WLPHO\��DQG�HDV\�WR�XVH�
PHFKDQLVP� IRU� FDQFHOODWLRQ� WKDW� VKDOO� EH� GHVFULEHG� LQ� WKH�
DFNQRZOHGJPHQW�VSHFLILHG�LQ�SDUDJUDSK�����RI�VXEGLYLVLRQ��D���

&DO��%XV��	�3URI��&RGH���������F����HPSKDVLV�DGGHG����

���� $GGLWLRQDOO\��WKH�$5/�DOVR�UHTXLUHV�H�FRPPHUFH�VHOOHUV��GRLQJ�EXVLQHVV�LQ�&DOLIRUQLD��

WR�DOORZ�RQOLQH�FDQFHOODWLRQ�RI�DXWR�UHQHZLQJ�PHPEHUVKLSV�RU�UHFXUULQJ�SXUFKDVHV�WKDW�ZHUH�LQLWLDWHG�

RQOLQH���6SHFLILFDOO\��6HFWLRQ�������G��SURYLGHV��
�
>$@�EXVLQHVV�WKDW�DOORZV�D�FRQVXPHU�WR�DFFHSW�DQ�DXWRPDWLF�UHQHZDO�RU�
FRQWLQXRXV�VHUYLFH�RIIHU�RQOLQH�VKDOO�DOORZ�D�FRQVXPHU�WR�WHUPLQDWH�WKH�
DXWRPDWLF� UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�H[FOXVLYHO\�RQOLQH��DW�ZLOO��
DQG�ZLWKRXW�HQJDJLQJ�DQ\� IXUWKHU� VWHSV� WKDW�REVWUXFW�RU�GHOD\� WKH�
FRQVXPHU¶V�DELOLW\�WR�WHUPLQDWH�WKH�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�
VHUYLFH�LPPHGLDWHO\��
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&DO��%XV��	�3URI��&RGH���������G������HPSKDVLV�DGGHG�����

���� 7KH�$5/�IXUWKHU�VSHFLILHV�WKDW�D�VHOOHU�ZKR�SURYLGHV�DQ�DXWRPDWLF�RIIHU�³VKDOO�SURYLGH�

D�PHWKRG�RI� WHUPLQDWLRQ� WKDW� LV�RQOLQH� LQ� WKH�IRUP�RI�HLWKHU�RI� WKH�IROORZLQJ�� �$��$�SURPLQHQWO\�

ORFDWHG�GLUHFW�OLQN�RU�EXWWRQ�ZKLFK�PD\�EH�ORFDWHG�ZLWKLQ�HLWKHU�D�FXVWRPHU�DFFRXQW�RU�SURILOH��RU�

ZLWKLQ� HLWKHU� GHYLFH� RU� XVHU� VHWWLQJV>�� RU@� �%�� %\� DQ� LPPHGLDWHO\� DFFHVVLEOH� WHUPLQDWLRQ� HPDLO�

IRUPDWWHG�DQG�SURYLGHG�E\�WKH�EXVLQHVV�WKDW�D�FRQVXPHU�FDQ�VHQG�WR�WKH�EXVLQHVV�ZLWKRXW�DGGLWLRQDO�

LQIRUPDWLRQ�´�&DO��%XV��	�3URI��&RGH���������G�����$���%���

���� 6HFWLRQ�������D��RI� WKH�$5/�GHILQHV� WKH� WHUP�³$XWRPDWLF� UHQHZDO´�DV�D�³SODQ�RU�

DUUDQJHPHQW�LQ�ZKLFK�D�SDLG�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�LV�DXWRPDWLFDOO\�UHQHZHG�DW�WKH�

HQG�RI�D�GHILQLWH�WHUP�IRU�D�VXEVHTXHQW�WHUP�´��&DO��%XV��	�3URI��&RGH���������D���

���� 6HFWLRQ�������RI�WKH�$5/�GHILQHV�WKH�WHUP�³$XWRPDWLF�UHQHZDO�RIIHU�WHUPV´�DV�³WKH�

IROORZLQJ�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUHV������7KDW�WKH�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�ZLOO�

FRQWLQXH�XQWLO�WKH�FRQVXPHU�FDQFHOV�������7KH�GHVFULSWLRQ�RI�WKH�FDQFHOODWLRQ�SROLF\�WKDW�DSSOLHV�WR�

WKH�RIIHU�������7KH�UHFXUULQJ�FKDUJHV�WKDW�ZLOO�EH�FKDUJHG�WR�WKH�FRQVXPHU¶V�FUHGLW�RU�GHELW�FDUG�RU�

SD\PHQW�DFFRXQW�ZLWK�D�WKLUG�SDUW\�DV�SDUW�RI�WKH�DXWRPDWLF�UHQHZDO�SODQ�RU�DUUDQJHPHQW��DQG�WKDW�

WKH�DPRXQW�RI�WKH�FKDUJH�PD\�FKDQJH��LI�WKDW�LV�WKH�FDVH��DQG�WKH�DPRXQW�WR�ZKLFK�WKH�FKDUJH�ZLOO�

FKDQJH��LI�NQRZQ�������7KH�OHQJWK�RI�WKH�DXWRPDWLF�UHQHZDO�WHUP�RU�WKDW�WKH�VHUYLFH�LV�FRQWLQXRXV��

XQOHVV�WKH�OHQJWK�RI�WKH�WHUP�LV�FKRVHQ�E\�WKH�FRQVXPHU�������7KH�PLQLPXP�SXUFKDVH�REOLJDWLRQ��LI�

DQ\�´��&DO��%XV��	�3URI��&RGH���������HW�VHT��

���� 7KH�$5/�GHILQHV�³FOHDU�DQG�FRQVSLFXRXV´�RU�³FOHDUO\�DQG�FRQVSLFXRXVO\´�PHDQLQJ�

³LQ�ODUJHU�W\SH�WKDQ�WKH�VXUURXQGLQJ�WH[W��RU�LQ�FRQWUDVWLQJ�W\SH��IRQW��RU�FRORU�WR�WKH�VXUURXQGLQJ�WH[W�

RI�WKH�VDPH�VL]H��RU�VHW�RII�IURP�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H�E\�V\PERO�OV�RU�RWKHU�PDUNV��

LQ�D�PDQQHU�WKDW�FOHDUO\�FDOOV�DWWHQWLRQ�WR�WKH�ODQJXDJH�´��&DO��%XV��	�3URI��&RGH����������

���� )LQDOO\��6HFWLRQ�������RI�WKH�$5/�SURYLGHV�WKDW�ZKHUH�D�³EXVLQHVV�VHQGV�DQ\�JRRGV��

ZDUHV��PHUFKDQGLVH��RU�SURGXFWV�WR�D�FRQVXPHU��XQGHU�D�FRQWLQXRXV�VHUYLFH�DJUHHPHQW�RU�DXWRPDWLF�

UHQHZDO�RI�D�SXUFKDVH��ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW>�@´�WKH�PDWHULDO�

VHQW�ZLOO�EH�GHHPHG�³DQ�XQFRQGLWLRQDO�JLIW�WR�WKH�FRQVXPHU��ZKR�PD\�XVH�RU�GLVSRVH�RI�WKH�VDPH�LQ�
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DQ\�PDQQHU� VKH�RU� VKH�VHHV� ILW�ZLWKRXW�DQ\�REOLJDWLRQ�ZKDWVRHYHU�RQ� WKH�FRQVXPHU¶V�SDUW� WR� WKH�

EXVLQHVV>�@´��&DO��%XV��	�3URI��&RGH����������

���� $V� DOOHJHG� EHORZ�� 'HIHQGDQW¶V� SUDFWLFHV� RQ� WKH� :HEVLWH� DQG� LWV� VRFLDO�PHGLD�

DGYHUWLVHPHQWV�V\VWHPDWLFDOO\�YLRODWH�6HFWLRQV�������D��O���������D������������D������������F���DQG�

������G��RI�WKH�$5/��

&�� 'HIHQGDQW¶V�%XVLQHVV��7KH�6XEVFULSWLRQ�(QUROOPHQW�3URFHVV�

���� $W�DOO�UHOHYDQW�WLPHV��'HIHQGDQW�RIIHUHG��YLD�WKH�:HEVLWH�DQG�WKURXJK�VRFLDO�PHGLD�

DGYHUWLVHPHQWV��LQFOXGLQJ�RQ�,QVWDJUDP���QXWULWLRQDO�VXSSOHPHQWV�WR�FRQVXPHUV�����

���� :KHQ�D�FRQVXPHU�SXUFKDVHV�D�SURGXFW�IURP�'HIHQGDQW�RQ�LWV�ZHEVLWH�RU�WKURXJK�RQH�

RI� LWV� VRFLDO�PHGLD� DGYHUWLVHPHQWV�� 'HIHQGDQW� VXUUHSWLWLRXVO\� HQUROOV� WKH� FRQVXPHU� LQ� D� .UDGOH�

6XEVFULSWLRQ� WKDW�� XQEHNQRZQVW� WR� WKH� FRQVXPHU� DW� WKH� WLPH�� UHVXOWV� LQ� WKH� FRQVXPHU¶V� 3D\PHQW�

0HWKRG�EHLQJ�DVVHVVHG�D�UHFXUULQJ�FKDUJH�HDFK�DQG�HYHU\�PRQWK��LQ�SHUSHWXLW\��RU�XQWLO�FDQFHOHG�E\�

WKH�FRQVXPHU���

���� 'HIHQGDQW¶V� .UDGOH� 6XEVFULSWLRQV� FRQVWLWXWH� DXWRPDWLF� UHQHZDO� DQG�RU� FRQWLQXRXV�

VHUYLFH�SODQV�RU�DUUDQJHPHQWV�IRU�WKH�SXUSRVHV�RI�&DO��%XV��	�3URI��&RGH����������

���� 5HJDUGOHVV�RI�ZKHWKHU�D�FRQVXPHU�SXUFKDVHV�D�SURGXFW�IURP�'HIHQGDQW�RQ�LWV�ZHEVLWH�

RU� WKURXJK� RQH� RI� LWV� VRFLDO�PHGLD� DGYHUWLVHPHQWV�� WKH� SURFHVV� RI� PDNLQJ� WKH� SXUFKDVH� ±� DQG�

EHFRPLQJ� XQNQRZLQJO\� HQUROOHG� LQ� D� .UDGOH� 6XEVFULSWLRQ� ±� LV� VXEVWDQWLDOO\� WKH� VDPH�� 8SRQ�

QDYLJDWLQJ�WKH�ILQDO�VFUHHQ�RI�WKH�FKHFNRXW�SURFHVV��WKH�³&KHFNRXW�3DJH´���FRQVXPHUV�DUH�SURPSWHG�

WR� LQSXW� WKHLU� QDPH�� DGGUHVV�� RWKHU� FRQWDFW� LQIRUPDWLRQ�� DQG� WKH� GHWDLOV� RI� WKHLU� FKRVHQ�3D\PHQW�

0HWKRG�� DQG� WR� ILQDOO\� FOLFN� D� JLDQW� SD\PHQW� EXWWRQV� WKDW� REVFXUH� WKH� RWKHU� LQIRUPDWLRQ� RQ� WKH�

ZHESDJH����

���� 'HIHQGDQW¶V�&KHFNRXW�3DJH�IDLOV�WR�FRPSO\�ZLWK�WKH�$5/�LQ�QXPHURXV�UHVSHFWV���

���� 3ULRU�WR�HQUROOLQJ�3ODLQWLII�DQG�RWKHU�&DOLIRUQLDQV�LQ�.UDGOH�6XEVFULSWLRQV��WKH�$5/�

UHTXLUHG�'HIHQGDQW�WR�³SUHVHQW�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV�

LQ�D�FOHDU�DQG�FRQVSLFXRXV�PDQQHU�EHIRUH�WKH�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�LV�IXOILOOHG�DQG�

LQ�YLVXDO�SUR[LPLW\>@�«�WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU�´��&DO��%XV��	�3URI��&RGH���������D�����
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�HPSKDVLV�DGGHG���8QGHU�WKH�$5/��D�³FOHDU�DQG�FRQVSLFXRXV´�GLVFORVXUH�³PHDQV�LQ�ODUJHU�W\SH�WKDQ�

WKH�VXUURXQGLQJ�WH[W��RU�LQ�FRQWUDVWLQJ�W\SH��IRQW��RU�FRORU�WR�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H��

RU�VHW�RII�IURP�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H�E\�V\PEROV�RU�RWKHU�PDUNV��LQ�D�PDQQHU�WKDW�

FOHDUO\�FDOOV�DWWHQWLRQ�WR�WKH�ODQJXDJH�´�&DO��%XV��	�3URI��&RGH������������

���� 2Q�WKH�&KHFNRXW�3DJH��'HIHQGDQW�IDLOHG�WR�SUHVHQW�WR�3ODLQWLII�RU�DQ\�PHPEHU�RI�WKH�

&ODVV�WKH�WHUPV�RI�WKH�.UDGOH�6XEVFULSWLRQ�LQ�³ODUJHU�W\SH�WKDQ�WKH�VXUURXQGLQJ�WH[W��RU�LQ�FRQWUDVWLQJ�

W\SH��IRQW��RU�FRORU�WR�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H��RU�VHW�RII�IURP�WKH�VXUURXQGLQJ�WH[W�RI�

WKH�VDPH�VL]H�E\�V\PEROV�RU�RWKHU�PDUNV��LQ�D�PDQQHU�WKDW�FOHDUO\�FDOOV�DWWHQWLRQ�WR�WKH�ODQJXDJH�´�

6HH�LG��,QVWHDG��WKH�RQO\�VWDWHPHQW�SURYLGHG�RQ�WKH�&KHFNRXW�3DJH�FRQFHUQLQJ�.UDGOH�6XEVFULSWLRQV�

DSSHDUHG�LQ�PLQLVFXOH��LQFRQVSLFXRXV�IRQW��PXFK�VPDOOHU�WKDQ�WKH�VXUURXQGLQJ�WH[W�RQ�WKH�&KHFNRXW�

3DJH���DOO�WKH�ZD\�DERYH�RU�EHORZ�WKH�SD\PHQW�EXWWRQV�WKDW�FRQVXPHUV�PXVW�FOLFN�WR�SODFH�DQ�RUGHU��

,Q�IDFW��WKH�GLVFORVXUH�LV�FRPSOHWHO\�PLVVLQJ�ZKHQ�D�FRQVXPHU�RSHQV�WKH�GURS�GRZQ�PHQX�WR�UHYLHZ�

WKHLU� RUGHU�RU� VFUROOV�GRZQ� WR� HQWHU� WKHLU� SD\PHQW� LQIRUPDWLRQ��7KH� VFUHHQVKRWV�EHORZ�VKRZ� WKH�

&KHFNRXW�3DJH�DV�LW�DSSHDUV�ZKHQ�D�YLVLWRU�ILUVW�DUULYHV��DV�ZHOO�DV�DIWHU�WKH\�RSHQ�WKH�GURSGRZQ�

PHQX�RU�VFUROO�GRZQ�WR�WKH�FUHGLW�FDUG�SD\PHQW�EXWWRQ��

�

�
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���� 0RUHRYHU��EHFDXVH�D�FRQVXPHU�QDYLJDWLQJ�WKURXJK�WKH�&KHFNRXW�3DJH�ZRXOG�KDYH�QR�

QHHG� WR� UHYLHZ� 'HIHQGDQW¶V� SXUSRUWHG� $5/� GLVFORVXUH�� WKHUH� LV� QR� UHDVRQ� WR� EHOLHYH� WKDW� DQ\�

FRQVXPHU�ZKR�SODFHG�DQ�RUGHU�RQ�WKH�&KHFNRXW�3DJH�HYHU�VDZ�WKH�UHFXUULQJ�FKDUJHV�VWDWHPHQW�EHIRUH�

SODFLQJ�DQ�RUGHU��$QG�HYHQ�LI�WKH\�GLG��WKH�GLVFORVXUH�GRHV�QRW�XQDPELJXRXVO\�VWDWH�WKDW�E\�FOLFNLQJ�

RQ�DQ\�EXWWRQ�FRQVXPHUV�ZHUH�DJUHHLQJ�WR�WKRVH�WHUPV��

���� 6LPSO\�SXW��'HIHQGDQW�IDLOHG�WR�³ILUVW�REWDLQ>@>DQ\@�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�

WR� >DQ\@� DJUHHPHQW´� ZLWK� UHVSHFW� WR� WKH� .UDGOH� 6XEVFULSWLRQ�� OHW� DORQH� DQ\� VXFK� DJUHHPHQW�

³FRQWDLQLQJ�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��LQFOXGLQJ�WKH�WHUPV�

RI�DQ�DXWRPDWLF�UHQHZDO�RIIHU�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WKDW�LV�PDGH�DW�D�SURPRWLRQDO�RU�GLVFRXQWHG�

SULFH�IRU�D�OLPLWHG�SHULRG�RI�WLPH�´�&DO��%XV��	�3URI��&RGH���������D������,QGHHG��HYHQ�WKH�SXUSRUWHG�

$5/�VWDWHPHQW�GRHV�QRW�SURYLGH�WKH�H[DFW�DPRXQW�RI�WKH�UHFXUULQJ�FKDUJHV��WKH�ELOOLQJ�IUHTXHQF\��RU�

D�IXOO�GHVFULSWLRQ�RI�WKH�FDQFHOODWLRQ�SROLF\�SHUWDLQLQJ�WR�WKH�.UDGOH�6XEVFULSWLRQ��)RU�LQVWDQFH��WKH�

$5/�VWDWHPHQW�DSSHDUV�WR�VXJJHVW�WKDW�WKH�.UDGOH�6XEVFULSWLRQ�LV�D�UHFXUULQJ�SODQ��ZLWKRXW�FOHDUO\�

VWDWLQJ�WKDW�WKH�SULFH�GRHV�QRW�LQFOXGH�VKLSSLQJ�FRVWV��7KH�ODQJXDJH�ZDV��DQG�GLG��PLVOHDG�FRQVXPHUV�

DERXW�WKH�WUXH�QDWXUH�RI�WKH�UHFXUULQJ�FKDUJHV��6LPLODUO\��WKH�GHDGOLQH�WR�FDQFHO�WKH�UHFXUULQJ�FKDUJHV�

DQG�RWKHU�DVSHFWV�RI�WKH�FDQFHOODWLRQ�SROLF\�DUH�FRPSOHWHO\�PLVVLQJ��

���� $GGLWLRQDOO\��DIWHU�HQUROOLQJ�D�FRQVXPHU�LQ�D�.UDGOH�6XEVFULSWLRQ��WKH�$5/�UHTXLUHG�

'HIHQGDQW� WR� ³SURYLGH� DQ� DFNQRZOHGJPHQW� WKDW� LQFOXGHV� WKH� DXWRPDWLF� UHQHZDO� RIIHU� WHUPV� RU�

FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�

PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU�´�&DO��%XV��	�3URI��&RGH���������D������

���� $IWHU� 3ODLQWLII� DQG� PHPEHUV� RI� WKH� &ODVV� SODFHG� RUGHUV� RQ� WKH� &KHFNRXW� 3DJH��

'HIHQGDQW� VHQW� WKHP� HDFK� WKH� VDPH� SUR� IRUPD� H�PDLO� UHJDUGLQJ� WKHLU� SXUFKDVH� �WKH�

³$FNQRZOHGJPHQW�(PDLO´�����

���� 7KH� SRVW�RUGHU�$FNQRZOHGJPHQW�(PDLOV� WKDW�'HIHQGDQW� V\VWHPDWLFDOO\� VHQW� WR� LWV�

FXVWRPHUV��LQFOXGLQJ�WR�3ODLQWLII�DQG�DOO�SURSRVHG�&ODVV�PHPEHUV��XQLIRUPO\�IDLOHG�WR�LQFOXGH�³WKH�

DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�

UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU�´�DV�UHTXLUHG�

E\�&DO��%XV��	�3URI��&RGH���������D������6SHFLILFDOO\��'HIHQGDQW¶V�$FNQRZOHGJPHQW�(PDLOV�IDLOHG�
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WR�DGHTXDWHO\�GLVFORVH��WKDW�WKH�.UDGOH�6XEVFULSWLRQ�³ZLOO�FRQWLQXH�XQWLO�WKH�FRQVXPHU�FDQFHOV>�@´�

&DO��%XV��	�3URI��&RGH���������E������D�VWDWHPHQW�RI�³>W@VKH�UHFXUULQJ�FKDUJHV�WKDW�ZLOO�EH�FKDUJHG�

WR�WKH�FRQVXPHU¶V�>3D\PHQW�0HWKRG@�DV�SDUW�RI�WKH�DXWRPDWLF�UHQHZDO�SODQ�RU�DUUDQJHPHQW��DQG�WKDW�

WKH�DPRXQW�RI�WKH�FKDUJH�PD\�FKDQJH��>DQG@�LI�WKDW�LV�WKH�FDVH��DQG�WKH�DPRXQW�WR�ZKLFK�WKH�FKDUJH�

ZLOO�FKDQJH��&DO��%XV��	�3URI��&RGH���������E������RU�³>W@VKH�OHQJWK�RI�WKH�DXWRPDWLF�UHQHZDO�WHUP�

RU�WKDW�WKH�VHUYLFH�LV�FRQWLQXRXV��XQOHVV�WKH�OHQJWK�RI�WKH�WHUP�LV�FKRVHQ�E\�WKH�FRQVXPHU>�@´�&DO��

%XV�� 	� 3URI�� &RGH� �� ������E������ � $V� ZLWK� WKH� &KHFNRXW� 3DJH�� GLVFORVXUHV� RI� WKHVH� UHTXLUHG�

DXWRPDWLF� UHQHZDO� WHUPV� DUH� HLWKHU� PLVVLQJ� DOWRJHWKHU�� DUH� GHFHSWLYHO\� LQFRPSOHWH�� REMHFWLYHO\�

LQDFFXUDWH�� DQG�RU� DUH� LQFRQVSLFXRXVO\� EXULHG� LQ� WKH� WLQ\� ILQH� SULQW� DW� WKH� ERWWRP� RI� WKH�

$FNQRZOHGJHPHQW�(PDLO���)XUWKHU��WKH�$FNQRZOHGJPHQW�(PDLOV�IDLO�WR�SURYLGH�D�WROO�IUHH�WHOHSKRQH�

QXPEHU�RU�GHVFULEH�DQRWKHU�FRVW�HIIHFWLYH��WLPHO\��DQG�HDV\�WR�XVH�PHFKDQLVP�IRU�FDQFHOODWLRQ�RI�

WKH�.UDGOH�6XEVFULSWLRQV��DQG��LQ�IDFW��'HIHQGDQW�PDNHV�LW�H[FHHGLQJO\�GLIILFXOW�DQG�XQQHFHVVDULO\�

FRQIXVLQJ�IRU�FRQVXPHUV�WR�FDQFHO�.UDGOH�6XEVFULSWLRQV��$FFRUGLQJO\��HDFK�RI�WKH�$FNQRZOHGJPHQW�

(PDLOV�WKDW�'HIHQGDQW�VHQW�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV�YLRODWHG�VHFWLRQV�������D������������E���

DQG�������F��RI�WKH�$5/��

���� 'XULQJ� WKH� WLPH� SHULRG� UHOHYDQW� WR� WKLV� DFWLRQ�� WKH� IRUP� DQG� FRQWHQW� RI� WKH�

$FNQRZOHGJPHQW�(PDLO�VHQW�E\�'HIHQGDQW�WR�HDFK�PHPEHU�RI�WKH�SXWDWLYH�&ODVV�ZHUH�WKH�VDPH��LQ�

DOO�PDWHULDO�UHVSHFWV��DV�WKH�$FNQRZOHGJPHQW�(PDLO�WKDW�'HIHQGDQW�VHQW�WR�3ODLQWLII���

���� ,Q�VXP��GXULQJ�WKH�UHOHYDQW�WLPH�SHULRG��'HIHQGDQW¶V�GHILFLHQW�SUH��DQG�SRVW�SXUFKDVH�

GLVFORVXUHV�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV�FRQFHUQLQJ�WKH�.UDGOH�6XEVFULSWLRQV�ZHUH�WRWDOO\�QRQ�

FRPSOLDQW�ZLWK�WKH�$5/����

���� %HFDXVH�'HIHQGDQW�FKDUJHG�3ODLQWLII¶V�DQG�LWV�RWKHU�FXVWRPHUV¶�3D\PHQW�0HWKRGV�LQ�

YLRODWLRQ�RI� WKH�$5/��DOO�JRRGV��ZDUHV��PHUFKDQGLVH�� DQG�RU�SURGXFWV� VHQW� WR�3ODLQWLII� DQG�&ODVV�

PHPEHUV� XSRQ� WKH� DXWRPDWLF� UHQHZDO� RI� WKHLU� FRQWLQXRXV� VHUYLFH� DJUHHPHQWV� DUH� GHHPHG� WR� EH�

³XQFRQGLWLRQDO�JLIWV´�SXUVXDQW�WR�&DO��%XV��	�3URI��&RGH����������

���� $V�D�GLUHFW� UHVXOW� RI�'HIHQGDQW¶V�XQODZIXO� FRQGXFW�GHVFULEHG�DERYH��3ODLQWLII� DQG�

SXWDWLYH� &ODVV� PHPEHUV� KDYH� LQFXUUHG� VXEVWDQWLDO� ILQDQFLDO� LQMXU\� LQ� WKH� IRUP� RI� DOO� PRQLHV�
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ZLWKGUDZQ�IURP�WKHLU�3D\PHQW�0HWKRGV�LQ�FRQQHFWLRQ�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV�LQ�ZKLFK�WKH\�

ZHUH�VXUUHSWLWLRXVO\�HQUROOHG�E\�'HIHQGDQW����

���� $V�VHW�IRUWK�LQ�IXUWKHU�GHWDLO�EHORZ��3ODLQWLII¶V�FODLPV��ZKLFK�DUH�EDVHG�RQ�'HIHQGDQW¶V�

IDLOXUH�WR�FRPSO\�ZLWK�WKH�$5/�DQG�LWV�XVH�RI�IDOVH�GLVFRXQWV�DQG�VXUSULVH�IHHV�FRQVWLWXWH�³XQODZIXO´�

FRQGXFW� XQGHU� WKH� 8&/�� � )XUWKHU�� EHFDXVH� WKH� .UDGOH� 6XEVFULSWLRQV� ZHUH�� E\� RSHUDWLRQ� RI� ODZ��

³XQFRQGLWLRQDO�JLIWV´�WR�3ODLQWLII�DQG�SXWDWLYH�&ODVV�PHPEHUV��VHH�&DO��%XV��	�3URI��&RGH����������

±� DQG� WKXV� 3ODLQWLII� DQG� &ODVV� PHPEHUV� DOUHDG\� RZQHG� WKH� JRRGV�� WRROV�� DQG� EHQHILWV� RI� WKH�

VXEVFULSWLRQV�DV�WKHLU�SHUVRQDO�SURSHUW\�DW�WKH�WLPH�'HIHQGDQW�ZLWKGUHZ�PRQLHV�IURP�WKHLU�3D\PHQW�

0HWKRGV�DV�FRQVLGHUDWLRQ�IRU�DFFHVV�WR�WKH�VDPH��ZLWKRXW�DQ\�OHJDO�RU�FRQWUDFWXDO�DXWKRULW\�WR�GR�VR�

±�3ODLQWLII¶V�FODLPV�DUH�DOVR�EDVHG�RQ�'HIHQGDQW¶V�SUDFWLFH�RI�FKDUJLQJ�FRQVXPHUV�LQ�H[FKDQJH�IRU�

XQFRQGLWLRQDO�JLIWV�DQG�DULVH�XQGHU�WKH�³IUDXGXOHQW´�DQG�³XQIDLU´�SURQJV�RI�WKH�8&/���$GGLWLRQDOO\��

3ODLQWLII�EULQJV�WKLV�DFWLRQ�DJDLQVW�'HIHQGDQW�IRU�YLRODWLRQV�RI�WKH�&/5$�DQG�)$/��DQG�FRQYHUVLRQ��

XQMXVW�HQULFKPHQW��QHJOLJHQW�PLVUHSUHVHQWDWLRQ��DQG�IUDXG���

1R�$GHTXDWH�5HPHG\�DW�/DZ�

���� )RU�WKHLU�HTXLWDEOH�UHOLHI�FODLPV��3ODLQWLII�ODFNV�DQ�DGHTXDWH�UHPHG\�DW�ODZ�WR�DGGUHVV�

WKH� XQIDLU� FRQGXFW� DW� LVVXH� KHUH�� /HJDO� UHPHGLHV� DYDLODEOH� WR� 3ODLQWLII� DQG� &ODVV� DUH� LQDGHTXDWH�

EHFDXVH�WKH\�DUH�QRW�HTXDOO\�SURPSW��FHUWDLQ��DQG�LQ�RWKHU�ZD\V�HIILFLHQW�DV�HTXLWDEOH�UHOLHI��'DPDJHV�

DUH�QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�WKH�VWDQGDUG�WKDW�JRYHUQV�UHVWLWXWLRQ�LV�GLIIHUHQW�WKDQ�

WKH�VWDQGDUG�WKDW�JRYHUQV�GDPDJHV��+HQFH��WKH�&RXUW�PD\�DZDUG�UHVWLWXWLRQ�HYHQ�LI�LW�GHWHUPLQHV�WKDW�

3ODLQWLII� IDLOV� WR� VXIILFLHQWO\� DGGXFH� HYLGHQFH� WR� VXSSRUW� DQ� DZDUG� RI� GDPDJHV�� 'DPDJHV� DQG�

UHVWLWXWLRQ� DUH�QRW� WKH� VDPH�DPRXQW��8QOLNH�GDPDJHV�� UHVWLWXWLRQ� LV�QRW� OLPLWHG� WR� WKH� DPRXQW�RI�

PRQH\� 'HIHQGDQW� ZURQJIXOO\� DFTXLUHG� SOXV� WKH� OHJDO� UDWH� RI� LQWHUHVW�� (TXLWDEOH� UHOLHI�� LQFOXGLQJ�

UHVWLWXWLRQ��HQWLWOHV�3ODLQWLII�WR�UHFRYHU�DOO�SURILWV�IURP�WKH�ZURQJGRLQJ��HYHQ�ZKHUH�WKH�RULJLQDO�IXQGV�

WDNHQ� KDYH� JURZQ� IDU� JUHDWHU� WKDQ� WKH� OHJDO� UDWH� RI� LQWHUHVW� ZRXOG� UHFRJQL]H�� /HJDO� FODLPV� IRU�

GDPDJHV�DUH�QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�FODLPV�XQGHU�WKH�)$/�DQG�8&/�HQWDLO�IHZHU�

HOHPHQWV��,Q�VKRUW��VLJQLILFDQW�GLIIHUHQFHV�LQ�SURRI�DQG�FHUWDLQW\�HVWDEOLVK�WKDW�DQ\�SRWHQWLDO�OHJDO�

FODLP�FDQQRW�VHUYH�DV�DQ�DGHTXDWH�UHPHG\�DW�ODZ��
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���� (TXLWDEOH�UHOLHI�LV�DOVR�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�DW�

ODZ�LI��IRU�LQVWDQFH��GDPDJHV�UHVXOWLQJ�IURP�WKHLU�SXUFKDVH�RI�WKH�.UDGOH�6XEVFULSWLRQ�DUH�GHWHUPLQHG�

WR� EH� DQ� DPRXQW� OHVV� WKDQ� WKH� WRWDO� H[SHQGLWXUH� LQ� FRQQHFWLRQ� ZLWK� WKDW� VXEVFULSWLRQ�� :LWKRXW�

FRPSHQVDWLRQ�IRU�WKH�IXOO�SULFH�RI�WKH�.UDGOH�6XEVFULSWLRQ��3ODLQWLII�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�

LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�WKH\�DUH�HQWLWOHG��

&/$66�$&7,21�$//(*$7,216�

���� &ODVV�'HILQLWLRQ���3ODLQWLII�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�D�FODVV�RI�VLPLODUO\�

VLWXDWHG�LQGLYLGXDOV��GHILQHG�DV�IROORZV��FROOHFWLYHO\��WKH�³&ODVV´���

$5/�&ODVV��$OO�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�ZKR��ZLWKLQ�WKH�DSSOLFDEOH�OLPLWDWLRQ�SHULRG��

XS�WR�DQG�LQFOXGLQJ�WKH�GDWH�RI�ILQDO�MXGJPHQW�LQ�WKLV�DFWLRQ��ZHUH�FKDUJHG�D�UHQHZDO�IHH�IRU�

D�.UDGOH�6XEVFULSWLRQ�E\�'HIHQGDQW��

���� 3ODLQWLII�UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKH�GHILQLWLRQ�RI�WKH�&ODVV�LI�GLVFRYHU\�RU�IXUWKHU�

LQYHVWLJDWLRQ�UHYHDOV�WKDW�WKH�&ODVV�VKRXOG�EH�H[SDQGHG�RU�RWKHUZLVH�PRGLILHG��

���� 6SHFLILFDOO\�H[FOXGHG�IURP�WKH�&ODVV�DUH�'HIHQGDQW�DQG�DQ\�HQWLWLHV�LQ�ZKLFK�

'HIHQGDQW�KDV�D�FRQWUROOLQJ�LQWHUHVW��'HIHQGDQW¶V�DJHQWV�DQG�HPSOR\HHV��WKH�MXGJH�WR�ZKRP�WKLV�

DFWLRQ�LV�DVVLJQHG��PHPEHUV�RI�WKH�MXGJH¶V�VWDII��DQG�WKH�MXGJH¶V�LPPHGLDWH�IDPLO\��

���� 3ODLQWLII�UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKH�GHILQLWLRQ�RI�WKH�&ODVV�LI�GLVFRYHU\�RU�

IXUWKHU�LQYHVWLJDWLRQ�UHYHDOV�WKDW�WKH�&ODVV�VKRXOG�EH�H[SDQGHG�RU�RWKHUZLVH�PRGLILHG��

���� 1XPHURVLW\���7KH�&ODVV�DUH�VR�QXPHURXV�WKDW�WKHLU�LQGLYLGXDO�MRLQGHU�KHUHLQ�LV�

LPSUDFWLFDEOH���2Q�LQIRUPDWLRQ�DQG�EHOLHI��WKH�&ODVV�FRPSULVH�DW�OHDVW�PLOOLRQV�RI�FRQVXPHUV���7KH�

SUHFLVH�QXPEHU�RI�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�WKHLU�LGHQWLWLHV�DUH�XQNQRZQ�WR�3ODLQWLII�DW�WKLV�

WLPH�EXW�PD\�EH�GHWHUPLQHG�WKURXJK�GLVFRYHU\���7KH�PHPEHUV�RI�WKH�&ODVV�PD\�EH�QRWLILHG�RI�WKH�

SHQGHQF\�RI�WKLV�DFWLRQ�E\�PDLO�DQG�RU�SXEOLFDWLRQ�WKURXJK�WKH�GLVWULEXWLRQ�UHFRUGV�RI�'HIHQGDQW��

���� &RPPRQDOLW\�DQG�3UHGRPLQDQFH���&RPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�

DOO�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�SUHGRPLQDWH�RYHU�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�PHPEHUV���

&RPPRQ�OHJDO�DQG�IDFWXDO�TXHVWLRQV�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR���D��ZKHWKHU�'HIHQGDQW¶V�

.UDGOH�6XEVFULSWLRQV�FRQVWLWXWH�³$XWRPDWLF�UHQHZDO>V@´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��%XV��	�3URI��

&RGH���������D����E��ZKHWKHU�'HIHQGDQW�IDLOHG�WR�SUHVHQW�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV��RU�
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FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��LQ�D�FOHDU�DQG�FRQVSLFXRXV�PDQQHU�EHIRUH�WKH�VXEVFULSWLRQ�RU�

SXUFKDVLQJ�DJUHHPHQW�ZDV�IXOILOOHG�DQG�LQ�YLVXDO�SUR[LPLW\�WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU��

LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���������D��O����F��ZKHWKHU�'HIHQGDQW�FKDUJHG�3ODLQWLII¶V�DQG�

WKH�$5/�&ODVV�PHPEHUV¶�3D\PHQW�0HWKRG�IRU�DQ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�ZLWKRXW�

ILUVW�REWDLQLQJ�WKHLU�DIILUPDWLYH�FRQVHQW�WR�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�

RIIHU�WHUPV�LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���������D�������G��ZKHWKHU�'HIHQGDQW�IDLOHG�WR�

SURYLGH�DQ�DFNQRZOHGJPHQW�WKDW�LQFOXGHG�WKH�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��

FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�RQ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�

E\�3ODLQWLII�DQG�WKH�$5/�&ODVV�PHPEHUV��LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���������D�������H��

ZKHWKHU�WKH�JRRGV�DQG�VHUYLFHV�SURYLGHG�E\�'HIHQGDQW�DUH�GHHPHG�DQ�³XQFRQGLWLRQDO�JLIW´�LQ�

DFFRUGDQFH�ZLWK�&DO��%XV��	�3URI��&RGH�����������I��ZKHWKHU�'HIHQGDQW¶V�FRQGXFW�DOOHJHG�KHUHLQ�

YLRODWHG�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��³)$/´���&DO��%XV��	�3URI��&RGH�����������HW�VHT���

&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��³&/5$´���&DO��&LY��&RGH����������HW�VHT���DQG�RU�

&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´���&DO��%XV��	�3URI��&RGH�����������HW�VHT����J��

ZKHWKHU�'HIHQGDQW¶V�FRQGXFW�DOOHJHG�KHUHLQ�FRQVWLWXWHV�FRQYHUVLRQ�DQG�RU�XQMXVW�HQULFKPHQW���K��

ZKHWKHU�3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RU�UHVWLWXWLRQ���L��ZKHWKHU�'HIHQGDQW�

VKRXOG�EH�HQMRLQHG�IURP�IXUWKHU�HQJDJLQJ�LQ�WKH�PLVFRQGXFW�DOOHJHG�KHUHLQ��DQG��M��ZKHWKHU�

3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�DWWRUQH\V¶�IHHV�DQG�FRVWV�XQGHU�&DOLIRUQLD�&RGH�RI�&LYLO�

3URFHGXUH�����������

���� 7\SLFDOLW\���7KH�FODLPV�RI�3ODLQWLII�DUH�W\SLFDO�RI�WKH�FODLPV�RI�WKH�$5/�&ODVV�LQ�WKDW�

3ODLQWLII�DQG�WKH�$5/�&ODVV�VXVWDLQHG�GDPDJHV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQLIRUP�ZURQJIXO�

FRQGXFW��EDVHG�XSRQ�'HIHQGDQW¶V�IDLOXUH�WR�REWDLQ�3ODLQWLII¶V�DQG�WKH�$5/�&ODVV�PHPEHUV�

DIILUPDWLYH�FRQVHQW�WR�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV�

DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV�EHIRUH�FKDUJLQJ�WKHLU�3D\PHQW�0HWKRGV���

���� $GHTXDF\���3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�WKH�LQWHUHVWV�RI�WKH�PHPEHUV�

RI�WKH�&ODVV���3ODLQWLII�KDV�QR�LQWHUHVWV�DQWDJRQLVWLF�WR�WKH�&ODVV¶�LQWHUHVWV��DQG�3ODLQWLII�KDV�UHWDLQHG�

FRXQVHO�WKDW�KDV�FRQVLGHUDEOH�H[SHULHQFH�DQG�VXFFHVV�LQ�SURVHFXWLQJ�FRPSOH[�FODVV�DFWLRQV�DQG�

FRQVXPHU�SURWHFWLRQ�FDVHV��
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���� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�IDLU�DQG�

HIILFLHQW�DGMXGLFDWLRQ�RI�WKLV�FRQWURYHUV\�IRU��LQWHU�DOLD��WKH�IROORZLQJ�UHDVRQV��SURVHFXWLRQV�RI�

LQGLYLGXDO�DFWLRQV�DUH�HFRQRPLFDOO\�LPSUDFWLFDO�IRU�PHPEHUV�RI�WKH�&ODVV��WKH�&ODVV�DUH�UHDGLO\�

GHILQDEOH��SURVHFXWLRQ�DV�D�FODVV�DFWLRQ�DYRLGV�UHSHWLWLRXV�OLWLJDWLRQ�DQG�GXSOLFDWLYH�OLWLJDWLRQ�FRVWV��

FRQVHUYHV�MXGLFLDO�UHVRXUFHV��DQG�HQVXUHV�XQLIRUPLW\�RI�GHFLVLRQV��DQG�SURVHFXWLRQ�DV�D�FODVV�DFWLRQ�

SHUPLWV�FODLPV�WR�EH�KDQGOHG�LQ�DQ�RUGHUO\�DQG�H[SHGLWLRXV�PDQQHU��

���� 'HIHQGDQW�KDV�DFWHG�RU�IDLOHG�WR�DFW�RQ�JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�&ODVV��

WKHUHE\�PDNLQJ�DSSURSULDWH�ILQDO�LQMXQFWLYH�UHOLHI�ZLWK�UHVSHFW�WR�WKH�&ODVV�DV�D�ZKROH��

���� :LWKRXW�D�FODVV�DFWLRQ��'HIHQGDQW�ZLOO�FRQWLQXH�D�FRXUVH�RI�DFWLRQ�WKDW�ZLOO�UHVXOW�LQ�

IXUWKHU�GDPDJHV�WR�3ODLQWLII�DQG�WKH�&ODVV�DQG�ZLOO�OLNHO\�UHWDLQ�WKH�EHQHILWV�RI�LWV�ZURQJGRLQJ��

���� %DVHG�RQ�WKH�IRUHJRLQJ�DOOHJDWLRQV��3ODLQWLII¶V�FODLPV�IRU�UHOLHI�LQFOXGH�WKRVH�VHW�

IRUWK�EHORZ��
�

&2817�,�
9LRODWLRQV�RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��³)$/´����

&DO��%XV��	�3URI��&RGH�����������HW�VHT��
�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

���� 3ODLQWLII� UH�DOOHJHV� DQG� LQFRUSRUDWHV� E\� UHIHUHQFH� HYHU\� DOOHJDWLRQ� VHW� IRUWK� LQ� WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�DOOHJHG�LQ�WKLV�&RXQW��

���� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW��

���� &DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�3URI��&RGH�����������HW�VHT���PDNHV�

LW�³XQODZIXO�IRU�DQ\�SHUVRQ�WR�PDNH�RU�GLVVHPLQDWH�RU�FDXVH�WR�EH�PDGH�RU�GLVVHPLQDWHG�EHIRUH�WKH�

SXEOLF� LQ� WKLV� VWDWH�� �«LQ�DQ\�DGYHUWLVLQJ�GHYLFH�«�RU� LQ�DQ\�RWKHU�PDQQHU�RU�PHDQV�ZKDWHYHU��

LQFOXGLQJ�RYHU�WKH�,QWHUQHW��DQ\�VWDWHPHQW��FRQFHUQLQJ�«�SHUVRQDO�SURSHUW\�RU�VHUYLFHV��SURIHVVLRQDO�

RU�RWKHUZLVH�� RU�SHUIRUPDQFH�RU�GLVSRVLWLRQ� WKHUHRI��ZKLFK� LV�XQWUXH�RU�PLVOHDGLQJ�DQG�ZKLFK� LV�

NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ�´�

���� 'HIHQGDQW�KDV�YLRODWHG��DQG�FRQWLQXHV�WR�YLRODWH��VHFWLRQ�������RI�WKH�%XVLQHVV�DQG�

3URIHVVLRQV� &RGH� E\� GLVVHPLQDWLQJ� XQWUXH� DQG� PLVOHDGLQJ� DGYHUWLVHPHQWV� WR� 3ODLQWLII� DQG� WKH�

PHPEHUV�RI�WKH�$5/�&ODVV��

Case 3:25-cv-10916-SK     Document 1     Filed 12/23/25     Page 21 of 32



�

�������
&/$66�$&7,21�&203/$,17�

�

��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���� $V�DOOHJHG�PRUH�IXOO\�DERYH��'HIHQGDQW�YLRODWHG��DQG�FRQWLQXHV�WR�YLRODWH��VHFWLRQ�

������RI�WKH�)$/�WKURXJK�LWV�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�PDGH�WR�FRQVXPHUV�EHIRUH�DQG�DIWHU�

HQUROOPHQW�LQWR�LWV�.UDGOH�6XEVFULSWLRQV�UHJDUGLQJ�WKH�WHUPV�RI�SD\PHQW�IRU�DQG�FDQFHOODWLRQ�RI�D�

FRQVXPHU¶V�DXWRPDWLF�SD\PHQWV���)RU�LQVWDQFH��'HIHQGDQW�LV�VLOHQW�UHJDUGLQJ�WKH�PDWHULDO�WHUPV�RI�

LWV�.UDGOH�6XEVFULSWLRQV�SROLFLHV��LQFOXGLQJ�'HIHQGDQW¶V�XQLODWHUDO�ULJKWV�WR�FKDQJH�WKH�VXEVFULSWLRQV¶�

IHHV�DQG�ELOOLQJ�SUDFWLFHV��KRZ�DQG�ZKHQ�WR�FDQFHO�WKHP��DQG�WKH�FRQVHTXHQFHV�RI�GRLQJ�VR��7KHVH�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�RQ�WKH�&KHFNRXW�3DJH�DQG�WKH�$FNQRZOHGJPHQW�(PDLO�FRQVWLWXWH�

IDOVH�DQG�GHFHSWLYH�DGYHUWLVHPHQWV��

���� 'HIHQGDQW¶V� DFWLRQV� LQ� YLRODWLRQ� RI� WKH� )$/�� DV� GHVFULEHG� KHUHLQ�� ZHUH� IDOVH� DQG�

PLVOHDGLQJ��VXFK�WKDW�WKH�JHQHUDO�SXEOLF�LV�DQG�ZDV�OLNHO\�WR�EH�GHFHLYHG����

���� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�GLG�QRW�OHDUQ�RI�'HIHQGDQW¶V�DXWRPDWLF�

SD\PHQW�SROLFLHV�XQWLO�DIWHU�WKH\�KDG�DOUHDG\�VLJQHG�XS�DQG�VWDUWHG�SD\LQJ�IRU�'HIHQGDQW¶V�.UDGOH�

6XEVFULSWLRQV��

���� $V�VXFK��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VDZ��UHDG��DQG�UHDVRQDEO\�UHOLHG�

RQ�'HIHQGDQW¶V�VWDWHPHQWV�DQG�RPLVVLRQV�WR�WKHLU�GHWULPHQW��

���� ,Q�DGGLWLRQ��FODVV�ZLGH�UHOLDQFH�FDQ�EH�LQIHUUHG�EHFDXVH�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

ZHUH�PDWHULDO��L�H���D�UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�WKHP�LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�

HQUROO�LQ�WKH�.UDGOH�6XEVFULSWLRQV�DQG�GHFLGLQJ�ZKHQ�WR�FDQFHO�WKHP���

���� 'HIHQGDQW¶V�UHSUHVHQWDWLRQV�ZHUH�D�VXEVWDQWLDO�IDFWRU�DQG�SUR[LPDWH�FDXVH�LQ�FDXVLQJ�

GDPDJHV�DQG�ORVVHV�WR�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV��

���� 3ODLQWLII� DQG� WKH�PHPEHUV�RI� WKH�$5/�&ODVV� VXIIHUHG� HFRQRPLF� LQMXU\� DV� D�GLUHFW�

UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�EHFDXVH�WKH\�ZHUH�LQGXFHG�WR�SXUFKDVH�.UDGOH�6XEVFULSWLRQV�DQG�RU�

SD\�UHQHZDO�IHHV�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�SDLG��+DG�'HIHQGDQW�IXOO\�DQG�FOHDUO\�GLVFORVHG�WKH�

WHUPV�DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�ZRXOG�

QRW� KDYH� VXEVFULEHG� WR� WKH� .UDGOH� 6XEVFULSWLRQV�� RU� WKH\� ZRXOG� KDYH� FDQFHOHG� WKHLU� .UDGOH�

6XEVFULSWLRQV�HDUOLHU��L�H���SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�LQLWLDO�VXEVFULSWLRQ�SHULRG���

���� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VHHN�UHVWLWXWLRQ��DWWRUQH\V¶�IHHV��DQG�DOO�

RWKHU�UHOLHI�WKDW�WKH�&RXUW�GHHPV�SURSHU��
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&2817�,,�

9LRODWLRQV�RI�&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��³&/5$´����
&DO��&LY��&RGH����������HW�VHT��

�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

���� 3ODLQWLII� UH�DOOHJHV� DQG� LQFRUSRUDWHV� E\� UHIHUHQFH� HYHU\� DOOHJDWLRQ� VHW� IRUWK� LQ� WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�DOOHJHG�LQ�WKLV�&RXQW��

���� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�

&DO��&LYLO�&RGH��������G��LQ�WKDW�3ODLQWLII�DQG�WKH�$5/�&ODVV�VRXJKW�RU�DFTXLUHG�'HIHQGDQW¶V�JRRGV�

DQG�RU�VHUYLFHV�IRU�SHUVRQDO��IDPLO\��RU�KRXVHKROG�SXUSRVHV��

���� 'HIHQGDQW¶V� VHOHFWLRQ� DQG�RU� VXEVFULSWLRQ�RIIHUV� DQG� WKH�RWKHU�SURGXFWV�SHUWDLQLQJ�

WKHUHWR�DUH�³JRRGV´�DQG�RU�³VHUYLFHV´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��&LYLO�&RGH��������D��DQG��E����7KH�

SXUFKDVHV�E\�3ODLQWLII�DQG�WKH�$5/�&ODVV�DUH�³WUDQVDFWLRQV´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��&LYLO�&RGH�

�������H���

���� 7KH�DFWV�DQG�SUDFWLFHV�RI�'HIHQGDQW� DV�GHVFULEHG�DERYH�ZHUH� LQWHQGHG� WR�GHFHLYH�

3ODLQWLII�DQG�WKH�$5/�&ODVV�DV�GHVFULEHG�KHUHLQ��DQG�KDYH�UHVXOWHG��DQG�ZLOO�UHVXOW��LQ�GDPDJHV�WR�

3ODLQWLII�DQG�WKH�$5/�&ODVV���7KHVH�DFWLRQV�YLRODWHG��DQG�FRQWLQXH�WR�YLRODWH��WKH�&/5$�LQ�DW�OHDVW�

WKH�IROORZLQJ�UHVSHFWV���D��'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DERXW�WKH�QDWXUH�RI�WKH�.UDGOH�

6XEVFULSWLRQV�ELOOLQJ��FDQFHOODWLRQ��DXWRPDWLF�SD\PHQW�WHUPV��SROLFLHV��DQG�UHTXLUHPHQWV�FRQYH\HG�

WKDW� WKH\�KDYH�FKDUDFWHULVWLFV��XVHV��DQG�RU�EHQHILWV��ZKLFK� WKH\�GR�QRW�� LQ�YLRODWLRQ�RI�&DO��&LYLO�

&RGH�������D������DQG��E��'HIHQGDQW¶V�DFWV�DQG�SUDFWLFHV�FRQVWLWXWH�WKH�DGYHUWLVHPHQW�RI�WKH�JRRGV�

LQ�TXHVWLRQ�ZLWKRXW�WKH�LQWHQW�WR�VHOO�WKHP�DV�DGYHUWLVHG��LQ�YLRODWLRQ�RI�&DO��&LYLO�&RGH��������D������

���� 3ODLQWLII� DQG� WKH�PHPEHUV�RI� WKH�$5/�&ODVV� VXIIHUHG� HFRQRPLF� LQMXU\� DV� D�GLUHFW�

UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�EHFDXVH�WKH\�ZHUH�LQGXFHG�WR�SXUFKDVH�.UDGOH�6XEVFULSWLRQV�DQG�RU�

SD\�UHQHZDO�IHHV�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�SDLG��+DG�'HIHQGDQW�IXOO\�DQG�FOHDUO\�GLVFORVHG�WKH�

WHUPV�DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�ZRXOG�
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QRW� KDYH� VXEVFULEHG� WR� WKH� .UDGOH� 6XEVFULSWLRQV�� RU� WKH\� ZRXOG� KDYH� FDQFHOHG� WKHLU� .UDGOH�

6XEVFULSWLRQV�HDUOLHU��L�H���SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�LQLWLDO�VXEVFULSWLRQ�SHULRG��

���� 3ODLQWLII��RQ�EHKDOI�RI�WKHPVHOYHV�DQG�DOO�RWKHU�PHPEHUV�RI�WKH�$5/�&ODVV��VHHNV�DQ�

LQMXQFWLRQ�SURKLELWLQJ�'HIHQGDQW�IURP�FRQWLQXLQJ�LWV�XQODZIXO�SUDFWLFHV�LQ�YLRODWLRQ�RI�WKH�&/5$����

���� ,Q� FRPSOLDQFH�ZLWK� WKH�SURYLVLRQV�RI�&DOLIRUQLD�&LYLO�&RGH���������3ODLQWLII� VHQW�

ZULWWHQ�QRWLFH�WR�'HIHQGDQW�RQ�'HFHPEHU�����������LQIRUPLQJ�'HIHQGDQW�RI�WKHLU�LQWHQWLRQ�WR�VHHN�

GDPDJHV�XQGHU�&DOLIRUQLD�&LYLO�&RGH����������7KH�OHWWHU�ZDV�VHQW�YLD�FHUWLILHG�PDLO��UHWXUQ�UHFHLSW�

UHTXHVWHG��DGYLVLQJ�'HIHQGDQW�WKDW�LW�ZDV�LQ�YLRODWLRQ�RI�WKH�&/5$�DQG�GHPDQGLQJ�WKDW�LW�FHDVH�DQG�

GHVLVW�IURP�VXFK�YLRODWLRQV�DQG�PDNH�IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���

7KH� OHWWHU�H[SUHVVO\�VWDWHG� WKDW� LW�ZDV�VHQW�RQ�EHKDOI�RI�3ODLQWLII�DQG�³DOO�RWKHU�SHUVRQV�VLPLODUO\�

VLWXDWHG�´��$FFRUGLQJO\��LI�'HIHQGDQW�IDLOV�WR�WDNH�FRUUHFWLYH�DFWLRQ�ZLWKLQ����GD\V�RI�UHFHLSW�RI�WKH�

GHPDQG�OHWWHU��3ODLQWLII�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�LQFOXGH�D�UHTXHVW�IRU�GDPDJHV�DV�SHUPLWWHG�E\�

&LYLO�&RGH��������G��IRU�'HIHQGDQW¶V�YLRODWLRQV�RI�WKH�&/5$��

&2817�,,,�
9LRODWLRQV�RI�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´����

&DO��%XV��	�3URI��&RGH�����������HW�VHT��
�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

���� 3ODLQWLII� UH�DOOHJHV� DQG� LQFRUSRUDWHV� E\� UHIHUHQFH� HYHU\� DOOHJDWLRQ� VHW� IRUWK� LQ� WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�DOOHJHG�LQ�WKLV�&RXQW��

���� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW��

���� 7KH� 8&/� SURKLELWV� XQIDLU� FRPSHWLWLRQ� LQ� WKH� IRUP� RI� ³DQ\� XQODZIXO�� XQIDLU�� RU�

IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�DQG�XQIDLU��GHFHSWLYH��XQWUXH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�DQG�DQ\�

DFW>�@´��&DO��%XV��	�3URI��&RGH�����������7KH�8&/�DOORZV�³D�SHUVRQ�ZKR�KDV�VXIIHUHG�LQMXU\�LQ�IDFW�

DQG�KDV�ORVW�PRQH\�RU�SURSHUW\´�WR�SURVHFXWH�D�FLYLO�DFWLRQ�IRU�YLRODWLRQ�RI�WKH�8&/���&DO��%XV��	�

3URI��&RGH�����������6XFK�D�SHUVRQ�PD\�EULQJ�VXFK�DQ�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�RU�KHUVHOI�DQG�

RWKHUV�VLPLODUO\�VLWXDWHG�ZKR�DUH�DIIHFWHG�E\�WKH�XQODZIXO�DQG�RU�XQIDLU�EXVLQHVV�SUDFWLFH�RU�DFW��

���� $V� DOOHJHG� LQ� GHWDLO� DERYH�� DQG� LQFRUSRUDWHG� KHUHLQ� E\� UHIHUHQFH�� 'HIHQGDQW¶V�

GHFHSWLYH� HQUROOPHQW� SURFHVV� DQG� IDOVH� VDOHV� RI� WKH� .UDGOH� 6XEVFULSWLRQV� YLRODWH� WKH� 8&/¶V�
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SURVFULSWLRQ�DJDLQVW�HQJDJLQJ�LQ�8QODZIXO�%XVLQHVV�3UDFWLFHV� WKURXJK�LWV�YLRODWLRQV�RI�WKH�)$/��

&DO��%XV��	�3URI��&RGH����������HW�VHT���&/5$��&DO��&LY��&RGH���������HW�VHT���WKH�$5/��&DO��%XV��

	�3URI��&RGH����������HW�VHT���DQG�526&$�����8�6�&����������HW�VHT���

���� �$V�DOOHJHG�LQ�GHWDLO�DERYH��'HIHQGDQW�YLRODWHG�WKH�$5/�DQG�526&$�E\�IDLOLQJ�WR��

�D�� SURYLGH� WKH� DXWR�UHQHZDO� WHUPV� DVVRFLDWHG� ZLWK� LWV� .UDGOH� 6XEVFULSWLRQV� ³LQ� D� FOHDU� DQG�

FRQVSLFXRXV� PDQQHU� EHIRUH� WKH� VXEVFULSWLRQ� RU� SXUFKDVLQJ� DJUHHPHQW� LV� IXOILOOHG� DQG� LQ� YLVXDO�

SUR[LPLW\>@�«�WR� WKH� UHTXHVW� IRU�FRQVHQW� WR� WKH�RIIHU�´� LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���

������D������ �E�� REWDLQ� WKH� DIILUPDWLYH� FRQVHQW� RI� 3ODLQWLII� DQG� WKH� &ODVV� WR� WKRVH� WHUPV� EHIRUH�

FKDUJLQJ� WKHLU�3D\PHQW�0HWKRGV�� LQ� YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���������D������ DQG� �F��

SURYLGH�DQ�DFNQRZOHGJPHQW�WKDW�LQFOXGHV�WKH�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��

FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�

UHWDLQHG�E\�WKH�FRQVXPHU��LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH����������D�������'HIHQGDQW�DOVR�

PDNHV� LW� H[FHHGLQJO\�GLIILFXOW� DQG�XQQHFHVVDULO\� FRQIXVLQJ� IRU� FRQVXPHUV� WR� FDQFHO� WKHLU�.UDGOH�

6XEVFULSWLRQV��LQ�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH���������E���

���� (DFK�RI� WKHVH�DFWV�DQG�SUDFWLFHV�FRQVWLWXWHV�DQ� LQGHSHQGHQW�YLRODWLRQ�RI� WKH�$5/��

526&$��WKH�)$/��DQG�&/5$��DQG�WKXV�DQ�LQGHSHQGHQW�YLRODWLRQ�RI�WKH�8&/��

���� 'HIHQGDQW� KDV� DOVR� YLRODWHG� WKH� 8&/¶V� SURVFULSWLRQ� DJDLQVW� HQJDJLQJ� LQ� 8QIDLU�

%XVLQHVV�3UDFWLFHV���'HIHQGDQW¶V�DFWV��RPLVVLRQV��PLVUHSUHVHQWDWLRQV��SUDFWLFHV�DQG�QRQ�GLVFORVXUHV�

DV�DOOHJHG�KHUHLQ�DOVR�FRQVWLWXWH�³XQIDLU´�EXVLQHVV�DFWV�DQG�SUDFWLFHV�ZLWKLQ�WKH�PHDQLQJ�RI�%XVLQHVV�

	� 3URIHVVLRQV� &RGH� �� ������� HW� VHT�� LQ� WKDW� 'HIHQGDQW¶V� FRQGXFW� LV� VXEVWDQWLDOO\� LQMXULRXV� WR�

FRQVXPHUV��RIIHQGV�SXEOLF�SROLF\��DQG�LV�LPPRUDO��XQHWKLFDO��RSSUHVVLYH��DQG�XQVFUXSXORXV�DV�WKH�

JUDYLW\�RI�WKH�FRQGXFW�RXWZHLJKV�DQ\�DOOHJHG�EHQHILWV�DWWULEXWDEOH�WR�VXFK�FRQGXFW��

���� 7KHUH�LV�QR�SXEOLF�XWLOLW\�WR�'HIHQGDQW¶V�LOOHJDO�DXWRPDWLF�UHQHZDO�SUDFWLFHV�DQG��7KH�

JUDYLW\�RI�WKH�FRQVHTXHQFHV�RI�'HIHQGDQW¶V�FRQGXFW�DV�GHVFULEHG�DERYH�RXWZHLJK�DQ\�MXVWLILFDWLRQ��

PRWLYH��RU�UHDVRQ�WKHUHRI��SDUWLFXODUO\�FRQVLGHULQJ�WKH�DYDLODEOH�OHJDO�DOWHUQDWLYHV�IRU�VXEVFULSWLRQV�

LQ� WKH�PDUNHWSODFH��'HIHQGDQW¶V� LOOHJDO�DXWR�UHQHZDO�DQG�IDOVH�VDOHV�SUDFWLFHV�RQO\� LQMXUH�KHDOWK\�

FRPSHWLWLRQ�DQG�KDUP�FRQVXPHUV��
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���� 3ODLQWLII� DQG� WKH� $5/� &ODVV� FRXOG� QRW� KDYH� UHDVRQDEO\� DYRLGHG� WKLV� LQMXU\��

'HIHQGDQW¶V� UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�GHFHSWLYH� WR� UHDVRQDEOH�FRQVXPHUV� OLNH�3ODLQWLII�

DQG�WKH�$5/�&ODVV�PHPEHUV���

���� 'HIHQGDQW�DOVR�YLRODWHG�HVWDEOLVKHG�SXEOLF�SROLF\�E\�YLRODWLQJ�WKH�$5/��)$/��&/5$��

DQG�526&$��7KH�XQIDLUQHVV�RI�WKHVH�SUDFWLFHV�LV�WHWKHUHG�WR�WKH�OHJLVODWLYHO\�GHFODUHG�SROLF\�IURP�

HDFK�RI�WKRVH�VWDWXWHV��

���� 'HIHQGDQW�KDV�DOVR�YLRODWHG�WKH�8&/¶V�SURVFULSWLRQ�DJDLQVW�HQJDJLQJ�LQ�'HFHSWLYH�

%XVLQHVV�3UDFWLFHV���$V�DOOHJHG�LQ�GHWDLO�DERYH��'HIHQGDQW�FRPPLWWHG�GHFHSWLYH�DFWV�E\�HQUROOLQJ�

FRQVXPHUV� LQ� DXWRPDWLFDOO\� UHFXUULQJ� VXEVFULSWLRQV� LQ� YLRODWLRQ� RI� WKH� )$/�� &/5$�� $5/� DQG�

526&$���

���� 6SHFLILFDOO\��'HIHQGDQW�FRPPLWWHG�GHFHSWLYH�DFWV�E\�LQFOXGLQJ�PLVOHDGLQJ�ODQJXDJH�

DQG� RPLWWLQJ� PDWHULDO� IDFWV� DERXW� WKH� DXWR�UHQHZDO� IHDWXUHV� RI� WKH� .UDGOH� 6XEVFULSWLRQV�� 7KHVH�

UHSUHVHQWDWLRQV�ZHUH�IDOVH�DQG�PLVOHDGLQJ��

���� 'HIHQGDQW¶V� UHSUHVHQWDWLRQV� ZHUH� PLVOHDGLQJ� WR� 3ODLQWLII� DQG� RWKHU� UHDVRQDEOH�

FRQVXPHUV���


�
�
�

���� )RU� DOO� SURQJV��'HIHQGDQW¶V� UHSUHVHQWDWLRQV�ZHUH� LQWHQGHG� WR� LQGXFH� UHOLDQFH�� DQG�

3ODLQWLII� VDZ�� UHDG�� DQG� UHDVRQDEO\� UHOLHG�RQ� WKHP�ZKHQ�HQUROOLQJ� LQ� WKHLU�.UDGOH�6XEVFULSWLRQV��

'HIHQGDQW¶V�UHSUHVHQWDWLRQV�ZHUH�D�VXEVWDQWLDO�IDFWRU�LQ�3ODLQWLII¶V�SXUFKDVLQJ�GHFLVLRQV���

���� ,Q�DGGLWLRQ��FODVV�ZLGH�UHOLDQFH�FDQ�EH�LQIHUUHG�EHFDXVH�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

ZHUH�PDWHULDO��L�H���D�UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�WKHP�LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�

HQUROO�LQ�WKH�.UDGOH�6XEVFULSWLRQV�DQG�GHFLGLQJ�ZKHQ�WR�FDQFHO�WKHP���

���� 'HIHQGDQW¶V� YLRODWLRQV� KDYH� FRQWLQXLQJ� DQG� DGYHUVH� HIIHFWV� EHFDXVH� 'HIHQGDQW¶V�

XQODZIXO�FRQGXFW� LV�FRQWLQXLQJ��ZLWK�QR� LQGLFDWLRQ� WKDW�'HIHQGDQW� LQWHQGV� WR�FHDVH� WKLV�XQODZIXO�

FRXUVH�RI�FRQGXFW���7KH�SXEOLF�DQG�WKH�&ODVV�DUH�VXEMHFW�WR�RQJRLQJ�KDUP�EHFDXVH�WKH�XQODZIXO�DQG�RU�

XQIDLU�EXVLQHVV�SUDFWLFHV�DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV�DUH�VWLOO�XVHG�E\�'HIHQGDQW�WRGD\��

����� 'HIHQGDQW¶V�UHSUHVHQWDWLRQV�ZHUH�D�VXEVWDQWLDO�IDFWRU�DQG�SUR[LPDWH�FDXVH�LQ�FDXVLQJ�

GDPDJHV�DQG�ORVVHV�WR�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV���

Case 3:25-cv-10916-SK     Document 1     Filed 12/23/25     Page 26 of 32



�

�������
&/$66�$&7,21�&203/$,17�

�

��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

����� 3ODLQWLII� DQG� WKH�PHPEHUV�RI� WKH�$5/�&ODVV� VXIIHUHG� HFRQRPLF� LQMXU\� DV� D�GLUHFW�

UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�EHFDXVH�WKH\�ZHUH�LQGXFHG�WR�SXUFKDVH�.UDGOH�6XEVFULSWLRQV�DQG�RU�

SD\�UHQHZDO�IHHV�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�SDLG���+DG�'HIHQGDQW�IXOO\�DQG�FOHDUO\�GLVFORVHG�

WKH� WHUPV�DVVRFLDWHG�ZLWK� WKH�.UDGOH�6XEVFULSWLRQV��3ODLQWLII�DQG� WKH�PHPEHUV�RI� WKH�$5/�&ODVV�

ZRXOG�QRW�KDYH�VXEVFULEHG�WR�WKH�.UDGOH�6XEVFULSWLRQV��RU�WKH\�ZRXOG�KDYH�FDQFHOHG�WKHLU�.UDGOH�

6XEVFULSWLRQV�HDUOLHU��L�H���SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�LQLWLDO�VXEVFULSWLRQ�SHULRG���

����� )XUWKHUPRUH��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VXIIHUHG�HFRQRPLF�LQMXU\�

DV�D�GLUHFW�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�EHFDXVH�DOO�SURGXFWV�UHFHLYHG�IURP�'HIHQGDQW�LQ�YLRODWLRQ�

RI�WKH�$5/�FRQVWLWXWH�³XQFRQGLWLRQDO�JLIWV�´��6HH�&DO��%XV��3URI��&RGH����������$V�VXFK��'HIHQGDQW�

KDV�UHFHLYHG��DQG�FRQWLQXHV�WR�KROG��XQODZIXOO\�REWDLQHG�SURSHUW\�DQG�PRQH\�EHORQJLQJ�WR�3ODLQWLII�

DQG�WKH�$5/�&ODVV�PHPEHUV�LQ�WKH�IRUP�RI�SD\PHQWV�PDGH�E\�3ODLQWLII�DQG�WKH�$5/�&ODVV�PHPEHUV�

IRU�WKHLU�.UDGOH�6XEVFULSWLRQV��

����� 3XUVXDQW� WR�&DOLIRUQLD�%XVLQHVV� DQG�3URIHVVLRQDO�&RGH� �� �������3ODLQWLII� DQG� WKH�

$5/�&ODVV�PHPEHUV�VHHN�UHVWLWXWLRQ��DWWRUQH\V¶�IHHV��DQG�DOO�RWKHU�UHOLHI�WKDW�WKH�&RXUW�GHHPV�SURSHU��
&2817�,9�

1HJOLJHQW�0LVUHSUHVHQWDWLRQ�
�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

����� 3ODLQWLII�KHUHE\�UH�DOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

DOO�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW�XQGHU�WKH�ODZV�RI�&DOLIRUQLD��

����� $V�GLVFXVVHG�DERYH��'HIHQGDQW�PDGH�IDOVH�UHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�

IDFW� WR� 3ODLQWLII� DQG� WKH� $5/� &ODVV� FRQFHUQLQJ� WKH� .UDGOH� 6XEVFULSWLRQV¶� ELOOLQJ�� FDQFHOODWLRQ��

DXWRPDWLF�SD\PHQW�WHUPV��SROLFLHV��DQG�UHTXLUHPHQWV��

����� 7KHVH�UHSUHVHQWDWLRQV�ZHUH�IDOVH���

����� �:KHQ�'HIHQGDQW�PDGH�WKHVH�PLVUHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�IDFW�� LW�

NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKH\�ZHUH�IDOVH�RU�PLVOHDGLQJ��'HIHQGDQW�KDG�QR�UHDVRQDEOH�JURXQGV�

IRU�EHOLHYLQJ�WKDW�WKHVH�UHSUHVHQWDWLRQV�ZHUH�WUXH�RU�WKDW�WKH�PDWHULDO�RPLVVLRQV�ZHUH�QRW�PLVOHDGLQJ�

ZKHQ�PDGH���
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����� 'HIHQGDQW� LQWHQGHG� WKDW� 3ODLQWLII� DQG� $5/� &ODVV� PHPEHUV� UHO\� RQ� WKHVH�

UHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�IDFW�DQG�3ODLQWLII�UHDVRQDEO\�UHOLHG�RQ�WKHP���

����� ,Q� DGGLWLRQ�� FODVV�ZLGH� UHOLDQFH� FDQ� EH� LQIHUUHG� EHFDXVH� 'HIHQGDQW¶V�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�PDWHULDO��L�H���D�UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�WKHP�

LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�HQUROO�LQ�'HIHQGDQW¶V�.UDGOH�6XEVFULSWLRQV���

����� 'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� ZHUH� D� VXEVWDQWLDO� IDFWRU� DQG�

SUR[LPDWH�FDXVH�LQ�FDXVLQJ�GDPDJHV�DQG�ORVVHV�WR�3ODLQWLII�DQG�WKH�$5/�&ODVV�PHPEHUV���

����� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH� UHVXOW� RI� 'HIHQGDQW¶V� FRQGXFW� EHFDXVH� WKH\� ZHUH� LQGXFHG� WR� SXUFKDVH� .UDGOH�

6XEVFULSWLRQV�DQG�RU�SD\�UHQHZDO�IHHV�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�SDLG��+DG�'HIHQGDQW�IXOO\�DQG�

FOHDUO\�GLVFORVHG�WKH�WHUPV�DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV��3ODLQWLII�DQG�WKH�PHPEHUV�RI�

WKH�$5/�&ODVV�ZRXOG�QRW�KDYH�VXEVFULEHG�WR�WKH�.UDGOH�6XEVFULSWLRQV��RU�WKH\�ZRXOG�KDYH�FDQFHOHG�

WKHLU�.UDGOH�6XEVFULSWLRQV�HDUOLHU��L�H���SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�LQLWLDO�VXEVFULSWLRQ�SHULRG��

����� )RU� WKH� QHJOLJHQW� PLVUHSUHVHQWDWLRQ� FODLPV�� 3ODLQWLII� VHHNV� DOO� GDPDJHV� DYDLODEOH��

LQFOXGLQJ�H[SHFWDWLRQ�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�RU�GDPDJHV�PHDVXUHG�E\�WKH�SULFH�SUHPLXP�

FKDUJHG�WR�3ODLQWLII�DQG�WKH�$5/�&ODVV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��

&2817�9�
,QWHQWLRQDO�0LVUHSUHVHQWDWLRQ�

�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

����� 3ODLQWLII�KHUHE\�UH�DOOHJH�DQG�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�

SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW�XQGHU�WKH�ODZV�RI�&DOLIRUQLD��

����� $V�GLVFXVVHG�DERYH��'HIHQGDQW�PDGH�IDOVH�UHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�

IDFW� WR� 3ODLQWLII� DQG� WKH� $5/� &ODVV� FRQFHUQLQJ� WKH� .UDGOH� 6XEVFULSWLRQV¶� ELOOLQJ�� FDQFHOODWLRQ��

DXWRPDWLF�SD\PHQW�WHUPV��SROLFLHV��DQG�UHTXLUHPHQWV��

����� 7KHVH�UHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�IDFW�ZHUH�IDOVH�DQG�PLVOHDGLQJ���
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����� :KHQ�'HIHQGDQW�PDGH� WKHVH�PLVUHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI� IDFW�� LW�

NQHZ� WKDW� WKH\� ZHUH� IDOVH� DQG� PLVOHDGLQJ� DW� WKH� WLPH� WKH\� ZHUH� PDGH� DQG�RU� 'HIHQGDQW� DFWHG�

UHFNOHVVO\�LQ�PDNLQJ�WKH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV���

����� 'HIHQGDQW�LQWHQGHG�WKDW�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�PHPEHUV�UHO\�

RQ�WKHVH�UHSUHVHQWDWLRQV�DQG�PDWHULDO�RPLVVLRQV�RI�IDFW�DQG�3ODLQWLII�UHDVRQDEO\�UHOLHG�RQ�WKHP���

����� ,Q� DGGLWLRQ�� FODVV�ZLGH� UHOLDQFH� FDQ� EH� LQIHUUHG� EHFDXVH� 'HIHQGDQW¶V�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�PDWHULDO��L�H���D�UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�WKHP�

LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�HQUROO�LQ�'HIHQGDQW¶V�.UDGOH�6XEVFULSWLRQV���

����� 'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� ZHUH� D� VXEVWDQWLDO� IDFWRU� DQG�

SUR[LPDWH�FDXVH�LQ�FDXVLQJ�GDPDJHV�DQG�ORVVHV�WR�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV���

����� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH� UHVXOW� RI� 'HIHQGDQW¶V� FRQGXFW� EHFDXVH� WKH\� ZHUH� LQGXFHG� WR� SXUFKDVH� .UDGOH�

6XEVFULSWLRQV�DQG�RU�SD\�UHQHZDO�IHHV�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�SDLG���+DG�'HIHQGDQW�IXOO\�

DQG�FOHDUO\�GLVFORVHG�WKH�WHUPV�DVVRFLDWHG�ZLWK�WKH�.UDGOH�6XEVFULSWLRQV��3ODLQWLII�DQG�WKH�PHPEHUV�

RI� WKH� $5/� &ODVV� ZRXOG� QRW� KDYH� VXEVFULEHG� WR� WKH� .UDGOH� 6XEVFULSWLRQV�� RU� WKH\� ZRXOG� KDYH�

FDQFHOHG� WKHLU�.UDGOH�6XEVFULSWLRQV�HDUOLHU�� L�H���SULRU� WR� WKH�H[SLUDWLRQ�RI� WKH� LQLWLDO� VXEVFULSWLRQ�

SHULRG��

����� )RU� WKH�LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ�FODLPV��3ODLQWLII�VHHNV�DOO�GDPDJHV�DYDLODEOH��

LQFOXGLQJ�H[SHFWDWLRQ�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�RU�GDPDJHV�PHDVXUHG�E\�WKH�SULFH�SUHPLXP�

FKDUJHG�WR�3ODLQWLII�DQG�WKH�&ODVV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��

&2819�9,�
8QMXVW�(QULFKPHQW���5HVWLWXWLRQ�

�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�$5/�&ODVV��

����� 3ODLQWLII� UH�DOOHJHV� DQG� LQFRUSRUDWHV� E\� UHIHUHQFH� HYHU\� DOOHJDWLRQ� VHW� IRUWK� LQ� WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�DOOHJHG�LQ�WKLV�&RXQW��

����� 3ODLQWLII�EULQJV� WKLV� FODLP� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI� WKH�PHPEHUV�RI� WKH�$5/�

&ODVV�DJDLQVW�'HIHQGDQW�XQGHU�WKH�ODZV�RI�&DOLIRUQLD��LQ�WKH�DOWHUQDWLYH��
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����� 3ODLQWLII� DQG� WKH�&ODVV� FRQIHUUHG�EHQHILWV� RQ�'HIHQGDQW� E\�SXUFKDVLQJ� WKH�.UDGOH�

6XEVFULSWLRQV��

����� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�3ODLQWLII�

DQG�WKH�$5/�&ODVV�SXUFKDVHV�RI�WKH�.UDGOH�6XEVFULSWLRQV���5HWHQWLRQ�RI�WKRVH�PRQLHV�XQGHU�WKHVH�

FLUFXPVWDQFHV� LV� XQMXVW� DQG� LQHTXLWDEOH� EHFDXVH� 'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� DQG� PDWHULDO�

RPLVVLRQV�RI�IDFW�UHJDUGLQJ�WKH�.UDGOH�6XEVFULSWLRQV�� LQ�YLRODWLRQ�RI�&DOLIRUQLD�DQG�IHGHUDO� ODZV��

LQGXFHG�3ODLQWLII�DQG�WKH�PHPEHUV�RI� WKH�$5/�&ODVV�WR�SXUFKDVH�WKH�.UDGOH�6XEVFULSWLRQV�XQGHU�

IDOVH�SUHWHQVHV���7KHVH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�RI�IDFW�FDXVHG�LQMXULHV�WR�3ODLQWLII�

DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�.UDGOH�6XEVFULSWLRQV�

DW�DOO��RU�RQ�WKH�VDPH�WHUPV��LI�WKH�WUXH�IDFWV�ZHUH�NQRZQ��

����� 'XH�WR�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�YLRODWLRQ�RI�&DOLIRUQLD�DQG�IHGHUDO�ODZV��

LWV�FRQWUDFWV�ZLWK�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�DUH�YRLG�RU�YRLGDEOH��

����� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�VHHN�UHVWLWXWLRQ��DQG�LQ�WKH�DOWHUQDWLYH��

UHVFLVVLRQ���

����� �)RU�WKH�TXDVL�FRQWUDFW�XQMXVW�HQULFKPHQW�FODLPV��3ODLQWLII�VHHN�DOO�DYDLODEOH�HTXLWDEOH�

UHOLHI��LQFOXGLQJ�LQMXQFWLYH�UHOLHI��GLVJRUJHPHQW��DQG�UHVWLWXWLRQ�LQ�WKH�IRUP�RI�D�IXOO�UHIXQG�DQG�RU�

PHDVXUHG�E\�WKH�SULFH�SUHPLXP�FKDUJHG�WR�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�$5/�&ODVV�DV�D�UHVXOW�

RI�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��VHHNV�

MXGJPHQW�DJDLQVW�'HIHQGDQW��DV�IROORZV��

D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVV�DQG�QDPLQJ�3ODLQWLII�DV�D�UHSUHVHQWDWLYH�RI�WKH�
&ODVV�DQG�3ODLQWLII¶V�DWWRUQH\V�DV�&ODVV�&RXQVHO�WR�UHSUHVHQW�WKH�&ODVV���

E�� )RU�DQ�RUGHU�GHFODULQJ�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�VWDWXWHV�UHIHUHQFHG�KHUHLQ���

F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLII�DQG�WKH�&ODVV�RQ�DOO�FRXQWV�DVVHUWHG�KHUHLQ��
G�� )RU�DFWXDO��H[SHFWDWLRQ��UHOLDQFH��FRPSHQVDWRU\��VWDWXWRU\��DQG�RU�SXQLWLYH�GDPDJHV�

LQ�DPRXQWV�WR�EH�GHWHUPLQHG�E\�WKH�&RXUW�DQG�RU�MXU\��

H�� )RU�SUHMXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��
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I�� )RU�UHFLVVLRQ��UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�HTXLWDEOH�UHOLHI���

J�� )RU�LQMXQFWLYH�UHOLHI�DV�SOHDGHG�RU�DV�WKH�&RXUW�PD\�GHHP�SURSHU��DQG��

K�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG�WKH�&ODVV�WKHLU�UHDVRQDEOH�DWWRUQH\V¶�IHHV��
H[SHQVHV��DQG�FRVWV�RI�VXLW��

� '(0$1'�)25�75,$/�%<�-85<�

3XUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E���3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RI�DQ\�

DQG�DOO�LVVXHV�LQ�WKLV�DFWLRQ�VR�WULDEOH�DV�RI�ULJKW��

�
'DWHG��'HFHPEHU����������� � ����������� � 5HVSHFWIXOO\�VXEPLWWHG��

�
�
%\��������V��$GULDQ�*XFRYVFKL�� � � ��� �
�

$GULDQ�*XFRYVFKL��6%1���������
*8&296&+,�/$:�),50��3//&��
$GULDQ�*XFRYVFKL��6%1����������
����%URDGZD\��)O������
1HZ�<RUN��1<��������
7HOHSKRQH������������������
)DFVLPLOH������������������
(�0DLO��DGULDQ#JXFRYVFKLODZ�FRP�
�
�DQG��
�
+(',1�//3��
)UDQN�6��+HGLQ��6%1����������
�����%ULFNHOO�$YH���6XLWH������
0LDPL��)ORULGD�������������
7HOHSKRQH������������������
)DFVLPLOH������������������
(�0DLO��IKHGLQ#KHGLQOOS�FRP�
�

� � � � ������������������������� $WWRUQH\V�IRU�3ODLQWLII�
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