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3ODLQWLII�6DUDK�)XOWRQ��³3ODLQWLII´��EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�DOO�RWKHUV�

VLPLODUO\�VLWXDWHG�DJDLQVW�(GJHZHOO�3HUVRQDO�&DUH�%UDQGV��//&��³'HIHQGDQW´����3ODLQWLII�PDNHV�WKH�

IROORZLQJ�DOOHJDWLRQV�SXUVXDQW�WR�WKH�LQYHVWLJDWLRQ�RI�KHU�FRXQVHO�DQG�EDVHG�XSRQ�LQIRUPDWLRQ�DQG�

EHOLHI��H[FHSW�DV�WR�WKH�DOOHJDWLRQV�VSHFLILFDOO\�SHUWDLQLQJ�WR�KHUVHOI��ZKLFK�DUH�EDVHG�RQ�KHU�

SHUVRQDO�NQRZOHGJH����

1$785(�2)�7+(�$&7,21�

��� 3ODLQWLII�EULQJV�WKLV�FODVV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�DOO�VLPLODUO\�VLWXDWHG�

FRQVXPHUV�ZKR�SXUFKDVHG�:HW�2QHV�$QWLEDFWHULDO�+DQG�:LSHV��DQG�:HW�2QHV�+\GUDWLQJ�+DQG�

6DQLWL]HU���FROOHFWLYHO\��WKH�³3URGXFWV´���

��� 'HIHQGDQW�PDUNHWV�WKH�3URGXFWV�DV�EHLQJ�³K\SRDOOHUJHQLF�´�+RZHYHU��XQEHNQRZQVW�

WR�UHDVRQDEOH�FRQVXPHUV��WKH�3URGXFWV�FRQWDLQ�IUDJUDQFH²D�FKHPLFDO�DOOHUJHQ�WKDW�GHUPDWRORJLVWV�

DQG�WR[LFRORJLVWV�ZLGHO\�UHFRJQL]H�DV�D�FRPPRQ�FDXVH�RI�DOOHUJLF�FRQWDFW�GHUPDWLWLV��,Q�HDFK�HYHQW��

WKH�LQFOXVLRQ�RI�WKHVH�NQRZQ�IUDJUDQFH�DOOHUJHQV�UHQGHUV�'HIHQGDQW¶V�³K\SRDOOHUJHQLF´�FODLPV�IDOVH�

DQG�PLVOHDGLQJ���

��� $FFRUGLQJO\��3ODLQWLII�EULQJV�FODLPV�DJDLQVW�'HIHQGDQW�IRU�YLRODWLRQV�RI�����

&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��&DO��&LY��&RGH���������HW�VHT�������&DOLIRUQLD¶V�

8QIDLU�&RPSHWLWLRQ�/DZ��&DO��%XV��	�3URI��&RGH����������HW�VHT�������9LRODWLRQ�RI�&DOLIRUQLD¶V�

)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�3URI��&RGH����������HW�VHT�������9LRODWLRQV�RI�&RQVXPHU�

3URWHFWLRQ�6WDWXWHV������%UHDFK�RI�([SUHVV�:DUUDQWLHV��DQG�����8QMXVW�(QULFKPHQW���

3$57,(6�

��� 3ODLQWLII�6DUDK�)XOWRQ�LV�D�FLWL]HQ�RI�&DOLIRUQLD�UHVLGLQJ�LQ�6DQ�-RVH��&DOLIRUQLD��

3ODLQWLII�SXUFKDVHG�'HIHQGDQW¶V�:HW�2QHV�)UHVK�6FHQW�3URGXFWV�IRU�KHU�SHUVRQDO�XVH�PXOWLSOH�WLPHV�

GXULQJ�WKH�DSSOLFDEOH�VWDWXWH�RI�OLPLWDWLRQV��ZLWK�KHU�PRVW�UHFHQW�SXUFKDVH�RFFXUULQJ�IURP�

$PD]RQ�FRP�RQ�-XO\����������ZKLOH�UHVLGLQJ�LQ�6DQ�-RVH��&DOLIRUQLD��3ULRU�WR�PDNLQJ�KHU�

�
��7KH�3URGXFWV�DUH�FRPSULVHG�RI�ERWK�FDQLVWHU�DQG�WUDYHO�SDFN�ZLSHV�LQ�WKH�VFHQWHG�YDULHWLHV��)UHVK�
6FHQW��(XFDO\SWXV�	�0LQW��/DYHQGHU��7URSLFDO�6SODVK��DQG�3ODQW�%DVHG��
��7KH�3URGXFW�FRPHV�LQ�D�/DYHQGHU�VFHQW�DQG�LV�VROG�RQ�'HIHQGDQW¶V�$PD]RQ�OLVWLQJ��
WCKWWSV���ZZZ�DPD]RQ�FRP�:HW�2QHV�+\GUDWLQJ�6DQLWL]HU�
/DYHQGHU�GS�%�%�7977%&"UHIB DVWBVWRBGS�
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SXUFKDVHV��3ODLQWLII�VDZ�DQG�UHOLHG�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�WKDW�WKH�3URGXFWV�ZHUH�

³K\SRDOOHUJHQLF�´�%DVHG�RQ�WKH�UHSUHVHQWDWLRQ��3ODLQWLII�UHDVRQDEO\�EHOLHYHG�WKDW�WKH�3URGXFWV�ZHUH�

IRUPXODWHG�WR�UHGXFH�WKH�OLNHOLKRRG�RI�DOOHUJLF�UHDFWLRQV�DQG�GLG�QRW�FRQWDLQ�FRPPRQO\�UHFRJQL]HG�

IUDJUDQFH�DOOHUJHQV��3ODLQWLII�UHOLHG�RQ�WKLV�UHSUHVHQWDWLRQ�ZKHQ�VKH�GHFLGHG�WR�SXUFKDVH�WKH�

3URGXFWV��$FFRUGLQJO\��WKLV�UHSUHVHQWDWLRQ�ZDV�SDUW�RI�WKH�EDVLV�RI�KHU�EDUJDLQ��LQ�WKDW�3ODLQWLII�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RQ�WKH�VDPH�WHUPV�KDG�VKH�NQRZQ�WKDW�WKH�UHSUHVHQWDWLRQ�

ZDV�XQWUXH��)XUWKHUPRUH��LQ�PDNLQJ�KHU�SXUFKDVHV��3ODLQWLII�SDLG�D�SULFH�SUHPLXP�GXH�WR�

'HIHQGDQW¶V�IDOVH�DQG�PLVOHDGLQJ�³K\SRDOOHUJHQLF´�FODLPV��3ODLQWLII��KRZHYHU��GLG�QRW�UHFHLYH�WKH�

EHQHILW�RI�WKH�EDUJDLQ�EHFDXVH�WKH�3URGXFWV�GLG�QRW��LQ�IDFW��SURYLGH�D�UHGXFHG�OLNHOLKRRG�RI�DOOHUJLF�

UHDFWLRQV��LQVWHDG��WKH\�FRQWDLQHG�NQRZQ�IUDJUDQFH�DOOHUJHQV�WKDW�VXEVWDQWLDOO\�LQFUHDVH�WKH�ULVN�RI�

DOOHUJLF�FRQWDFW�GHUPDWLWLV��+DG�3ODLQWLII�NQRZQ�WKDW�'HIHQGDQW
V�UHSUHVHQWDWLRQ�ZDV�IDOVH�DQG�

PLVOHDGLQJ��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�ZRXOG�KDYH�SDLG�VXEVWDQWLDOO\�OHVV�

IRU�WKHP��

��� 3ODLQWLII�UHPDLQV�LQWHUHVWHG�LQ�SXUFKDVLQJ�VLPLODU�DQWLEDFWHULDO�KDQG�ZLSH�SURGXFWV�

WKDW�DUH�WUXO\�K\SRDOOHUJHQLF��+RZHYHU��VKH�FDQQRW�NQRZ�IRU�FHUWDLQ�ZKHWKHU�WKH�IDOVH�ODEHOLQJ�RI�

WKH�3URGXFWV�KDV�EHHQ�RU�ZLOO�EH�FRUUHFWHG��7KH�FRPSRVLWLRQ�RI�WKH�3URGXFWV�PD\�FKDQJH�RYHU�WLPH��

6WLOO��LI�'HIHQGDQW�FRQWLQXHV�WR�PDNH�WKH�UHSUHVHQWDWLRQV�DW�LVVXH�KHUH��3ODLQWLII�ZLOO�EH�XQDEOH�WR�

PDNH�LQIRUPHG�GHFLVLRQV�DERXW�ZKHWKHU�WR�SXUFKDVH�WKH�3URGXFWV�ZKHQ�SUHVHQWHG�ZLWK�IDOVH�RU�

PLVOHDGLQJ�LQIRUPDWLRQ�ZKLOH�VKRSSLQJ��3ODLQWLII�LV�IXUWKHU�OLNHO\�WR�EH�UHSHDWHGO\�PLVOHG�E\�

'HIHQGDQW¶V�FRQGXFW��XQOHVV�DQG�XQWLO�'HIHQGDQW�LV�FRPSHOOHG�WR�HQVXUH�WKDW�WKH�3URGXFWV¶�

PDUNHWLQJ�LV�DFFXUDWH�DQG�QR�ORQJHU�KDV�WKH�WHQGHQF\�RU�FDSDFLW\�WR�GHFHLYH�RU�FRQIXVH�UHDVRQDEOH�

FRQVXPHUV��

��� 'HIHQGDQW�(GJHZHOO�3HUVRQDO�&DUH�%UDQGV��//&�LV�D�'HODZDUH�OLPLWHG�OLDELOLW\�

FRPSDQ\�ZLWK�LWV�VROH�PHPEHU�EHLQJ�(GJHZHOO�3HUVRQDO�&DUH�&RPSDQ\��D�0LVVRXUL�FRUSRUDWLRQ�

ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�6KHOWRQ��&RQQHFWLFXW��)RU�SXUSRVHV�RI�GLYHUVLW\�MXULVGLFWLRQ��

'HIHQGDQW�LV�D�FLWL]HQ�RI�0LVVRXUL�DQG�&RQQHFWLFXW��'HIHQGDQW�PDQXIDFWXUHV��PDUNHWV��DQG�VHOOV�WKH�

3URGXFWV�WKURXJKRXW�&DOLIRUQLD�DQG�WKH�8QLWHG�6WDWHV���
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��� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&����

�����G�����D��EHFDXVH�WKLV�LV�D�FODVV�DFWLRQ�ZKHUH�WKH�DJJUHJDWH�FODLPV�RI�DOO�PHPEHUV�RI�WKH�

SURSRVHG�&ODVVHV�DUH�LQ�H[FHVV�RI���������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��DQG�3ODLQWLII��DV�

ZHOO�DV�PRVW�PHPEHUV�RI�WKH�SURSRVHG�&ODVVHV��DUH�FLWL]HQV�RI�VWDWHV�GLIIHUHQW�IURP�'HIHQGDQW��

'HIHQGDQW¶V�3URGXFWV�DUH�UHFRJQL]HG�DV�WKH�OHDGLQJ�EUDQG�RI�KDQG�ZLSHV�LQ�WKH�FRXQWU\�DQG�DUH�VROG�

QDWLRQZLGH�WKURXJK�PDMRU�UHWDLOHUV�VXFK�DV�7DUJHW��:DOPDUW��DQG�$PD]RQ��7KH�3URGXFWV�DUH�DOVR�

VROG�DW�PDMRU�SKDUPDFLHV�VXFK�DV�&96�DQG�:DOJUHHQV��DV�ZHOO�DV�JURFHU\�VWRUHV�DFURVV�WKH�FRXQWU\��

'HIHQGDQW�LV�D�SXEOLFO\�WUDGHG�FRPSDQ\�WKDW�JHQHUDWHV�ELOOLRQV�LQ�QHW�VDOHV�IURP�LWV�FRQVXPHU�

SURGXFWV�DQG�GHVFULEHV�LWVHOI�DV�³WKH�OHDGHU�LQ�WKH�8�6��SRUWDEOH�KDQG�ZLSHV�FDWHJRU\�´��7KH�DQQXDO�

VDOHV�RI�LWV�³ZLSHV�DQG�RWKHU�VNLQ�FDUH�´�ZKLFK�LV�PDLQO\�FRPSULVHG�RI�WKH�3URGXFWV��DUH�URXJKO\�

�����PLOOLRQ�GROODUV�RYHU�WKH�ODVW���\HDUV��(YHQ�DVVXPLQJ�WKDW�KDOI�RI�WKRVH�VDOHV�ZHUH�LQ�WKH�8�6��

�LW�LV�PRUH��DQG�WKDW�KDOI�RI�WKRVH�VDOHV�DUH�DWWULEXWHG�WR�WKH�3URGXFWV��WKDW�ZRXOG�VWLOO�HTXDO������

PLOOLRQ�GROODUV��7KDW�FRQVHUYDWLYH�HVWLPDWH�LV�EDVHG�RQ�WKH�ZKROHVDOH�SULFH�RI�WKH�3URGXFWV�UDWKHU�

WKDQ�WKHLU�UHWDLO�SULFH�DQG�GRHV�QRW�LQFOXGH�VWDWXWRU\�GDPDJHV�DYDLODEOH�WR�WKH�&ODVVHV��7KXV��WKH�

DPRXQW�LQ�FRQWURYHUV\�LV�PHW���

��� 7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH�LW�FRQGXFWV�DQG�

WUDQVDFWV�EXVLQHVV�LQ�WKH�6WDWH�RI�&DOLIRUQLD��LQFOXGLQJ�WKLV�'LVWULFW��WKHUHE\�SXUSRVHIXOO\�DYDLOLQJ�

LWVHOI�WR�WKH�EHQHILWV�RI�WKH�IRUXP���)XUWKHUPRUH��D�VXEVWDQWLDO�SRUWLRQ�RI�WKH�HYHQWV�JLYLQJ�ULVH�WR�

3ODLQWLII¶V�FODLPV�RFFXUUHG�LQ�WKLV�'LVWULFW��LQFOXGLQJ�3ODLQWLII¶V�SXUFKDVLQJ�WKH�3URGXFWV�LQ�WKLV�

'LVWULFW����

��� 9HQXH�LV�SURSHU�LQ�WKLV�'LVWULFW�SXUVXDQW�WR����8�6�&���������EHFDXVH�'HIHQGDQW�

FRQGXFWV�VXEVWDQWLDO�EXVLQHVV�LQ�WKLV�'LVWULFW�DQG�D�VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�JLYLQJ�ULVH�WR�

3ODLQWLII¶V�FODLPV�WRRN�SODFH�LQ�WKLV�'LVWULFW����

�

�
��KWWSV���ZZZ�VHF�JRY�$UFKLYHV�HGJDU�GDWD����������������������������HSF����������KWP�
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)$&78$/�$//(*$7,216�

$�� 2YHUYLHZ�RI�)UDJUDQFH�DQG�+\SRDOOHUJHQLF�&ODLPV�LQ�3HUVRQDO�&DUH�3URGXFWV��

���� $OOHUJLF�FRQWDFW�GHUPDWLWLV�LV�DQ�LQIODPPDWLRQ�RU�LUULWDWLRQ�RI�WKH�VNLQ�WKDW�UHVXOWV�

IURP�DQ�DOOHUJHQ�FRPLQJ�LQWR�FRQWDFW�ZLWK�WKH�VNLQ��$OOHUJLF�FRQWDFW�GHUPDWLWLV�LV�WKH�ILIWK�PRVW�

SUHYDOHQW�VNLQ�GLVHDVH�LQ�WKH�8QLWHG�6WDWHV��ZLWK�GLUHFW�DQQXDO�PHGLFDO�FRVWV�H[FHHGLQJ������

ELOOLRQ���7KLV�FRQGLWLRQ�DIIHFWV�DSSUR[LPDWHO\�����RI�WKH�8QLWHG�6WDWHV�SRSXODWLRQ��%HWZHHQ������

DQG�������WKH�SUHYDOHQFH�RI�GHUPDWLWLV�FDXVHG�E\�SHUVRQDO�FDUH�SURGXFWV�LQFUHDVHG�E\�DOPRVW�

��������

���� 3HUVRQDO�FDUH�SURGXFWV�VXFK�DV�VRDSV��ORWLRQV��ZLSHV��DQG�IUDJUDQFHV�IUHTXHQWO\�

FRQWDLQ�LQJUHGLHQWV�WKDW�PD\�FDXVH�DOOHUJLF�FRQWDFW�GHUPDWLWLV��7KH�ULVN�RI�FRQWDFW�GHUPDWLWLV�IURP�

IUDJUDQFH�FKHPLFDOV�LQFUHDVHV�VXEVWDQWLDOO\�DPRQJ�LQGLYLGXDOV�ZLWK�FRPSURPLVHG�VNLQ�EDUULHUV��

LQFOXGLQJ�WKRVH�ZLWK�VHQVLWLYH�VNLQ�FRQGLWLRQV�VXFK�DV�HF]HPD��URVDFHD��DQG�SVRULDVLV��8VH�RI�

IUDJUDQFHG�SURGXFWV�FDQ�EH�SDUWLFXODUO\�SUREOHPDWLF�IRU�WKHVH�LQGLYLGXDOV��H[DFHUEDWLQJ�WKHLU�

FRQGLWLRQV�RYHU�WLPH��

���� 7KH�$PHULFDQ�$FDGHP\�RI�'HUPDWRORJ\��³$$'´��KDV�UHFRJQL]HG�IUDJUDQFHV�DV�D�

FRPPRQ�VNLQ�LUULWDQW��D�VRXUFH�RI�DOOHUJHQV��DQG�D�OHDGLQJ�FDXVH�RI�DOOHUJLF�FRQWDFW�GHUPDWLWLV��

,QGHHG��WKH�$$'�HVWLPDWHV�WKDW�DERXW�����PLOOLRQ�$PHULFDQV�KDYH�IUDJUDQFH�DOOHUJLHV��3HHU�

UHYLHZHG�VWXGLHV�KDYH�IRXQG�WKDW�DSSUR[LPDWHO\�����RI�SDWLHQWV�ZLWK�HF]HPD�KDYH�DQ�DOOHUJLF�

UHDFWLRQ�WR�D�VWDQGDUG�IUDJUDQFH�PL[���$ODUPLQJO\��WKH�VWXG\�DOVR�IRXQG�WKDW�DSSUR[LPDWHO\����±

�����RI�WKH�JHQHUDO�SRSXODWLRQ�KDG�DQ�DOOHUJLF�UHVSRQVH�WR�WKH�IUDJUDQFH�PL[���,QGHHG��WKH�

�
��<RXQJ�3$��*XL�+��%DH�*+��3UHYDOHQFH�RI�&RQWDFW�$OOHUJHQV�LQ�1DWXUDO�6NLQ�&DUH�3URGXFWV�
)URP�86�&RPPHUFLDO�5HWDLOHUV��-$0$�'HUPDWRO�������������������±������
GRL���������MDPDGHUPDWRO������������
KWWSV���MDPDQHWZRUN�FRP�MRXUQDOV�MDPDGHUPDWRORJ\�IXOODUWLFOH���������
��:DUVKDZ��(ULQ�0�HW�DO��&RQWDFW�GHUPDWLWLV�WR�SHUVRQDO�FDUH�SURGXFWV�LV�LQFUHDVLQJ��EXW�GLIIHUHQW���
LQ�PDOHV�DQG�IHPDOHV��1RUWK�$PHULFDQ�&RQWDFW�'HUPDWLWLV�*URXS�GDWD�������������-RXUQDO�RI�WKH�
$PHULFDQ�$FDGHP\�RI�'HUPDWRORJ\�YRO��������������������������GRL���������M�MDDG�������������
��-RKDQVHQ��-HDQQH�'��)UDJUDQFH�FRQWDFW�DOOHUJ\��D�FOLQLFDO�UHYLHZ��$PHULFDQ�MRXUQDO�RI�FOLQLFDO�
GHUPDWRORJ\�YRO�����������������������GRL����������������������������������
��,G��
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$PHULFDQ�&RQWDFW�'HUPDWLWLV�6RFLHW\�QDPHG�IUDJUDQFH�DV�WKH�$OOHUJHQ�RI�WKH�\HDU�LQ��������(YHQ�

WKH�)'$�KDV�FDXWLRQHG�WKDW�³FRPSRQHQWV�RI�IUDJUDQFH�IRUPXODV�PD\�KDYH�WKH�SRWHQWLDO�WR�FDXVH�

DOOHUJLF�UHDFWLRQV�RU�VHQVLWLYLWLHV�IRU�VRPH�SHRSOH�´��

���� 8QIRUWXQDWHO\��UHVHDUFKHUV�KDYH�IRXQG�WKDW�����RI�VNLQFDUH�SURGXFWV�ODEHOHG�

³K\SRDOOHUJHQLF´�FRQWDLQHG�IUDJUDQFH�IRUPXODWLRQV�FODVVLILHG�DV�DOOHUJHQV�E\�WKH�%ULWLVK�6RFLHW\�IRU�
&XWDQHRXV�$OOHUJ\������

%�� 'HIHQGDQW¶V�5HSUHVHQWDWLRQV�DQG�:DUUDQWLHV�

���� &RQVXPHUV� LQFUHDVLQJO\� VHHN� RXW� DQG� UHO\� RQ� WHUPV� OLNH� ³K\SRDOOHUJHQLF´� ZKHQ�

PDNLQJ�SXUFKDVLQJ�GHFLVLRQV�DERXW�VNLQ�FDUH�SURGXFWV��,Q�UHVSRQVH�WR�WKLV�FRQVXPHU�GHPDQG��PDQ\�

FRPSDQLHV��LQFOXGLQJ�'HIHQGDQW��KDYH�FKRVHQ�WR�PDUNHW�WKHLU�SURGXFWV�DV�³K\SRDOOHUJHQLF´�ZLWKRXW�

UHIRUPXODWLQJ�WKHLU�LQJUHGLHQWV�WR�HOLPLQDWH�IUDJUDQFH��7KLV�LV�GRQH�E\�GHVLJQ�±�'HIHQGDQW�NQRZV�

WKDW��ZLWKRXW�IUDJUDQFH��LWV�3URGXFWV�ZRXOG�ORVH�WKHLU�PDVV�DSSHDO��$W�WKH�VDPH�WLPH��'HIHQGDQW�DOVR�

NQRZV�WKDW�³K\SRDOOHUJHQLF´�FODLPV�FRPPDQG�D�SULFH�SUHPLXP��,QVWHDG�RI�FKRRVLQJ�EHWZHHQ�WKHVH�

FRQIOLFWLQJ�DSSURDFKHV��'HIHQGDQW�FRPSURPLVHG�FRQVXPHU�H[SHFWDWLRQV��'HIHQGDQW¶V�ODEHOLQJ�DQG�

PDUNHWLQJ�RI�WKH�3URGXFWV�LV�GHSLFWHG�EHORZ��

�

�
��-DFRE�6(��&DVWDQHGR�7DUGDQ�03��$OWHUQDWLYHV�IRU�IUDJUDQFH�DOOHUJLF�FKLOGUHQ��3HGLDWU�$QQ��
��������������������GRL������������������������������
��)'$��)UDJUDQFHV�LQ�&RVPHWLFV��KWWSV���ZZZ�IGD�JRY�FRVPHWLFV�FRVPHWLF�LQJUHGLHQWV�IUDJUDQFHV�
FRVPHWLFV�
���+LUDQSXW��6LZDSRUQ�HW�DO��'R�K\SRDOOHUJHQLF�VNLQFDUH�SURGXFWV�FRQWDLQ�IHZHU�SRWHQWLDO�FRQWDFW�
DOOHUJHQV"��&OLQLFDO�DQG�H[SHULPHQWDO�GHUPDWRORJ\�YRO������������������������
GRL���������FHG�OODG����
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���� 7KH�WHUP�³K\SRDOOHUJHQLF´�FRPPXQLFDWHV�WR�UHDVRQDEOH�FRQVXPHUV�WKDW�D�SURGXFW�LV�

VSHFLILFDOO\�IRUPXODWHG�WR�UHGXFH�WKH�OLNHOLKRRG�RI�DOOHUJLF�UHDFWLRQV��5HDVRQDEOH�FRQVXPHUV�

XQGHUVWDQG�WKDW�D�³K\SRDOOHUJHQLF´�SURGXFW�LV�GHVLJQHG�WR�PLQLPL]H�WKH�SUHVHQFH�RI�FRPPRQ�
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DOOHUJHQV�DQG�LV�IRUPXODWHG�WR�EH�JHQWOHU�DQG�OHVV�OLNHO\�WR�SURYRNH�DOOHUJLF�UHDFWLRQV�WKDQ�

FRPSHWLQJ�SURGXFWV�WKDW�GR�QRW�PDNH�VXFK�FODLPV���

���� 0HUULDP�:HEVWHU�GHILQHV�³K\SRDOOHUJHQLF´�DV�³KDYLQJ�OLWWOH�OLNHOLKRRG�RI�FDXVLQJ�DQ�

DOOHUJLF�UHDFWLRQ�´�ZKLOH�'LFWLRQDU\�FRP�GHILQHV�WKH�WHUP�DV�³GHVLJQHG�WR�UHGXFH�RU�PLQLPL]H�WKH�

SRVVLELOLW\�RI�DQ�DOOHUJLF�UHVSRQVH��������´�

���� 7KLV�XQGHUVWDQGLQJ�LV�SDUWLFXODUO\�UHDVRQDEOH�ZKHUH��DV�KHUH��WKH�DOOHJHGO\�

K\SRDOOHUJHQLF�3URGXFWV�LQFOXGH�IUDJUDQFH�VROHO\�IRU�VHQVRU\�SXUSRVHV�DQG�QRW�IRU�DQ\�IXQFWLRQDO�RU�

WKHUDSHXWLF�QHFHVVLW\��7KH�UROH�RI�IUDJUDQFH�LQ�VNLQ�FDUH�SURGXFWV�LV�OLPLWHG�WR�DHVWKHWLF�DSSHDO�DQG�

PDVNLQJ�WKH�QDWXUDO�VFHQW�RI�DFWLYH�LQJUHGLHQWV��,Q�RWKHU�ZRUGV��IUDJUDQFH�FKHPLFDOV�VHUYH�QR�

HVVHQWLDO�SXUSRVH�DQG�GR�QRW�HQKDQFH�WKH�HIILFDF\�RI�KDQG�ZLSHV�IRU�GLVLQIHFWLRQ�RU�FOHDQLQJ��7KH�

3URGXFWV
�IUDJUDQFHV�DUH�LQFOXGHG�SXUHO\�IRU�FRVPHWLF�RU�VHQVRU\�SXUSRVHV��

���� 0RVW�FRQVXPHUV�DUH�XQDZDUH�WKDW�WKH\�DUH�DOOHUJLF�WR�IUDJUDQFH�EHFDXVH�WKHLU�

V\PSWRPV�DUH�PLOG�DQG�JR�XQGLDJQRVHG��%XW�HYHQ�IRU�WKRVH�ZKR�GR��WKH\�DUH�XQDEOH�WR�GLVFHUQ�

ZKHWKHU�WKH�IUDJUDQFH�KDV�DQ\�FKHPLFDO�FRPSRXQGV�WKDW�WKH\�PLJKW�EH�DOOHUJLF�WR���

���� &RQVXPHUV�DUH�DOVR�QRW�UHTXLUHG�WR�FRQGXFW�LQGHSHQGHQW�VFLHQWLILF�WHVWLQJ�RU�

UHVHDUFK�LQWR�XQGLVFORVHG�VXEFRPSRQHQWV�RI�OLVWHG�LQJUHGLHQWV�WR�YHULI\�WKH�WUXWKIXOQHVV�RI�H[SUHVV�

ODEHO�FODLPV��,QVWHDG��LW�LV�WKH�UHVSRQVLELOLW\�RI�'HIHQGDQW�WR�HQVXUH�WKDW�H[SUHVV�ODEHOLQJ�FODLPV�DUH�

WUXWKIXO�DQG�QRW�PLVOHDGLQJ�LQ�OLJKW�RI�WKH�3URGXFWV¶�DFWXDO�IRUPXODWLRQ��

���� 'HIHQGDQW�NQRZV�WKDW�WKH�IUDJUDQFH�FRQWDLQHG�LQ�LWV�3URGXFWV�LV�QRW�LQQRFXRXV��

,QGHHG��LW�VHOOV�WKH�VDPH�SURGXFW�DV�³)UDJUDQFH�)UHH�´�'HIHQGDQW�FRXOG�KDYH�DW�OHDVW�SXW�D�

GLVFODLPHU�QH[W�WR�WKH�3URGXFWV�LQGLFDWLQJ�WKDW�WKH\�FRQWDLQHG�IUDJUDQFH��EXW�GHFLGHG�QRW�WR��
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���� 5HDVRQDEOH�FRQVXPHUV�KDYH�QR�UHDVRQ�WR�ORRN�DW�WKH�EDFN�ODEHO�RI�WKH�3URGXFWV�

ZKHQ�SUHVHQWHG�ZLWK�WKH�FRQVSLFXRXV�UHSUHVHQWDWLRQV�WKDW�WKH�3URGXFWV�DUH�³K\SRDOOHUJHQLF�´�,Q�

IDFW��VWXGLHV�VKRZ�WKDW�RQO\�D�VPDOO�IUDFWLRQ�RI�SHRSOH�ORRN�DW�D�FRQVXPHU�SURGXFW¶V�VLGH�RU�EDFN�

ODEHOV�EHIRUH�PDNLQJ�D�SXUFKDVH��

���� (YHQ�LI�FRQVXPHUV�KDG�D�UHDVRQ�WR�ORRN�DW�WKH�EDFN�ODEHO�WR�XQGHUVWDQG�WKH�

XQDPELJXRXV�³K\SRDOOHUJHQLF´�UHSUHVHQWDWLRQV��WKH�3URGXFWV¶�LQJUHGLHQW�OLVW�ZRXOG�QRW�VXIILFH�WR�

GLVSHO�DQ\�SRWHQWLDO�IRU�FRQIXVLRQ��5HDVRQDEOH�FRQVXPHUV�GR�QRW�ZDON�DURXQG�ZLWK�NQRZOHGJH�RI�

WKH�FKHPLFDO�FRPSRVLWLRQ�RI�IUDJUDQFH�LQ�WKHLU�KHDGV��7KXV��WKH\�ZRXOG�QRW�NQRZ�WKH�WUXH�DOOHUJHQV�

LQ�WKH�3URGXFWV�E\�VLPSO\�ORRNLQJ�DW�WKH�3URGXFWV¶�LQJUHGLHQW�OLVWV��7KDW�GLVFRYHU\�UHTXLUHV�

LQYHVWLJDWLRQ�ZHOO�EH\RQG�ZKDW�LV�DGYHUWLVHG�DQG�NQRZOHGJH�RI�FKHPLVWU\�EH\RQG�WKDW�RI�WKH�

DYHUDJH�FRQVXPHU��

�

�
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&�� 'HIHQGDQW¶V�)DOVH�+\SRDOOHUJHQLF�&ODLPV�,QMXUHG�3ODLQWLII�DQG�WKH�&ODVV�

���� 'HIHQGDQW�GHFHSWLYHO\�DQG�PLVOHDGLQJO\�FRQFHDOHG�PDWHULDO�IDFWV�DERXW�WKH�

3URGXFWV��LQFOXGLQJ���D��WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV¶�LQJUHGLHQWV���E��WKDW�WKH�3URGXFWV�FRQWDLQ�

IUDJUDQFH�FKHPLFDOV�FRPPRQO\�NQRZQ�WR�EH�DOOHUJHQV��VHQVLWL]HUV��DQG�RU�LUULWDQWV���F��WKDW�WKH�

3URGXFWV�DUH�QRW�³K\SRDOOHUJHQLF´�DQG�QRW�ZKDW�UHDVRQDEOH�FRQVXPHUV�ZRXOG�FRQVLGHU�

³K\SRDOOHUJHQLF´��DQG��G��WKDW�WKH�3URGXFWV�FRQWDLQ�FKHPLFDOV�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

QRW�H[SHFW�LQ�D�SURGXFW�ODEHOHG�DQG�PDUNHWHG�DV�³K\SRDOOHUJHQLF�´�

���� $V�DQ�LPPHGLDWH��GLUHFW��DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW
V�IDOVH��PLVOHDGLQJ��DQG�

GHFHSWLYH�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV��'HIHQGDQW�LQMXUHG�3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�LQ�WKDW�

WKH\���D��SDLG�D�VXP�RI�PRQH\�IRU�SURGXFWV�WKDW�ZHUH�QRW�DV�UHSUHVHQWHG���E��SDLG�D�SUHPLXP�SULFH�

IRU�SURGXFWV�WKDW�ZHUH�QRW�DV�UHSUHVHQWHG���F��ZHUH�GHSULYHG�WKH�EHQHILW�RI�WKH�EDUJDLQ�EHFDXVH�WKH�

3URGXFWV�WKH\�SXUFKDVHG�ZHUH�GLIIHUHQW�IURP�ZKDW�'HIHQGDQW�ZDUUDQWHG���G��ZHUH�GHSULYHG�WKH�

EHQHILW�RI�WKH�EDUJDLQ�EHFDXVH�WKH�3URGXFWV�KDG�OHVV�YDOXH�WKDQ�ZKDW�ZDV�UHSUHVHQWHG���H��GLG�QRW�

UHFHLYH�SURGXFWV�WKDW�PHDVXUHG�XS�WR�WKHLU�H[SHFWDWLRQV�DV�FUHDWHG�E\�'HIHQGDQW���I��XVHG�D�SURGXFW�

WKDW�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�FODVVHV�GLG�QRW�H[SHFW�RU�FRQVHQW�WR���J��XVHG�D�SURGXFW�WKDW�

ZDV�QRW�K\SRDOOHUJHQLF���K��ZLWKRXW�WKHLU�NQRZLQJ�FRQVHQW��XVHG�D�VXEVWDQFH�FRQWDLQLQJ�IUDJUDQFH�

DOOHUJHQV�NQRZQ�WR�FDXVH�VNLQ�VHQVLWL]DWLRQ��LUULWDWLRQ��DQG�DOOHUJLF�UHDFWLRQV��DQG��L��ZLWKRXW�WKHLU�

NQRZLQJ�FRQVHQW��XVHG�D�VXEVWDQFH�KDUPIXO�WR�WKHLU�KHDOWK��

���� $FFRUGLQJO\��3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW�DQG�

ORVW�PRQH\�RU�SURSHUW\�EHFDXVH�RI�'HIHQGDQW
V�ZURQJIXO�FRQGXFW��

&/$66�$//(*$7,216�

���� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�DOO�RWKHUV�VLPLODUO\�VLWXDWHG�

SXUVXDQW�WR�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH����D����E�������E������DQG��E������7KH�SURSRVHG�FODVVHV�

DUH�GHILQHG�EHORZ�DV��³FROOHFWLYHO\��WKH�³&ODVVHV´���

1DWLRQZLGH� &ODVV�� $OO� SHUVRQV� LQ� WKH� 8QLWHG� 6WDWHV� ZKR�� GXULQJ� WKH�
PD[LPXP�SHULRG�RI�WLPH�SHUPLWWHG�E\�ODZ��SXUFKDVHG�'HIHQGDQW¶V�3URGXFWV�
IRU�WKHLU�SHUVRQDO�XVH��
�
�
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0XOWL�6WDWH�&RQVXPHU�3URWHFWLRQ�6XEFODVV��$OO�SHUVRQV�ZKR��GXULQJ�WKH�
PD[LPXP�SHULRG�RI�WLPH�SHUPLWWHG�E\�ODZ��SXUFKDVHG�'HIHQGDQW¶V�3URGXFWV�
LQ�$ODVND��$UL]RQD��$UNDQVDV��&DOLIRUQLD��&RORUDGR��&RQQHFWLFXW��'HODZDUH��
'LVWULFW� RI� &ROXPELD�� )ORULGD�� *HRUJLD�� +DZDLL�� ,GDKR�� ,OOLQRLV�� ,QGLDQD��
.DQVDV��.HQWXFN\��/RXLVLDQD��0DLQH��0DU\ODQG��0DVVDFKXVHWWV��0LFKLJDQ��
0LQQHVRWD�� 0LVVRXUL�� 1HEUDVND�� 1HYDGD�� 1HZ� +DPSVKLUH�� 1HZ� -HUVH\��
1HZ�0H[LFR��1HZ�<RUN��1RUWK�&DUROLQD��1RUWK�'DNRWD��2KLR��2NODKRPD��
2UHJRQ�� 3HQQV\OYDQLD�� 5KRGH� ,VODQG�� 6RXWK� &DUROLQD�� 6RXWK� 'DNRWD��
7HQQHVVHH��7H[DV��8WDK��9HUPRQW��9LUJLQLD��:DVKLQJWRQ��:HVW�9LUJLQLD��
:LVFRQVLQ��DQG�:\RPLQJ��
�
0XOWL�6WDWH�:DUUDQW\�6XEFODVV��$OO�SHUVRQV�ZKR��GXULQJ�WKH�PD[LPXP�
SHULRG�RI�WLPH�SHUPLWWHG�E\�ODZ��SXUFKDVHG�'HIHQGDQW¶V�3URGXFWV�LQ�$ODVND��
$UL]RQD��$UNDQVDV��&DOLIRUQLD��&RORUDGR��&RQQHFWLFXW��'HODZDUH��'LVWULFW�
RI�&ROXPELD��*HRUJLD��+DZDLL��,GDKR��,OOLQRLV��,QGLDQD��.DQVDV��.HQWXFN\��
0DLQH�� 0DVVDFKXVHWWV�� 0LQQHVRWD�� 0LVVLVVLSSL�� 0LVVRXUL�� 0RQWDQD��
1HEUDVND��1HYDGD��1HZ�+DPSVKLUH��1HZ�-HUVH\��1HZ�0H[LFR��1HZ�<RUN��
1RUWK� &DUROLQD�� 1RUWK� 'DNRWD�� 2KLR�� 2NODKRPD�� 2UHJRQ�� 3HQQV\OYDQLD��
5KRGH� ,VODQG�� 6RXWK� &DUROLQD�� 6RXWK� 'DNRWD�� 7HQQHVVHH�� 7H[DV�� 8WDK��
9HUPRQW��9LUJLQLD��:DVKLQJWRQ��:HVW�9LUJLQLD��DQG�:\RPLQJ��
�
&DOLIRUQLD�6XEFODVV��$OO�SHUVRQV�LQ�&DOLIRUQLD�ZKR��GXULQJ�WKH�PD[LPXP�
SHULRG�RI� WLPH�SHUPLWWHG�E\� WKH� ODZ��SXUFKDVHG�'HIHQGDQW¶V�3URGXFWV� IRU�
WKHLU�SHUVRQDO�XVH���

���� 7KH�&ODVVHV�GR�QRW�LQFOXGH�����'HIHQGDQW��LWV�RIILFHUV��DQG�RU�GLUHFWRUV������WKH�

-XGJH�DQG�RU�0DJLVWUDWH�WR�ZKRP�WKLV�FDVH�LV�DVVLJQHG������WKH�-XGJH�RU�0DJLVWUDWH¶V�VWDII�DQG�

IDPLO\��DQG�����3ODLQWLII¶V�FRXQVHO�DQG�'HIHQGDQW¶V�FRXQVHO���

���� 3ODLQWLII�UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKH�DERYH�FODVV�GHILQLWLRQV�DQG�DGG�DGGLWLRQDO�

FODVVHV�DQG�VXEFODVVHV�DV�DSSURSULDWH�EDVHG�RQ�LQYHVWLJDWLRQ��GLVFRYHU\��DQG�WKH�VSHFLILF�WKHRULHV�RI�

OLDELOLW\���

���� &RPPXQLW\�RI�,QWHUHVW���7KHUH�LV�D�ZHOO�GHILQHG�FRPPXQLW\�RI�LQWHUHVW�DPRQJ�

PHPEHUV�RI�WKH�&ODVVHV��DQG�WKH�GLVSRVLWLRQ�RI�WKH�FODLPV�RI�WKHVH�PHPEHUV�RI�WKH�&ODVVHV�LQ�D�

VLQJOH�DFWLRQ�ZLOO�SURYLGH�VXEVWDQWLDO�EHQHILWV�WR�DOO�SDUWLHV�DQG�WR�WKH�&RXUW��

���� 1XPHURVLW\���:KLOH�WKH�H[DFW�QXPEHU�RI�PHPEHUV�RI�WKH�&ODVVHV�LV�XQNQRZQ�WR�

3ODLQWLII�DW�WKLV�WLPH��DQG�FDQ�RQO\�EH�GHWHUPLQHG�E\�DSSURSULDWH�GLVFRYHU\��XSRQ�LQIRUPDWLRQ�DQG�

EHOLHI��PHPEHUV�RI�WKH�&ODVVHV�QXPEHU�LQ�WKH�PLOOLRQV���0HPEHUV�RI�WKH�&ODVVHV�PD\�EH�QRWLILHG�RI�
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WKH�SHQGHQF\�RI�WKLV�DFWLRQ�E\�PDLO�DQG�RU�SXEOLFDWLRQ�WKURXJK�WKH�GLVWULEXWLRQ�UHFRUGV�RI�

'HIHQGDQW�DQG�WKLUG�SDUW\�UHWDLOHUV�DQG�YHQGRUV��

���� ([LVWHQFH�DQG�3UHGRPLQDQFH�RI�&RPPRQ�4XHVWLRQV�RI�/DZ�DQG�)DFW���&RPPRQ�

TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�PHPEHUV�RI�WKH�&ODVVHV�DQG�SUHGRPLQDWH�RYHU�DQ\�

TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDOV�RI�WKH�&ODVVHV���7KHVH�FRPPRQ�OHJDO�DQG�IDFWXDO�TXHVWLRQV�

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��

�D��:KHWKHU�'HIHQGDQW¶V�3URGXFWV�ZHUH�³+\SRDOOHUJHQLF´��

�E��:KHWKHU�UHDVRQDEOH�FRQVXPHUV�ZRXOG�XQGHUVWDQG�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

DQG�ZDUUDQWLHV�FRQFHUQLQJ�LWV�LQJUHGLHQWV�WR�EH�XQWUXH�DQG�PLVOHDGLQJ��

�F��:KHWKHU�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�PDWHULDO��

�G��:KHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�RI�LWV�XQODZIXO�FRQGXFW�

DOOHJHG�LQ�WKLV�&RPSODLQW��

�H�� �:KHWKHU�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV�KDYH�VXIIHUHG�GDPDJHV�DV�D�

UHVXOW�RI�'HIHQGDQW¶V�DFWLRQV�DQG�WKH�DPRXQW�WKHUHRI��

�I�� :KHWKHU�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV�DUH�HQWLWOHG�WR�VWDWXWRU\�

GDPDJHV��

�J��:KHWKHU�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV�DUH�HQWLWOHG�WR�DWWRUQH\¶V�IHHV�

DQG�FRVWV��

���� :LWK�UHVSHFW�WR�WKH�&DOLIRUQLD�6XEFODVV��DGGLWLRQDO�TXHVWLRQV�RI�ODZ�DQG�IDFW�

FRPPRQ�WR�WKH�PHPEHUV�LQFOXGH�ZKHWKHU�'HIHQGDQW�YLRODWHG�&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�

5HPHGLHV�$FW���³&/5$´���&DO��&LY��&RGH����������HW�VHT���&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ�

�³)$/´���&DO��%XV��	�3URI��&RGH����������HW�VHT���DQG�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ�

�³8&/´���&DO��%XV��	�3URI��&RGH����������HW�VHT����

���� 7\SLFDOLW\���7KH�FODLPV�RI�WKH�QDPHG�3ODLQWLII�DUH�W\SLFDO�RI�WKH�FODLPV�RI�RWKHU�

PHPEHUV�RI�WKH�&ODVVHV�LQ�WKDW�WKH�QDPHG�3ODLQWLII�ZDV�H[SRVHG�WR�'HIHQGDQW¶V�IDOVH�DQG�

PLVOHDGLQJ�DGYHUWLVLQJ�DERXW�WKH�3URGXFWV¶�K\SRDOOHUJHQLF�LQJUHGLHQWV��SXUFKDVHG�WKH�GHFHSWLYH�
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3URGXFWV�LQ�UHOLDQFH�RQ�WKRVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV��DQG�VXIIHUHG�D�ORVV�DV�D�UHVXOW�RI�WKRVH�

SXUFKDVHV��

���� $GHTXDF\���3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�DQG�SURWHFW�WKH�LQWHUHVWV�RI�

WKH�&ODVVHV�DV�UHTXLUHG�E\�)HG��5��&LY��3�����D�������3ODLQWLII�LV�DQ�DGHTXDWH�UHSUHVHQWDWLYH�RI�WKH�

&ODVVHV�EHFDXVH�VKH�KDV�QR�LQWHUHVWV�DGYHUVH�WR�WKH�LQWHUHVWV�RI�WKH�PHPEHUV�RI�WKH�&ODVVHV���

3ODLQWLII�LV�FRPPLWWHG�WR�WKH�YLJRURXV�SURVHFXWLRQ�RI�WKLV�DFWLRQ��DQG��WR�WKDW�HQG��KDV�UHWDLQHG�

VNLOOHG�DQG�H[SHULHQFHG�FRXQVHO��

���� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�IDLU�DQG�

HIILFLHQW�DGMXGLFDWLRQ�RI�WKH�FODLPV�DVVHUWHG�LQ�WKLV�DFWLRQ�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�

���E�����EHFDXVH�WKH�H[SHQVH�DQG�EXUGHQ�RI�LQGLYLGXDO�OLWLJDWLRQ�PDNHV�LW�HFRQRPLFDOO\�XQIHDVLEOH�

IRU�PHPEHUV�RI�WKH�&ODVVHV�WR�VHHN�UHGUHVV�WKHLU�FODLPV�RWKHU�WKDQ�WKURXJK�WKH�SURFHGXUH�RI�D�FODVV�

DFWLRQ���,Q�DGGLWLRQ��HYHQ�LI�&ODVV�0HPEHUV�FRXOG�DIIRUG�LQGLYLGXDO�OLWLJDWLRQ��WKH�FRXUW�V\VWHP�

FRXOG�QRW���,W�ZRXOG�EH�XQGXO\�EXUGHQVRPH�WR�WKH�FRXUWV�LQ�ZKLFK�LQGLYLGXDO�OLWLJDWLRQ�RI�QXPHURXV�

FDVHV�ZRXOG�SURFHHG���,QGLYLGXDOL]HG�OLWLJDWLRQ�ZRXOG�DOVR�SUHVHQW�WKH�SRWHQWLDO�IRU�YDU\LQJ��

LQFRQVLVWHQW��RU�FRQWUDGLFWRU\�MXGJPHQWV��DQG�ZRXOG�PDJQLI\�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�

DQG�WR�WKH�FRXUW�V\VWHP��UHVXOWLQJ�LQ�PXOWLSOH�WULDOV�RI�WKH�VDPH�IDFWXDO�LVVXHV���%\�FRQWUDVW��WKH�

PDLQWHQDQFH�RI�WKLV�DFWLRQ�DV�D�FODVV�DFWLRQ��ZLWK�UHVSHFW�WR�VRPH�RU�DOO�RI�WKH�LVVXHV�SUHVHQWHG�

KHUHLQ��SUHVHQWHG�IHZHU�PDQDJHPHQW�GLIILFXOWLHV��FRQVHUYHV�WKH�UHVRXUFHV�RI�WKH�SDUWLHV�DQG�RI�WKH�

FRXUW�V\VWHP�DQG�SURWHFWV�WKH�ULJKWV�RI�HDFK�PHPEHU�RI�WKH�&ODVVHV���3ODLQWLII�DQWLFLSDWHV�QR�

GLIILFXOW\�LQ�WKH�PDQDJHPHQW�RI�WKLV�DFWLRQ�DV�D�FODVV�DFWLRQ���&ODVV�ZLGH�UHOLHI�LV�HVVHQWLDO�WR�

FRPSHO�FRPSOLDQFH�ZLWK�&DOLIRUQLD¶V�FRQVXPHU�SURWHFWLRQ�ODZV���,I�VHSDUDWH�DFWLRQV�ZHUH�EURXJKW�

E\�LQGLYLGXDO�PHPEHUV�RI�WKH�&ODVVHV��'HIHQGDQW�FRXOG�EH�VXEMHFW�WR�LQFRQVLVWHQW�REOLJDWLRQV��

�

�

�

�
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&$86(6�2)�$&7,21�

&2817�,�
9LRODWLRQ�RI�&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��³&/5$´���

&DO��&LY��&RGH���������HW�VHT��
�2Q�%HKDOI�RI�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�HDFK�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�IRUHJRLQJ�

SDUDJUDSKV�RI�WKLV�&RPSODLQW�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�RQ�EHKDOI�RI�KHUVHOI�DQG�WKH�&DOLIRUQLD�6XEFODVV�DJDLQVW�

'HIHQGDQW��

���� &LYLO�&RGH��������D�����SURKLELWV�³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�

VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�TXDQWLWLHV�ZKLFK�WKH\�GR�QRW�

KDYH�RU�WKDW�D�SHUVRQ�KDV�D�VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ��RU�FRQQHFWLRQ�ZKLFK�LW�GRHV�

QRW�KDYH�´�

���� &LYLO�&RGH��������D�����SURKLELWV�³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�

SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH��RU�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VW\OH�RU�PRGHO��LI�WKH\�DUH�RI�

DQRWKHU�´�

���� &LYLO�&RGH��������D�����SURKLELWV�³DGYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�

VHOO�WKHP�DV�DGYHUWLVHG�´�

���� 'HIHQGDQW�SURILWHG�IURP�WKH�VDOH�RI�WKH�IDOVHO\��GHFHSWLYHO\��DQG�XQODZIXOO\�

DGYHUWLVHG�3URGXFWV�WR�XQZDU\�FRQVXPHUV�E\�DGYHUWLVLQJ�WKDW�WKH�3URGXFWV�DUH�³K\SRDOOHUJHQLF´�

HYHQ�WKRXJK�WKH\�FRQWDLQ�ZHOO�GRFXPHQWHG�DOOHUJHQV��

���� 'HIHQGDQW¶V�ZURQJIXO�EXVLQHVV�SUDFWLFHV�FRQVWLWXWHG��DQG�VWLOO�FRQVWLWXWH��D�

FRQWLQXLQJ�FRXUVH�RI�FRQGXFW�LQ�YLRODWLRQ�RI�WKH�&/5$��

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�FXUUHQWO\�VHHN�DQ�LQMXQFWLRQ�DQG�

UHVHUYH�WKH�ULJKW�WR�DPHQG�WKH�FRPSODLQW�WR�VHHN�DFWXDO�DQG�SXQLWLYH�GDPDJHV�LI�'HIHQGDQW�IDLOV�WR�

UHFWLI\�LWV�XQODZIXO��XQIDLU��IDOVH��DQG�RU�GHFHSWLYH�SUDFWLFHV�DOOHJHG�KHUHLQ��

�

�
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&2817�,,�
9LRODWLRQ�RI�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´��

&DO��%XV��	�3URI��&RGH����������HW�VHT��
�2Q�EHKDOI�RI�WKH�3ODLQWLII�DQG�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�DQG�UH�DOOHJHV�KHUHLQ�WKH�DOOHJDWLRQV�

FRQWDLQHG�LQ�DOO�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

&DOLIRUQLD�6XEFODVV�DJDLQVW�'HIHQGDQW���

���� 'HIHQGDQW�YLRODWHG�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´���&DO��%XV��	�

3URI��&RGH����������������E\�HQJDJLQJ�LQ�XQIDLU��IUDXGXOHQW��DQG�XQODZIXO�EXVLQHVV�SUDFWLFHV��

���� 3ODLQWLII�KDV�VWDQGLQJ�WR�SXUVXH�WKLV�FODLP�EHFDXVH�VKH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW�DQG�

ORVW�PRQH\�RU�SURSHUW\�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO��XQIDLU��DQG�IUDXGXOHQW�FRQGXFW���

6SHFLILFDOO\��3ODLQWLII�SXUFKDVHG�WKH�3URGXFWV�IRU�KHU�RZQ�SHUVRQDO�XVH���,Q�VR�GRLQJ��3ODLQWLII�UHOLHG�

XSRQ�'HIHQGDQW¶V�IDOVH�UHSUHVHQWDWLRQV�WKDW�WKH�3URGXFWV�ZHUH�³K\SRDOOHUJHQLF´�ZKHQ��LQ�UHDOLW\��

WKH�3URGXFWV�FRQWDLQHG�ZHOO�GRFXPHQWHG�DOOHUJHQV���3ODLQWLII�VSHQW�PRQH\�RQ�WKH�WUDQVDFWLRQ�WKDW�

VKH�RWKHUZLVH�ZRXOG�QRW�KDYH�SDLG�KDG�VKH�NQRZQ�WKH�WUXWK�DERXW�'HIHQGDQW¶V�DGYHUWLVLQJ�FODLPV��

���� 7KH�8&/�SURKLELWV�XQIDLU�FRPSHWLWLRQ�LQ�WKH�IRUP�RI�³DQ\�XQODZIXO��XQIDLU��RU�

IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�DQG�XQIDLU��GHFHSWLYH��XQWUXH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�DQG�DQ\�

DFW�´��&DO��%XV��	�3URI��&RGH�����������$�EXVLQHVV�DFW�RU�SUDFWLFH�LV�³XQODZIXO´�LI�LW�YLRODWHV�DQ\�

HVWDEOLVKHG�VWDWH�RU�IHGHUDO�ODZ���$�SUDFWLFH�LV�XQIDLU�LI�LW�����RIIHQGV�SXEOLF�SROLF\������LV�LPPRUDO��

XQHWKLFDO��RSSUHVVLYH��RU�XQVFUXSXORXV��RU�����FDXVHV�VXEVWDQWLDO�LQMXU\�WR�FRQVXPHUV���7KH�8&/�

DOORZV�³D�SHUVRQ�ZKR�KDV�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�KDV�ORVW�PRQH\�RU�SURSHUW\´�WR�SURVHFXWH�D�

FLYLO�DFWLRQ�IRU�YLRODWLRQ�RI�WKH�8&/���&DO��%XV��	�3URI��&RGH�����������6XFK�D�SHUVRQ�PD\�EULQJ�

VXFK�DQ�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�RU�RWKHUV�VLPLODUO\�VLWXDWHG�ZKR�DUH�DIIHFWHG�E\�WKH�XQODZIXO�

DQG�RU�XQIDLU�EXVLQHVV�SUDFWLFH�RU�DFW��

���� 'HIHQGDQW¶V�DFWV��DV�GHVFULEHG�DERYH��FRQVWLWXWH�XQODZIXO��XQIDLU��DQG�IUDXGXOHQW�

EXVLQHVV�SUDFWLFHV�SXUVXDQW�WR�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�����������HW�VHT��
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���� 'HIHQGDQW�YLRODWHG�WKH�8&/¶V�SURVFULSWLRQ�DJDLQVW�HQJDJLQJ�LQ�8QODZIXO�%XVLQHVV�

3UDFWLFHV�WKURXJK�LWV�YLRODWLRQV�RI�WKH�)$/��DQG�&DO��%XV��	�3URI��&RGH����������HW�VHT���&/5$��

&DO��&LY��&RGH���������HW�VHT���

���� 'HIHQGDQW�KDV�DOVR�YLRODWHG�WKH�8&/¶V�SURVFULSWLRQ�DJDLQVW�HQJDJLQJ�LQ�8QIDLU�

%XVLQHVV�3UDFWLFHV���'HIHQGDQW¶V�DFWV��RPLVVLRQV��PLVUHSUHVHQWDWLRQV��SUDFWLFHV�DQG�QRQ�

GLVFORVXUHV�DV�DOOHJHG�KHUHLQ�DOVR�FRQVWLWXWH�³XQIDLU´�EXVLQHVV�DFWV�DQG�SUDFWLFHV�ZLWKLQ�WKH�PHDQLQJ�

RI�%XVLQHVV�	�3URIHVVLRQV�&RGH����������HW�VHT��LQ�WKDW�'HIHQGDQW¶V�FRQGXFW�LV�VXEVWDQWLDOO\�

LQMXULRXV�WR�FRQVXPHUV��RIIHQGV�SXEOLF�SROLF\��DQG�LV�LPPRUDO��XQHWKLFDO��RSSUHVVLYH��DQG�

XQVFUXSXORXV�DV�WKH�JUDYLW\�RI�WKH�FRQGXFW�RXWZHLJKV�DQ\�DOOHJHG�EHQHILWV�DWWULEXWDEOH�WR�VXFK�

FRQGXFW���7KHUH�LV�QR�XWLOLW\�WR�PLVUHSUHVHQWLQJ�WKH�DFWXDO�FRPSRVLWLRQ�RI�WKH�3URGXFWV�WR�WKH�

GHWULPHQW�RI�FRQVXPHUV��)XUWKHUPRUH��'HIHQGDQW¶V�IDOVH�DQG�PLVOHDGLQJ�UHSUHVHQWDWLRQV�DUH�

GHWULPHQWDO�WR�RWKHU�KDQG�ZLSHV�WKDW�HLWKHU�GR�QRW�PDNH�VLPLODU�FODLPV��RU�LI�WKH\�GR��WKH\�GR�QRW�

FRQWUDGLFW�WKHP�E\�DGGLQJ�ZHOO�GRFXPHQWHG�DOOHUJHQV��$V�VXFK��'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�

DQG�RPLVVLRQV�KXUW�ERWK�FRQVXPHUV�DQG�WKH�PDUNHW�DV�D�ZKROH��

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�VXIIHUHG�VXEVWDQWLDO�LQMXU\�E\�YLUWXH�

RI�EX\LQJ�WKH�3URGXFWV�WKDW�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�DEVHQW�'HIHQGDQW¶V�XQODZIXO��

IUDXGXOHQW��DQG�XQIDLU�PDUNHWLQJ��DGYHUWLVLQJ��SDFNDJLQJ��DQG�RPLVVLRQV�DERXW�WKH�LQFOXVLRQ�RI�

DOOHUJHQV�LQ�WKH�3URGXFWV��

���� 7KH�JUDYLW\�RI�WKH�FRQVHTXHQFHV�RI�'HIHQGDQW¶V�FRQGXFW�DV�GHVFULEHG�DERYH�

RXWZHLJK�DQ\�MXVWLILFDWLRQ��PRWLYH��RU�UHDVRQ�WKHUHIRU��SDUWLFXODUO\�FRQVLGHULQJ�WKH�DYDLODEOH�OHJDO�

DOWHUQDWLYHV�ZKLFK�H[LVW�LQ�WKH�PDUNHWSODFH���6XFK�FRQGXFW�LV�LPPRUDO��XQHWKLFDO��XQVFUXSXORXV��

RIIHQGV�HVWDEOLVKHG�SXEOLF�SROLF\��RU�LV�VXEVWDQWLDOO\�LQMXULRXV�WR�3ODLQWLII�DQG�WKH�&DOLIRUQLD�

6XEFODVV�0HPEHUV����

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�FRXOG�QRW�KDYH�UHDVRQDEO\�DYRLGHG�

WKHLU�LQMXU\�RU�NQRZQ�WKDW�WKH�3URGXFWV¶�SURPLQHQW�ODEHOLQJ�DQG�PDUNHWLQJ�ZHUH��LQDFFXUDWH�DQG�

FRQWUDGLFWHG�E\�'HIHQGDQW¶V�EDFN�ODEHO��ILQH�SULQW�LQJUHGLHQW�OLVW��)XUWKHUPRUH��FRQVXPHUV�ODFN�WKH�

VSHFLDOL]HG�NQRZOHGJH�WR�GHWHUPLQH�ZKHWKHU�WKH�LQJUHGLHQWV�OLVWHG�RQ�WKH�EDFN�SDQHO�DUH�DOOHUJHQV���

$V�VXFK��WKH\�FRXOG�QRW�KDYH�UHDVRQDEO\�DYRLGHG�WKH�LQMXU\�WKH\�VXIIHUHG���
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���� 3XUVXDQW�WR�&DOLIRUQLD�%XVLQHVV�DQG�3URIHVVLRQV�&RGH����������3ODLQWLII�DQG�WKH�

&DOLIRUQLD�6XEFODVV�0HPEHUV�VHHN�UHVWLWXWLRQ��DWWRUQH\V¶�IHHV��DQG�DOO�RWKHU�UHOLHI�WKDW�WKH�&RXUW�

GHHPV�SURSHU��

���� 3ODLQWLII�ODFNV�DQ�DGHTXDWH�UHPHG\�DW�ODZ�WR�DGGUHVV�WKH�XQIDLU�FRQGXFW�DW�LVVXH�KHUH��

/HJDO�UHPHGLHV�DYDLODEOH�WR�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�DUH�LQDGHTXDWH�EHFDXVH�

WKH\�DUH�QRW�HTXDOO\�SURPSW��FHUWDLQ��DQG�LQ�RWKHU�ZD\V�HIILFLHQW�DV�HTXLWDEOH�UHOLHI��'DPDJHV�DUH�

QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�WKH�VWDQGDUG�WKDW�JRYHUQV�UHVWLWXWLRQ�LV�GLIIHUHQW�WKDQ�WKH�

VWDQGDUG�WKDW�JRYHUQV�GDPDJHV��+HQFH��WKH�&RXUW�PD\�DZDUG�UHVWLWXWLRQ�HYHQ�LI�LW�GHWHUPLQHV�WKDW�

3ODLQWLII�IDLOV�WR�VXIILFLHQWO\�DGGXFH�HYLGHQFH�WR�VXSSRUW�DQ�DZDUG�RI�GDPDJHV��'DPDJHV�DQG�

UHVWLWXWLRQ�DUH�QRW�WKH�VDPH�DPRXQW��8QOLNH�GDPDJHV��UHVWLWXWLRQ�LV�QRW�OLPLWHG�WR�WKH�DPRXQW�RI�

PRQH\�'HIHQGDQW�ZURQJIXOO\�DFTXLUHG�SOXV�WKH�OHJDO�UDWH�RI�LQWHUHVW��(TXLWDEOH�UHOLHI��LQFOXGLQJ�

UHVWLWXWLRQ��HQWLWOHV�3ODLQWLII�WR�UHFRYHU�DOO�SURILWV�IURP�WKH�ZURQJGRLQJ��HYHQ�ZKHUH�WKH�RULJLQDO�

IXQGV�WDNHQ�KDYH�JURZQ�IDU�JUHDWHU�WKDQ�WKH�OHJDO�UDWH�RI�LQWHUHVW�ZRXOG�UHFRJQL]H��/HJDO�FODLPV�IRU�

GDPDJHV�DUH�QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�FODLPV�XQGHU�WKH�8&/�HQWDLO�IHZHU�HOHPHQWV��

,Q�VKRUW��VLJQLILFDQW�GLIIHUHQFHV�LQ�SURRI�DQG�FHUWDLQW\�HVWDEOLVK�WKDW�DQ\�SRWHQWLDO�OHJDO�FODLP�

FDQQRW�VHUYH�DV�DQ�DGHTXDWH�UHPHG\�DW�ODZ��

���� (TXLWDEOH�UHOLHI�LV�DOVR�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�DW�

ODZ�LI��IRU�LQVWDQFH��GDPDJHV�UHVXOWLQJ�IURP�KHU�SXUFKDVH�RI�WKH�3URGXFWV�DUH�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLII�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�VKH�LV�

HQWLWOHG��

&2817�,,,�
9LRODWLRQ�RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ�

&DO��%XV��	�3URI��&RGH���������
�2Q�%HKDOI�RI�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�WKH�IRUHJRLQJ�DOOHJDWLRQV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�RQ�EHKDOI�RI�KHUVHOI�DQG�WKH�&DOLIRUQLD�6XEFODVV�DJDLQVW�

'HIHQGDQW��
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���� 'HIHQGDQW¶V�DFWV�DQG�SUDFWLFHV��DV�GHVFULEHG�KHUHLQ��KDYH�GHFHLYHG�DQG�RU�DUH�OLNHO\�

WR�FRQWLQXH�WR�GHFHLYH�PHPEHUV�RI�WKH�&DOLIRUQLD�6XEFODVV�DQG�WKH�SXEOLF���$V�GHVFULEHG�WKURXJKRXW�

WKLV�&RPSODLQW��'HIHQGDQW�PLVUHSUHVHQWV�WKDW�WKH�3URGXFWV�DUH�³K\SRDOOHUJHQLF´�ZKHQ�WKH\�FRQWDLQ�

ZHOO�GRFXPHQWHG�DOOHUJHQV���

���� %\�'HIHQGDQW¶V�DFWLRQV��LW�KDV�GLVVHPLQDWHG�XQLIRUP�DGYHUWLVLQJ�UHJDUGLQJ�WKH�

3URGXFWV�DFURVV�&DOLIRUQLD�DQG�WKH�8�6���7KH�DGYHUWLVLQJ�ZDV��E\�LWV�YHU\�QDWXUH��XQIDLU��GHFHSWLYH��

XQWUXH��DQG�PLVOHDGLQJ�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��%XV��	�3URI��&RGH����������HW�VHT���6XFK�

DGYHUWLVHPHQWV�ZHUH�LQWHQGHG�WR��DQG�OLNHO\�GLG��GHFHLYH�WKH�FRQVXPLQJ�SXEOLF��

���� 7KH�DERYH�GHVFULEHG�IDOVH��PLVOHDGLQJ��DQG�GHFHSWLYH�DGYHUWLVLQJ�'HIHQGDQW�

GLVVHPLQDWHG�FRQWLQXHV�WR�KDYH�D�OLNHOLKRRG�WR�GHFHLYH�LQ�WKDW�'HIHQGDQW�DIILUPDWLYHO\�UHSUHVHQWHG�

WKDW�WKH�3URGXFWV�DUH�³K\SRDOOHUJHQLF�´��

���� ,Q�PDNLQJ�DQG�GLVVHPLQDWLQJ�WKHVH�VWDWHPHQWV��'HIHQGDQW�NQHZ��RU�VKRXOG�KDYH�

NQRZQ��WKDW�LWV�DGYHUWLVLQJ�ZDV�XQWUXH�DQG�PLVOHDGLQJ�LQ�YLRODWLRQ�RI�&DOLIRUQLD�ODZ���3ODLQWLII�DQG�

WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�EDVHG�WKHLU�SXUFKDVLQJ�GHFLVLRQV�RQ�'HIHQGDQW¶V�PDWHULDOO\�IDOVH�

DQG�PLVOHDGLQJ�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�DERXW�WKH�FRPSRVLWLRQ�RI�LWV�3URGXFWV���3ODLQWLII�DQG�

WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�ZHUH�LQMXUHG�LQ�IDFW�DQG�ORVW�PRQH\�DQG�SURSHUW\�DV�D�UHVXOW��LQ�DQ�

DPRXQW�WR�EH�SURYHQ�DW�WULDO��

���� 7KH�PLVUHSUHVHQWDWLRQV�E\�'HIHQGDQW�RI�WKH�PDWHULDO�IDFWV�GHVFULEHG�DQG�GHWDLOHG�

DERYH�KHUHLQ�FRQVWLWXWH�IDOVH�DQG�PLVOHDGLQJ�DGYHUWLVLQJ�DQG��WKHUHIRUH��FRQVWLWXWH�D�YLRODWLRQ�RI�

&DO��%XV��	�3URI��&RGH����������HW�VHT��

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�VHHN�UHVWLWXWLRQ��DWWRUQH\V¶�IHHV��DQG�

DOO�RWKHU�UHOLHI�WKDW�WKH�&RXUW�GHHPV�SURSHU��

���� 3ODLQWLII�ODFNV�DQ�DGHTXDWH�UHPHG\�DW�ODZ�WR�DGGUHVV�WKH�XQIDLU�FRQGXFW�DW�LVVXH�KHUH��

/HJDO�UHPHGLHV�DYDLODEOH�WR�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�DUH�LQDGHTXDWH�EHFDXVH�

WKH\�DUH�QRW�HTXDOO\�SURPSW�DQG�FHUWDLQ��DQG�LQ�RWKHU�ZD\V�DV�HIILFLHQW�DV�HTXLWDEOH�UHOLHI��'DPDJHV�

DUH�QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�WKH�VWDQGDUG�WKDW�JRYHUQV�UHVWLWXWLRQ�LV�GLIIHUHQW�WKDQ�

WKH�VWDQGDUG�WKDW�JRYHUQV�GDPDJHV��+HQFH��WKH�&RXUW�PD\�DZDUG�UHVWLWXWLRQ�HYHQ�LI�LW�GHWHUPLQHV�

WKDW�3ODLQWLII�IDLOV�WR�VXIILFLHQWO\�DGGXFH�HYLGHQFH�WR�VXSSRUW�DQ�DZDUG�RI�GDPDJHV��'DPDJHV�DQG�
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UHVWLWXWLRQ�DUH�QRW�WKH�VDPH�DPRXQW��8QOLNH�GDPDJHV��UHVWLWXWLRQ�LV�QRW�OLPLWHG�WR�WKH�DPRXQW�RI�

PRQH\�'HIHQGDQW�ZURQJIXOO\�DFTXLUHG�SOXV�WKH�OHJDO�UDWH�RI�LQWHUHVW��(TXLWDEOH�UHOLHI��LQFOXGLQJ�

UHVWLWXWLRQ��HQWLWOHV�3ODLQWLII�WR�UHFRYHU�DOO�SURILWV�IURP�WKH�ZURQJGRLQJ��HYHQ�ZKHUH�WKH�RULJLQDO�

IXQGV�WDNHQ�KDYH�JURZQ�IDU�JUHDWHU�WKDQ�WKH�OHJDO�UDWH�RI�LQWHUHVW�ZRXOG�UHFRJQL]H��/HJDO�FODLPV�IRU�

GDPDJHV�DUH�QRW�HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�FODLPV�XQGHU�WKH�)$/�HQWDLO�IHZHU�HOHPHQWV��

,Q�VKRUW��VLJQLILFDQW�GLIIHUHQFHV�LQ�SURRI�DQG�FHUWDLQW\�HVWDEOLVK�WKDW�DQ\�SRWHQWLDO�OHJDO�FODLP�

FDQQRW�VHUYH�DV�DQ�DGHTXDWH�UHPHG\�DW�ODZ��

���� (TXLWDEOH�UHOLHI�LV�DOVR�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�DW�

ODZ�LI��IRU�LQVWDQFH��GDPDJHV�UHVXOWLQJ�IURP�KHU�SXUFKDVH�RI�WKH�3URGXFWV�DUH�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLII�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�VKH�LV�

HQWLWOHG�
&2817�,9�

%UHDFK�RI�&RQVXPHU�3URWHFWLRQ�6WDWXWHV���
�2Q�%HKDOI�RI�3ODLQWLII�DQG�WKH�0XOWL�6WDWH�&RQVXPHU�3URWHFWLRQ�6XEFODVV��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VWDWHG�KHUHLQ���

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�0XOWL�6WDWH�&RQVXPHU�

3URWHFWLRQ�6XEFODVV�DJDLQVW�'HIHQGDQW��

�
���:KLOH�GLVFRYHU\�PD\�DOWHU�WKH�IROORZLQJ��3ODLQWLII�DVVHUWV�WKDW�WKH�VWDWHV�ZLWK�VLPLODU�FRQVXPHU�
IUDXG�ODZV�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�LQFOXGH�EXW�DUH�QRW�OLPLWHG�WR��$ODVND�6WDW���������������HW�
VHT���$UL]��5HY��6WDW��������������HW�VHT���$UN��&RGH�������������HW�VHT���&DO��%XV��	�3URI��&RGH���
�������HW�VHT���&DO��&LY��&RGH��������HW�VHT���&ROR��5HY��6WDW��$QQ�������������HW�VHT���&ROR��5HY��
6WDW��$QQ�������������HW�VHT���&RQQ��*HQ�6WDW��$QQ�������������HW�VHT�����'HO��&RGH���������HW�VHT���
'�&��&RGH������������HW�VHT���)OD��6WDW��$QQ������������HW�VHT���*D��&RGH�$QQ��������������HW�VHT���
+DZ��5HY��6WDW�����������HW�VHT���,GDKR�&RGH��$QQ������������HW�VHT�������,/&6��������HW�VHT���,QG��
&RGH���������������HW�VHT���.DQ��6WDW��$QQ������������HW�VHT���.\��5HY��6WDW��$QQ�������������HW�
VHT���/6$�5�6�����������HW�VHT���0H��5HY��6WDW��$QQ��7LW������������HW�VHT���0G��&RGH�$QQ��&RP��
/DZ������������HW�VHT���0DVV��*HQ�/DZV�$QQ��&K����$��HW�VHT����0LFK��&RPS��/DZV�$QQ����
���������HW�VHT���0LQQ��6WDW�������)��HW�VHT���0R��5HY��6WDW���������HW�VHT���1HE��5HY��6W��������
������HW�VHT���1HY��5HY��6WDW������������HW�VHT���1�+��5HY��6WDW��������$����HW�VHT���1�-��6WDW��$QQ����
������HW�VHT���1�0��6WDW��$QQ�������������HW�VHT���1�<��*HQ��%XV��/DZ��������HW�VHT���1�&��*HQ�6WDW��
����������HW�VHT���1�'��&HQW��&RGH����������HW�VHT���2KLR�5HY��&RGH�$QQ�������������HW�VHT���2NOD��
6WDW��WLW������������HW�VHT���2U��5HY��6WDW�������������HW�VHT������3�6�����������HW�VHT���5�,��*HQ��/DZV�
��������������%���HW�VHT���6�&��&RGH�$QQ���������������HW�VHT���6�'��&RGLILHG�/DZV������������HW�
VHT���7HQQ��&RGH�$QQ���������������HW�VHT���7H[��&RGH�$QQ���%XV��	�&RQ�����������HW�VHT���8WDK�
&RGH��$QQ���������������HW�VHT�����9�6�$����������HW�VHT���9D��&RGH�$QQ��������������HW�VHT���
:DVK��5HY��&RGH��������������HW�VHT���:��9D��&RGH�����$��HW�VHT���:LV��6WDW������������HW�VHT���DQG�
:\R��6WDW��$QQ���������������HW�VHT��
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���� 'HIHQGDQW¶V�DFWV�DQG�SUDFWLFHV��DV�GHVFULEHG�KHUHLQ��KDYH�GHFHLYHG�DQG�RU�DUH�OLNHO\�

WR�FRQWLQXH�WR�GHFHLYH�PHPEHUV�RI�WKH�0XOWL�6WDWH�&RQVXPHU�3URWHFWLRQ�6XEFODVV�DQG�WKH�SXEOLF���

$V�GHVFULEHG�WKURXJKRXW�WKLV�&RPSODLQW��'HIHQGDQW�PLVUHSUHVHQWV�WKDW�WKH�3URGXFWV�DUH�

³K\SRDOOHUJHQLF´�ZKHQ�WKH\�FRQWDLQ�ZHOO�GRFXPHQWHG�DOOHUJHQV���

���� 7KH�IRUHJRLQJ�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�ZHUH�GLUHFWHG�DW�FRQVXPHUV��

���� 7KH�IRUHJRLQJ�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�DUH�PLVOHDGLQJ�LQ�D�PDWHULDO�ZD\�EHFDXVH�

WKH\�IXQGDPHQWDOO\�PLVUHSUHVHQW�WKH�QDWXUH�DQG�YDOXH�RI�WKH�3URGXFWV��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�GHFHSWLYH�SUDFWLFHV��3ODLQWLII�DQG�WKH�0XOWL�6WDWH�

&RQVXPHU�3URWHFWLRQ�6XEFODVV�VXIIHUHG�DQ�HFRQRPLF�LQMXU\�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�

�RU�SDLG�D�SUHPLXP�IRU��WKH�3URGXFWV�KDG�WKH\�NQRZQ�WKDW�WKH�3URGXFWV�ZHUH�QRW��LQ�IDFW��

K\SRDOOHUJHQLF��

���� 3ODLQWLII�DQG�WKH�0XOWL�6WDWH�&RQVXPHU�3URWHFWLRQ�6XEFODVV�VHHN�WR�UHFRYHU�WKHLU�

DFWXDO�GDPDJHV��VWDWXWRU\�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV��

�

�

�

�

�

�

�

�

�

�

Case 5:26-cv-00582     Document 1     Filed 01/20/26     Page 20 of 26



�

&/$66�$&7,21�&203/$,17�±�-85<�75,$/�'(0$1'('� � ���
�

��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

&2817�9�
%UHDFK�RI�([SUHVV�:DUUDQW\���

�2Q�%HKDOI�RI�3ODLQWLII�DQG�WKH�0XOWL�6WDWH�:DUUDQW\�&ODVV��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VWDWHG�KHUHLQ���

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�0XOWL�6WDWH�:DUUDQW\�

&ODVV�DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII�DQG�WKH�0XOWL�6WDWH�:DUUDQW\�&ODVV�0HPEHUV�IRUPHG�D�FRQWUDFW�ZLWK�

'HIHQGDQW�DW�WKH�WLPH�3ODLQWLII�DQG�WKH�0XOWL�6WDWH�:DUUDQW\�&ODVV�0HPEHUV�SXUFKDVHG�WKH�

3URGXFWV��

���� 7KH�WHUPV�RI�WKH�FRQWUDFW�LQFOXGH�WKH�SURPLVHV�DQG�DIILUPDWLRQV�RI�IDFW�PDGH�E\�

'HIHQGDQW�RQ�WKH�3URGXFWV¶�SDFNDJLQJ�WKDW�WKH\�DUH�³K\SRDOOHUJHQLF�´��

���� 7KLV�ODEHOLQJ�DQG�DGYHUWLVLQJ�FRQVWLWXWH�H[SUHVV�ZDUUDQWLHV�DQG�EHFDPH�SDUW�RI�WKH�

EDVLV�RI�WKH�EDUJDLQ�DQG�SDUW�RI�WKH�VWDQGDUGL]HG�FRQWUDFW�EHWZHHQ�3ODLQWLII�DQG�WKH�0XOWL�6WDWH�

:DUUDQW\�&ODVV�DQG�'HIHQGDQW���

���� $V�VHW�IRUWK�DERYH��'HIHQGDQW�SXUSRUWV�WKURXJK�LWV�ODEHOLQJ��PDUNHWLQJ��DQG�

SDFNDJLQJ��WR�FUHDWH�DQ�H[SUHVV�ZDUUDQW\�WKDW�WKH�3URGXFWV�DUH�³K\SRDOOHUJHQLF�´��+RZHYHU��

'HIHQGDQW�EUHDFKHG�LWV�H[SUHVV�ZDUUDQWLHV�UHJDUGLQJ�WKH�3URGXFWV�E\�LQFOXGLQJ�ZHOO�NQRZQ�

DOOHUJHQV��WKHUHE\�UHQGHULQJ�WKH�SURPLQHQW�³K\SRDOOHUJHQLF´�UHSUHVHQWDWLRQV�IDOVH���6LPSO\��WKH�

3URGXFWV�GR�QRW�FRQIRUP�WR�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�����

���� 3ODLQWLII�DQG�WKH�0XOWL�6WDWH�:DUUDQW\�&ODVV�SHUIRUPHG�DOO�FRQGLWLRQV�SUHFHGHQW�WR�

'HIHQGDQW¶V�OLDELOLW\�XQGHU�WKLV�FRQWUDFW�ZKHQ�WKH\�SXUFKDVHG�WKH�3URGXFWV��
�

��:KLOH�GLVFRYHU\�PD\�DOWHU�WKH�IROORZLQJ��3ODLQWLII�DVVHUWV�WKDW�WKH�VWDWHV�ZLWK�VLPLODU�H[SUHVV�
ZDUUDQW\�ODZV�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��$ODVND�6WDW���������������
$�5�6�������������$UN��&RGH������������&DO��&RP��&RGH���������&ROR��5HY��6WDW�������������&RQQ��
*HQ��6WDW������D����������'HO��&�����������'�&��&RGH�������������*D��&RGH�������������+56���
������������,GDKR�&RGH�����������������,/&6����������,QG��&RGH���������������.�6�$���������
�����.56�����������������0�5�6�����������0DVV��*HQ��/DZV�$QQ��FK���������������0LQQ��6WDW����
�����������0LVV��&RGH�$QQ��������������5�6��0R���������������0RQW��&RGH�$QQR��������������
1HE��5HY��6WDW������������1HY��5HY��6WDW��$QQ��������������56$�����$��������1�-��6WDW��$QQ����
��$��������1�0��6WDW��$QQ��������������1�<��8�&�&��/DZ����������1�&��*HQ��6WDW��������������
1�'��&HQW��&RGH�������������25&�$QQ���������������$�2NO��6W�����������2U��5HY��6WDW�������
���������3D��&�6����������5�,��*HQ��/DZV����$��������6�&��&RGH�$QQ��������������6�'��&RGLILHG�
/DZV������$��������7HQQ��&RGH�$QQ��������������7H[��%XV��	�&RP��&RGH����������8WDK�&RGH�
$QQ������$���������$�9�6�$�����������9D��&RGH�$QQ����������������:DVK��5HY��&RGH�$QQ����
��$��������:��9D��&RGH��������������DQG�:\R��6WDW���������������
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���� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�0XOWL�6WDWH�:DUUDQW\�&ODVV�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�3URGXFWV�KDG�WKH\�NQRZQ�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV���

���� $V�D�UHVXOW��'HIHQGDQW�YLRODWHG�WKH�H[SUHVV�ZDUUDQWLHV�RI�WKH�0XOWL�6WDWH�:DUUDQW\�

&ODVV����3ODLQWLII�DQG�HDFK�PHPEHU�RI�WKH�1DWLRQZLGH�&ODVV�VXIIHUHG�ILQDQFLDO�GDPDJH�DQG�LQMXU\�DV�

D�UHVXOW�DQG�DUH�HQWLWOHG�WR�DOO�GDPDJHV��LQ�DGGLWLRQ�WR�FRVWV��LQWHUHVW��DQG�IHHV��LQFOXGLQJ�DWWRUQH\V¶�

IHHV��DV�DOORZHG�E\�ODZ��
&2817�9,�

8QMXVW�(QULFKPHQW�
�2Q�%HKDOI�RI�3ODLQWLII�DQG�WKH�1DWLRQZLGH�&ODVV��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VWDWHG�KHUHLQ���

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�1DWLRQZLGH�&ODVV�

DJDLQVW�'HIHQGDQW�XQGHU�&DOLIRUQLD�ODZ��RU��LQ�WKH�DOWHUQDWLYH��RQ�EHKDOI�RI�WKH�UHVSHFWLYH�VWDWH�ODZV�

RI�WKH�1DWLRQZLGH�&ODVV��ZKLFK�DUH�VXEVWDQWLDOO\�VLPLODU�WR�WKH�ODZ�RI�XQMXVW�HQULFKPHQW��&DOLIRUQLD�

ODZ�UHTXLUHV������UHFHLSW�RI�D�EHQHILW������XQMXVW�RU�ZURQJIXO�UHWHQWLRQ�RI�WKH�EHQHILW��DQG�����DW�WKH�

H[SHQVH�RI�DQRWKHU��

���� 7R�WKH�H[WHQW�UHTXLUHG��3ODLQWLII�DVVHUWV�WKLV�FDXVH�RI�DFWLRQ�LQ�WKH�DOWHUQDWLYH�WR�OHJDO�

FODLPV��DV�SHUPLWWHG�E\�5XOH�����

���� 3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�FRQIHUUHG�D�EHQHILW�RQ�'HIHQGDQW�LQ�WKH�IRUP�RI�WKH�

JURVV�UHYHQXHV�'HIHQGDQW�GHULYHG�IURP�WKH�PRQH\�WKH\�SDLG�WR�'HIHQGDQW���

���� 'HIHQGDQW�NQHZ�RI�WKH�EHQHILW�FRQIHUUHG�RQ�LW�E\�3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV��

���� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�

3ODLQWLII¶V�DQG�WKH�&ODVV�0HPEHUV¶�SXUFKDVHV�RI�WKH�3URGXFWV��ZKLFK�UHWHQWLRQ�RI�VXFK�UHYHQXHV�

�
���$ODVND�6WDW���������������$�5�6�������������$UN��&RGH������������&DO��&RP��&RGH���������&ROR��
5HY��6WDW�������������&RQQ��*HQ��6WDW������D����������'HO��&�����������'�&��&RGH�������������*D��
&RGH�������������+56���������������,GDKR�&RGH�����������������,/&6����������,QG��&RGH��������
�������.�6�$��������������.56�����������������0�5�6�����������0DVV��*HQ��/DZV�$QQ��FK��������
�������0LQQ��6WDW���������������0LVV��&RGH�$QQ��������������5�6��0R���������������0RQW��&RGH�
$QQR��������������1HE��5HY��6WDW������������1HY��5HY��6WDW��$QQ��������������56$�����$��������
1�-��6WDW��$QQ������$��������1�0��6WDW��$QQ��������������1�<��8�&�&��/DZ����������1�&��*HQ��
6WDW��������������1�'��&HQW��&RGH�������������25&�$QQ���������������$�2NO��6W�����������2U��
5HY��6WDW����������������3D��&�6����������5�,��*HQ��/DZV����$��������6�&��&RGH�$QQ��������������
6�'��&RGLILHG�/DZV������$��������7HQQ��&RGH�$QQ��������������7H[��%XV��	�&RP��&RGH����������
8WDK�&RGH�$QQ������$���������$�9�6�$�����������9D��&RGH�$QQ����������������:DVK��5HY��&RGH�
$QQ������$��������:��9D��&RGH��������������DQG�:\R��6WDW���������������
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XQGHU�WKHVH�FLUFXPVWDQFHV�LV�XQMXVW�DQG�LQHTXLWDEOH�EHFDXVH�'HIHQGDQW�RPLWWHG�WKDW�WKH�3URGXFWV�

ZHUH�QRW�K\SRDOOHUJHQLF��7KLV�FDXVHG�LQMXULHV�WR�3ODLQWLII�DQG�&ODVV�0HPEHUV�EHFDXVH�WKH\�ZRXOG�

QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP�LI�WKH�WUXH�IDFWV�FRQFHUQLQJ�WKH�

3URGXFWV�KDG�EHHQ�NQRZQ���

���� �'HIHQGDQW�DFFHSWHG�DQG�UHWDLQHG�WKH�EHQHILW�LQ�WKH�DPRXQW�RI�WKH�JURVV�UHYHQXHV�

GHULYHG�IURP�VDOHV�RI�WKH�3URGXFWV�WR�3ODLQWLII�DQG�&ODVV�0HPEHUV���

���� �'HIHQGDQW�KDV�WKHUHE\�SURILWHG�E\�UHWDLQLQJ�WKH�EHQHILW�XQGHU�FLUFXPVWDQFHV�ZKLFK�

ZRXOG�PDNH�LW�XQMXVW�IRU�'HIHQGDQW�WR�UHWDLQ�WKH�EHQHILW���

���� 3ODLQWLII�DQG�&ODVV�0HPEHUV�DUH��WKHUHIRUH��HQWLWOHG�WR�UHVWLWXWLRQ�LQ�WKH�IRUP�RI�WKH�

UHYHQXHV�GHULYHG�IURP�'HIHQGDQW¶V�VDOH�RI�WKH�3URGXFWV���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�DFWLRQV��3ODLQWLII�DQG�WKH�&ODVV�

0HPEHUV�KDYH�VXIIHUHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO���

���� 3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW�DQG�KDYH�ORVW�PRQH\�

DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQMXVW�FRQGXFW���

���� 3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�ODFN�DQ�DGHTXDWH�UHPHG\�DW�ODZ�ZLWK�UHVSHFW�WR�WKLV�

FODLP�DQG�DUH�HQWLWOHG�WR�QRQ�UHVWLWXWLRQDU\�GLVJRUJHPHQW�RI�WKH�ILQDQFLDO�SURILWV�WKDW�'HIHQGDQW�

REWDLQHG�DV�D�UHVXOW�RI�LWV�XQMXVW�FRQGXFW���

���� /HJDO�UHPHGLHV�DYDLODEOH�WR�3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�DUH�LQDGHTXDWH�EHFDXVH�

WKH\�DUH�QRW�HTXDOO\�SURPSW��FHUWDLQ��RU�HIILFLHQW�DV�HTXLWDEOH�UHOLHI��'DPDJHV�DUH�QRW�HTXDOO\�

FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�WKH�VWDQGDUG�WKDW�JRYHUQV�UHVWLWXWLRQ�LV�GLIIHUHQW�WKDQ�WKH�VWDQGDUG�WKDW�

JRYHUQV�GDPDJHV��+HQFH��WKH�&RXUW�PD\�DZDUG�UHVWLWXWLRQ�HYHQ�LI�LW�GHWHUPLQHV�3ODLQWLII�IDLOV�WR�

VXIILFLHQWO\�DGGXFH�HYLGHQFH�WR�VXSSRUW�DQ�DZDUG�RI�GDPDJHV��'DPDJHV�DQG�UHVWLWXWLRQ�DUH�QRW�WKH�

VDPH�DPRXQW��8QOLNH�GDPDJHV��UHVWLWXWLRQ�LV�QRW�OLPLWHG�WR�WKH�DPRXQW�RI�PRQH\�D�GHIHQGDQW�

ZURQJIXOO\�DFTXLUHG�SOXV�WKH�OHJDO�UDWH�RI�LQWHUHVW��(TXLWDEOH�UHOLHI��LQFOXGLQJ�UHVWLWXWLRQ��HQWLWOHV�D�

SODLQWLII�WR�UHFRYHU�DOO�SURILWV�IURP�WKH�ZURQJGRLQJ��HYHQ�ZKHUH�WKH�RULJLQDO�IXQGV�WDNHQ�KDYH�

JURZQ�IDU�JUHDWHU�WKDQ�WKH�OHJDO�UDWH�RI�LQWHUHVW�ZRXOG�UHFRJQL]H��/HJDO�FODLPV�IRU�GDPDJHV�DUH�QRW�

HTXDOO\�FHUWDLQ�DV�UHVWLWXWLRQ�EHFDXVH�VXFK�FODLPV�UHTXLUH�GLIIHUHQW�HOHPHQWV��,Q�VKRUW��VLJQLILFDQW�
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GLIIHUHQFHV�LQ�SURRI�DQG�FHUWDLQW\�HVWDEOLVK�WKDW�DQ\�SRWHQWLDO�OHJDO�FODLP�FDQQRW�VHUYH�DV�DQ�

DGHTXDWH�UHPHG\�DW�ODZ��

���� (TXLWDEOH�UHOLHI�LV�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�DW�ODZ�

LI��IRU�LQVWDQFH��GDPDJHV�UHVXOWLQJ�IURP�WKHLU�SXUFKDVH�RI�WKH�3URGXFWV�DUH�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLII�DQG�WKH�&ODVV�0HPEHUV�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�

SXUFKDVLQJ�SRZHU�WR�ZKLFK�WKH\�DUH�HQWLWOHG��

35$<(5�)25�5(/,()�

� :+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��VHHNV�

MXGJPHQW�DJDLQVW�'HIHQGDQW�DV�IROORZV��

D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVVHV�XQGHU�)HG��5��&LY��3�����DQG�QDPLQJ�
3ODLQWLII�DV�UHSUHVHQWDWLYH�RI�WKH�&ODVVHV��DQG�3ODLQWLII¶V�&RXQVHO�DV�&ODVV�
&RXQVHO��

E�� )RU�DQ�RUGHU�GHFODULQJ�WKDW�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�HDFK�RI�WKH�VWDWXWHV�
UHIHUHQFHG�KHUHLQ��

F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLII�DQG�WKH�&ODVVHV�RQ�DOO�FRXQWV�
DVVHUWHG�KHUHLQ��

G�� )RU�FRPSHQVDWRU\��VWDWXWRU\��DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV�WR�EH�
GHWHUPLQHG�E\�WKH�&RXUW�DQG�RU�MXU\��

H�� )RU�SUHMXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��
I�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�HTXLWDEOH�PRQHWDU\�UHOLHI��
J�� )RU�LQMXQFWLYH�UHOLHI�DV�SOHDGHG�RU�DV�WKH�&RXUW�PD\�GHHP�SURSHU��
K�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII¶V�DQG�WKH�&ODVVHV¶�UHDVRQDEOH�DWWRUQH\V¶�IHHV�

DQG�H[SHQVHV�DQG�FRVWV�RI�VXLW���
�

-85<�75,$/�'(0$1'('�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RQ�DOO�FODLPV�VR�WULDEOH��
�
�
'DWHG��-DQXDU\���������� � � 5HVSHFWIXOO\�VXEPLWWHG��
�

*8&296&+,�/$:�),50��3//&��
�
%\��������V��$GULDQ�*XFRYVFKL�� � � ��� �
$GULDQ�*XFRYVFKL��6WDWH�%DU�1R�����������
1DWKDQLHO�+DLP�6DUL��6WDWH�%DU�1R����������
����%URDGZD\��)O������
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1HZ�<RUN��1<��������
7HOHSKRQH������������������
)DFVLPLOH������������������
(�0DLO��DGULDQ#JXFRYVFKLODZ�FRP�
� ���QVDUL#JXFRYVFKLODZ�FRP�
�

$WWRUQH\V�IRU�3ODLQWLII
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