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L NATURE OF ACTION
1 Defendant advertises fictitious regular prices (and corresponding phantom discounts) on

products sold through 1ts website at https /www lovelyskin com/ (the “Website”) This practice allows
Defendant to fabricate a fake “reference price,” and present the actual price as “discounted,” when 1t 1s

not The result 1s a sham price dispanity that 1s per se 1llegal under California law

II. PARTIES
2 Plamtiff 1s a citizen of Califorma who purch’ased a product 1dentified below from
Defendant’s Website
3 Defendant 1s a Nebraska corporation. Plamtiff 1s informed and beheves and thereon

alleges that Defendant’s principal place of business 1s 1n the state of Nebraska based on the Terms of
Service on the Website 1dentifying the Website’s mailing ‘address as 14651 South 210th Street,
Gretna, NE 68028 Defendant 1s an online retailer that sells skincare and beauty products nationwide and
m Califormia’ Defendant has su‘pstantlal contacts with and recerves substantial benefits and income from

and through the state of Califormia

118 JURISDICTION AND VENUE
4 As a court of general Jlinsdxctlon, this Court has junisdiction over all claims presented to
1t
5 Defendant 1s subject to jurisdiction under California’s “long-arm” statute because the

exercise of junisdiction over Defendant 1s not “inconsistent with the Constitution of this state or the
United States ” Defendant engaged 1n mtentional acts by operating i1ts Website and making 1t available
to Califormia residents, deceptively advertising its products via its Website to California residents
including Plamntiff, expressly aiming 1ts conduct toward Califorma residents by conducting substantial
business with residents of the State of California via 1ts Website, and causing economic harm to
California residents that Defendant knew would be likely to be suffered m Califorma Plamtiff 1s
informed and believes and thereon alleges that Defendant generates a numimum of eight percent of 1ts

revenues from its Website based upon mteractions with Califormans, such that the Website “is the

2
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eqmvalent of a physical store tn Califorma ” Thurston v Faurfield Collectibles of Georgza, 53 Cal App
Sth 1231, 1235 (2020), review dented, No. S264780 (Dec 9, 2020). "

6 Venue 1s proper m this County because Defendant'1s not a citizen or resident of

éahforma, meaning that venue 1s proper 1n any County that plamntiff selects

Iv. FACTUAL ALLEGATIONS
) 7 Defendant, through 1ts Website, offers products for sale to California consumers
"8 Defendant advertises ‘fictitious prices (and c‘orrespondmg phantom discounts) on such

products This practice allows Defendant to fabricate a fake “reference” price, and present the actual

price as “discounted,” when 1t 1s not ‘
9 On October 10, 2025, Plamnt:1ff purchased a product called “DermaNail Nail Conditioner”
(tﬁe “Product”) from Deféndant’s Webstte for the allegedly discounted price of $36.09, which Defendant
compared to a strike-through reference price of $37 99, after visiting a webpage advertising the Product
‘10" Plamtiffread and relied ui;on the strike-through reference }';nc;ng advertising the Product
that she purchased before completing his online purchiase of the Product via the Website
1 I Courts have construed stnkethrough pnces as representing former prices despite the lack
of specific words indicating the regular price See, & g, Jacobs v La-Z-Boy, Inc , 2024 WL 5194976,
at *5 (CD Cal Nov 14, 2024) (Staton, I ), Vizcarra v Michaels Stores, Inc , 710 F Supp 3d 718, 725
(ND Cal 2024), Phillps v Brooklyn Bedding LLC, 2024 WL 2830663, at *4 N D Cal 2024) (L,
1), Munning v Gap, Inc , 2016 WL 6393550, at *5 (ND Cal Oct 28, 2016), see also Calcagno v
Kiphing Apparel Corp , 2024 WL 3261205, at *7 (S D Cal July 1, 2024) (Bashant, J ) (“a former price
need not be 1dentified by the words ‘fonnérl}"’ or ‘regularly’ to be actionable™)
12 .The alleged former pnce or reference pnc'e described 1n the precedmg paragraph was not
the ‘prevallmg market pnce m the three month penod (z e, July, August and September 2025)
precedmg the above access date within the meamng of sectlon 17501 of the California Business and
Professions Code Likewise, the advertisement does not “clearly, exactly and conspicuously™ state the

date upon which the alleged former price or reference price was the prevailing market price within the

meaning of that same statute

- -3- - - - -
CLASS ACTION COMPLAINT




Case 3:26-cv-00301-AGS-JLB  Document 1-2  Filed 01/16/26 PagelD.16 Page 7

o

O 0 N3N W R~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

it

of 25

13 For example, on September 2, 2025, Defendant offered the exact same product for an

I

[

allegedly discounted price of $36 09 compared to a purported reference price of $37 99, as documented
by the “Wayback Machine * 12

H
i

14 Even before such three month period, Defendant consistently offered the Product at a
price below 1ts smke-t}]rf)ugh reference price of $37.99 For example, on February 9, 2014, Defendant
offered the exact same product for the price of $28 50, as documented by the “Wayback Machine »3
15 On March 2§ , 2014, Defendant offered tpe exact stmnc'prqduct‘for the price of $28 50, as

N

documented by the “Wayback Machme

\ v

16 On May 25, 2014, Defendant offered the exact same product forlthe price of $30 00, as
documented by the “Wayback Machine *°

17 On June 22, 2014, Defendant offered the exact same product for the price of $30 00, as
documented by the “Wayback Machine

+
|

18 On) June 25, 2014, Defe.n'dant offered the exact same product for the price of $30 00, as
documented by the “Wayback Machine 7 | .

19 On July 1, 2014, Defendant offered the exact same product for an allegedly discounted
price of $22 50 compared to a purported reference price of $30 00, as documented by the “Wayback

Machine 8

'

! The “Wayback Machine” 1s a digital archive of the World Wide Web that allows users to view past versions of websites
https //web archive org/ (last visited November 13, 2025) It automatically captures snapshots of webpages at various points
1n time, and stores them with timestamps It 1s used to determine how a website looked in the past, analyze the evolution of
a website, and retrieve information that may no longer be available on the current iteratton of a website  Information retrieved
via the Wayback Machine 1s generally treated as authoritative “In this district, the contents of web pages available through
the Wayback machine are generally proper subjects of judicial notice ‘as facts that can be accurately and readily deterrmned
from sources whose accuracy cannot reasonably be questioned[ 1" Valenzuela v The Kroger Co , 2024 WL 1336959, at *3
n7(CD Cal Mar 28, 2024) (Gee,J ) (citations omitted)

2 https //web archive org/web/20250902062150/https //www lovelyskm com/o/dermanatl-nail-conditioner

3 https //web archive org/web/20140209094333/https //www lovelyskin com/o/dermanail-nail-conditioner
4 https //web archive org/web/20140325133359/https /iwww lovelyskin com/c/dermanail

5 https //web archive org/web/20140525045330/https //www lovelyskin com/c/dermanail

® hitps //web archive org/web/20140622081347/https /fwww lovelyskin com/o/dermanail-nail-conditioner
7 https //web archive org/web/20140625082123/https //www lovelyskin com/c/dermanail

8 https //web archive org/web/201407011340 18/http //www lovelyskin com/o/dermanail-nail-conditioner

-4-
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:

' 20 OnJuly 24, 2014, Defendant offéred the exact same product for an allegedly discounted
price of $36.09 gompiared t¢ a pufported refercrice price of $37 99, as documented by the “Wayback
Machne *?

21" On S;aptember 21, 2'01;1, Defendant offered the exact same product for the price of
$30 00, as documented by the “Wayback Machine *'°

! i b

22 On November 15, 2014, Defendant offered the exact same product for the price of $30 00,

as documented by the “Wayback Maching " :

b"23 On November 20, 2014, Defendant offered the exact same produ(;t for an allegedly
discounted price of $36 09 compared to a purported reference price of $37 99, as documented l?y the
“Wayback Machine 12 B

" 24 On December 24, 2014, Defendant offered the exact same product for an allegedly
discounted price of $36 09 compared to a purported reference price of $37 99,l as doculi{ented by the

“Wayback Machme >3

4
-
[ '

25 On February 11, 2015, Defendant offered thé ‘exact same product for an allegedly

discounted price of $36 09 cormpared to a purported reference imce' of $37 99, as documented by the

1 y !

"‘lWayba’ck Machine ™ ’ :
26 On February 19, 2015, Defendant offered the exact sarae product for the price of $30 00,

\
i K

as ‘documnented by the “Wayback Machine 15’
27 On March 15, 2015, Defendant offered the exact same product for an allegedly
discounted price of $36 09 compared toa purported reference price of $37 9'9, as documented by the

'

“Wayback Machine 6

9 https //web archive org/web/20140724214033/https //www lovelyskin com/c/dermanail

10 https //web archive org/web/20140921060432/https //www lovelyskin com/c/dermanail
1 https //web archive org/web/20141115113157/http //www lovelyskin com/o/dermanail-nail-conditioner

12 htips //web archive org/web/2014112013343 1/https //www lovelyskin com/c/dermanail

3 https //web archive org/web/20141224235920/https //www lovelyskin com/c/dermanatl

4 https //web archive org/web/20150211181721/https //www lovelyskin com/c/dermanail

15 https //web archive org/web/20150219060818/http //www lovelyskin com/o/dermanail-natl-conditioner
16 https //web archive org/web/20150315013425/http //www lovelyskin com/c/dermanail

- - _:5-_ [ - —
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28 On March 16, 2015, Defendantl offered the exact same produc.t for an allegedly

dxlsco!mte:d price of $24 00 compared to a purported refergnice price of $30 00, as doc):umented by the
“Wayback Machine "7

29 On Apnl 13, 2015, Defendant offered the exact same product for an allegedly discounted
price of $36 09 compared to a purported reference price of $37 99, as documented by the “Wayback
Machme 8 ' . §

{ 30 On September 4, 2015, Defendant olff?red the exact same prodqf:t for an allegedly
discounted price of $24 00 compared to a purported reference price of J$30\90, as documented by the
“Wayback Machine »19 o ) , ,

31 On September 8, 2015, Defendant offered the exact same product for an allegedly
discounted price of $24 00 compared toa pux‘;ported r1'eference price of §30 00, as documented by the
! . o s '

32 On October 6, 2015 Defendant offered the exact same product for the price of $30 00,
as documented by the “Wayback Machine »21 y .

33 On) Marchl' 15, 2016, ‘D,efen‘(fiant offered the‘ exact same product for an allegedly
discounted price of $24 00 compared to a purported reference price of $30 00, as'dol?u‘mented by the
“Wayback Machme "%

34 On April 6, 2016, Defendant offered the exact same product for the price ‘of $30 00, as
documented t{y the “Waybac’k Machine %3 !

35 On Apnil 13, 2016, Defendant offered the exact same product for the price of $30 00, as
documented by the “Wayback Machine "4

17 https //web archive org/web/20150316110943/http //www lovelyskin com/o/dermanail-natl-conditioner
18 https //web archive org/web/20150413012825/http //www lovelyskin com/c/dermanail
19 https //web archive org/web/2015090419161 9/http /fwww lovelyskin com/o/dermanail-nail-condittoner

20 https //web archive org/web/20150908101554/http //www lovelyskin com/o/dermanail-nail-condittoner

21 hitps //web archive org/web/20151006160935/http //www lovelyskin com/o/dermanail-nail-conditioner

22 hitps //web archive org/web/20160315144016/http //www lovelyskin com/o/dermanail-nail-conditioner

2 https //web archive org/web/20160406134724/http //www lovelyskin com/o/dermanail-nail-conditioner

24 https //web archive org/web/20160413184629/http //www lovelyskin com/<l)/dermana1l-nall-condltloner
-6-
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* 36. OnApnl 17, 2016, Defendant offered the exact same product for the price of $30 00, as
2 ~ ‘ . : ; : '
documented by the “Wayback Machine *%° ‘ ’
3
37 On May 13, 2016, Defendant offered the exact same product for the price of $30 00, as
4 1
documented by the “Wayback Machine »26
5 - ,
38 On May 18, 2016, Defendant offered the exact same product for the price of $30 00, as
6 . '
documented by the “Wayback Machine "%/
7 ‘ ! ! s
39 On May 20, 2016, Defendant offered the exact same product for the price of $30 00, as
[ 8 r e ! I ¢ ' ' 4 h T !
documented by the “Wayback Machine 2 :
9 , "
40 On May 7, 2017, Defendant offered the exact same product for an allegedly dlscounted
10
price of $31 34 compared to a purported reference price of $32 99; as documented by the “Wayback
1 1 - e N " v
Machine 72 ' oo ‘
12 7 ; ¢ !
41 On June 28, 2017, Defendant offered the exact same product for an allegedly discounted
13 i
price of $31 34 compared to a purported reference price of $32 99, as documented by the “Wayback
14
Machme.”3°
15 ) ‘ ! ' J
42 On July 17, 2017, Defendant offered the exact same product for an allegedly discounted
16 ¢ t 4
price of $31 34 compared to a purported reference price of $32 99, as documented by the “Wayback
17
Machine ™3
18
43 On September 24, 2020, Defendant offered the exact same product for an allegedly
19
discounted price of $31 34 compared to a purported reference price of $32 99, as documented by the
20
“Wayback Machme *3°
21
22
23 ‘
24 ‘
25 https //web archive org/web/20160417093016/http //www lavelyskin com/o/dermanail-nail-conditioner
25 s //web archive org/web/20160513122358/http //www lovelyskin com/o/dermanail-nail-conditioner
27 https //web archive org/web/20160518200309/http //www lovelyskin com/o/dermanail-nail-conditioner
26 s //web archive org/web/20160520005242/http //www lovelyskin com/o/dermanatl-nail-conditioner
29 https //web archive org/web/20170507062148/http //www lovelyskin com/o/dermanail-nail-conditioner
27 || 0 https //web archive org/weh/20170628222408/ttp //www lovelyskin com/o/dermanail-nail-conditioner
31 hitps //web archive org/web/2017071707383 L/hitp //www lovelyskin com/o/dermanail-nail-conditioner
28 || 32 hyps //web archive org/web/20200924171246/http //www lovelyskin com/o/dermanail-nail-conditioner
- - - - - S - — -
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.44 On November 26, 2020, Defendant offered th,e exact same product for an allegedly

i

discounted price of $31 34 compared to a purported relferenceipnce of $32 99, as documeqtcd by the
“Wayback Machine ” »33

st

"

) { { [
{ -

45 On March 7, 2021, Defendant offered the exact same product for an allegedly discounted
price of $31 34 compared to a purported reference price of $32 99, as documented by the “Wayback

Machine 34 ,

i

46 » Opfebrua;y 13, 2024, Defendant offered th(lal,exact same product for an allegedly

discounted price of $27 60 compared to a purported reference price of $34 50, as documented by the

.47 , . On December 9, 2024, Defendant offered the exact same product for an allegedly
discounted price of $35 14 compared to a purported reference price of $36 99, as documented by the

H s 4
¢ 1 ' L

48 In other words, the product has never been documented for sale at its reference price of

t 1"

$37 99 by the “Wayback Machine ”

519 As of November 23, 2025, the product 18 still hsted at an allegedly discounted price of

t 1

$36 09 compared to a purported reference price of $37 99

33 https //web archive org/web/20201 126091303/http //www lovelyskin com/o/dermanail-nail-conditioner
34 https //web archive org/web/20210307050642/http //www lovelyskin com/o/dermanail-nail-conditioner

35 https //web archive org/web/20240213121136/http //www lovelyskin com/o/dermanasl-nail-conditioner
s //web archive org/web/20241209031250/hitp //www lovelyskin com/o/dermanaii-nail-conditioner

-8-
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DermaNail Nail Conditioner
10Hoz
= AhRd o 44 View 165 reviews
—— $36.09
- DermaNail $3799 5% ON
Lr) enditigam
L e " - 1 Speciat Oer: Sunday Daily Deals: 35% O Daily Doorbusters
? S 30% OH Most Brands « $55 Jane irecaie Gitt'
L Coppey o S > “‘ 0
T Yiew Details *
BTy, e~ Sl %
BT oot of The 2
Hightights

v Strengthens tragiie nails

¥ Controts chipping and brasking

50. Defendant’s unlawful strike-through reference pricing scheme is not limited to the
Product itseif. For example, on July 25, 2015, Defendant soid a product called “LovelySkin LUXE
Ultra-Rich Peptide Moisturizer” for an allegedly discounted price of $66.50 compared to a purported
reference price of $95.00, as documented by the “Wayback Machine.”3’

51.  On August 6, 2015, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for a price of $90.00, as documented by the “Wayback Machine.”38

52.  On August 12, 2015, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer™ for an allegedly discounted price of $66.50 compared to a purported reference price
of $95.00, as documented by the “Wayback Machine.”3?

53.  On August 26, 2015, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for an allegedly discounted price of $66.50 compared to a purported reference price

of $95.00, as documented by the “Wayback Machine.”™*°

37 hitps://web.archive.org/web/20150725022638/http://www lovelyskin.com/c/lovelyskin-luxe
38 https://web.archive.org/web/2015080600003 6/https://www lovelyskin.com/o/lovelyskin-luxe-ultra-rich-peptide-
moisturizer
39 hitps.//web.archive.org/web/20150812095133/http.//www.lovelyskin.com/c/lovelyskin-luxe
“© https://web.archive.org/web/20150826061 148/http://www.lovelyskin.com/c/lovelyskin-luxe
-9.
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54 On September 5, 2015, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for an allegedly discounted price of $67 50 compared to a purported reference price
of $90 00, as documented by the “Wayback Machine 4! ‘

55 On September 10, 2015, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for a price of $90 00, as documented by the “Wayback Machme *42

56 On October 6, 2015, Defendant sold a product called “LovelySkmm LUXE Ultra-Rich
Peptide Moisturizer” for a price of $90 00, as documented by the “Wayback Machine 3

57 On March 15, 2016, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moistunizer” for an allegedly discounted price of $72 00 compared to a purported reference price
of $90 00, as documented by the “Wayback Machine ***

58 On Apnl 14, 2016, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Mosturizer” for a price of $90 00, as documented by the “Wayback Machme *4°

59 On Apnl 17, 2016, Defendant sold a product: called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer? for a price of $90 00, as documented by the “Wayback Machine 4

60 On May 18, 2016, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for a price of $90 00, as documented by the “Wayback-Machme >4/

61.  On June 30, 2017, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moistunizer” for an allegedly discounted price of $67 50 compared to a purported reference price
of $90 00, as documented by the “Wayback Machme "4

a https //web archive org’ ‘/‘web/20150905235203/ht_tpl S //‘;JWW lovelyskin com/o/lovelysk;n-luxe-ultm-nch«peptlde-

moisturizer

42 https //web archive org/web/20150910041 823/hgps /harerw lovelyskin com/o/lovelyskin-luxe-ultra-rich-peptide-

moisturizer

43 hitps //web archive or’g/web/20 151006160946/https //www lovelysklr‘ljcoml o/lovelyskin-luxe-ultra-rich-peptide-

maoisturizer

4 https //web archive org/web/201 6031514531 7/ht§g' S //ww;,v lovelyskin clom/o/lov‘ely'skm-luxe-ﬁltra—'rlch-pegtlde-

motsturizer

45 https //web archive org/web/20160414032244/https //w'ww lovelyskin com/o/lovélyskm-luxe-u]tra—nch-peptlde~

moisturizer
46 https //web archive org/web/20160417063 157/https //www lovelyskin com/o/lovelyskin-luxe-ultra-rich-peptide-
moisturizer

ar https //web archive org/web/20160518181038/https //www lovelyskin com/oflovelyskin-luxe-ultra-nch-peptide-

motisturizer

48 https //web archive org/web/20170630144323/https //www lovelyskin com/o/lovelyskin-luxe-ultra-rich-peptide-

moisturizer
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62.  On October 21, 2021, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for an allegedly discounted price of $74.00 compared to a purported reference price
of $92.50, as documented by the “Wayback Machine.”*°

63.  On February 4, 2024, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for an allegedly discounted price of $76.00 compared to a purported reference price
of $95.00, as documented by the “Wayback Machine.”>°

64.  On January 24, 2025, Defendant sold a product called “LovelySkin LUXE Ultra-Rich
Peptide Moisturizer” for an allegedly discounted price of $76.00 compared to a purported reference price
of $95.00, as documented by the “Wayback Machine.”>'

65.  Currently, as of November 22, 2025, the “LovelySkin LUXE Ultra-Rich Peptide
Moisturizer™ is being sold for an allegedly discounted price of $66.50 compared to a purported

reference price of $95.00—a price at which the moisturizer has never been sold for in any scrapes of the

“Wayback Machine™:
LovelySkin®® s s vane & Moo 7 i
Brands Fecw Shin Care Make air Tools Body MSA/ESA Men i ¥ Holiday Sale Blogs Videos

Rich % - View more from LovelySkin LUXE ©

LovelySkin LUXE Ultra-Rich Peptide
Moisturizer

x5 @ ? 4 o2
RARRE 46 Yiew 265 myviews
2 HSAIFSA Eligible LMN Required O

$66.50

$95:60 30% OF

8 Seecial OMter: Ssturday Dally Deals: 33% Of

- https://web.archive.org/web/20211021174624/https.//www.lovelyskin.com/o/lovelyskin-luxe-ultra-rich-peptide-
moisturizer

0 https://web.archive.org/web/20240204030233/hitps://www lovelyskin.com/c/moisturizers-shop-by-product-type-skin-
care

A https://web.archive.org/web/20250124135853/https://www.lovelyskin.com/o/lovelyskin-luxe-ultra-rich-peptide-

moisturizer
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) 66 The foregqmg pricing and advertising practices reflecting high-pressure fake sales are
patently deceptive They are 1ntended to mislead customers into believing that they are getting a bargain
by buying products from Defendant on sale apd at a substantial and fiqep discount The reference price
1s, therefore, an artificially mﬂa“ged price | In turn, the '(_zdvertlsed discounts are nothing more than
pl‘{al}tom marlgdoxivns L ,

67 S“An advertised discount off a seller’s regular price can be deceptive where (1) the alleged
sale price doe§ not 1n fact differ ﬁom‘ the regular price at which th~e product 1s ordmnarily sold, or (2) ‘the
alleged original price constituted a false valuation of the product ** Knapp v Art com, Inc, No 16-cv-
00768-WHO, 2016 WL 3268995, at *3 (N D Cal June 15,,2016) (quoting 1A Calmann on Unfair
Competition, Tr & Mono § 559 (4th ed 2015) and citing HZI;O_]OS v Kohl’s Corp , 718 F 3d 1098,
1102 (9th Cir 2013) (nonpg that the plamtiff alleged both (1) “that he purchased several items that were
advertised as being substantla}l){ red}lced from Fhelr ‘pngmal’ or ‘regular’ prices but that were, n reality,
routmely sold by [the defendant] at the advertised ‘sale’ prices,” and (2) “that ﬂ'le advertised ‘original’
or ‘regular’ prices did not reflect prevailing retail market prices”), 16 CF R § 233 1(a) (an advertised
“reduction from the advertiser’s own former price for an article” 1s legiimate where “the former price
1s the actual, bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial peniod of time”) (emphasis added by Knapp))

68 Defendant’s perpetual sales of the Product (and other products) have caused 1ts purported
sales prices to be no different from the prices at which 1t regularly sells the Product (and other products)
That 1s, Defendant does not ordinarily sell its Product (or other products) at the advertised regular prices
mn violation of section 17500 of Califorma’s Business and Professions Code

69 In addition, Plamtiff 1s informed and believes and thereon alleges that the advertised
regular prices on Defendant’s Website are out of step with prevailing market prices m violation of
sectton 17501 of Califormia’s Business and Professions Code In light of the foregoing investigation of
(1) the Product’s sales price on Defendant’s Website conducted by Plaintiff’s counsel regarding the three-

month period before Plaintiff’s purchase of the Product referenced 1n the preceding paragraphs, (11) the

time pertod before such pertinent three-month period began, and (u1) the time period after Plaintiff’s

-12-
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purchase of the Product, Plamtiff 1s mformed and believes {and thereon alleges that the Product purchased
by Plamntiff was not offered for sale on Defendani’s Webste m the majority of daily offerings at the
reference price cfurmg the requisite statutory three-month period, such that the reference price was not
the “prevailing market price” for the Product during the requisite statutory three-month period People
v Superior Court, 34 Cal Api) 5th 376,414 (2019) (“fT]he requisite market price 18 reasonélbly viewed
as the commion or predominant price during that [pertinent three-monfh] period For that reason, m a
typical ca]se, a retailer may avoid liability under the ‘statute by advertising a former price that obtamns on
all or most ;1f the days within the pertment three-month fJeriod ") (emphasis added), (recogmzing the
“statistical ‘mode’ price of an advertxséd 1tem — that 15, tl;e most commonly bccurnng price — as an
<‘)bject1vé standard for determming the prevailing three-month market price for that item and explaming
that “the most straightforward application of the coﬁcept of the mode to the facts alleged here 1s to
1dentify the three-month pre'viuimg price for an 1tem as the price offered in the majority of the ‘daily
oﬂ‘ermés ’ for the period, if there is one, and otherwise as the most frequently occurring price in those
offerings™) (emphasts added) b

70 Defendant knows that the prices for the Product are fake and artificrally mflated and

intentionally uses them 1 1ts deceptive pricing scheme on 1ts Webstte to increase sales and profits by

musleading consumers to believe that they are buymg products at a substantial discount Defendant

'|| thereby 1nduces customers to buy products they never would have bought—or at the very least, to pay

more for merchandise than they otherwise would have 1f Defendant was sumply being truthful about 1its
“sales ” o e -

71 Defendant used strike-through pricing for the Product and other pr(;ducts to indrcate that
such products were on “salé,’; which provfded a false sense of urgency to consumers mcluding Plamtiff
because, 1n reality, the sale price that was advertised ]to Plamtiff and other consumers was routinely

offered 16 CFR. § 2335 (“[Remlleré] ‘should not  make a ‘limted’ offer which, m fact, 1s not

t 1 i 3

himated ™)
72 The effectiveness of Defendant’s decertful pricing scheme 1s supported by longstanding

scholarly research In the semunal article entitled Comparative Price Advertising Informative or

- 5 - 13 -
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Deceptive? (cited i Hinojos v Kohl’s Corp , 718 F 3d 1098,11 106 ,(9'th Cir 2013)), Professors Dhruv
Grevs"al and I.:arry D Compeau wnite that, “[b]y creating an impression of savings, the presence of a
higher reference price enhances subjects’ perceived value a'nddw:llmgness to buy the product ” Dhruv
Grewal & Larry D Compeau, ('L'ompari‘attvg Price Advertising Informative or Deceptive?, 11 J PUB
PoL’y & MKTG 52, 55 (1992) Therefore, “empirical studies indicate that, as discount size mcreases,
consumers’ perceptions of value and t¥lt_3lr willingness to buy theﬁ Eroduct Increase, while therr intention
to search for a lower price decreases ”. Id at56 For this reason, m Hz(no;os,' the Nn‘1th Circuit held that
a plamtiff making a clglm of deceptive pricing (strnkingly sm‘nlzllr to the cl)gnm at 1ssue here) had standing
to pursue his clauln aganst the defendant retailer In (’iomgl s, the Court observed that “[m]isinformation
about a product’s ‘normal’ price1s  sigmficant to many consumers 1n the same way as a false product
label would be ” Hmo_;os,‘718 F3dat 1106 ‘

73 \ Professors Compeau and Grewal reached sumlar conclustons i a 2002 article “decades
of research support the conclus1gx} that adv?rt1§pd referengfe prices do md\eed enhance consumers’
perceptions of the value of the deal” Dhruv Grewal & Larry D Compeau, Comparative Price
Advemsmgl Bglzeve It or Not, 36 J OF CONSUMER AFFAIRS 2%7 ;(2002)- The professors also found that
“[c]onsgmers are 1pﬂuenced by comparison prices even when gl}c stated reference prices are implausibly

high ” Id |

74 ‘ In another scholarly publication, Professors Joan L)?ndsey-Mulhkm and Ross D 'Petty
concluded that “['r]eference price ads strongl): mnfluence consumer perceptions of value  Consumers
often make purchases not based on price but because a retailer assures them that a deal 1s a good bargain
This occurs when the retaller highlights the relative, savings _compared with the prices of
competltors ” Joan Lmdsey-Mthkm & Ross D Petty, Marketmg Tactics Discouraging Price Search
Deception and Corppemzon, 64 J OF Bus RESEARCH 67 (2011)

75 Similarly, according to Professors Praveen K Kopalle and Joan Lindsey-Mullikin,

“research has shown that retailer-supplied reference prices clearly enhance buyers’ perceptions of value”

and “have a sigmficant impact on consumer purchasing (‘iecgsmns ” Praveen K Kopalle & Joan Lindsey-

-14-

CLASS ACTION COMPLAINT




Case 3:26-cv-00301-AGS-JLB  Document 1-2  Filed 01/16/26 PagelD.27 Page 18

of 25

|| Mullikin, The Impact of ‘External Reference Price on Consumer Price Expectations, 79 ] OF RETAILING

L

225'(2003)
76 The results of a 1990 studiz by Professors Jerry B Gotlieb and Cyndy Thomas Fitzgerald,
came to the conclusion that “reference prices are important cues consumers use when makmg the
decision cé)ﬁcémmg how much they are willing to pay for the product™ Jerry B Gotlieb & Cyndy
Thomas F 1tzgera]ﬁ, An Investigation into the Eﬁec}s of ‘Advertised Referencé Prices on' the Price
Consumers Are Willing to Pay for the Product, 6 ] OF App’D BUS RES 1 (1990) This study also
concluded that “consumers are likely to be musled into atvs;lllmgness to pay a higher price for a product
“simply because the product has a higher reference price” Id |
- m The unmistakable mference to be drawn from the forégoxﬁg research and the Ninth
Crrcuit’s ophnon in Hinojos 1s that the deceptive advertising through the use of false reference pricing
employed here by Defendant 1s mtended to, and does 1 fact, mnfluence customer behavior bS/ artificially
mﬂatfng customer perceptions of a given item’s value and céu;mg customers to spend money that they
otherwise would not have, purchase 1tems they otherwise would not have, and/or spend more money for
a prodlict than they otherwise would have absent the deceptive advertising ‘
78 Defendant had the opportuint)? to follow decades of sigmficant industry gurdance from
the federal Government for 1ts bargain advertlsmgta‘nd comparative price advertising practices Federal
law regulates bargain advertising practfées under the general false advertising statutes,; 15USC §§52
and 55, but the Code of Federal Regulations set forth guidelines 1ssued by the Federal Trade Commussion
(“FTC”) that provide detailed descriptions, explanations of what iypes of advertising may be musleading,
and guidance 16CFR §15 (“Indus’ft’y ghldes are admunustrative mterprétations of laws admimistered
by the [Federal Trade] Commusson for the gmdance of the public m conducting its affairs m conformuty
with legal requirements ) [ l
79 For examf)le, the FTC has pfOVIded written guidance on former pnée comparisons 1n
relevant pa}t, “One ‘of the most commonly used forms of bargan advertising 1s to offer a reduction from

the advertiser’s own former price for an article If the former price 1s the actual, bona fide price at which

the article was offered to the public on a regular basis for a reasonably substantial period of time, 1t

P l- -.,_15_ SO . -
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provides a legitimate basis for the advertising of a price comparison Where the former price 1s genuine,
the bargain being advertised 1s a true one If, on the other hand, the former price being advertised is not
bona fide but ﬁc.tllnous—,-fo‘r example, where an artificial, inflated price was established for the purpose
of enabling the ‘,wb,sequenltdoﬁf'gr of a large reduction—the “bargain” being advertised is a false one;
the purchaser is not receiving ‘thg unusfzal value ’,'e expects. II‘I such a case, thg :‘reduced ”? price is, in
reality, probably just the seller’s regular price” (16 CF R § 233 1(a) (emphasis added) )

80 The FTC has also stated, “A former price 1s not necessarly fictitious merely because no
sales at the advertised price were made The ad\‘rertlser should be especml}y careﬁgl, however, 1n such a
case, that the price 1s one at which the product was ope:nly‘ and actively offered for sale, for a reasonably
substantial period of t{me, in the recent, regular course of his bustness, honestly and 1n good faith—
and, 9f course, not for the purpose of establishing a fictifious higher price on which a deceptive
cag‘anarison mught be based ” .(16 CFR § 233 1(b) (en;phas:s ggded) ) ’

81 The FTC has §1§o stated 1n addressing the topic of retail price comparisons, “Whenever
an adve,rtlser[ reprelzsentsl that he 1s selling below the prices, being charge‘c'l m his area for a particular
article, he should be reasonably certamn that the higher price he ardvertls‘es does not appre;mably exceed
the price at which sfl'bstantm! sales of the article are being made in the area—that 1s, a sufficient
number of sales so that. a consumer yvould constder a lre’ductlolnl from the price to represent a genuine
bargain or saving T (16CFR § 233 2 (emphasss added) )

82 Pla'mtxft: seeks damages anq, 1 the glterrl'auve, gel:sututlon Plamtiff 1s permutted to seek
equitable remedies 1n the alternative because Plamtiff has no adequate remfady at law

. 83 A legal remedy 15 not adequate 1f 1t 1s not as certain as an equitable ref’nedy The elements

of Plamntiff’s equltaPIe claims are different and do not require the same showings as Plamntiff’s legal
claims For example, Plaintiff’s theory of liability under section 17501 (an eq‘ultable claim) 1s predicated
ona specific statutory proviston, which prohibits advertising merchandise using a former price 1f that
price was not the prevailing market price within the statutory three-month penqd (Cal Bus & Prof

Code § 17501 ) Plamtiff may be able to prove these more straightforward factual elements, and thus

-16 -
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prevail under section 17501, while riot bemg able to prove ‘one or ‘mére-elements of PlamtifFs legal
claim under the CLRA seeking damages * * ' ' - et

. ' b, L - ! ", gt [ - e e ' 3 f
- 84 In addrtion, t6 obtam a full'refund as damages, Plaintiff riust show that the Product that
cq ! ! Ny N S AR A Py / g
Plamtiff bought has essentially no arkef value” “In‘contrast, Plamtiff can seek réstitution without
' 7,) ' AT B ' Chait ! N } ;3 - Q
making this showing' This i§ because Plamntiff purchiased a Product that Plamtiff would not otherwise

"y N e “ I TR ! N vy oy N I (AR
have purchased, but for Defendant’s representations Obtaming a full refund at law 1s less certawn than

- " s
1 [ « + i “

obtaming a refund m equity ' ’ ' - -

B -

- 85  Fnally, 'lé;gal’:iamages are‘u'xadequato to femedy the 1mmument threat of future harm that
Plamtlfif faces '(—)nly‘an injunction can remedy this threat of future harm Plamtiff would pufchase either
the Product or other products from Defendant agaui 'm the future 1f Plamtiff éould feel sure that
Defendant’s regular prices accurately reﬂécted‘i)éfehcfaht’s former pnceé and the market value of the
pri)'ducts, and that 1ts discounts were truthful’ But, Without an mjunction, Plamtiff has no realistic way
to know which—i1f an‘y—of Defendant’s regliléu' prices, discounts, and sales are not false or deceptive

Thus, Plaitiff 18 unable to reiy on Defendant’s advertising 1n the future, and so Plamtiff cannot purchase

¢
§ 1 - , I8

products that Plamtiff would Iike to purchase’

v
of R - p o ¢} {

V. CLASS ACTION ALLEGATIONS

86 Plamtiff brings this action on behalf of all persons smﬂarly‘ situated, and seeks

1
" \ o f,, [ ' -

certlﬁcatnon of the followmg class

I el ar e ?,_q £ 16 55 % a0

All persons who purchase(i any product from JDefendant’s Website while in Cahforma

! m
At vy ‘."i’&mx PR P PV Ay,;fw w by v‘ X gty *e’f . ~r

Within’ the “Statute of hmltatlons peno_d at'a purported dlscount from a lngher reference

P S B mamren o e R -

LI ST i I ey ' : K t I A

87  The above-described class of persons shall hereafter be réferred t as the “Class
Excluded from the Class are any and all past or present officers, diréctors, or employees of Defendant,
any judge who presides over this action, and any pai't‘her or employee of (Ciass":Counsel Plamtiff
‘eserves the night to expand, lmt, modify, or aménd this class definition, ﬁ&iudlng_the addition of one
of more Shbiclasses, 1h donnection ‘with g miotion for clabs cfertiﬁeatlo‘n), of at any othér time, based

i

upon, inter alia, changing circumstances and/or new facts obtamed during dis¢overy

R I 2
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§8 Dumerosity The [Class 15, s0 numerous that jomder,of all members m one action 1s

AUFTRV ATV N

-

1mpract1cable The exact number and 1dentities of the members of the, Class 18 unknown to Plamntiff at

T In

this tume and can only be ascertamed through gppgopnate{dlscovery, but Plamntiff 1s informed and

beheves and thereon alleges that there areat least 100 members of the Class | Oy

I 2 230 t

j!ymcahg Plamtlft’s clalms are typ1ca1 of those of other members of the Class, all of

L L P FIS IS N

whom have suffered similar ha)rm due to Defendant’s course of C?I{d“%ts as descnbed m this Complaint
! B ! VT ' LS G L [ ' i 4 (.

90 Adequacy of Representation. Plaintiff 1s an adequate representative of the Class and
will falrly and adequately protect the 1nterests of the Class Plamtlff has retamed attorneys who are

expenenced m the handling of complex lmgatlon and class actlons and Plamtlff and Plaintiff’s counsel

)1, 2
¢ ~

mtend to prosecute this action vigorously a
Lo B 1 [ r ‘ i f i , '

91 Predomlnance of Common Questions of Law or Fact. Common questions of law and

7 - 53 ]

fact exist as to all members of the Class that Prefim}l}}late over any questions affecting only mndividual
members of the Class These common legal and factual questions, which do not vary among members

of the Class, and ,v'vh.lch may be determined without reference to the individual circumstances of any
) ! ‘4 1 A o ¢ o3 i N oy 1 4

member of the Class, include, but are not hmuted to, the followng

X A

a) Whether, duning the Class Period, Defendant advertised false reference prices of its

-

products offered on its WebSIte ‘

L
[} i ¥

b) Whether, during the Class Period, Defendant advertised price discounts from false

reference prices on products offered on 1ts Website '

o a2 ' o ? B . pl )

c) Whether Defendant s deceptlve pricing. scheme using false reference _prices constitutes

SR AR I o3
false advertising mn v1olat10n of the California False Advertising Law ender Business &

Professxons Code § 17500 et seq 3 . ‘

LRSS IR ) ) b Ly |: '

. ©  Whether D!efen(liant s deceptlve pricing scheme usmng false reference 2 prices violate the
CLRA under Civil Code § 17'70 Cy 4 , '
) i N AR P ) ol ” Lt . . o

Superiorlg. A class action 1s superior to other available methods for the fair and

]

efficient adjudlcatlon of this controversy because mdlvldual lltlgatlon‘of the clalms of all members of

[ LIS B) ¢ -

the Class 1s ympracticable

[T AU R ’ 3 K oy ! ! b o !
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93 Ascertainability. Defendant keeps compﬁtenied records of 1ts sales and customers
through, a‘m‘c‘mg'éithef'2 things, databases storing customer orders, customer order histories, customer
préﬁles, “c:ustor‘ner loyalty profgrams, ‘and ‘general markétmg programs Defendant has one or more
databases through which a sigmficant majority of members of the Class ’fnéy‘ be 1dentified and
ascertained, and thc;,y imaintain contact mformation, incliding email addresses and home addresses (such
as bilhing, mailing, and shipping addresses), thro‘ﬁgh which notice of this action 1s capable of bemng

disseminated 1n accordance with due process requirements

' VI.  CAUSE OF ACTION )
‘ FIRST CAUSE OF ACTION o

Violation of California’s False Advertising Law
= v U Cal, Bus. & Prof. Code § 17500 ef seq. = P
94 ' Plamntiff mcorporates by reference the foregoing paragraﬁ]is as 1f set forth heremaffer
95 ' Section 17500 of the California Busméss and Pfofeésxons C%de states m relévant part, “It
1s unlawful for any person; f'ﬁm, corporatlofl or associaﬁdh, or any employee thereof with intent directly
or indirectly to dispose of teal or persohai property or to ‘perform services, professional or otherwise,
or anything of any nature whatsoever or fo mduce ﬂthe public to enter into any obligation relating
therelto; 10 make or dissemuhate or cause to be madeé or disseminated before: the p‘uﬁlic in ths state, or
to ‘make or dissemmate or cause to be made or disseminated from this state before the public m any state,
1n any newspaper or other publication, or any ”at‘lveriising device, or by public outery or proclamation,
or in any other manner or means whatever, including over the Internet, any state'ment: concerning
that real ‘or personal pro}erty or those services, professfon'al ‘or otherwise, or concerning any
circumstance ]o'r matter of‘ "fact connected with the proposed performance or disposition ;h”e'reoj; which
is untrue or misleading, and which is known, or which by the exercise of rei:séfiable (':;zi"e should be
known, to be untrue or—m'isleadir;g', or for' an}; person, firm, or cmi'bordtl‘ton 10 so miake or disseminate
oF cduse to be so made or disseminated any such statement as part of a plan or scheme with the mtent

not to sell that personal property or those services, professional or otherwise, so advertised at the price

stated therein, or as so advertised.” (Cal. Bus & Prof Code § 17500) (emphasis added)

- - - e e - = e19- - - e e e - -

‘CLASS ACTION COMPLAINT




Case 3:26-cv-00301-AGS-JLB  Document 1-2  Filed 01/16/26 PagelD.32 Page 23

fo—y

-

e - ¥ NS T

NN RN NN RN NN e ek e —t = e pd
I A G RO R R S © o ® 9 R R N e o

[N
oo

of 25

96 Section 17501 of the Business and Professxons Code prov1des 1n relevant part that “n

price shall be advertlsed as a former price of any advertised thing, unless the alleged former price was
the prevalll}lg rqarket price  within three mqnths next Ilymmeqla@y prec?g}n g the publication of the
adxert}se@?qt or unIes§ the datnla'“"hen the alleged fgm}er’pnqve jd1d prevail 1s clearly, exactly, and
cpnlsplct‘lops%y stated in the aﬂverhsef:ment ? (Cal Bus & Prpf Code §!17 501)

97 By commutting the acts a}}ggpd m this operative Qorpplan;t, ]?efengiagt has violated

(AR}

Business and Professions Code §§ 17500 et seq

-

98 For examplgi ﬁhere‘, Defenda}n‘t[ does not o'r(;manly sell 1ts products including, but not
limted to, the Product at ,tl,}?‘a(-ivertlsed“rgg)u‘la; prices And, the Product was not sold at the higher
reference price 1n th? pe‘rgl;:l(;nt statutory threé—;nonth ;;cnqd prior to Plamntiff’s purchase of the Product
via the Website and Class meprersi purchases of I?efqnda}jr}tjs products via the Website

99 As a dlrect”and proximate, result of Defendanl,:(’s musleading and false advertisements,
Plamtlff and rpen{bers'of the (}31ass1have ssuf‘fereﬂi? myury m fact and ha}ve lost money

SECOND CAUSE OE ACTION ‘
Yi‘olati‘()ml of Consumers Legal Remedies Act

Y

, C Cal (;liw"il Codg § 1750 et seq.
- 100 §Pl:a‘lg’ltlff Incorporates by refergp?p‘the)z foregoimg p?ragraghs as 1f set forth heremafter
}Ql ) The CLRA pr9h1b1ts‘c§e11am “unfz‘u{ methods of competition and unfair or deceptive acts
or practices” i, connection w1t§ the §gle of gopqs or services to any consumer (Cal Ciwv Code §
1770(a) 2 ‘ L \ | i

102 The practices dpscnbed llerpm, spemﬁcal}y Qefendanlg"s advertising a.nd1 sale of its

products, were mtended to resuit,and did result mn the sale of such products to the consuming public and
s [ 1 1 3t Pty ? i = 'y P ®

{VIOIated and continues to ylolqge (1) section 1770(a)(9) of the Civil Code by “[a]dvertising goods

with intent not to sell them as advertised”, and (11) section 1770(a)(13) of the Civil Code by “[m]aking
2 R Ve Toeoat ad vy AR A7 v E ;Y
false or misleading statements Qf fact concerning reasons for, existence of, or, amounts of, price

reductions N ‘
t s i * ~
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103 Plantiff 1s an mdividual who acquired, by purchase, the Product, which 1s ‘a good, for

W TN T

personal, farmily, or household purposes
104 Defendant decerved Plamtiff by advertismg the price of the Product ma musleading

manner coutrary to California statutes includiig sections 17500 and 17501 of the Buswness and

1

Professions Code
105  Defendant made material misrepresentations to deceive Plaintiff and Class members
106 In doing so, Defendant intentionally r'msrepresented and concealed material facts from

Plamtiff and Class members Said rnlsrepresentanc;hs and concealment were done with the mtention of

decerving Plaintiff and Class members, and depriving Plamtiff and Class members of their nghts and

1 - A

1 -

money

107  Defendant knew that the Product’s advertising of 1ts price on its Website was musleading
and deceptive and the advertising of its other products on 1ts Website was similarly misleading and
deceptive ‘ ' S

108  As mentioned above, Plamtiff read and relied Lpbn the strike-through reference pricing
advertising the Product that she purchased before completing her online purchase of the Product(VIa the
Website

1091 " Defendant’s advertising of the Product through reference pn::mg was a matenéll faqtor n
Plaint:ff’s decision to purchase the Product Based on Defendant’s advertising of the Product, Plamntiff
reasonably believed that the reference price of the Product purchased by Plaintiff was genumne Had
Plamtiff known the truth of the matter, 1 e, that the reference price of the Product was false or
musleading, Plamtiff would not have purchased the Product

110  Plamtiff and Class members have suffered mjury mn fact and have lost money as a result
of Defendant’s deceptive, unfair, and unlawful conduct

111  Pumtive damages are also sought herem based upon Defendant’s deceptive conduct,
which mdicates that Defendant 1s guilty of oppression, fraud, or malice

112 Prior to the commencement of this action, Plamtiff sent a letter notifying Defendant of

the particular wrongdomng that violates the CLRA and demanded that Defendant appropriately correct
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its advertising and/or prowc!e another appropriate remedy of tlile violations to the putative Class of
California consumers More than 30 days elapsed since Plamtx)f t" sent such demand letter to Defendant,
but Defendant failed to respond by providing an appropriate remedy of the yiolations or offering to do
so,within a rqasonlabllte tume to the entire putative Class

[

PRAYER FOR RELIEF

WHEREFORE, Plamtiff seeks judgment agawnst Defendant as follows
_a For an order certifying that the action be mantained as a class action, that Plantiff be
, designated as the class representative, and that undersigned counsel be designated as

class counsel, ,

b For all available legal, equitable, and declaratory rehef,
¢ For statutory damages,
d  Forpumtive damages,

e For attorneys’ fees and costs as allowed by law, and

f. For any aqd all other relief at law or equity that may be appropriate
l?ated August 21, 2025 ’ PACIFIC TRIAL ATTORNEYS APC

3

| Scott J Ferrell |
" Attorneys for Plawntiff and the Putative Class
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