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I, Theodore Frank, declatre as follows:

1. I have personal knowledge of the facts set forth herein and, if called as a witness, could and
would testify competently thereto.

2. My full name is Theodore Harold Frank. My business address is Hamilton Lincoln Law
Institute, Center for Class Action Fairness, 1629 K Street NW, Suite 300, Washington, DC 20006. My
telephone number is 703-203-3848. My email address is ted.frank@hlli.org.

3. I am Director of Litigation at the non-profit Hamilton Lincoln Law Institute (“HLLI”), and a
Senior Attorney with its Center for Class Action Fairness (“CCAF”). I represent the objectors John Andren,

Matthew Lilley, and Joseph S. St. John in objecting to the proposed settlement, class certification, and fee

request.
I. Factual Basis for Objection of Andren, Lilley, and St. John

4. The specific grounds of my clients’ objections are identified in their contemporaneously-filed
Objection.

5. However, the papers filed before the objection deadline are incomplete. We do not know the

selection process for ultimate ¢y pres recipients or the division of settlement fund moneys to them. Class counsel
continues to supplement the docket with new proposed ¢y pres recipients. We reserve the right to supplement

this objection as new information is revealed after the objection deadline.

A. Exhibits and Problems with Many of the Cy Pres Recipients’ Applications

6. The proposed ¢y pres recipients’ applications are not in the record, but instead on the settlement
website. This was a problem in Frank v. Gaos, and we put them in the record here, with commentary
demonstrating why each of the twenty-one recipients are improper.

7. Attached as Exhibit 1 is a true and correct copy of the ¢y pres proposal of ACLU Foundation
of Northern California. The proposal is expressly ideological, describing its privacy law work to include “new
and creative ways to utilize constitutional privacy law” to counter “attack[s on] reproductive and LGBTQ
rights” and “build greater connection with racial justice, economic justice, and other issues.” Racial justice has
proven to be a codeword for support for racial discrimination, as well as anti-Semitic policies establishing

uotas limiting Jewish participation that would otherwise be “disproportionate” relative to “people of colot.
quotas limiting h participation that 1d oth be “disproportionate” relative to “people of color.”

Case No. 5:18-cv-05062-EJD 1
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The application proposes to spend money on “intersectional relationships,” and privacy issues relating to
“gender-affirming care.” “Privacy” for “gender-affirming care” often includes the controversial goal of
allowing school employees to recruit minors for irreversible medical procedures without notifying their parents.
The stated target of the project are “people far and wide” with particular attention to “people of color.” They
acknowledge previous ¢y pres grants of over $1.8 million.

8. Attached as Exhibit 2 is a true and correct copy of the ¢y pres proposal of the ACLU Foundation.
They propose general funding and funding of five affiliates. The stated target population is “all U.S. persons,”
as well as “non-U.S. internet users.” They fail to disclose their full ¢y pres history in violation of the settlement,
but acknowledge $1.6 million in recent ¢y pres awards.

9. Attached as Exhibit 3 is a true and correct copy of the ¢y pres proposal of the Berkman Klein
Center at Harvard University. Harvard University, which has a $50 billion endowment, is currently being sued
for its discrimination against Jews on campus, and recently lost a Supreme Court case relating to its
discrimination against Asians. (HLLI filed an amicus in support of the successful petitioners in that case.)
Harvard University regularly takes controversial positions in amicus briefs before the Supreme Court. The stated
target population includes “the broader public” and “academics.” They fail to disclose their full ¢y pres history.

10. Attached as Exhibit 4 is a true and correct copy of the ¢y pres proposal of the Center for
Democracy & Technology. The application trumpets the organization’s opposition to “data-driven
discrimination,” its work with organizations supporting “LGBTQ+ rights” and “reproductive rights,” and
support for “equity... considerations in the use of technology in education and government services” with a
“lens of equity and justice across our work.” “Equity” has proven to be a codeword for support for racial
discrimination and anti-Semitic policies establishing quotas limiting Jewish participation that would otherwise
be “disproportionate” relative to “people of color.” CDT expressly plans to use the ¢y pres for legislative and
regulatory advocacy. The stated target population is “all people” with special attention to ‘“historically
marginalized communities.” They disclose over $2.9 million in ¢y pres awards.

11. Attached as Exhibit 5 is a true and correct copy of the ¢y pres proposal of ConnectSafely. It has
a 73% Charity Navigator rating. The target population is “families and educators with information that applies

to children, teens and parents.”

Case No. 5:18-cv-05062-EJD 2
DECLARATION OF THEODORE FRANK




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 5:18-cv-05062-EJD  Document 355  Filed 03/04/24 Page 4 of 19

12. Attached as Exhibit 6 is a true and correct copy of the ¢y pres proposal of the Data & Society
Research Institute. They trumpet their support for “approaches to technology design and governance that are
grounded in equity and just outcomes.” “Equity” has proven to be a codeword for support for racial
discrimination and anti-Semitic policies establishing quotas limiting Jewish participation that would otherwise
be “disproportionate” relative to “people of color.” They propose to spend on “direct collaborations with
policymakers and government leaders” seeking “policy impact” in the legislative and regulatory sphere. The
target population is the “general public.”

13. Attached as Exhibit 7 is a true and correct copy of the ¢y pres proposal of the Electronic Frontier
Foundation. They emphasize their support for abortion. They previously received over $§17 million in ¢y pres
awards. The target population is the “tech users the world over.”

14. Attached as Exhibit 8 is a true and correct copy of the ¢y pres proposal of EPIC. They fail to
disclose their full ¢y pres history. They do not disclose the proposed target population of their proposed grant.

15. Attached as Exhibit 9 is a true and correct copy of the ¢y pres proposal of Fordham University
School of Law. They emphasize their spending in support of opportunities for Fordham Law students and
focus their educational efforts in Manhattan. They disclose $195,000 in previous ¢y pres awards. The target
population includes “visiting researchers,” “local communities and populations in the Global South.”

10. Attached as Exhibit 10 is a true and correct copy of the ¢y pres proposal of the Future of Privacy
Forum, an international organization with only one of its four offices in the US. They disclose $172,000 in
previous ¢y pres awards, but seek $3 million here for general expenses including “fringe benefits” for their staff.

2 <¢

The target population is a “range of stakeholders” including “academics,” “policymakers,” “data protection
compliance experts,” and the “public.”

17. Attached as Exhibit 11 is a true and cotrect copy of the ¢y pres proposal of “Free Press.” They
trumpet their support for the controversial “net neutrality” regulation. Their 2020 “Stop Hate for Profit”
campaign that their application trumpets demanded that Facebook censor legitimate criticism of violence
associated with Black Lives Matter protests. They trumpet their support for “racial justice,” which has proven
to be a codeword for support for racial discrimination and anti-Semitic policies establishing quotas limiting

Jewish participation that would otherwise be “disproportionate” relative to “people of color.” They

acknowledge that they wish to use the funding for regulatory and legislative advocacy (including against “online

Case No. 5:18-cv-05062-EJD 3
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discrimination”) and to promote abortion. They disclose $75,000 in previous ¢y pres awards, but seek $5 million
here for general expenses, which would mostly be staff payroll. The target population is “all Americans”
prioritizing “‘communities of color.”

18. Attached as Exhibit 12 is a true and correct copy of the ¢y pres proposal of Georgetown Law
Center. Georgetown Law does not value academic freedom, and constructively fired prominent conservative
Ilya Shapiro. They trumpet their support for “access to reproductive healthcare” and support of a clinic that
benefits Georgetown Law students. They previously received $1 million in ¢y pres from another $0 Google
settlement, but request $1.9 million here, including for funding for existing staffing and “career planning
support” for their staff. The target population is “everyone in the country” with “opportunities for young
people interested in public interest technology careers.”

19. Attached as Exhibit 13 is a true and correct copy of the ¢y pres proposal of Internet Archive,
which seeks $3 million to create a new program in “next generation data literacy” that they didn’t wish to fund
with their existing $26 million of annual expenditures. The target population is “global in scope” and
“multinational.”

20. Attached as Exhibit 14 is a true and correct copy of the ¢y pres proposal of The Markup, a
publication founded in 2020 in the oversaturated journalism market. They seek $6 million over two years to
fund half of their operating budget. The target population is “a national audience.”

21. Attached as Exhibit 15 is a true and correct copy of the ¢y pres proposal of MIT, a university
with a $23.5 billion endowment being investigated for Title VI violations against Jews, but requesting $2.467
million here. They’ve previously received $1 million in ¢y pres funding. The target population for one of their
proposed new projects is “computer science undergraduates.”

22. Attached as Exhibit 16 is a true and correct copy of the ¢ pres proposal of National
Cybersecurity Alliance. They propose to expand their budget for “Data Privacy Week” from $110,000 to
$500,000. The target population includes “public and private sector organizations”; “the majority of
participants in our champions program came from the tech sector, academia, and government organizations.”

23. Attached as Exhibit 17 is a true and correct copy of the ¢y pres proposal of NYU, a university

with an endowment of $5.9 billion currently being sued for discrimination against Jews. They disclose just

Case No. 5:18-cv-05062-EJD 4
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under $1 million in previous ¢y pres awards. The target population includes “(undergraduate or graduate)
students taking classes relating to technology law/policy ot privacy.”

24. Attached as Exhibit 18 is a true and correct copy of the ¢y pres proposal of Privacy Rights
Clearinghouse. They disclose over $2.7 million in previous ¢y pres awards, but seek $1.95 million here. They do
not disclose the target population. They acknowledge that they “focus|| strategic advocacy in California.”

25. Attached as Exhibit 19 is a true and correct copy of the ¢y pres proposal of the Rose Foundation.
They trumpet their support for “economic equity” and “social justice.” They disclose over $19 million in
previous ¢y pres awards, but seek $3 to $10 million dollars here to be a middleman soliciting and awarding their
own grant proposals. The class would not have the opportunity to object to these grant proposals. They say
their grant proposals will illegally “give preference” to work that specifically benefits “BIPOC communities
which are part of the overall class.”

26. Attached as Exhibit 20 is a true and correct copy of the ¢y pres proposal of UCLA, a university
with an endowment of over $5 billion, being sued for discrimination against Jews. The program to be funded
was established in 2020, and seeks just under $3 million, of which over 6% is a “UCLA Foundation fee.” The
target population is “students,” with secondary effects on “employers [being] able to recruit more thoughtful
employees.”

27. Attached as Exhibit 21 is a true and correct copy of the ¢y pres proposal of Yale Law School.
Yale is a university with an endowment of over $40 billion being investigated for Title VI violations against
Jews. They seek funding for an “algorithmic justice” project, but don’t describe it. They seek $2.6 million here
for three fellows and a Director, with an unknown amount going to “institutional costs for hosting and

supporting the fellows.” The target population is “the public.”

B. Significant Prior Affiliations in the Cy Pres Recipients

28. The parties have a number of connections—many acknowledged, and some
unacknowledged—between themselves and the proposed ¢y pres recipients. We were able to find several
undisclosed conflicts and affiliations, and are not confident we will not find more before the April fairness

hearing. We reserve the right to supplement the objection if more undisclosed affiliations come to light.

Case No. 5:18-cv-05062-EJD 5
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29. Multiple attorneys from the litigating parties and Google employees have attended the
universities slated to receive millions of dollars in funds, including Harvard, Yale, Fordham, MIT, UCLA, and
Georgetown, most of which already have massive endowments, and it appears that smaller centers engaged in
privacy work at universities were excluded. See Dkts. 349, 352.

30. Law firms on both sides of this case have represented the Regents of the University of
California, the body that governs UCLA and other state universities. Dkt. 352.

31. Multiple attorneys from the law firms litigating the case sit on the boards of the proposed
recipients. See, e.g., Dkts. 332, 338 (disclosing at least seven attorneys and Google employees who have served
on recipients’ boards); see also Dkt. 349 (disclosing that an appearing attorney for Lieff is expected to join the
board for the ACLU Foundation of Northern California this year).

32. Both defense counsel and plaintiffs’ counsel also have deep ties with the proposed recipient
ACLU. See Dkts. 332, 338. Defense counsel has provided pro bono services and served as co-counsel with the
ACLU, and Lieff Cabraser is considering a “potential collaboration” with the group to jointly pursue other
litigation together, as it has in the past. Dkt. 349. This collaboration would merely be the latest in a cozy
relationship between Lieff Cabraser and the ACLU. Examples of additional collaboration not disclosed in their
filings in violation of Settlement § 41.6 are Lieff Cabraser and the ACLU’s representation of plaintiffs together
in Jasmen v. Best Buy Co., No. C-05-5056, 2011 U.S. Dist. LEXIS 170795 (N.D. Cal. Nov. 9, 2011), and A/
Haramain Islamic Foundation, Inc. v. Bush, 633 F. Supp. 2d 949 (N.D. Cal. 2009).

33. Lieff Cabraser also failed to disclose its co-counsel history with the Electronic Frontier
Foundation (“EFF”) in violation of Settlement § 41.6. See In re NSA Teleconsms. Records Order Litig., 483 F. Supp.
2d 934 (N.D. Cal. 2007).

34. That Google—and its counsel—admittedly provide funding to a number of the recipients
raises the longstanding concern that defendants will channel ¢y pres to favored recipients to ensure they obtain
funding, which allows the defendant (and here it’s counsel) to save money by reducing their direct funding. See
Dkt. 332 (describing Google and Keker, Van Nest’s donations to the EFF, ACLU, Berkman Center at Harvard

University, Center for Democracy and Technology, and at least three others).

Case No. 5:18-cv-05062-EJD 6
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C. Feasibility of Distribution

35. Through my experience with CCAF, I have learned that it is economically feasible to distribute
$63 million to multi-million member classes. In this very court, I represented myself and another class member
in In re Google Referrer Header Privacy Litigation, No. 10-cv-04809-EJD. The parties in that case originally claimed
that it was economically infeasible to distribute a fund to 193 million class members. But the settlement on
remand after the Supreme Court vacated the Ninth Circuit’s affirmance in Frank v. Gaos created a $23 million
common fund to pay class members, about $0.12/class member, with less than $0.09/class member available
after attorneys’ fees, objector attorneys’ fees, and settlement administration costs. Even with an above average
1.3% claims rate, the settlement ultimately paid $7.70 to each of over 2 million claimants.

36. I represented myself and another class member in objecting to the second settlement and fee
request in Fraley v. Facebook Inc., No. 11-cv-01726 RS (N.D. Cal.), a privacy class action brought on behalf of
some 150 million Facebook users. There, class counsel originally proposed to distribute $10 million to ¢y pres
beneficiaries in lieu of any payments to class members on the theory that the class was simply too large to get
direct benefit to class members. However, after Judge Seeborg rejected that proposed agreement (see Fraley v.
Facebook, Inc., 2012 U.S. Dist. LEXIS 116526 (N.D. Cal. Aug. 17, 2012)), the settling parties returned with a
second settlement proposal that would permit class members to make claims against the settlement fund for
$10 each. Ultimately, class members submitted only 614,000 claims (a claims rate of 0.4%), thus
undersubscribing the fund and allowing the Court room to augment claim values upwards to $15. Fraley ».
Facebook, Inc., 966 F. Supp. 2d 939, 944 (N.D. Cal. 2013). Despite including a direct-notice component,
administrative costs in Fraley only amounted to $900,000. Fraly, No. 11-cv-01726, Dkt. 336 at 3. Fraley and
Google Referrer demonstrate that administrative costs of a class claims process need not cannibalize the much
larger common fund of this settlement.

37. I'am also aware of the cases listed in the following chart, each of which supports the feasibility
of actual class member payments in this case through a claims process, and some of which were approved by

this Court:

Case No. 5:18-cv-05062-EJD 7
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Case Name

Size of Class

Gross
Cash
Settlement
Amount’

Administrative
Costs

In re Google Referrer Header Priv. Litig., No. 5:10-cv-
04809-EJD (N.D. Cal.)

~193 million

$23 million

Estimated at ~
$1.5 million

Fraley v. Facebook, Inc., No. 11-cv-1726 RS (N.D.

Cal. 2013) ~150 million | $20 million ~$900,000
In re Facebook Internet Tracking 1 itig. . 5:12-md-
0”2 ;’el 4_"%1?)” iN’fS’f”éaL;‘”émg /g, No. 5:12-m ~124 million | $90 million | $2.44 million
Unknown (150
K s Foods, Inc. . 3:14-CV-2400-R illi
oller v. Med Foods, Inc., No. 3:14-CV-2400-RS million botFles $7 million $432.700
(N.D. Cal.) sold during
class period)
gozl‘t)/e v. Plaid Inc., No. 20-cv-03056-DMR (N.D. ~98 million | $58 million §3.935.528.56
al.
Lundy v. Meta Platforms, No. 18-cv-06793-]D ~70 million %3.7.5 $1.331,252
(N.D. Cal)) million
In re Conagra Foods, Inc., No. 11-cv-5379-CJC Less th “00 more than
n n
(C.D. Cal. 2019), reversed on other grounds, Briserio v. > 31 million $8 ZSSO O?) 0 © S 606 g 0 Og”
Henderson, 998 F.3d 1014 (9th Cir. 2021) 7 ’
In re Carrier iQ, Inc., Consumer Privacy Litig., 2016
WL 4474366, 2016 U.S. Dist. LEXIS 114235 ~30 million |  $9 million $655,500
(N.D. Cal. Aug. 25, 20106)
Perkins v. Linkedl . . 13-cv- -LHK
erkins v. Linkedln Corp., No. 13-cv-04303 ~20.8 million | $13 million §716,750
(N.D. Cal.)
Leiner v. Johnson & Johnson Consumer Companies, Inc., - -
~12.9 milli illi 222
No. 1:15-cv-05876 (N.D. IIL) 9 million | $5 million $439,
~$130,000
In re LivingSocial Marketing and Sales Practices 1itig. ~10.9 million $7.58 See Dkt. 40.
No. 11-mc-00472, 298 FR.D. 1 (D.D.C. 2013) ’ million | (included direct
notice)
Capped at
Zepeda v. PayPal, No. 10-cv-02500-SBA, 2017 WL $400.000
1113293, 2017 U.S. Dist. LEXIS 43672 (N.D. ~10.5 million | $3.2 million cncluded di,r .
Cal. Mar. 24, 2017) (included direc
notice)
Thomas Iglesias v. Ferrara Candy Co., No. 3:17-cv- - - Capped at
> .
00849-VC (N.D. Cal) 10 million | $2.5 million $522,000
In re Sony PS3 "Other OS"' Litigation, No. 10-cv- - $3.75
01811-YGR (N.D. Cal) 10 million million $495,000

" This figure includes payments to class members, fees and expenses to class counsel, and notice and
administration costs payments to the administrator.
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Case Name

Size of Class

Gross
Cash
Settlement
Amount’

Administrative
Costs

In re Google Plus Profile Litigation, No. 18-cv-06164-

Estimated at

EJD (N.D. Cal) ~10 million | $7.5 million §265,000
Estimated at
Chester v. The T]X Cos., Inc., No. 15-cv-0437, 2017 ~8 million | $8.5 million $500,000
WL 6205788 (C.D. Cal. Dec. 5, 2017) (included direct
notice)
Kumar v. Salov North America Corp., 4:14-cv-02411- 5.4 million Less than | Preliminary cost
YGR (N.D. Cal.) $1.7 million est. $450,000
Class counsel
represented
administration
costs as
Martin v. Cargill, Inc., 295 F.R.D. 380 (D. Minn. ~5 million | $5.3 million $170,000.
2013)
Settlement
established
administration
fund of
$300,000
Frobberg v. Cumberland Packing Corp., No. 14-cv-
00748 (E.D.N.Y.), terms available at ~ 5 million Up to §1.5 Capped at
http://web.archive.org/web/20160528175123 /h million $210,000
ttps:/ /www.steviaintherawsettlement.com/
Capped at
Shestopal v. Follett Higher Education Group Ine., Case . . $499,000
No. é—cv—8980 (Nf). 1) g ~1.9 million | $3.5 million |, ded direct
notice)
Aguiar v. Merisant Co., 14-cv-00670 (C.D. Cal.), Unknown
terms available at ~1.2-2.4 $1.65 | (included direct
http://web.archive.org/web/20160329153716/h million million | notice to part of
ttps:/ /www.pureviasweetenersettlement.com/ class)
Dashnaw v. New Balance Ath., Inc., 2019 U.S. Dist. Capped at
LEXIS 126183, 2019 WL 3413444 (S.D. Cal. Jul. ~1.1 million | $1.4 million
$200,000
29, 2019)
ég;gpi\zfcaieégi ;;lﬂfmmt Litig., 322 FR.D. 276 1 million | $2.7 million §650,000
Case No. 5:18-cv-05062-EJD 9
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Gross
Admini .
Case Name Size of Class Cash dministrative
Settlement Costs
Amount’
Unk Unknown,
; nknown,
Bezdek v. 1Vibram USA, Inc, No. 12-cv-10513 (D. millions of

Mass.), 7 7 t . incl i
ass.), terms available a products sold $3.75 | (included direct

http://web.archive.org/web/20160503083715/h dusine cl million notice to

ttps:/ /www.fivefingerssettlement.com/ Hting cass ~300,000 class
: period

members)

Stephenson v. Neutrogena Corp., No. C 12-00426 PJH Capped at

Unk 1.8 milli
(N.D. Cal)) aknown | $1.8 million $500,000

In re Linkedln User Privacy Litig., No. 12-cv-03088,

309 FR.D. 573 (N.D. Cal.), terms available at §1.25 $140,000
http://web.archive.org/web/20150801221322/h ~800,000 milli.on (included direct
ttps://www.linkedinclassactionsettlement.com/H notice)
ome.aspx
C d
Lagarde v. Support.com, Inec., No. 12-cv-0609, 2013 $8.595 ;fg;ogg
U.S. Dist. LEXIS 42725 (N.D. Cal. Mar. 25, ~759,000 o : ;
2013) million | (included direct
notice)
38. In many of the above cases, the identities of class members were unknown to the settling
parties, yet a claims process was employed to allow absent class members to self-identify.
39. In particular, after Frank v. Gaos, Google chose not to agree to a ¢y pres-only settlement in this

Court in In re Google Plus Profile Litigation and in Google Referrer, though they involve the same sort of ratios of

settlement money to class size (or lower) as the ¢y pres settlements it is currently defending in court here and in

Google Cookie.
II. Hamilton Lincoln Law Institute and Center for Class Action Fairness
40. In my experience, and as this Court has previously seen, class counsel often responds to CCAF

objections by making a variety of sputious ad hominem attacks. This Court and the vast majority of district court
judges do not fall for such transparent and abusive tactics. My clients” objections are not less valid because a
court has criticized me in the past any more than the settlement becomes more unfair because a court criticized
abusive billing by and then sanctioned Lieff Cabraser, class counsel in this case. See_Ark. Teacher Retirement Sys.

v. State St. Bank & Trust Co., 232 F. Supp. 3d 189 (D. Mass. 2017); ATRS v. State St. Bank & Trust Co., 512 F.
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Supp. 3d 196 (D. Mass. 2020), aff'd 25 F.4th 55 (1st Cir. 2022). But ironically, Lieff Cabraser has been among
the most aggressive class counsel firms to engage in ad hominen attacks. On multiple occasions, the Seventh
Circuit has expressly disapproved these attacks when made by other counsel. See In re Stericycle Sec. Litig., 35
F.4th 555, 572 (7th Cir. 2022) (finding ad hominem attacks “improper and not at all persuasive” and observing
that “Frank’s track record...speaks for itself.”); Pearson, 968 F.3d at 831 n.1 (“the merits of an objection are
relevant, not amateurism or experience”). In an effort to anticipate such attacks and to avoid collateral litigation
over a right to file a reply preventing a one-sided record, I discuss CCAF’s history and refute the most common
ad hominem attacks below. If the Court is inclined to disregard these irrelevant ad hominem attacks, it can avoid
these collateral disputes and Section II of this declaration entirely.

41. I founded CCAF, which eventually became a 501(c)(3) non-profit public-interest law firm
based out of Washington, DC, in 2009. In 2015, CCAF merged into the non-profit 501(c)(3) Competitive
Enterprise Institute (“CEI”) and became a division within their law and litigation unit. In January 2019, CCAF
became part of HLLI, a new non-profit 501(c)(3) public-interest law firm founded in 2018.

42. CCAF’s mission is to litigate on behalf of class members against unfair class action procedures
and settlements. See, e.g., Stericycle, 35 F.4th at 572 & n.11 (citing cases); Pearson v. NBTY, Inc., 772 F.3d 778, 787
(7th Cir. 2014) (praising CCAF’s work); In re Dry Max Pampers Litig., 724 F.3d 713, 716-17 (6th Cir. 2013)
(describing CCAF’s client’s objections as “numerous, detailed and substantive”) (reversing settlement approval
and certification); Richardson v. L.’Oreal USA, Inc., 991 F. Supp. 2d 181, 205 (D.D.C. 2013) (describing CCAF’s
client’s objection as “comprehensive and sophisticated” and noting that “[o]ne good objector may be worth
many frivolous objections in ascertaining the fairness of a settlement”) (rejecting settlement approval and
certification.). CCAF has won over 200 million dollars for class members and received national acclaim for its
work. See, e.g., Adam Liptak, When Lawyers Cut Their Clients Out of the Deal, N.Y. TIMES, Aug. 13, 2013 (“the
leading critic of abusive class action settlements”); Roger Parloff, Should Plaintiffs Lawyers Get 94% of a Class
Action Settlement?, FORTUNE, Dec. 15, 2015 (“the nation’s most relentless warrior against class-action fee
abuse”); The Editorial Board, The Anthem Class-Action Con, WALL ST. J., Feb. 11, 2018 (opining “[t]he U.S.
could use more Ted Franks” while covering CCAF’s role in exposing “legal looting” in the Anthem data breach

MDL). Academics have recognized CCAF for developing “the expertise to spot problematic settlement
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provisions and attorneys’ fees.” Elizabeth Chamblee Burch, Pwblicly Funded Objectors, 19 THEORETICAL
INQUIRIES IN LAW 47, 55-57 & n.37 (2018).

43 CCAF has been successful, winning reversal or remand in dozens of federal appeals decided to
date. E.g, Frank v. Gaos, 139 S. Ct. 1041 (2019); In re Wawa, Inc. Data Sec. Litzg., 85 F.4th 712 (3d Cir. 2023); In
re Broiler Chicken Antitrust 1itig., 80 F.4th 797 (7th Cir. 2023); Williams v. Reckitt Benckiser 1.LC, 65 F.4th 1243
(11th Cir. 2023); In re Apple Inc. Device Performance Litig., 50 F.4th 769 (9th Cir. 2022); In re Stericycle Sec. Litig., 35
F.4th 555 (7th Cir. 2022); McKinney-Drobnis v. Oreshack, 16 F.4th 594 (9th Cir. 2021); Brisesio v. Henderson, 998
F.3d 1014 (9th Cir. 2021); Berni v. Barilla S.P.A, 964 F.3d 141 (2d Cit. 2020); Pearson v. Target Corp., 968 F.3d
827 (7th Cir. 2020); In re Lithium lon Batteries Antitrust Litig., 777 Fed. Appx. 221 (9th Cir. 2019) (unpublished);
In re Google Inc. Cookie Placement Consumer Privacy Litig., 934 F.3d 316 (3d Cir. 2019); In re EasySaver Rewards Litzg.,
906 F.3d 747 (9th Cir. 2018); In re Subway Footlong M#ktg. Litig., 869 F.3d 551 (7th Cir. 2017); In re Target Corp.
Customer Data Sec. Breach 1itig., 847 F.3d 608 (8th Cir. 2017); In re Walgreen Co. Stockholder Litig., 832 F.3d 718
(7th Cir. 20106); In re EasySaver Rewards Litig., 599 Fed. Appx. 274 (9th Cir. 2015) (unpublished); Ir re
BankAmerica Corp. Secs. Litig., 775 F.3d 1060 (8th Cir. 2015); Pearson . NBTY, Inc., 772 F.3d 778 (7th Cir. 2014);
Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014); In re MagSafe Apple Powe rAdapter Litig., 571 Fed. Appx.
560 (9th Cir. 2014) (unpublished); Iz re Dry Max Pampers Litig., 724 F.3d 713 (6th Cir. 2013); In re HP Inkjet
Printer Litigation, 716 F.3d 1173 (9th Cir. 2013); In re Baby Products Antitrust Litigation, 708 F.3d 163 (3d Cir.
2013); Dewey v. Volkswagen, 681 F.3d 170 (3d Cir. 2012); Robert F. Booth Trust v. Crowley, 687 F.3d 314 (7th Ci.
2012); Nachshin v. AOL, L.L.C, 663 F.3d 1034 (9th Cir. 2011); In re Bluetooth Headset Prods. Liab. 1.itig., 654 F.3d
935 (9th Cir. 2011). A number of these appeals centered around or otherwise challenged misuse of ¢y pres,
similar to the objections my clients raise in this case. See Frank; Google Cookie; BankAmerica; Pearson; Baby Products,
Nachshin. While, like most experienced litigators, we have not won every appeal we have litigated, CCAF has
won the majority of them.

44. CCAF has won more than $200 million for class members by driving the settling parties to
reach an improved bargain or by reducing outsized fee awards. Andrea Estes, Critics hit law firms’ bills after
classaction lawsuits, BOSTON GLOBE (Dec. 17, 2016) (more than $100 million at time). In particular, we have
won tens of millions of dollars for class members by successfully objecting to ¢y pres provisions. E.g., Google

Referrer (80 all-¢y pres settlement becomes a $23 million common fund on remand); McDonough v. Toys “R” Us,
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80 F. Supp. 3d 626, 661 (E.D. Pa. 2015) (“CCAF’s time was judiciously spent to increase the value of the
settlement to class members”) (internal quotation omitted); I re Citigroup Inc. Secs. Litig., 965 F. Supp. 2d 369
(8.D.N.Y. 2013) (reducing fees, and thus increasing class recovery, by more than $26 million to account for a
“significantly overstated lodestar™); In re Apple Inc. Sec. Litig., No. 5:06-cv- 05208-JF, 2011 U.S. Dist. LEXIS
52685 (N.D. Cal. May 17, 2011) (parties nullify objection by eliminating $2.5 million of ¢y pres and augmenting

the class fund by that amount).

A. Preempting Ad Hominem Attacks

45. Class counsel often try to tar CCAF as “professional objectors,” and then cite court opinions
criticizing for-profit attorneys who threaten to disrupt a settlement unless plaintiffs” attorneys buy them off
with a share of attorneys’ fees. But this is not the non-profit CCAF’s modus operandi, so the court opinions class
counsel rely upon to tar CCAF are inapposite. See Edward Brunet, Class Action Objectors: Exctortionist Free Riders
or Fairness Guarantors, 2003 U. CHI. LEGAL F. 403, 437 n. 150 (2003) (public interest groups are not professional
objectors); Paul Karlsgodt & Raj Chohan, Class Action Settlement Objectors: Minor Nuisance or Serious Threat to
Approval, BNA: CLASS ACTION LITIG. REPORT (Aug. 12, 2011) (distinguishing CCAF from professional
objectors). CCAF refuses to engage in guid pro gquo settlements, and has never withdrawn an objection in
exchange for payment. Instead, it is funded entirely through charitable donations and court-awarded attorneys’
fees. For-profit “professional objectors” have an incentive to file objections regardless of the merits of the
settlement or the objection. In contrast, a public-interest objector such as CCAF has to triage dozens of
requests for pro bono representation and dozens of unfair class action settlements, loses money on every losing
objection (and most winning objections) brought, can only raise charitable donations necessary to remain afloat
by demonstrating success, and has no interest in wasting limited resources and time on a “baseless objection.”
CCAF objects to only a small fraction of the number of unfair class action settlements and fee requests it sees.

46. While one district court called me a “professional objector” in a broader sense, that court stated
that it was not meant pejoratively, and awarded CCAF fees for a successful objection and appeal that improved
the settlement for the class. Dewey v. Volkswagen, 909 F. Supp. 2d 373, 396 n.24 (D.N.J. 2012). Similarly, the

Seventh Circuit in Iz re Subway Footlong Mktg. Litig., 869 F.3d 551 (7th Cir. 2017) referred to me non-pejoratively
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as a “professional objector” in an opinion agreeing with my objection and reversing a settlement approval and
class certification.

47. Indeed, CCAF feels strongly enough about the problem of bad-faith objectors profiting at the
expense of the class through extortionate means that it has initiated litigation to require such objectors to
disgorge their ill-gotten gains to the class. See, e.g., Pearson v. Target Corp., 893 F.3d 980 (7th Cir. 2018); see generally
Jacob Gershman, Lawsuits Allege Objector Blackmail in Class Action Litigation, WALL ST. J., Dec. 7, 20160.

48. Between 2012 and 2015, I had a private practice unrelated to my CCAF work. One of my
former clients, Christopher Bandas, is a professional objector who has settled objections and withdrawn
appeals for cash payments. I withdrew from representation of Mr. Bandas in 2015 when he undertook steps
that interfered with my non-profit work. Thereafter, Mr. Bandas was criticized by the Southern District of
New York after I ceased to represent him, and class counsel in other cases often cites that language and
attempts to attribute it to me. See Garber v. Office of the Comm’r of Baseball, 2017 WL 752183, 2017 U.S. Dist.
LEXIS 27394, at *35 n.9 (S.D.N.Y. Feb. 27, 2017). Class counsel in multiple cases, using boilerplate language,
has tried to make it seem like my paid representation of Mr. Bandas was somehow scandalous, using language
like “forced to disclose” and “secret.” The insinuations are false: my representation of Mr. Bandas was not
secret, as I filed declarations in my name on his behalf in multiple cases, noting under oath that I was being
paid to perform legal work for him; I filed notices of appearances in cases where he had previously appeared;
and my declaration in the Capztal One case ending the relationship was filed voluntarily at great personal expense
to myself, as I had been offered and refused to take a substantial sum of money to accede to a Lieff Cabraser
fee award of over $3400/hout. I only worked for Mr. Bandas in cases where I believed there was a metitotrious
objection to be made, had no role in any negotiations he made to settle appeals, and my pay was flat-rate or by
the hour and not tied to his ability to extract settlements. I argued two appeals for Mr. Bandas, and won both
of them. There is nothing scandalous about that, unless one believes it is scandalous for an attorney to be paid
to perform successful high-quality legal services for a client. CCAF has never had an attorney-client relationship
with Mr. Bandas, and Mr. Bandas never paid CCAF, other than for his share of printing expenses when he was
an independent co-appellant representing clients unrelated to CCAF.

49. Firms whose fees we have objected to have previously cited to Cizy of Livonia Employees’ Ret. Sys.

v. Wyeth, No. 07 Civ 10329 (R]S), 2013 WL 4399015 (S.D.N.Y. Aug. 7, 2013), in efforts to tar CCAF. While
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the Wyesh court did criticize our client’s objection (after mischaracterizing the nature of that objection), it
ultimately agreed with our client that class counsel’s fee request was too high, and reduced it by several million
dollars to the benefit of shareholder class members.

50. Class counsel frequently cite a 2010 case, Lonardo v. Travelers Indenmnity Co., 706 F. Supp. 2d 760,
804 (N.D. Ohio 2010), where the district court criticized a policy-based argument by CCAF as supposedly
“short on law”’; however, CCAF ultimately was successful in this Circuit on that same argument. See Iz re
Bluetooth Headset Prod. Liab. Litig., 654 F.3d 935 (9th Cir. 2011) (agreeing that reversionary clauses are a
problematic sign of self-dealing); see also Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014) (same). Moreover,
the court in Lonardo stated its belief that “Mr. Frank’s goals are policy-oriented as opposed to economic and
self-serving” and even awarded CCAF about $40,000 in attorneys’ fees for increasing the class benefit by $2
million. Lonarde, 706 F. Supp. 2d at 813-17.

51. Lieff Cabraser has in another case cited a January 2020 opinion from the Eguifax Data Breach
Litigation MDL in the Northern District of Georgia accusing me in a conclusory sentence of making “false and
misleading” statements about a settlement in rejecting my objections. I had no notice that the court was
considering making that finding, and no opportunity to respond to the accusations. I have no idea what the
district court thinks I said in either my papers or publicly that is false or misleading, because the district court
identifies no such false or misleading statements. The court appears to have conflated me with attorneys who
use the objection process to engage in extortion. I personally have argued and won similar appeals on the same
Rule 23(a)(4) objection we made in Eguifax, including in the Ninth Circuit against Lieff Cabraser. In re Lithium
Ton Batteries Antitrust Litig., 777 Fed. Appx. 221 (9th Cir. 2019). Everything we filed and that I have said publicly
about the Eguifax case and about this case is true and correct.

52. A district court judge recently criticized my objection to a coupon settlement in I re Johnson &
Jobnson Sunscreen Marketing 1itigation (S.D. Fla. 2022). The criticism was mysterious; the opinion purports to
quote a CCAF attorney asking for “a better settlement” without proposing any solutions for accomplishing
this, but that language is entirely absent from the fairness hearing transcript; and my objection, the fairness
hearing transcript, and my proposed order reveal that my objection proposed a different settlement that
appropriately reallocated the disproportionate attorney fees from the attorneys to the class. I have appealed,

with oral argument scheduled in June; the case is controlled by our victory in the Eleventh Circuit in Williams,
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which endorsed Brisesio and my theory of Rule 23(e)(2)(C)(ii), and I thus expect the appellate court to vacate
the decision. (Another possible grounds for vacating the decision is that the plaintiffs in J¢>] failed to take my
suggestion that they amend a complaint that failed to adequately allege Article III standing, and the district
court disregarded my proposed order requiring it to evaluate Article III standing. Williams suggests that this
will be fatal to the decision.) Notwithstanding the critical opinion, class counsel takes my appeal and objection
seriously enough that they retained my friend, Supreme Court advocate Ashley Keller, to argue the Eleventh
Circuit appeal in June, which is not a sign of a frivolous case.

53. CCAF has no interest in pursuing “baseless objections,” because every objection we bring on
behalf of a class member has the opportunity cost of not having time to pursue a meritorious objection in
another case. We are confronted with many more opportunities to object (or appeal erroneous settlement
approvals) than we have resources to use, and make painful decisions several times a year picking and choosing
which cases to pursue, and even which issues to pursue within the case. CCAF turns down the opportunity to
represent class members wishing to object to settlements or fees when CCAF believes the underlying
settlement or fee request is relatively fair.

54, While I am often accused of being an “ideological objector,” the ideology of CCAF’s objections
is merely the correct application of Rule 23 to ensure the fair treatment of class members. Likewise, I have
often seen class counsel assert that I oppose all class actions and am seeking to end them, not improve them.
The accusation—aside from being utterly irrelevant to the legal merits of any particular objection—has no
basis in reality. I have been writing and speaking about class actions publicly for nearly a decade, including in
testimony before state and federal legislative subcommittees, and I have never asked for an end to the class
action device, just proposed reforms for ending the abuse of class actions and class-action settlements. That I
oppose class action abuse no more means that I oppose class actions than someone who opposes food
poisoning opposes food. As a child, I admired Ralph Nader and consumer reporter Marvin Zindler (whose
autographed photo was one of my prized childhood possessions), and read every issue of Consumer Reports
from cover to cover. I have focused my practice on conflicts of interest in class actions because, among other
reasons, I saw a need to protect consumers that no one else was filling, and as a way to fulfill my childhood
dream of being a consumer advocate. I have frequently confirmed my support for the principles behind class

actions in declarations under oath, interviews, essays, and public speeches, including a January 2014
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presentation in New York that was broadcast nationally on C-SPAN and in my Supreme Court briefing in
Frank v. Gaos. On multiple occasions, successful objections brought by CCAF have resulted in new class-action
settlements where the defendants pay substantially more money to the plaintiff class without CCAF objecting
to the revised settlement. And I was the putative class representative in a federal class action, represented by a
prominent plaintiffs’ firm. Frank v. BMOCorp., Inc., No. 4:17-cv-870 (E.D. Mo.).

55. On October 1, 2015, after consultation with its board of directors and its donors, CCAF
merged with the much larger Competitive Enterprise Institute (“CEI”). Prior to its merger with CEI, CCAF
never took or solicited money from corporate donors other than court-awarded attorneys’ fees. CEI, which is
much larger than CCAF, does take a percentage of its donations from corporate donors. As part of the merger
agreement, I negotiated a commitment that CEI would not permit donors to interfere with CCAF’s case
selection or case management. In the event of a breach of this commitment, I was permitted to treat the breach
as a constructive discharge entitling me to substantial severance pay. CCAF attorneys made several filings in
several cases opposed by CEI donors, including Google.

50. CEI was willing to merge with CCAF because it supported CCAF’s pro-consumer mission and
success in challenging abusive class-action settlements and fee requests. But it is a large organization affiliated
with dozens of scholars who take a variety of controversial positions. Neither I nor CCAF’s clients agree with
all of those positions, and they should not be ascribed to me, my clients, or this objection, any more than my
support for a Pigouvian carbon tax should be ascribed to CEI scholars who have publicly opposed it.

57. CCAF has since left CEIL, and is now part of the Hamilton Lincoln Law Institute, which
receives no corporate funding, no funding from Koch entities, and no funding from the Chamber of
Commerce. We did not consult any of our donors about the objection in this case, except for the one small
donor who is an objector in this case and retained us to represent him.

58. Some class counsels have accused us of improper motivation because CCAF has on occasion
sought attorneys’ fees. While CCAF is funded entirely through charitable donations and court-awarded
attorneys’ fees, the possibility of a fee award never factors into CCAF’s decision to accept a representation or

object to an unfair class-action settlement or fee request.
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59. HLLI pays me on a salary basis that does not vary with the result in any case. HLLI and CCAF
attorneys do not receive a contingent bonus based on success in any case, a structure that would be contrary
to L.LR.S. restrictions.

60. CCAF’s history in requesting attorneys’ fees reflects this approach. Despite having made
dozens of successful objections and having won over $200 million on behalf of class members, CCAF has not
requested attorneys’ fees in the majority of its cases or even in the majority of its appellate victories. CCAF
regularly passes up the opportunity to seek fees to which it is legally entitled. In Classmates, for example, CCAF
withdrew its fee request and instead asked the district court to award money to the class; the court subsequently
found that an award of $100,000 “if anything” “would have undercompensated CCAF.” I re Classmates.com
Consol. Litig., No. 09-cv-0045-RA]J, 2012 WL 3854501, at *11 (W.D. Wash. June 15, 2012). In other cases,
CCAF has asked the court for a fraction of the fees to which it would be legally entitled based on the benefit
CCAF achieved for the class and asked for any fee award over that fractional amount be returned to the class
settlement fund. In Pefrobras, despite winning tens of millions of dollars for the class, we requested less than
$200,000 in fees. See In re Petrobras Secs. Litig., 786 Fed. Appx. 274 (2d Cir. 2019).

I declare under penalty of perjury under the laws of the United States that the foregoing is true and
correct.

Executed on March 4, 2024, in Houston, Texas.

/s/ Theodore H. Frank
Theodore H. Frank
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ACLU Foundation of Northern California
Technology and Civil Liberties Program
Proposal for Google Location History Litigation Cy Pres Award
October 5, 2023

The American Civil Liberties Union Foundation of Northern California is deeply grateful for the
invitation to submit this proposal for cy pres funds from the Google Location History Litigation.
We are excited to share three potential funding opportunities, ranging from one to three years
of funding, which would support us to continue and expand our work to promote the protection
of internet privacy. We welcome questions or further requests for information.

ORGANIZATION INFORMATION

Organization History, Programs, and Goals

The American Civil Liberties Union Foundation of Northern California (ACLU of Northern
California) is a 501(c)(3) nonprofit organization and the largest state-based affiliate of the
ACLU.! Founded in 1934, the ACLU of Northern California has been a leading champion of civil
liberties and civil rights for more than ninety years and been unwavering in our commitment to
fight for fairness, equality, and justice for all people.

We have worked throughout our organization’s history to ensure that fundamental rights are
protected as technology advances and have been a national leader in privacy and technology
work since the dawn of the digital age in the 1960s. The ACLU of Northern California helped
spearhead the passage of the California constitutional right to privacy in 1972 and has played an
instrumental role in the seminal California privacy cases and the development of California law
that leads the nation in safeguarding and promoting internet privacy.

In 2004, the ACLU of Northern California created the Technology and Civil Liberties Program—
the first dedicated ACLU legal program at a state affiliate to defend and promote privacy and
support social justice in the digital age. The Technology and Civil Liberties Program has
consistently been on the vanguard of cutting-edge legal work in the courts, with companies, and
in communities to build on the inalienable constitutional privacy rights guaranteed to all
Californians, and to safeguard and promote internet privacy rights for people in this state and
far beyond. We work to build a world where technology is helping, not harming, people and
supporting a just and equitable society.

! The ACLU Foundation of Northern California and the American Civil Liberties Union Foundation are separate legal
entities and have independent boards and budgets. A cy pres award to the American Civil Liberties Union
Foundation goes to the national entity, based in New York City. A cy pres award to the ACLU Foundation of
Northern California goes to the California state office based in San Francisco and would support the internet
privacy work of the Technology and Civil Liberties Program as detailed in this proposal.

1
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The Technology and Civil Liberties (TCL) Program is one of six legal-policy programs at the ACLU
of Northern California, and TCL program staff work on intersectional internet privacy projects
with colleagues in our other program teams: Gender, Sexuality & Reproductive Justice,
Immigrants' Rights, Democracy & Civic Engagement, Criminal Justice, and Racial & Economic
Justice. Across issue areas, we employ decades of experience with integrated advocacy, using
impact litigation, legislation,? community organizing, and public education to ensure that
constitutional rights—to free speech, to privacy, to due process—don’t just exist on paper, but
also in practice. We are longtime champions of the full range of civil rights and liberties, and our
work advancing internet privacy is intersectional by design.

Cy Pres Awards

The ACLU of Northern California has received prior cy pres awards to help develop and support
its extensive internet privacy work, as well as cy pres awards for other areas of organizational
work. The following are past cy pres awards for internet privacy and other related technology
and privacy work of the Technology and Civil Liberties Program.

- Inre Google LLC Street View Electronic Communications Litigation (2023), $1,006,583 to
the American Civil Liberties Union Foundation (ACLU National). ACLU National then
selected affiliates for subgrants to support internet privacy work, including a $250,000
subgrant to ACLU Foundation of Northern California.

- Doev. Twitter (2016), $302,914.26 for a statewide project to create awareness about
online privacy issues and educate consumers and businesses about online privacy issues
and safeguards that can be implemented to protect privacy rights.

- UCAN v. Bank of America (2007), $305,034.25 to develop and implement a public
campaign to educate consumers, policymakers, and businesses about internet privacy
rights of people in California and the privacy implications presented by new and
emerging technologies.

- Rockers et al. v eBay, Inc., et al. (2007), $40,683.06 to develop and implement a public
campaign to educate consumers, policymakers, and businesses about privacy rights of
internet users in California and the privacy implications presented by new and emerging
technologies.

- UCAN v. Capital One (2006), $203,619.18 for the California National ID Initiative, a
statewide public education and research project to educate Californians about
informational privacy threats posed by issuance of new state and national identification
documents, and to make significant progress with legislation designed to address some
of these threats.

Charity Ratings
The ACLU Foundation of Northern California is rated as a Four-Star Charity with a charity score
of 100% from Charity Navigator and a Gold Transparency rating from GuideStar.

2 Legislative work is done by the ACLU of Northern California, a separate 501(c)4 organization, and is included here
only to relay this component of our integrated advocacy approach. No cy pres funds would be used for legislative
work.
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GRANT PROPOSAL

Project Director

Nicole Ozer is the Technology and Civil Liberties Program Director for the ACLU of Northern
California and has led the organization’s cutting-edge work to defend and promote internet
privacy and other rights in the modern digital world since 2004. Nicole sets the strategic vision
for the Technology and Civil Liberties Program and its statewide team of lawyers working in the
courts, in communities, with companies, and policymakers to promote internet privacy for
people in California and far beyond.

From her position at the ACLU of Northern California, Nicole developed and led the ACLU’s
national internet privacy campaign, Demand Your dotRights. This multi-year public education
campaign connected the dots on internet privacy and government surveillance and led to many
internet privacy advances, including the first location information privacy transparency reports
by AT&T and Verizon and the passage of the landmark California Electronic Communications
Privacy Act (CalECPA). Nicole is a nationally recognized expert on internet privacy issues and
regularly speaks at local, state, and national conferences and academic events and in the media.

Nicole graduated magna cum laude from Amherst College, studied comparative civil rights
history at the University of Cape Town, South Africa, and earned her J.D. with a Certificate in
Law and Technology from the University of California, Berkeley School of Law. Before joining the
ACLU of Northern California, Nicole was an intellectual property attorney at Morrison & Foerster
LLP in San Francisco.

Nicole spent the spring of 2019 on sabbatical as a Visiting Researcher at the Berkeley Center for
Law and Technology and as a Non-Residential Fellow at the Stanford Digital Civil Society Lab.
During her sabbatical, Nicole co-authored Integrated Advocacy: Paths Forward for Digital Civil
Society. More information about Nicole’s academic and legal publications is available at
https://www.aclunc.org/staff/nicole-ozer-esg-sheher.

Nicole has been honored with the Privacy Award by the Berkeley Center for Law & Technology
and the James Madison Freedom of Information Award by the Society of Professional
Journalists. The Recorder recognized Nicole as a Woman Leader in Tech Law in both 2023 and
2018 and recognized the Technology and Civil Liberties Program as a finalist for Top Tech
Litigation Department of the Year in 2023. The Daily Journal recognized Nicole as a top Artificial
Intelligence Lawyer in 2019 and San Jose Magazine selected her as one of 20 "Women Making a
Mark" in Silicon Valley.

Program Requests - Issues, Approach, Goals & Objectives, Activities, Funding, Timeline

We live in a digital world and people of all ages must rely on internet technology to
communicate, connect, mobilize, and obtain necessities like housing, employment, and health
care. For many people— especially Black and Brown and Indigenous communities, immigrants,
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disabled people, and others that society may be trying to marginalize—our lives are increasingly
shaped by the way technology is built and whether internet privacy is protected, or personal
information is collected, used, and shared.

Defending and expanding internet privacy is critical because new technology can provide
unprecedented power to invade personal lives, undermine fundamental rights, exacerbate
injustice, and endanger people and democracy. As such, internet privacy now intersects with all
social justice and civil rights issues of our time.

The ACLU of Northern California Technology and Civil Liberties Program is a national leader in
using integrated legal strategies and coordinating work in the California courts, with companies,
and in communities, to maximize the ability to defend and promote internet privacy not just for
Californians, but also better protect these rights for people across the country and around the
world.

The Technology and Civil Liberties Program has two long-term privacy goals, namely to: 1)
ensure that all personal information gets the privacy protection it deserves; and 2) end
deployment of dragnet internet surveillance practices by law enforcement and better protect
vulnerable community members.

The ACLU of Northern California respectfully requests a cy pres award to both continue and
expand the organization’s important internet privacy work. The award would support both
litigation and other integrated advocacy that build on our successful, decades-long efforts to
advance internet privacy.

We seek cy pres funding to support the work of the ACLU of Northern California Technology and
Civil Liberties Program for the following goals and objectives:

(1) continue to work on important internet privacy cases and support new litigation and
other legal strategies utilizing California state constitutional law to better protect
internet privacy;

(2) create more awareness and understanding about privacy issues and build stronger
intersectional relationships to promote internet privacy;

(3) educate the public about how personal information is commonly collected, retained,
used, and disclosed and how people can better protect their internet privacy;

(4) educate businesses about internet privacy issues and safeguards that can be
implemented to better protect privacy rights.

Below are three possible funding options, ranging from one to three years of cy pres funding.
One-Year Proposal - $750,000 Cy Pres Award

If selected for a $750,000 cy pres award, we would be able to address the following goals and
engage in the following activities:
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(1) Work on critical internet privacy cases in state and federal court and support new

impact litigation and other legal strategies utilizing California law to better protect
internet privacy.

Many important internet privacy cases are litigated in California state and federal courts, and
the ACLU of Northern California regularly works on these cases. For example, recent work has
included:

Meza v. Superior Court (California Supreme Court) - filing an amicus letter in support of
petition for review to the California Supreme Court about internet privacy and better
protecting people’s location information from government “geofence warrants,”
dragnet law enforcement demands to technology companies for people’s location
information to discover who was in a particular place at a particular time.

In Re Ricardo (California Supreme Court) - filing an amicus brief in the successful
California Supreme court case defending internet privacy of young people enmeshed in
the criminal justice system.

EFF v. Superior Court (California Supreme Court) - filing an amicus letter in support of
petition for review to the California Supreme Court to better protect internet privacy by
ensuring transparency about government use of cell site simulators to obtain location
information and monitor where people go and what they do.

ACLU v. DOJ (Northern District of California) - successfully litigating, in partnership with
ACLU National, to enforce our freedom of information act request to seven federal
agencies and obtain records to reveal how the government was attempting to
undermine internet privacy through widespread surveillance of social media platforms.
Liapes v. Meta (First District Court of Appeals) - filing an amicus brief, in partnership
with ACLU National, related to the internet privacy implications of discriminatory ad
targeting.

In re Eshelman (Northern District of California) - successfully defeating a subpoena
attempting to pierce the internet privacy of an individual who was targeted by a
pharmaceutical tycoon for critical commentary.

hey Inc. v. Twitter (Ninth Circuit Court of Appeals) - filing an amicus brief to protect
individuals from use of a federal foreign discovery statute to pierce their internet
privacy.

There are many other internet privacy cases currently moving through the California courts,
including related to the sharing of personal information with data brokers and other third
parties, challenges to children’s internet privacy and other California laws, and cases related to
internet privacy and viewing records. The funds would be used to continue to defend and
promote the internet privacy rights of people in important cases.

The funds would also be used to develop new litigation work and other legal strategies utilizing
California state constitutional privacy law and statutory law to better protect internet privacy. It
would support the extensive legal research and writing, factual investigations, and expert
technologist support needed for cutting-edge work in the courts to promote internet privacy.
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We have a strong constitutional right to privacy in California and the ACLU of Northern
California has played an instrumental role in the seminal California privacy cases including White
v. Davis, People v. Blair, Burrows v. Superior Court, Hill v. NCAA and Sheehan v. San Francisco
49ers.

Today, in the aftermath of the Supreme Court decision in Dobbs and many states actively
attacking reproductive and LGBTQ rights, it is more critical than ever to fully utilize state privacy
law to protect people. The ACLU of Northern California has helped spearhead an important
academic symposium on this issue that will be held at Berkeley Law on October 27, 2023.
Leading academics and practitioners, including the Technology and Civil Liberties Program
Director and the senior staff attorneys, will come together to discuss the current state of the law
and discuss potential new and creative ways to utilize constitutional privacy law.

The funds will support the Technology and Civil Liberties Program to build off the learnings and
momentum of this academic symposium and have the resources necessary to develop new
cutting-edge litigation and other legal work to utilize California state constitutional privacy and
statutory law to better protect internet privacy.

(2) Create more awareness about internet privacy issues and strengthen intersectional
relationships to more effectively defend and promote internet privacy.

To better defend and promote internet privacy, it is important to create more public awareness
and builder greater connection with racial justice, economic justice, and other issues to more
effectively discuss the impact of internet privacy issues on people’s lives and strengthen
intersectional and collaborative work.

The ACLU of Northern California has already been able to do some impactful work in this area.
We organized a remote convening in October 2022, bringing together 55 organizational and
community leaders working on racial justice, youth justice, gender, sexuality and reproductive
justice, immigrants’ rights, environmental justice, and economic justice. This day-long convening
of presentations and breakout conversations facilitated robust discussion about emerging issues
and strategies for addressing internet privacy on new terrain and supported new intersectional
relationships. We also started to develop an intersectional public narrative that has already
been employed by diverse groups working on internet privacy campaigns. But much more can
and should be done.

ACLU of Northern California recognizes the need to build on this existing work and support the
intersectional education, partner engagement, organizing, and strategic communications. The
funds would enable us to:

- Better communicate about how internet privacy affects people through narrative
change and strategic communications on internet privacy. It would provide the funding
needed for focus groups and message testing to inform more effective public narratives
and public education materials on internet privacy and intersectional engagement.
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(3)

Diversify and strengthen coalitions to support internet privacy. It would support the
team’s travel, attendance, and participation at diverse events and coalition meetings to
build and maintain needed relationships. It would support the partner engagement and
coalition organizing needed to diversify and strengthen internet privacy coalitions.

Educate the public about how personal information is commonly collected, retained,
used, and disclosed on the internet and how to better protect the privacy of their
personal information.

Making sure that people better understand how personal information is collected, retained,
used, and disclosed and how to better protect the privacy of their personal information is
foundational to better protecting internet privacy.

The funds would allow us to:

(4)

Research, draft, and publish at least four new easy-to-understand internet privacy
education materials on topics such as:

- Internet Privacy and Health Apps and Services

- Internet Privacy and Location Information

- Internet Privacy and Digital Payments

- Internet Privacy & Learning What Information Has Been Collected and Shared

About You
- Internet Privacy & Government Demands for Your Personal Information
- Internet Privacy and Student Information

Give presentations at local, state, and national conferences to educate a diverse cross-
section of the public, including young people and people of color, about how to access
resources about internet privacy issues and how to better protect their privacy.
Research and draft materials for both online distribution and offline publication,
including newspapers, social networking sites, and our own blog, to highlight internet
privacy issues and educate the public about how to better protect their privacy.
Continue to meaningfully serve as a privacy resource for the legal and technical
community; analyze emerging privacy issues and develop new policy papers; support
corporate advocacy by diverse partners; and participate in academic symposia, events,
and educational activities to advance privacy issues hosted by public agencies, law
schools, technology centers, and clinics in California and around the country.

Increase awareness and accountability among businesses on internet privacy issues and
protections that should be implemented to better protect internet privacy rights.

Educating and effectively pushing companies to better protect internet privacy rights is also
essential. The funds would allow us to:

Research, draft, and publish an extensive update of the ACLU of Northern California’s
pioneering business primer, Privacy & Free Speech, It’s Good for Business. With its more
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than 150 real-life business case studies and internet privacy resources on information
collection, retention, use, and disclosure, it is the most comprehensive resource of its
kind to help companies better safeguard internet privacy (available online at
www.aclunc.org/business/primer).

Many people have already utilized the business primer, and it has been the focus of
presentations for the business, legal, and technical community at high-level conferences
around the country such as South by Southwest, Defcon, Gartner, and the RSA Computer
Security Conference. The business primer has also been cited by the Federal Trade
Commission.

The funds also would allow us to:
- Research, draft, and publish at least four new internet privacy materials for business on
topics such as:
- Internet Privacy and Health Apps and Services
- Internet Privacy and Location Information
- Internet Privacy and Digital Payments
- How Your Business Can Comply with Internet Privacy Law and Why It Matters
- How Your Business Can Use Internet Privacy Law to Protect People from
Government Demands
- Internet Privacy and Student Information
- Meet with companies, both well established and start-ups, to discuss emerging
technology and business models and push for incorporation of more effective internet
privacy protections into product and business plan design and help prevent privacy
invasions.

Timeline for all activities — to be completed within 1 year of receiving the cy pres award.

Two-Year Proposal - $1.5 Million Cy Pres Award

A cy pres award of $1.5 million would provide the additional support needed to implement the
activities that were developed in Year 1 as well as fund important new projects to further
deepen and expand the internet privacy work.

(1) Continue to engage in the existing cases and support the implementation of the new
litigation and legal strategies developed in Year 1 to utilize the California constitutional
right to privacy.

The funds would support the extensive legal research and writing, factual investigations, and
expert technologist support needed to continue to work on existing cases and implement the
cutting-edge litigation and other legal strategies using California constitutional law and other
laws developed during Year 1.

(2) Continue to create more awareness about internet privacy issues and strengthen
intersectional relationships to more effectively defend and promote internet privacy.
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The funds would support continued, consistent work on narrative change and strategic
communications work on internet privacy, including:

(3)

Utilize the public narrative work developed in Year 1 and regularly use in public
materials and press opportunities. Provide strategic support to also facilitate its
effective use by diverse partners for their own internet privacy work.

Continue to travel, attend, and participate in diverse events to build and maintain
needed relationships.

Continue partner engagement and organizing to diversify and strengthen internet
privacy coalitions.

Organize and host a follow-up intersectional convening to continue to support greater
cross-organization work on emerging issues in internet privacy.

Continue to educate the public about how personal information is commonly collected,
retained, used, and disclosed on the internet and how to better protect the privacy of
their personal information.

The funds would support promotion of the materials produced in Year 1 and continued,
consistent work to educate the public about internet privacy and how to better protect the
privacy of their personal information.

(4)

Widely promote the new easy-to-understand internet privacy education materials
produced in Year 1.

Continue to give presentations at local, state, and national conferences to educate a
diverse cross-section of the public, including young people and people of color, about
how to access resources about internet privacy issues and how to better protect their
privacy.

Continue to research and draft materials for both online distribution and offline
publication, including newspapers, social networking sites, and our own blog, to
highlight internet privacy issues and educate the public about how to better protect
their privacy.

Continue to meaningfully serve as a privacy resource for the legal and technical
community; analyze emerging privacy issues and develop new policy papers; support
corporate advocacy by diverse partners; and participate in academic symposia, events,
and educational activities to advance privacy issues hosted by public agencies, law
schools, technology centers, and clinics in California and around the country.

Continue to increase awareness and accountability among businesses on internet
privacy issues and protections that should be implemented to better protect internet
privacy rights.

The funds would support the promotion of materials produced in Year 1 and the continued,
consistent work to educate and push businesses to better protect internet privacy.



I Promote the internet privacy update to the business primer, online through our
website, social networking sites, our own blog, and online marketing. Offline through
presentations a



