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Dalit Cohen and Melanie Wohl object to the proposed nationwide class settlement in this 

action on numerous grounds. Plaintiffs Cohen and Wohl (the “Cohen Plaintiffs”) are Plaintiffs in a 

similar legal action against Elixir Cosmetics OPCO, LLC (“Elixir” or “Defendant”) pending in the 

United States District Court for the Eastern District of New York, Cohen v. Elixir Cosmetics, OPCO, 

LLC, Case No. 2:24-cv-03327 (“Cohen Action”). Background on the interactions between the Cohen 

Plaintiffs and the parties in this action is set forth in the accompanying Emergency Motion for Leave 

to File Written Objections and is incorporated here.  

THE PROPOSED SETTLEMENT AGREEMENT SHOULD BE REJECTED 

 The proposed settlement agreement in this case would allow Defendant to continue largely 

unabated with the unlawful and deceptive marketing and advertising practices that purportedly 

precipitated this litigation, while at the same time earning Plaintiff Skarpnes’s counsel over 

$800,000 in attorneys’ fees and expenses for merely filing a recycled complaint.   

 Plaintiff Skarpnes alleged in her complaint that Babe Lash Essential, Lash Serum, Babe Lash 

Eyelash Serum, Babe Amplifying Brow Serum and Babe Brow Serum (“Products”), contain 

Isopropyl Cloprostenate (“ICP”), an analog of prostaglandin. Use of eye lash serums with ICP, “like 

the Products [Babe Lash and Babe Brow], has been extensively litigated in California. . . .[T]he 

Products are unapproved and misbranded drugs under the California Sherman law (and identical 

federal law).” Skarpnes v Elixir Cosmetics OPCO, LLC, Case No. CU23-04638 (“Complaint”), ¶¶ 

43, 44. This is because ICP has been declared a drug by the U.S. Federal and Drug Administration 

(“FDA”). Using drugs for this purpose requires FDA preapproval and authorization. Otherwise the 

product is misbranded and illegal. Id., ¶ 14. Beyond their illegality, the Complaint further alleges 

that serious adverse side effects accompanies use. “The adverse side effects include but are not 

limited to: ocular irritation, conjunctival hyperemia, iris color change, eyelid pigmentation, redness, 

macular edema, ocular inflammation, unwanted hair growth, eye pruritus, blurred vision and 

blindness.” Id., ¶ 12. Not only does Plaintiff Skarpnes allege this, but as per her complaint, the FDA 

has warned that the harmful side effects of ICP lash and brow products include: “ocular irritation, 

hyperemia, iris color change, macular edema, ocular inflammation, and interference with glaucoma 
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therapy” and are Pregnancy Class C. Id.,  ¶¶ 21, 39 (emphasis added). In other words, among many 

serious health risks to vision, Babe Lash and Babe Brow Products can permanently turn lighter 

colored eyes brown, or impart brown spots to them. It can also permanently darken pigmentation of 

the skin around the eyes creating the appearance of dark circles. 

 Furthermore, and in favorable contrast to the Elixir Products here, the Complaint cites the 

drug Latisse—for which Allergen obtained the requisite FDA approval and which is available by 

prescription only. Even in the context of required medical consultation (the prescription), Allergen 

expressly warns users about Latisse’s potential side effects including: “intraocular pressure, iris 

pigmentation changes, lid pigmentation, hair growth outside the treatment areas, intraocular 

inflammation, and macular edema.” Id., ¶ 18. Accordingly, Plaintiff Skarpnes alleges that 

“Defendant fails to advise consumers of material information . . . . Defendant fails to adequately 

disclose (in a clear and prominent manner) the existence and severity of potential side effects 

of ICP and synthetic prostaglandin analogues.” Id., ¶ 36 (emphasis added). 

 And yet the proposed settlement agreement remedies none of these failures. Moreover, it 

impermissibly expands nationwide what at most should be a California-wide class represented, as it 

is, only by one California plaintiff. For these reasons, and those expressed below, the Cohen 

Plaintiffs object to this proposed settlement, and request that final approval be denied in order for the 

infirmities addressed herein to be addressed, or at the least, for the class definition to exclude New 

York purchasers of Elixir Products so that their claims may be pursued unencumbered in the Cohen 

action.  

 
I. THE PARTIES TO THE PROPOSED SETTLEMENT FAILED TO PROVIDE 

ADEQUATE NOTICE TO THE CLASS 
 

First, as argued in the accompanying Motion for Leave to File Written Objections, Melanie 

Wohl and Dalit Cohen both purchased Babe Lash and were in direct consult with Defendant and its 

counsel about their claims. Instead of providing them notice of the proposed nationwide settlement, 

Defendant instead obfuscated (at best), and sought over 60 days to respond to their claims in order to 
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purportedly conduct an “investigation” and respond on the merits. See Declaration of Michael D. 

Braun in Support of Emergency Motion for Leave to File Written Objections to Proposed Class 

Settlement and Objections of Melanie Wohl and Dalit Cohen, ¶¶ 5-13 (“Braun Decl.”). That is, 

across a period during which Defendant knew the limitations period for filing an objection or claims 

would run. Given that they were known claimants, it was incumbent on Defendant to provide notice 

to Wohl and Cohen, but neither were notified by it. Id.; Braun Decl. Additionally, neither received 

notice pursuant to the official notice plan, thereby established as inadequate. Declarations of Dalit 

Cohen and Melanie Wohl, attached as Exs. F & G to the Braun Decl. Good cause to believe that 

notice is inadequate warrants rejection of a proposed class settlement. See, e.g., Dunk v. Ford Motor 

Co., 48 Cal. App. 4th 1794 (1996) (courts have broad discretion to find that notice was not fair and 

reasonable).  
 

II. THE PROPOSED AGREEMENT IMPERMISSIBLY ENCOMPASSES NEW 
YORK CONSUMERS, AS WELL AS OTHER NON-CALIFORNIA CONSUMERS 
 

“California courts have concluded that state statutory remedies may be invoked by out-of-

state parties when they are harmed by wrongful conduct occurring in California." In re iPhone 4S 

Consumer Litig., 2013 U.S. Dist. LEXIS 103058, at *23 (N.D. Cal. July 23, 2013) quoting Norwest 

Mortg., Inc. v. Superior Ct., 72 Cal. App. 4th 214, 224-225 (1999). “Whether these laws may be 

applied to interstate plaintiffs involves a two-step process. First, the plaintiff bears the onus to 

demonstrate the application of California law comports with due process. This involves establishing 

sufficient contacts between the alleged misconduct and the state.” Effinger v. Ancient Organics LLC, 

657 F. Supp. 3d 1290, 1301 (N.D. Cal. 2023). Only if a plaintiff is successful in so demonstrating 

does the onus shift to the party opposing the application to show that foreign law, rather than 

California law, should apply to these claims. Id.  

Here, there are no contacts that would support anything more than a California-only class. As 

detailed in the Skarpnes Complaint, there is a single plaintiff located in California who purchased a 

class product in California. ¶ 6. The Defendant is located in Texas. It does not have offices, 

manufacturing facilities or any other contacts in California. ¶7. Its sales, and thereby its false and 
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misleading advertisements and labeling are disseminated nationwide. ¶ 8. Every class member was 

therefore exposed to the alleged misconduct in the state where they reside.    

It is axiomatic that “every state has an interest in having its law applied to its resident 

claimants."  Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1187 (9th Cir. 2001). California 

law acknowledges that "a jurisdiction ordinarily has the predominant interest in regulating conduct 

that occurs within its borders . . . ." Mazza v. Am. Honda Motor Co., 666 F.3d 581, 592 (9th Cir. 

2012) citing McCann v. Foster Wheeler LLC, 48 Cal. 4th 68, 97 (2010). Similarly, "with respect to 

regulating or affecting conduct within its borders, the place of the wrong has the predominant 

interest." See Hernandez v. Burger, 102 Cal. App. 3d 795, 802 (1980). Under California law, the 

place of the wrong is the state where the last event necessary to make the actor liable 

occurred. McCann, 48 Cal. 4th at 94 n.12 (the geographic location of an omission is the place of the 

transaction where it should have been disclosed); Zinn v. Ex-Cell-O Corp., 148 Cal. App. 2d 56, 80 

n.6 (1957) (concluding in fraud case that the place of the wrong was the state where the 

misrepresentations were communicated to the plaintiffs, not the state where the intention to 

misrepresent was formed or where the misrepresented acts took place). 

Here, the Cohen Plaintiffs are New York residents who were exposed to Defendant’s conduct 

in New York. They seek to enforce their rights under New York laws, which include statutory 

damages that are unavailable under California laws and otherwise not compensated under the terms 

of the proposed settlement.1 Conversely, California's interest in applying its law to non-California 

class members is attenuated. See Edgar v. MITE Corp, 457 U.S. 624, 644 (1982) ("While protecting 

 
1 The proposed settlement provides each class claimant up to $25 without a receipt. As detailed in 
the Skarpnes Complaint, a typical class product costs nearly double the amount of class member 
remuneration. The Cohen Plaintiffs, and the class they seek to represent would be eligible not only 
for a full refund measure of damages, but statutory damage of up to $500.00 per violation. N.Y. 
GEN. BUS. LAW § 350-e. Accord Montera v. Premier Nutrition Corporation, 621 F.Supp.3d 1012 
(2022) (awarding approximately $13 million in statutory damages plus interest under NYGBL in 
addition to actual damages).  
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local investors is plainly a legitimate state objective, the State has no legitimate interest in protecting 

nonresident shareholders." (emphasis added)). 
 
 

III. THE PROPOSED AGREEMENT JUDICIALLY CONDONES DEFENDANT’S 
CONTINUED USE OF AN INGREDIENT—ICP—THAT SKARPNES ALLEGES 
IS AN ILLEGAL AND BARRED INGREDIENT ABSENT PRIOR 
AUTHORIZATION FROM THE FDA 

Under the proposed agreement, Defendant must indicate on the outer package of the Products 

that they contain Isopropyl Cloprostenate, “an analog of prostaglandin.” Stipulated Class Settlement 

Agreement and Release (Proposed Settlement”) Ex. F at A3.2 But this is a far cry from meaningful 

redress for the allegations and claims in the Complaint that the Products violate identical federal and 

state laws because they contain unapproved drugs. Complaint ¶¶ 15-21. Plaintiff Skarpnes even goes 

so far as to contrast the Products to Allergen’s FDA-approved Latisse, which is available only by 

prescription. Id. Unapproved drugs,3 which impermissibly bypass scrutiny by the FDA for both 

safety and efficacy, are prohibited from entering interstate commerce. 21 U.S.C. §§ 331(d), 355(a). 

They also confer zero value on consumers, enabling a full refund damages model. Steroid Hormone 

Prod. Cases, 181 Cal. App. 4th 145, 157 (Cal. App. 2 Dist. 2010), as modified on denial of reh'g 

(Feb. 8, 2010) (approving full refund damages model because product was advertised as legal but 

contained illegal ingredients); Ortega v. Nat. Balance, Inc., 300 F.R.D. 422, 430 (C.D. Cal. 2014), 

order reinstated sub nom. Lambert v. Nutraceutical Corp., CV 13-05942-AB (EX), 2020 WL 

12012559 (C.D. Cal. Jan. 8, 2020) (approving full refund model where Plaintiffs alleged that 

 
2 Available at 
https://blsettlement.com/assets/uploads/settlement_agreement_elixir_skarpnes_final_with_exhibits_f
ully_executed_1707501898.pdf.  

3 Under section 201(g)(1)(B) and (g)(1)(C) of the Federal Food Drug & Cosmetic Act (“FFDCA”) 
(codified at 21 U.S.C. § 321(g)(1)(B) and (g)(1)(C)), a “drug” is defined, in part, as an “article[] 
intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or other 
animals,” or an  “article[] (other than food) intended to affect the structure or any function of the 
body of man or other animals.” 
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aphrodisiac was illegal and thus valueless), as cited in In re JUUL Labs, Inc., Mktg. Sales Pracs. & 

Prods. Liab. Litig., 609 F. Supp. 3d 942, 976 (N.D. Cal. 2022). 

As such, both the injunctive and monetary relief are inadequate. The injunctive relief fails 

entirely to redress the illegal and unlawful nature of the Products. As well, the monetary relief fails 

to achieve full refunds. The proposed settlement should be rejected on these bases alone. 

 
IV. THE PROPOSED AGREEMENT FAILS TO PROFFER ANY RELIEF FOR 

CLAIMS PREMISED ON THE POTENTIAL AND SERIOUS HARM OF IRIS 
DISCOLORATION, AND PROFFERS WOEFULLY INADEQUATE RELIEF 
FOR OTHER POTENTIALLY SERIOUS HARMS 

 
Plaintiff Skarpnes’s Complaint is replete with allegations about the serious bodily harms that 

can result from use of the Products. Again and again, she asserts the Products’ potential adverse side 

effects, including: ocular irritation, conjunctival hyperemia, iris color change, eyelid pigmentation, 

redness, macular edema, ocular inflammation, unwanted hair growth, eye pruritus, blurred vision 

and blindness.” Complaint, ¶ 12. Skarpnes also alleges that the FDA, in warning letters to 

manufacturers, has warned of these harmful side effects, and more precisely of: “ocular irritation, 

hyperemia, iris color change, macular edema, ocular inflammation, and interference with glaucoma 

therapy,” and has classified such products as Pregnancy Class C. Id.,  ¶ 21, ¶ 39.  

But there is no provision anywhere in the proposed settlement that even mentions the risk of 

“iris color change” so as to remedy that deceptive omission—let alone on the outer packaging of the 

Products, or on websites, which are most commonly viewed by consumers before purchase. Like the 

other bodily risks, this presents a serious risk of bodily injury. To be clear, by using the Products, 

someone with light colored eyes (blue or green) may unwittingly discover that their iris color is 

changing to brown—permanently, and/or that their irises are otherwise darkening. So too, someone 

with brown eyes may unwittingly find that their irises have darkened, and/or may develop very dark 

spots throughout their irises. The complete and inexcusable failure to remedy this deceptive 

omission from the Products’ packaging should doom the proposed settlement. Reasonable 

consumers still will not perceive that they are incurring this FDA-acknowledged risk of permanent 

eye color change by purchasing and using the Products if the woefully inadequate injunctive relief 

proposed in the Skarpnes settlement is approved.  
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Equally, the Proposed Settlement does virtually nothing to notify consumers of the myriad 

other serious bodily harms that can attend use of the Products. The simple solution would be to place 

a prominent warning on Product packaging to the effect that their use may produce serious side 

effects including permanent pigmentation changes, permanent dark undereye circles, ocular 

infections, and more—while expressly referring consumers to a website that prominently contains a 

complete set of warnings. Otherwise consumers are deceived into purchasing Products that are not 

only per se unlawful, but which the FDA has stated can cause horrific effects with routine use. They 

bear repetition here: ocular irritation, conjunctival hyperemia, iris color change, eyelid pigmentation, 

redness, macular edema, ocular inflammation, unwanted hair growth, eye pruritus, blurred vision 

and blindness. Instead, the Proposed Settlement provides: 

 No notice on the outer package—which is visible to consumers before 

purchase and thus of key relevance to consumer fraud claims—that the 

Product may result in eye color change, permanent dark undereye circles, 

conjunctival hyperemia, eyelid pigmentation, macular edema, unwanted hair 

growth, eye pruritus, blurred visions, or blindness. Instead, the “expanded 

warning” merely cautions to avoid contact with eyes, to stop use if “unwanted 

effects” occur, and/or to seek medical attention4; and 

 No notice on the package insert either that the Product may cause the above listed 

bodily injuries. Instead, the insert diminishes known side effects by opening the 

directions of use with the false and misleading statement, “As with all cosmetic 

products used in the area of the eye,” which only exacerbates the deception originally 

alleged. So too, the directions misleading indicate that direct application to the eye is 

the sole cause of any side effect, when that is inaccurate.5 

 
4 The proposed warning merely states: “For external use. Avoid getting in eyes; if so, immediately 
rinse thoroughly with cool water. Not for use by customers under the age of 18. Do not use on 
damaged or irritated skin, if pregnant or nursing or undergoing treatment for glaucoma or cancer. 
Not recommended if you have ever experienced dry eyes, eye infections, styes or any other eye-
related disorder. If redness, irritation or other unwanted effects occur, stop using product 
immediately. If symptoms persist, seek medical attention. Keep out of reach of children. Only apply 
with applicator provided. Do not share applicator.” Proposed Settlement Ex. F at Exh. A1. 
 
5 The proposed packaging insert states: “Directions: As with all cosmetic products used in the area of 
the eye (or close proximity to the eye), it is important to carefully read all directions and warnings. 
Carefully apply Babe Lash Essential Serum once daily on a clean, dry upper lash line only using a 
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At bottom, the proposed settlement offers the class nothing more in terms of notification that 

the Products are illegal drugs and that they carry risks of serious bodily harm than the current label 

does. Indeed, it adds to the deception by equating the Products with other, safer, eye products, while 

insulating Defendant from further claims—on a nationwide basis no less. Such relief should be flatly 

rejected as inadequate and unfair to the Class. As Judge Posner explained in a case precisely on 

point—Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014)—the benefits of cosmetic word edits to 

the labels of the glucosamine bottles inured solely to defendants, not consumers: 
 
A larger objection to the injunction is that it’s superfluous—or even adverse to 

consumers. Given the emphasis that class counsel place on the fraudulent character of 
[defendant]’s claims, [defendant] might have an incentive even without an injunction to 
change them. The injunction actually gives it protection by allowing it, with a judicial 
imprimatur (because it’s part of a settlement approved by the district court), to preserve 
the substance of the claims by making—as we’re about to see—purely cosmetic 
changes in wording, which [defendant] in effect is seeking judicial approval of. For the 
injunction seems substantively empty. In place of “support[s] renewal of cartilage” 
[defendant] is to substitute “contains a key building block of cartilage.” We see no 
substantive change. 

Id., at 785. The same criticism is appropriately levied at the Proposed Settlement in this case; the 

injunctive relief is substantively empty. See also Koby v. ARS Nat’l Servs., Inc., 846 F.3d 1071, 1080 

(9th Cir. 2017) (reversing a lower court’s approval of a class-action settlement agreement and 

determining that injunctive relief that “does not obligate [the defendant] to do anything it was not 

already doing” and does not provide value to the class); Duran v. Obesity Research Inst., LLC, 1 Cal. 

 
single stroke on your eyelid just above your upper lash line. Use one dip into the bottle for both 
upper lash lines and allow 2-3 minutes for the serum to fully dry before lying down or applying other 
products to your eye area. If serum gets into the eye, immediately rinse thoroughly with cool water 
to completely remove serum from the eye. Do not apply to the lower lash line. Apply every day, then 
once satisfied with results, use 2 to 3 times per week for maintenance.  
 
This cosmetic product contains (a small amount of) isopropyl cloprostenate, an analog of 
prostaglandin.  It is important to use the product as instructed so that it does not get into the eye. As 
instructed in the directions for application, if product does come into contact with the eye, 
immediately rinse thoroughly with cool water to completely remove the cosmetic serum from the 
eye.”  Proposed Settlement Ex. F at Exh. A2. 
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App. 5th 635, 637 (2016) (Where injunctive relief portion of a settlement is illusory, it cannot be 

considered a factor in determining the settlement's reasonableness).  

 
V. THERE ARE SERIOUS QUESTIONS ABOUT THE ADEQUACY OF 

REPRESENTATION AND/OR REASONABLENESS OF ATTORNEYS’ FEES  

Finally, it bears noting that the proposed settlement was reached within one month of the 

filing of the Skarpnes Complaint, which itself largely recycles a prior complaint against another eye 

lash enhancement product. See Scherr v. Rodan & Fields, Case No. CIVDS 1723435, Superior Court 

of California, County of San Francisco, Lash Boost Cases, JCCP No. 4981.6 While that would 

constitute an accomplishment if injunctive relief were meaningful, such is demonstrably not the case 

here. Instead, the proposed settlement raises serious concerns as to whether arms-length bargaining 

transpired. Furthermore, Skarpnes Plaintiff’s counsel seeks fees in the amount of $800,000.00 for a 

largely recycled complaint and instant resolution. Cf., Dennis v. Kellogg Co., 697 F.3d 858, 861 (9th 

Cir. 2012) (reversing district court’s approval of a settlement that provided for, among other things, 

$2 million in attorneys’ fees and a maximum of $15 to each class member, stating “[i]n a class 

action … any settlement must be approved by the court to ensure that class counsel and the named 

plaintiffs do not place their own interests above those of the absent class members.”). See also In re 

Dry Max Pampers Litig., 724 F.3d 713, 721 (6th Cir. 2013) (reversing district court’s approval of a 

settlement that awarded $2.73 million to class counsel while unnamed class members received relief 

of only negligible value, determining that the agreement benefited class counsel “vastly more than it 

[did] the consumers who comprise the class,” and therefore was unfair); Hanlon v. Chrysler Corp., 

 
6 In that settlement, class counsel obtained a retained an astonishing 53.5% of the settlement fund for 
fees and expenses, and administration costs. It too failed to adequately address numerous class 
claims but at least included far more express and extensive warnings about possible side effects, and 
incorporated numerous class representatives. See Scherr v. Rodan & Fields, LLC, and Gorzo et al. v. 
Rodan & Fields, LLC, No. CGC-18-565628, Lash Boost Cases, JCCP No. 4981 (California Superior 
Court County of San Francisco)(Settlement Agreement §2 and Entry of Judgment) available at 
https://lbsettlement.com/Home/Documents. 
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150 F.3d 1011, 1021 (9th Cir. 1998) (concerns of potential conflict of interest warrant special 

attention). In short, the proposed settlement is too little and too quick as far as the interests of the 

proposed Class are concerned. 

 
DATED: May 7, 2024 Respectfully submitted, 
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