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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

MICHEL LUKAS, MOUSSA KOUYAT,
and JOHN ANDERSON, on behalf of Case No: 2:23-cv-08678-NRM-ST
themselves and all others similarly situated,
SECOND AMENDED CLASS
Plaintiffs,
ACTION COMPLAINT
V.
JURY TRIAL DEMANDED
EVIG, LLC d/b/a Balance of Nature,

Defendant.

Plaintiffs Michel Lukas (“Plaintiff Lukas” or “Mr. Lukas”), Moussa Kouyat (“Plaintiff
Kouyat” or “Mr. Kouyat”), and John Anderson (“Plaintiff Anderson” or “Mr. Anderson”)
(collectively “Plaintiffs”), on behalf of themselves and all others similarly situated, by and through
their undersigned counsel, bring this action against Evig, LLC d/b/a Balance of Nature (“Balance
of Nature” or “Defendant”). For their Second Amended Complaint, Plaintiffs allege the following
based upon personal knowledge as to their own acts and experiences and upon the investigation

conducted by counsel as to all other allegations:

SUMMARY OF THE ACTION

1. Plaintiffs, on behalf of themselves and all putative members of the “Class” (defined
below), bring claims under the New York General Business Law (“N.Y. GBL”), specifically N.Y.
GBL §§ 349, et seq. and N.Y. GBL §§ 350, et seq., against Balance of Nature as a class action.

2. This action arises from the deceptive trade practices of Defendant in its manufacture
and sale of dietary supplement products labeled “Fruits,” “Veggies,” and “Fiber & Spice”
(collectively, the “Products™) and its advertisements which claim that the Products can prevent,
treat, cure, or mitigate the symptoms of serious disease conditions such as diabetes, arthritis,

influenza, chronic fatigue, fibromyalgia, heart disease, and cancer. This action further arises from
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Defendant making false and deceptive health arffillWell-being claims about the purported nutritional

benefits of taking Balance of Nature Products.

3. Balance of Nature’s representations regarding the efficacy and health benefits of
the Products on their labels, webpages and other marketing and advertising media and materials is
purposely deceptive to create a competitive advantage against compliant competitors. However, it
is the consumers that ultimately suffer by this deviant and non-compliant behavior because Balance
of Nature knowingly provides non-factual information in an attempt to deceive and entice sales to
consumers.

4. Plaintiffs do not seek to impose requirements greater than those required by FDA
regulations. Plaintiffs’ claims do not seek to expand upon, or call for stricter standards, than the
labeling or marketing requirements established by FDA regulations.

PARTIES

5. Plaintiff Lukas is a citizen and resident of Island Park, New York. Beginning in or
around March 2023, Plaintiff Lukas purchased the Balance of Nature Fruits and Veggies Products
while in the State of New York after noticing the health benefits mentioned in reviews and ads on
Instagram and Amazon, which represented that the Products helped maintain bowel health, prevent
constipation and ulcers, was third party tested, gluten free, made with 100% natural fruits and
vegetables with meaningful nutrition, and did not contain any extra sugar, pesticides, or additives.
Plaintiff Lukas purchased the Products in reliance upon the belief that purchasing and using the
Products would provide him with real and meaningful nutrition that would improve his energy,
health and well-being and relied upon the claims made by Defendant that its ads were backed up
with reliable and valid scientific research.

6. At no point, neither during Plaintiff Lukas’ research on the Products or at the point
of sale, did Defendant disclose that the Products did not have the nutritional values and health
benefits that it advertised.

7. Plaintiff Kouyat is a citizen of and resident of the Bronx, New York. In or around

2
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August of 2023, Plaintiff Kouyat purchased thd Balance of Nature Fruit and Veggies Products

while in the State of New York. Plaintiff Kouyat made the purchases after reading materials put
forth by Balance of Nature on social media and YouTube regarding that Products’ ability to help
fight against heart disease, diabetes, and high cholesterol and was third party tested, gluten free,
made with 100% natural fruits and vegetables with meaningful nutrition, and did not contain any
extra sugar, pesticides, or additives. Plaintiff Kouyat purchased the Products in reliance upon the
belief that purchasing and using the Products would provide him with real and meaningful nutrition
that would improve his energy, health and well-being and relied upon the claims made by
Defendant that its ads were backed up with reliable and valid scientific research.

8. At no point, neither during Plaintiff Kouyat’s research on the Products or at the
point of sale, did Defendant disclose that the Products did not have the nutritional values and health

benefits that it advertised.

9. Plaintiff Anderson is a citizen and resident of East Islip, New York. Beginning in
or around January of 2023, Plaintiff Anderson purchased the Balance of Nature Fruits and Veggies
Products while in the State of New York after noticing the health benefits mentioned in ads on Fox
News and social media, which represented that the Products helped consumers ingest the daily
recommended amounts of fruits and vegetables and helped to prevent diabetes and heart disease.
Plaintiff Anderson purchased the Products in reliance upon the belief that purchasing and using
the Products would provide him with real and meaningful nutrition that would prevent diabetes
and heart disease and relied upon the claims made by Defendant that its ads were backed up with
reliable and valid scientific research.

10. At no point, either during Plaintiff Anderson’s research on the Products or at the
point of sale, did Defendant disclose that the Products did not have the nutritional values and health
benefits that it advertised.

11. Defendant is a limited liability corporation with its principal office in the State of

Nevada. Balance of Nature makes and distributes dietary supplements throughout the United States
3
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and, specifically, to consumers in the state of N&#¥ York

JURISDICTION AND VENUE

12.  This action is properly before this Court, and this Court has subject matter
jurisdiction over this action under the Class Action Fairness Act. Specifically, at least one member
of the proposed class is a citizen of a different state from Balance of Nature, the number of
proposed Class members exceeds 100, and the aggregate amount in controversy exceeds the
sum or value of $5,000,000.00, exclusive of interests and costs. See 28 U.S.C. § 1332(d)(2)(A).

13.  This Court has general and specific jurisdiction over the Defendant because
Defendant has sufficient minimum contacts within the state of New York to establish Defendant’s
presence in the state of New York, and certain material acts upon which this suit is based occurred
within the state of New York. Balance of Nature does substantial business in the state of New York
and within this District and otherwise maintains requisite minimum contacts with the state of New
York. Specifically, Balance of Nature distributed and sold the Products in the state of New York.

14. Venue is also proper in this District under 28 U.S.C. § 1391(b)(2) because
Defendant is subject to personal jurisdiction within the state of New York and a substantial part of
the events or omissions giving rise to the claims asserted herein occurred in this District, including
that Plaintiffs purchased and used the Products in the state of New York and in this District.
Additionally, Balance of Nature distributes the Products in this District, receives substantial
compensation and profits from the sale and lease of Products in this District, and has and continues
to conceal and make misrepresentations and material omissions in this District.

FACTUAL BACKGROUND AND SUBSTANTIVE ALLEGATIONS

L DEFENDANT’S SALES

15. Defendant’s Products are sold on Defendant’s own website and other third parties’
websites, including Amazon.com, Walmart.com, and Macys.com.

16. However, Defendant’s Product listings on Amazon.com, Walmart.com, and

Macys.com list the seller of Defendant Product’s as Pattern Professional (hereinafter “Pattern”),
4
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as described herein. 621

A. Amazon.com!

17. On Defendant’s Amazon Store, a consumer can select which one of Defendant’s
Products he/she would like to purchase. Defendant’s Amazon Store has four products listed.

18. After selecting the desired Product, the consumer is directed to that Products’
Amazon Product Page.

19. Once on the Amazon Product Page, a consumer can view the Product details and
the seller of the Product within the Amazon Buy Box, as seen within the red box in the bottom
righthand corner of the screenshot below.?
& Balance of Nature Fruits a_nd Veggies ::: ;mmmu-nrm. s
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vera, spple, bansng, blusbewry, therry, cranberry, snd mone Qubatity- 1 w
Rl ST TR T 00T o & Wil Food Visgoer Supplemsent Balanos of Matuatd \Wegels i imubdd with
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! See Balance of Nature’s Amazon Store, https://www.amazon.com/stores/BalanceofNature/page/7DEB7127-
F9D6-4626-89E0-08B7E999EE17%is_byline deeplink=true&deeplink=21071955-D6B1-4387-BBEF-
F659E5F56912&redirect store id=7DEB7127-F9D6-4626-89E0-
08B7E999EE17&Ip asin=BO7TKQWXRGM&ref =ast bln&store ref=bl ast dp brandLogo_sto (last accessed
May 30, 2025)
2 Listing for “Balance of Nature Fruits and Veggies Supplements... 90 Count Supplement”
https://www.amazon.com/Balance-Nature-Vegetable-Supplement-Tablets/dp/BO7TKQWXRGM/ref=ast_sto_dp_puis
(last accessed May 30, 2025).
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20. All of the Products listed on Defendant’s Amazon Store are sold by Pattern and

shipped by Amazon.
B. Walmart.com?

21. Defendant’s Walmart.com Store has ten products listed for sale; however, these
listings include duplicates of the same product.

22. From Defendant’s Walmart.com Store, a consumer has the ability to select which
one of Defendant’s products he/she would like to purchase.

23. After selecting the desired Product, the consumer is directed to that product’s
Walmart.com Product Page.

24. Within the Product Page on Walmart.com, the Buy Box indicates that Pattern sells

the product and Walmart fulfills the order, as seen within the red box to the right in the screenshot

* Whole Food Veggies Supplement: Balance of Nature Vieggies is made with broccoli i Sseine
r cabbage, carrot. cauliflower, cayenne pepper, and more
( 'Q f [1-' = High-Quality Ingredients: Fruits & Veggies are gluten-free, keto-friendly. and vegan:
- ’ they are also free from synthetics and added fillers Shipping i ‘
AL VR o f— SNCEeL e il = Freeze-Drying Technology: Our produce is powdered affter an advanced vacuum-cold i = et
y O process which stabilizes the maximum nutrient content _ R ickup elivery
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’ & & @ View more ™ e
=
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e CRANBERRY CAULIFLOWER CAYENNE e P“mh. R, LG
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Gluten-Free, Wheat-_

|
! * ZuccHNI
- ’
FALANCE e WHEAT . View all specifications
uiraRy r GRASS y

Now 524,90 5532+
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dreddededr o0

Sweer

e -
: a

25. ' consumer is able to click on the 1dent1ﬁed seller which will then show the

Whole, Natural
Fruit Ingredients

consumer the Seller’s Walmart.com profile. The Walmart.com Seller Profile includes contact

3 Balance of Nature’s Walmart.com Store, https://www.walmart.com/browse/0?facet=brand:Balance+of+Nature (last accessed
May 30, 2025).
4 Listing for “Balance of Nature Fruits & Veggies Supplements... 90 Fruit Capsules, 90 Veggie Capsules,”
https://www.walmart.com/ip/Balance-Nature-Fruits-Veggies-Supplements-Whole-Fruit-Vegetable-Ingredients- Women-Men-
Kids-90-Fruit-Capsules-90-Veggie-Capsules-1-Set/56970140917class Type=VARIANT&athbdg=L1200 (last accessed May 30,
2025)
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information for the Seller, such as the seller’s dd8ess, phone number, and email.

26. All of Defendant’s products sold on Defendant’s Walmart.com Store are sold to
consumers by Pattern, the same company that sells all of Defendant’s products on Amazon.
C. Macys.com?®
27. Macy.com lists three of Defendant’s Products on its website.
28. A consumer has the ability to select which one of Defendant’s products he/she
would like to purchase.
29. After selecting the desired product, the consumer is directed to that product’s

Macys.com Product Page.

Balance of Nature

Frsts £ s Veggkes Supplements - YWhole Fruit and Vegetable Ingredients for Woman, Men,
: 50 Veggie Capsuls - 1 S

$50.95 Detas

4 g iebe e oF S22.88 wor WY Learn Mgeg

Sepee ONE SIZE

MM

@ Ship o 15237
DIETARY SUPPLEMER D ’ Sl el shipped by Pameen

In ssack: Usually shage within F Euanaas days

= WHOLE P
L._!-*'L I \ / A~
: I - \ A
_ | AL J AIC ‘You may also like
L | g
| o
o O @ Ao P& ©
= s _. |
- l _ :
S aneme
# o
IT Cosmatas Macy's Chnigise Bas 11l
T Muda Gl Bonus Offae:.., Jombs., ‘Waoman's Tie Fron_.
-, - SR, W % $4700 $78.00 (305 o $4700 $70.00
LR R X et LA B R-5- il LR R E R iy (48]

5 Balance of Nature, Macys.com, https://www.macys.com/shop/featured/balance-of-nature (last accessed May 30,
2025).
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30. Within the Balance of Nature Product Page on Macys.com is a Buy Box that
indicates that the product is fulfilled and sold by Pattern, as seen within the red box to the right in
the screenshot above.®

Pattern’

31. According to Pattern’s website, Pattern “buy[s] your inventory and sell[s] it on
marketplaces.”® In Pattern’s own words, “Pattern purchase[s] Product[s] from [companies] and
facilitate[s] the marketing and sale of those products via an online retail platform.”’

32. According to Defendant’s Executive Vice President of Business Administration,
Cedric Ebisch, “Evig’s Products are available almost exclusively online only, from its own website
and through other online distribution platforms.” (emphasis added). See Declaration of Cedric Ebisch
in Support of Defendant’s Motion to Dismiss Amended Complaint.

33. Upon information and belief, Defendant’s Products are also sold in brick-and-
mortar stores since they are not sold exclusively online.

34, The Products are purchased by consumers for personal use and consumption in the
state of New York and throughout the United States.

II. VIOLATIONS OF FALSE ADVERTISING LAW

35. Since at least 1997, Defendant has been in the business of developing,
manufacturing, packaging, promoting, advertising, and selling purported dietary supplement
products under the brand name “Balance of Nature”. These dietary supplements include the
individual product names “Fruits”, “Veggies,” and “Fiber & Spice.”

36. Balance of Nature depicts a plethora of fruits on its “Fruits” Product, including, but

¢ Listing for “Balance of Nature Fruits & Veggies Supplements... 90 Fruit Capsules, 90 Veggie Capsules,”
https://www.macys.com/shop/product/balance-of-nature-fruits-veggies-supplements-whole-fruit-vegetable-ingredients-for-
women-men-kids-90-fruit-capsules-90-veggie-capsules-1-set?ID=16510682&isDlp=true (last accessed May 30, 2025)
7 See Pattern, https://pattern.com/ (last accessed May 30, 2025)
8 See “How it Works”, Pattern, https://pattern.com/marketplaces (last accessed Mar. 3, 2025)
® See Pattern Inc. v. IEnjoy Home LLC a/k/a Linen Market, 23-CV-02362-WFJ-CPT, ECF #1 at
q911-12, United States District Court Middle District of Florida (2023)
8
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not limited to, pineapples, strawberries, grapesS@bples, grapefruit, and bananas.

37. Balance of Nature depicts a plethora of vegetables on its “Veggies” Product,
including, but not limited to, carrots, celery, onions, lettuce, broccoli, and peppers.

38. Balance of Nature depicts a plethora of food products on its “Fiber & Spice”
Product, including, but not limited to, apples, cinnamon, ginger, clove, and nutmeg.

A. Disease Claims

39. Defendant has disseminated extensive print, radio, television, and internet
advertisements promoting its Balance of Nature products. In these advertisements, Defendant
makes unsubstantiated, false, and/or misleading claims regarding the efficacy and health benefits
of its products, including claims that its products can prevent, treat, cure, or mitigate the symptoms
of serious disease conditions, such as diabetes, arthritis, influenza, chronic fatigue, fibromyalgia,
heart disease and cancer.

40. These claims include, but are not limited to, the following:

a. As depicted in the image below, on the label of the “Fiber & Spice” product,
Defendant states:

1. “Diabetics: Proven safe and effective for diabetics. Studies demonstrate
that polyphenol compounds in Fiber & Spice improve insulin sensitivity
leading to improved insulin function.

. “Arthritis: Many of the phytochemicals found in Fiber & Spice have been
shown to possess anti-inflammatory properties. Walking, jogging,

hiking-bring it on.”
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b. As depicted in the image below, on a pamphlet entitled “Quick Tips for Quick
Relief,” which accompanies the purchase of its products, Defendant states:

1. “When flu, cold, or allergy seasons come around double up [on Nature

Veggie capsules] at the beginning and throughout the season, or just

before the sign of a symptom. You’ll be amazed at how fast you’ll kick

it!”

10
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Quick Tips For Quick Reliéf:

Do you have an itchy, sore, or scratchy throat?
Spﬁﬁhﬂiemntﬁnhuf&-ﬁ\&ggi&:imls
into a cup of warm broth, stir together and
drink. Also, keep a few extra frult capsules in
your pocket to chew on when you feel

Symptoms coming on throughout the day.
Mmmmwﬂlnn{ummﬁemﬂm
and ease coughing, but the much needed
nutrients will be absorbed into your blood
stream faster and give you a good boost of
energy throughout vour day,

When flu, cold, or allergy seasons come around
double up at the beginning and throughaut the
season, or just before the first sign of a
Symptom. You'll be amazed at how fast youl
kickit!

Callyour personal Health Coach to increase
your order during the allergy, cold, and fiy

seasons, or any other time you feel you
could usea nutritional boost!

c. On a pamphlet entitled “What You Need to Know,” which accompanies the

purchase of its products, Defendant states:

1. “6&6: Prenatal/Energy/Minor symptoms...You may increase this dosage
periodically to kick a cold of flu, in preparation for athletic events, to heal
from injuries, to prepare for and heal from surgeries|[.]”

. “9&9: Severe condition/Chronic condition. If you experience a severe or
chronic condition we recommend increasing your dose to 9 Fruits and 9
Veggies every day. This includes conditions of the heart, liver problems,

chronic fatigue, fibromyalgia, etc. This increased dosage, combined with

a healthy lifestyle, will supply extra nutrition your body needs to recruit

and repair.”
d. In the “What You Need to Know” pamphlet, as depicted in the images below,
Defendant go so far as to advertise its supplements as effective against cancer

and “life threatening condition[s].” The following are examples of such

11
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advertisements:
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“12&12 Quicker results/Life threatening condition. If you have been

diagnosed with life threatening illness, we recommend you take at least

12 Fruits and 12 Veggies every day...It is recommended to help your

body get through crises and you will gradually decrease your dosage as

your health improves and your body gets stronger.”

Balanca of Nature doas nat elalim ta traat of cume any diseass.
Fruits and vegetables provida the vital chemistry your body

needs to defend and repalr iself,

Because Fruits & Veggies are real whola foad, 1t is completely
safe o incresse your dose at any time. Depending on your
current haalth and your pamsonal goals, you may benefit from
an increased dosage. Somoeone with a chranic problam would
want to increase their dosage long term, maybe permanenty.

To fight a cald, you sheuld double your desage untl 10 days
alter symptoms subside. To boost your immune systam for

prevention of something going arpund your nelghborh
work, Incresse your dogage until you fesl the threat is gone, Fo

childran, see Tips & Tricks on page 22,

Use your Haalth Curve Score from Etblusts Your Haslth, on pige

ood ar

in combinathon with the mona detslled dosege axplanations

on tha lollowing page 19 help determine your
perzonalizad recommendations.

ii.

mast efective
dozage of Fruits & Veggles. Contset your Health Coach for maoi

B3 Maisenbs eadth 3 Fioscyly

IF you are teking Fruits & Veggies 1o maimialn
health and avold lliness, the standsrd 383 doas
is suflicient, Consider doubling up tempararily
when you nead & boost or s under the
waathet Typlcally @ Health Curve Score of 20%

or highar,

;. -3 Prariaian £ Seeeege ¢ Niinad sy pupieae
Bro eAporigncing any deterioration in

hlr:;l.minnrl M:!uhryhhd.nm

stress, of low mﬁmﬂdnlwnﬁm
dose to & Frulls and & Veggles every day. This
is also a good dosage for pregnancy plenning,
pleﬂﬂl,qmdmh\gm: S8E ks ofen a
temporary dosage to get your body back 1o
whare it be. You |mererss o thiy
desage periodically to ok a cold or flu, In

pnupmlﬁp::fnrl n-l]::mru,lnlud'im
injuries, to prepare for
and heal from surgories, E
of just to gel bvough AT
a hectic time of ife,

Typicafly o Health Curve
Seore of S0%-20%.

Vo s sanditien s Chrone condizen
If you experience a sevrs or chronic condition,
witt racommiang incraming your dose to ¥ Fruls
and ? Vieggies evary diy This inchudes conditions
of the haart, lker problems, chronke fatigus,

ib, 21 Fruits & Veggies en¢ not 0 aung,
This increased dosnge, combinad wilh 2 haslihy
lifasxylo, will supply extra nutrition your body
naeds Lo rechult and rapaln Typlcally 8 Health

Curve Score of I5%-50%
ERRYE: Slaricker resui f L : Urdomnse conditien
ITyou have been with Heﬁruwn

illnass, we recommand you take st lesst 12 Fruits
and 12 Veggios evory dey. This moga doe of
fruits and wegetablas will ghve your body & huge
boost in mutrition. You need this in these ipes |
of situstions. This is nor ususlly & nant
dosage. It s recommended 1o help your body
3:Ilh!wﬂ1¢i|n and you will grachwlly

mmwdﬂlpuwhlﬂhhm

your body gets sroager. You may also

mm#dulhn dosage for more immedisie resules
with a less criical eondition. Trp/enfly » Health
Curvee Score of 35% or balow:

“The ingredients in Fiber & Spice can help reduce the risk of cancer[.]”
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Fiber & Spice
Defwnw,gam ﬂ&dﬂ‘g&

Fiber & Spice Is an important part of your daily heslth regimen
bacausa it delivers nutrition from a whole difflerns source, In &
new weay, Peyilium husk, whole apple, and flax seed deliver & full
range of fiber: Insplyble, soluble, snd even in between. Spices
deliver patent phytonutrition. Ground fax delivers omega fatty
acids preserved by the spices. Thiz unigue combination of whale
food aids Inlbowel health, concer preventian, balancing blood
sugar, lowering cholastensl, snd mech more. .

Takirg Fibar & Spice ks casg. With suflleiant b
risk of svercoaing. Fiber & Spice will regulalo both locse and tight
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:.TH;T' m‘!h:’-rﬂm I you suffer from.

yaur reguire an incresred
daity dose. e
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increasing as neaded.
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Sl ifiers: The ingredienn of Fiber & Spice
can help reduce the risk of concer, balance
chalesteral levels, snd much more. Contacy your
Haalth Coach for mon ivlermation and personal
dosagn suppetions.

41.  Defendant was well aware that it was unlawful to advertise its products as having

an effect on serious disease conditions or “life threatening” conditions. In an August 20, 2019 letter

for example, the Food and Drug Administration (“FDA”) warned Defendant that making

advertising claims such as those listed above violated the Federal Food, Drug, and Cosmetic Act

(“FDCA”) because such claims had not been approved by the FDA. The New York General

Business Law (“N.Y. GBL”), specifically N.Y. GBL §§ 349, ef seq. and N.Y. GBL §§ 350, et seq.,

contains parallel prohibitions to the FDCA regarding disease claims. (See Health & Saf. Code, §§

109875, et seq.) The advertising claims described herein violate the Sherman Act for the same

reasons, as discussed below.

42.  The FDA ultimately sued Defendant and recently Defendant entered into a consent

decree in which it agreed to, among other things, no longer making disease claims about its

Products.

B. Other Advertising Claims

43. In addition to the above disease claims, Defendant makes other advertising claims
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which are untrue and misleading regarding tl&3@omposition of its products. These advertising

claims include, but are not limited to, statements that Defendant’s Fruits and Veggies products
contain the “[n]utritional equivalent of over 5 servings” of fruits and vegetables, that “Fruits and
Veggies® are 100% whole fruits and vegetables,” and that “[t]he unique processes [Defendant]
use to remove the water and air from the produce locks in 99.9% of the fresh fruit and vegetable

nutrition.”

Pure and Simple
Whole Real Food

44. On information and belief, Defendant has removed the fiber from the dehydrated
fruits and vegetables in its Fruits and Veggies products. For example, the “Supplement Facts”
panel on the label of Defendant’s Fruits and Veggies products does not list dietary fiber as an

ingredient in either product.
14
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45. By removing the fiber, Defendant’s Fruits and Veggies products fail to provide the
nutritional equivalence of fresh fruits and vegetables, thus rendering the above claims untrue and
misleading.

46. Moreover, Defendant made several other facetious claims regarding the Products’
nutritional content, thereby casting doubt on the reasonableness of the cost of the Products.

47.  Balance of Nature Fruits, Veggies, and Fiber & Spire Products are sold on its
website for $159.95 for all products total (for non-subscription, one-time purchases). A
subscription is available for $109.95 a month.

48.  Assuming arguendo that a consumer chooses to subscribe at the discounted rate of
$105.95 and is seeking to add to their intake of nutrients and vitamins via a supplement, a dose of
Fruits, Veggies and Fiber & Spice would cost $3.53 for a minuscule amount of a person’s
recommended daily nutritional intake.

49. Despite advertising that the Products are “[n]utritional[ly] equivalent [to] of over
5 servings” of fruits and vegetables, independent testing has revealed that the Products provide at
most 7% of the Recommended Dietary Allowance (“RDA”) of a nutrient/vitamin and at the lowest
0% of a nutrient/vitamin. Specifically,

a. The RDA for fiber is 28 g. A 2 g serving of the Fiber & Spice Product contains
approximately 7.1% of the RDA for fiber; a 2 g serving of the Fruit Product contains
approximately 0.6% of the RDA for fiber; and a 2 g serving of the Vegetable
Product contains approximately 1.4% of the RDA for fiber.

b. The RDA for calcium is 1300 mg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.4% of the RDA for calcium; a 2 g serving of the Fruit
Product contains approximately 0.3% of the RDA for calcium; and a 2 g serving of
the Vegetable Product contains approximately 0.6% of the RDA for calcium.

c. The RDA for potassium is 4700 mg. A 2 g serving of the Fiber & Spice Product
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contains approximately 0.4% ofGBe RDA for potassium; a 2 g serving of the Fruit

Product contains approximately 0.5% of the RDA for potassium; and a 2 g serving
of the Vegetable Product contains approximately 0.6% of the RDA for potassium.

d. The RDA for vitamin B2 is 1.3 mg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.0% of the RDA for vitamin B2; a 2 g serving of the Fruit
Product contains approximately 0.0% of the RDA for vitamin B2; and a 2 g serving
of the Vegetable Product contains approximately 0.0% of the RDA for vitamin B2.

e. The RDA for vitamin B3 is 16 mg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.0% of the RDA for vitamin B3; a 2 g serving of the Fruit
Product contains approximately 0.0% of the RDA for vitamin B3; and a 2 g serving
of the Vegetable Product contains approximately 0.0% of the RDA for vitamin B3.

f. The RDA for vitamin C is 90 mg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.1% of the RDA for vitamin C; a 2 g serving of the Fruit
Product contains approximately 2.0% of the RDA for vitamin C; and a 2 g serving
of the Vegetable Product contains approximately 0.6% of the RDA for vitamin C.

g. The RDA for folate is 400 mcg. A 2 g serving of the Fiber & Spice Product contains
approximately 0.1% of the RDA for folate; a 2 g serving of the Fruit Product
contains approximately 0.0% of the RDA for folate; and a 2 g serving of the
Vegetable Product contains approximately 0.1% of the RDA for folate.

h. The RDA for vitamin A retinol is 900 mcg. A 2 g serving of the Fiber & Spice
Product contains approximately 0.0% of the RDA for vitamin A retinol; a 2 g
serving of the Fruit Product contains approximately 0.0% of the RDA for vitamin
A retinol; and a 2 g serving of the Vegetable Product contains approximately 0.0%
of the RDA for vitamin A retinol.

i. The RDA for vitamin A beta-carotene is 900 mcg beta-carotene. A 2 g serving of

the Fiber & Spice Product contains approximately 0.2% of the RDA for vitamin A
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beta-carotene; a 2 g serving of theF2uit Product contains approximately 0.2% of the

RDA for vitamin A beta-carotene; and a 2 g serving of the Vegetable Product
contains approximately 0.3% of the RDA for vitamin A beta-carotene.

J. The RDA for vitamin E is 15 mg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.1% of the RDA for vitamin E; a 2 g serving of the Fruit
Product contains approximately 0.1% of the RDA for vitamin E; and a 2 g serving
of the Vegetable Product contains approximately 0.1% of the RDA for vitamin E.

k. The RDA for vitamin K is 120 mcg. A 2 g serving of the Fiber & Spice Product
contains approximately 0.5% of the RDA for vitamin K; a 2 g serving of the Fruit
Product contains approximately 0.4% of the RDA for vitamin K; and a 2 g serving

of the Vegetable Product contains approximately 0.7% of the RDA for vitamin K.

50.  As shown above, Defendant’s Products provide fractions of one’s RDA, if it
provides any nutritional value at all, as a majority of the Products provide around 0% of one’s
RDA for nutrients and vitamins at a premium price.

51.  Thus, if the objective is to eradicate the gap between consumers’ intake and the
daily nutritional requirement, a reasonable person would refute that an additional 0.1%-7% of
RDA provides a meaningful benefit.

52. As a result, and contrary to Defendant’s explicit proclamations, the nutrients found
in Fruits and Veggies is not “real nutrition.”

53. Comparatively, one could pay a mere $0.09 for a dose of Centrum Silver
Multivitamin that provides over 100% of one’s RDA of vitamin C.

54.  Another example, one could purchase an orange for approximately $1 that provides
over 50% of one’s RDA of vitamin C.

55. Upon information and belief, the same math applies to virtually all of the vitamins

and nutrients found in a serving of Defendant’s Products.
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56.  Further, Defendant conceals f#$4Products’ precise nutritional value from its

consumers, as the labeling is devoid of such information. Instead, Defendant displays the three
“blends” contained in Fruits and Veggies to wit: “maintain blend,” “fend blend,” and “refresh
blend.” Evig purports that each of the aforesaid “blends” contains some ambiguous mixture of
fruits and vegetables.

57. Of note, approximately 40% of the combined doses of “blends,” is sugar. In other
words, the single largest component of Defendant’s Products is sugar.

58. Accordingly, consumers, including Plaintiffs, are paying a premium daily amount
of $3.53 for “Fruits and Vegetable” and “Fiber & Spice” Products wherein 40% of it is sugar and
at most they are getting 7% of their RDA for a specific vitamin/nutrient, but more often not
receiving any nutritional value at all.

59. Further, the Fruits and Veggies back labeling declares that there is 720 mg of the
“maintain blend,” which consists of “Broccoli (whole head), spinach (leaf), soybean (seed), green
cabbage (head), wheatgrass (leaves), kale (leaf), cauliflower (whole head), celery (stalk), white
onion (bulb) zucchini (fruit).” There is no delineation of the specific nutritional value for any of
the ingredients.

60. By referring to the freeze-dried/pulverized vegetables as the “maintain blend,”
Defendant intentionally misleads consumers into believing that the mixture will maintain their
health status, even though there is no meaningful nutrition provided by the Products.

61. Further, the back label of the Veggies Product states there is 713 mg of a “Protect
Blend” or “Fend Blend,” consisting of “garlic (clove), red cabbage (head), red onion (bulb),
soybean (seed), carrot (root), kale (leaf), cayenne pepper (fruit and seeds), shitake mushroom
(whole) wheatgrass (leaves) sweet potato (tuber).”

62. By referring to the freeze-dried/pulverized vegetables the “protect blend” and “fend
blend,” Defendant intentionally misleads consumers into believing that the Veggies Product will

provide protection to one’s health and will defend consumers’ from illness and/or disease, although
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there is little to no nutrients contained therein. 635

63.  Lastly, the back of the Veggies Product purports that it contains 576 mg of the so-
called “repair blend,” which allegedly contains “carrot (root), kale (leaf), green onion (scape),
soybean (seed), spinach (leaf), cauliflower (whole head), celery (stalk), zucchini (fruit).”

64. Evig’s Fruits Product also consists of three “blends,” to wit: “maintain (731 mg),”
“protect/fend (719 mg),” and “repair (561 mg).”

29 ¢

65. Evig’s declarations that the Veggie and Fruit products “maintain,” “protect,” and
“repair,” are intended to falsely and/or deceptively misrepresent that its products maintain,
protect/fend, and repair one’s health when the ingredients contained therein make that an
impossibility.
66. Moreover, consumers are further misled that there is “real science” behind these
blends, when there is a plethora of evidence to the contrary.
C. Customer Testimonials
67. In addition to direct advertising claims, Defendant’s advertisements also include
testimonials purportedly from its customers. Defendant uses these testimonials to make additional
unsubstantiated, false, and/or misleading claims regarding the effectiveness of its dietary
supplement products, including claims that these products prevent, treat, mitigate, or cure disease
conditions.
68. Such testimonials include, but are not limited to, the examples below:
a. “The Whole health system has helped get rid of my insomnia, my depression, give
me energy, and help my IBS. I'm so lucky to have found Balance of Nature.”—
Dustin D., posted on the Balance of Nature website.
b. “My husband had been experiencing joint pain all over his body to the point where
he couldn’t even play Golf without experiencing excruciating pain. I, on the other
hand, was going through all sorts of menopausal problems. My thyroid was out of

balance. I was diagnosed as having hypothyroidism...We followed [Balance of
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Nature personal health coach’s]6atfvice and we increased our intake from 6 a day

each to 12 a day (6 of each) and two scoops of the F&S morning and night. For
myself, I started to immediately tell the difference in my joints. I suffered from
chronic hay fever in the past and now I feel so good and I hardly ever experience
hay fever at all. My joint pain is gone. I am working out as powerfully as before.
My nails are strong, my skin looks great. Rick, my husband Golfs regularly now
without the uncomfortable pain. My last blood word showed that my cholesterol
level is normal, my sugar level is normal, my thyroid level is super duper normal.”
—Rosa S., posted on the Balance of Nature website.

c. “Balance of Nature has given me more energy, no more b12 shots, taken me off
most of my blood pressure meds and just made me feel overall better health. It has
also made me have less flare ups of my Myasthenia Gravis.” — Paula B., posted on
the Balance of Nature website.

d. “I started taking Balance of Nature in early June after hearing your ad on the radio.
I was desperate. I had high blood pressure and cholesterol, stiffness in body, pain
in legs, knees, and lower back when I walked. My legs felt heavy and swollen as
well as my arms and hands. I felt so stiff, I couldn't even bend to tie my shoelace.
Scary. After taking Balance of Nature for about 2 weeks, I had my blood pressure
tested and it was down 6 points. I also noticed I didn’t have stiffness, heaviness in
my legs or pains in my body when I walked and moved.” — Joanne [last name
unknown], pamphlet entitled “Success Story” included with shipment of
Defendant’s products.

e. Moreover, Evig’s founder, Dr. Douglas Howard, filmed several advertisements
praising the Products’ so-called health Benefits.

f. For example, in one advertisement, Dr. Howard, claims that “Eating Balance of

Nature Fruits and Veggies is not replacing the fruits and vegetables in your diet, it
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is fruits and vegetables in your d&/ Ask yourself, how many servings of fruits and

vegetables have I eaten today? Have you eaten 1, 2, 3 and from how many varieties?
Most people are less than three. Our body is an amazing chemical laboratory. And
when you give it the right chemistry it functions the best. Balance of Nature is 31
fruits and vegetables, prepared in a way that gives you the ultimate whole food fruit
and vegetable chemistry. Let Balance of Nature help you supplement your fruit and
vegetable intake for a lot less money and a lot less work and a much higher quality
of  life.” The aforesaid video can be found here:
https://www.youtube.com/watch?v=-B0cytQ4gI8.

g. Dr. Howard purports that Fruits and Veggies can bridge the gap for those failing to
consume the recommended five (5) servings of fruit and vegetable a day.

h. As aresult, Dr. Howard alleges that the Products contain the same amount of “real

food” as consuming an actual fruit or vegetable.

69. By prominently promoting consumer and Dr. Howard’s endorsements, Defendant
is in effect representing that its products will be effective for the disease conditions stated in the
endorsements and that the endorsers’ experience will be representative of what consumers in

general will achieve with the products.

70.  As set forth above, Defendant lacks the scientific substantiation and the regulatory
approval to claim that its products will prevent, treat, mitigate, or cure the disease conditions cited

the consumer endorsements they promote.

71. Accordingly, Defendant disseminated advertising in New York with the intent to
sell its dietary supplement products, which Defendant knew, or should have known, was untrue or
misleading in violation of applicable New York statutes.

72.  Further, by virtue of the advertisements set forth above, Defendant represented

that its products had sponsorship, approval, characteristics, ingredients, uses, benefits, or
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quantities which they do not have. 638

CLASS ACTION ALLEGATIONS

73. Under Fed. R. Civ. P. 23(b)(2), (b)(3) and/or (c)(4), Plaintiffs intend to seek
certification of a Nationwide Class consisting of:
All persons who purchased the Products in the United States
from within four years of the filing of this action through the
present.
74. Plaintiffs also intend to seek certification of a New York Subclass consisting of:
All natural persons who purchased the Products in the state of
New York from within four years of the filing of this action
through the present.

75. Plaintiffs reserve the right to re-define the Nationwide Class and New York
Subclass at the conclusion of discovery as to class certification.

76. Collectively, unless otherwise so stated, the above-defined Nationwide Class and
New York Subclass are referred to herein as the “Class.”

77. Excluded from the Class are Defendant; any affiliate, parent, or subsidiary of
Defendant; any entity in which Defendant has a controlling interest; any officer, director, or
employee of Defendant; any successor or assign of Defendant; anyone employed by counsel for
Plaintiffs in this action; any judge to whom this case is assigned, his or her spouse, and all persons
within the third degree of relationship to either of them and the spouses of such persons.

NUMEROSITY

78. The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown and such information is in
the exclusive control of Defendant, Plaintiffs believe that the Class encompasses thousands of
individuals who are geographically dispersed throughout the nation; therefore, the number of
persons who are members of the Class are so numerous that joinder of all members in one action
is impracticable.

COMMON QUESTIONS OF LAW AND FACT PREDOMINATE
22
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79. There is a well-defined community of interest in the questions of law and fact
affecting the Class members.
80. There are questions of law and fact common to all members of each Class:

specifically, Plaintiffs’ claims arise from the same event or practice or course of conduct by the
Defendant giving rise to those claims of the putative Class, and Plaintiffs’ claims are based upon
the same legal theories as those of the putative Class. The Defendant has engaged in a pattern and
practice, in violation of the law, of misrepresenting the efficacy and health benefits of the Products.
The resolution of this issue—to wit, whether Defendant knowingly sold the Products with
misleading information and did not inform Plaintiffs and Class members—is a common question
of fact and law that will affect all members of the Class in the same manner.
81. Other questions of law and fact common to the Class that predominate over
questions that may affect individual members include:
a. The nature, scope, and operation of Defendant’s wrongful practices;

b. The uniformity of the advertisements created through Defendant’s
marketing materials;

c. Whether Balance of Nature misrepresented the efficacy and health
benefits of the Product;

d. Whether Defendant engaged in fraudulent and/or deceptive practices
as to the Class members;

e. Whether Balance of Nature violated state consumer protection laws
by misrepresenting the efficacy and health benefits of the Product;

f. Whether Defendant’s conduct amounts to violations of the N.Y.
GBL Sections 349 and/or 350;

g. Whether Balance of Nature deliberately misrepresented and omitted
material facts to Plaintiffs and the Class members;

h. Whether members of the Class may be notified and warned about
the contents of the Products and have the entry of final and injunctive
relief compelling Balance of Nature to stop its misrepresentations;
and

i.  Whether Plaintiffs and the Class suffered damages because of
Defendant’s misconduct and if so, the proper measure of damages.
23
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TYPICALITY

82. The claims and defenses of Plaintiff Lukas, Plaintiff Kouyat, and Plaintiff Anderson
are representative of the Class members they seek to represent and typical of the claims of the
Class because the Plaintiffs and the Class members all purchased the Products. Plaintiffs, like all
Class members, purchased the Products when they were presented by Defendant, through its
representations on the Product’s label and through Defendant’s marketing and advertising of the
Product, that the Products could prevent, treat, cure, or mitigate the symptoms of serious disease
conditions.

ADEQUACY OF REPRESENTATION
83.  Plaintiffs will fairly and adequately assert and protect the interests of the

proposed Class because:

a. They have hired attorneys who are experienced in prosecuting class
action claims and will adequately represent the interests of the Class;

b. They have no conflict of interest that will interfere with the
maintenance of this class action; and

c. They have suffered consumer-related injuries and damages.
SUPERIORITY
84. A class action provides a fair and efficient method for the adjudication of the
instant controversy for the following reasons:

a. The common questions of law and fact set forth above predominate
over questions affecting only individual Class members;

b. The proposed class is so numerous that joinder would prove
impracticable. The proposed Class, however, is not so numerous as
to create manageability problems; moreover, no unusual legal or
factual issues render the Class unmanageable;

c. Prosecution of separate actions by individual members of the Class
would risk inconsistent and varying adjudications against Defendant;

d. The claims of the individual Class members are small in relation to
the expenses of litigation, making a class action the only procedure
in which Class members can, as a practical matter, recover for the
damages done to them by Balance of Nature; and
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e. A class action would be superior to, and more efficient than,
adjudicating thousands of individual lawsuits.

85. In the alternative, the proposed Class may be certified because:

a. the prosecution of separate actions by the individual members of the
proposed Class would create a risk of inconsistent or varying
adjudication regarding individual Class members, which would
establish incompatible standards of conduct for Balance of Nature;

b. the prosecution of separate actions by individual Class members
would create a risk of adjudications dispositive of the interests of
other Class members, not parties to the adjudications and
substantially impair or impede their ability to protect their interests;
and

c. Balance of Nature has acted or refused to act on grounds generally
applicable to the proposed class, which justifies final and injunctive
relief for the members of the proposed Class as a whole.

ESTOPPEL FROM PLEADING AND TOLLING OF
APPLICABLE STATUTES OF LIMITATIONS

86. Defendant possessed exclusive knowledge about the efficacy and health benefits of
the Product, including from its customer complaint and warranty records, internal emails, reports,
analyses, and assessment of ingredients from suppliers, all of which are unavailable to Plaintiffs
and the proposed Class members.

87. Throughout the time period relevant to this action, Defendant concealed and
misrepresented the efficacy of the Products. As a result, neither Plaintiffs nor the absent Class
members could have discovered the unfair and deceptive trade practices detailed herein, even upon
reasonable exercise of diligence.

88. Despite its knowledge of the above, Defendant (a) failed to disclose, (b) concealed,
(c) misrepresented, and (iv) continues to conceal and misrepresent critical information relating to
the Product’s efficacy and health benefits, even though, at any point in time, it could have correctly
communicated this material information to Plaintiffs and the Class through individual
correspondence, media releases, or other means.

89.  Plaintiffs and Class members relied on Defendant to disclose the efficacy and health
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benefits of the Products because the contents codft?not be discovered through reasonable efforts by

Plaintiffs and the Class members.

90. Thus, the running of all applicable statutes of limitations have been suspended with
respect to any claims that Plaintiffs and the Class members have against Defendant as a result of
Defendant’s misrepresentations and omissions, by virtue of the fraudulent concealment doctrine.

91. Balance of Nature was under a continuous duty to Plaintiffs and Class members to
disclose the true nature, quality, and character of its Products. However, Defendant misrepresented
and/or omitted the true nature, quality, and character of the Product, as described herein. Based
upon the foregoing, Balance of Nature is estopped from relying on any statutes of limitation or
repose that might otherwise apply to the claims asserted by Plaintiffs herein in defense of this
action.

FIRST CLAIM FOR RELIEF

Breach of Implied Warranty
(On behalf of the Nationwide Class or, alternatively, on behalf of the New York Subclass)

92. Plaintiffs hereby incorporates each and every allegation as though fully set forth
herein.

93. Balance of Nature sold the Products to Class members under implied warranties of
merchantability and fitness. Balance of Nature impliedly warranted the Products to be
merchantable, fit for the ordinary purposes for which it was intended to be used (including the
guarantee that they were in a safe and non-defective condition for use by its purchasers for the
ordinary purpose for which they were intended and were not otherwise injurious). Balance of
Nature is under a duty to design, manufacture label, and test the Products to make them suitable
for the ordinary purposes of their use—dietary supplements that provide nutritional value
equivalent to that of real fruits and vegetables.

94, Balance of Nature breached its implied warranties for the Products by selling “fruit”
and “vegetable” dietary supplements that lack the nutritional value equivalent to that of actual

fruits and vegetables. The Products are therefore defective, unfit for the ordinary purposes for

26



Case 2:23-cv-08678-NRM-ST  Document 45  Filed 05/30/25 Page 27 of 37 PagelD #:
which they were intended to be used, and not ét3hantable.

95. When Plaintiffs and Class Members purchased the Products, Defendant represented
the Products as dietary supplements that (a) can prevent, treat, cure, or mitigate the symptoms of
serious disease conditions, (b) were adequately labeled, (c) would pass without objection in the
trade, and (d) would be fit for the ordinary purposes for which nutritional supplement pills are used
(.1.e. contained the alleged nutritional value).

96.  Defendant knew that its Products would be purchased by consumers seeking
treatment for disease conditions and illnesses or otherwise consuming supplements providing
identical health benefits to those found in whole fruits and vegetables. Consequently, Evig
developed the Products and its related marketing for these specific purposes. As such , direct privity
is not required to bring this cause of action.

97.  Because the Products do not prevent, treat, cure, or mitigate the symptoms of
serious disease conditions and/or nutritional value equivalent to that of real fruits and vegetables,
which were represented by Defendant to Plaintiffs and the Class, the Products purchased and used
by Plaintiffs and Class Members are not merchantable. Evig breached the implied warranty of
merchantability in the sale of the Products to Plaintiffs and the Class Members in that the Products
were not fit for their stated ordinary purpose.

98. Balance of Nature recently entered into a multi-million Judgment against Balance
of Nature in California to resolve multiple claims brought by various California District Attorneys.
Said Judgment precludes Balance of Nature continuing the wrongful conduct. In light of said
Judgment, Balance of Nature has now focused its wrongful conduct on the citizens of other states,
including the citizens of New York.

99.  Balance of Nature has clearly been on notice of these material omissions and/or
misrepresentations through, upon information and belief, its own internal research, the claims
made by the prosecutors in California, its internal development process, and through the nutritional

disclosures made it to by its suppliers of ingredients for the Products. Balance of Nature has had the
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opportunity to correct its misrepresentations of ¢4 roduct’s efficacy and health benefits but has chosen

not to do so. Moreover, Plaintiff Lukas has sent a notice letter to the Defendant and immediate
seller seeking a remedy for the material omissions and/or misrepresentations alleged herein. When
confronted with the allegations herein, neither Defendant nor the immediate seller have remedied
the omissions and/or misrepresentations.

100.  On Friday, November 17, 2023, Balance of Nature entered into a Consent Decree
with the FDA, based upon similar allegations to those contained herein, to stop further manufacture
and sales of the Products at issue here.

101. As a direct and proximate result of Balance of Nature’s breach of the implied
warranty of merchantability and fitness for a particular purpose, Plaintiffs and Class Members did
not receive the benefit of their bargains.

102. Plaintiffs and Class Members are entitled to damages and other legal and equitable
relief, including the purchase price of the Products, overpayment, or loss of the benefit of the
bargain.

SECOND CLAIM FOR RELIEF

Breach of Express Warranty
(On behalf of the Nationwide Class or, alternatively, on behalf of the New York Subclass)

103.  Plaintiffs hereby incorporate each and every allegation as though fully set forth
herein.

104. Defendant extended, by way of the Products’ label, Products’ descriptions and
representations as to the Products’ qualities and characteristics, on its website, and via
advertisements (among other in-person and digital marketing methods, as detailed herein) express
warranties to Plaintiffs and Class Members that the Products contained non-frivolous nutritional
content, could prevent, treat, cure, or mitigate serious disease conditions. Because Plaintiffs and
Class Members reasonably relied on Evig’s misrepresentations pertaining to the Products’ alleged
efficacy, its promises and representations became part of the basis of the bargain between the

parties, and thus, constituted an express warranty.
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105.  Specifically. Plaintiffs and ClaS¢members purchased the Products based upon the

previously mentioned misrepresentations and express warranties.

106. However, Defendant breached the express warranties in that the Products did not
in fact contain the nutritional qualities and characteristics, as set forth in detail herein. As such,
Plaintiffs and other consumers did not receive the Products as promised by Defendant.

107. Balance of Nature has been on notice of these material omissions and/or
misrepresentations through, upon information and belief, its own internal research and
development process, and through the nutritional disclosures made to it by its suppliers of
ingredients for the Products. Balance of Nature has had the opportunity to correct its
misrepresentations of the Products’ efficacy and health benefits but has chosen not to do so.

108.  Asaproximate result of this breach of express warranty by Defendant, Plaintiffs and
the Class have suffered damages, injury in fact, and ascertainable loss in an amount to be
determined at trial.

THIRD CLAIM FOR RELIEF

Common Law Fraud By Omission
(On behalf of the Nationwide Class or, alternatively, on behalf of the New York Subclass)

109. Plaintiffs hereby incorporate each and every allegation as though fully set forth
herein.

110. At all relevant times, Balance of Nature was engaged in the business of designing,
manufacturing, and selling the Products.

111. Defendant, acting through its representatives or agents, delivered the Products to
distributors, manufacturers, and various other distribution channels.

112.  Defendant willfully, falsely, and knowingly omitted and misrepresented material
facts regarding the quality and character of the Products.

113.  Rather than disclosing material facts to Class members, including but not limited
to, the Products’ actual, limited nutritional value, and the fact that the Products cannot prevent, treat, cure
or mitigate the symptoms of serious disease conditions, Balance of Nature concealed and
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misrepresented key information related to the Fi68uct’s efficacy and health benefits and continued

manufacturing and selling the Products without making accurate disclosures regarding the same.

114. Balance of Nature omitted and misrepresented the nutritional content of the
Products and their efficacy and health benefits to drive up sales and maintain its market power,
since Balance of Nature knew consumers would not purchase the Products (or would pay
substantially less for the Products), had the Products’ true efficacy been advertised and represented
to consumers.

115. Consumers could not have discovered the actual nutritional value and efficacy of
the Products on their own. Balance of Nature was in exclusive possession of such information.

116.  Although Balance of Nature had a duty to ensure the accurate representation of its
Products and to ensure accuracy of information regarding the Products’ health benefits, it did not
fulfill these duties.

117.  Plaintiffs and Class members sustained injury due to the purchase of the Products
that provided little to no nutritional value at a heightened cost and the fact that the Products are
intended to prevent, treat, cure, or mitigate symptoms of disease conditions, as represented by
Defendant. Plaintiffs and Class members are entitled to recover full refunds for the Products, or they
are entitled to damages for loss of the benefit of the bargain or the diminished value of the Products,
amounts to be determined at trial.

118. Defendant’s acts were done wantonly, maliciously, oppressively, deliberately, with
intent to defraud; in reckless disregard of the rights of Plaintiffs and Class members; and to enrich
themselves. Its misconduct warrants an assessment of punitive damages in an amount sufficient to
deter such conduct in the future. Punitive damages, if assessed, shall be determined according to
proof at trial that Defendant’s acts were done maliciously, oppressively, deliberately, and with
intent to defraud, and in reckless disregard of Plaintiff's’ and Class members’ rights, and in part to
enrich itself at the expense of consumers. Defendant’s conduct warrants an assessment of punitive

damages in an amount sufficient to deter such conduct in the future.
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FOURTH CLAWM FOR RELIEF
Equitable Injunctive and Declaratory Relief
(On behalf of the Nationwide Class or, alternatively, on behalf of the New York Subclass)

119. Plaintiffs hereby incorporate each and every allegation as though fully set forth
herein.

120. Balance of Nature is under a continuing duty to inform its customers of the actual
nutritional value and the efficacy and health benefits of the Products that it has sold.

121.  Plaintiffs, members of the Class, and members of the general public will suffer
irreparable harm if Balance of Nature is not ordered to cease misrepresenting the efficacy and
health benefits of the Product.

122.  Injunctive relief is particularly necessary in this case because: (1) Plaintiffs and the
absent Class members desire to purchase products with the same qualities and attributes as
Defendant advertised the Products to have; (2) if Defendant actually manufactures the Products with
meaningful nutritional content and have the efficacy and health benefits advertised, Plaintiffs and
Class members would purchase the Products; (3) Plaintiffs and Class members do not have the
ability to determine whether Defendant’s representations concerning the Products will be truthful
if they purchase the Products.

123.  Despite Plaintiffs’ and Class members’ desire to purchase the Products in the future,
they expect that Defendant will continue to misrepresent the true nutritional content and efficacy
and health benefits of the Products and will thus suffer harm that cannot be adequately remedied
by the additional claims for damages alleged herein.

FIFTH CLAIM FOR RELIEF
Violation of the New York General Business Law § 349,

N.Y. Gen. Bus. Law § 349
(On behalf of the New York Subclass)

124. Plaintiffs hereby incorporate each and every allegation as though fully set forth
herein.
125. Plaintiff Lukas, Plaintiff Kouyat, and Plaintiff Anderson bring this claim

individually and on behalf of the proposed New York Subclass against Balance of Nature.
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126.  Plaintiffs and New York Subclai@embers are “persons” within the meaning of

the N.Y. GBL. See N.Y. Gen. Bus. Law § 349(h).

127. Defendant is a “person, firm, corporation or association or agent or employee
thereof” within the meaning of the N.Y. GBL. See NY. Gen. Bus. Law § 349(b).

128. Under N.Y. GBL section 349, “[d]eceptive acts or practices in the conduct of any
business, trade or commerce” are unlawful.

129. Defendant misrepresented on each and every Product package, its website, and
commercials, the misrepresentations, falsehoods, and deceptions alleged herein.

130. In the course of Balance of Nature’s business, it failed to disclose and, indeed,
actively misrepresented the actual nutritional value of the Products, as described herein.

131. In the course of Balance of Nature’s business, it failed to disclose and, indeed,
actively misrepresented the actual efficacy and health benefits contained in the Products with
the intent that consumers rely on that concealment and misrepresentation in deciding whether to
purchase the Product.

132. By intentionally misrepresenting the actual nutritional value of its Products in
addition to mispresenting that the Products could prevent, treat, cure or mitigate the symptoms
of serious disease conditions represented by packaging and advertising the Products as dietary
supplements conducive to consumers’ health goals, Balance of Nature engaged in deceptive acts
or practices in violation of N.Y. GBL section 349.

133. Balance of Nature’s deceptive acts or practices were materially misleading and
were likely to and did deceive reasonable consumers, including Plaintiffs and the New York
Subclass members, relating to its nutritional content, efficacy and health benefits and, therefore,
the suitability of the Products to Plaintiffs’ and other New York Subclass members’ health goals.

134. Plaintiffs and New York Subclass members were unaware of, and lacked a
reasonable means of discovering, the material facts that Balance of Nature suppressed.

135. Defendant’s misleading conduct set forth above occurred in the conduct of trade
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or commerce. 649

136. Balance of Nature’s misleading conduct concerns widely purchased consumer
products and affects the public interest. Defendant’s conduct also includes unfair and misleading
acts or practices that have the capacity to deceive consumers and are harmful to the public at
large.

137. Plaintiffs and New York Subclass members suffered ascertainable loss as a
direct and proximate result of Defendant’s violations. Plaintiffs and New York Subclass
members are entitled to recover their actual damages or fifty dollars ($50.00), whichever is
greater. Additionally, because Balance of Nature acted willfully or knowingly, Plaintiffs and
New York Subclass members are entitled to recover three times their actual damages up to one
thousand dollars ($1,000.00). Plaintiffs are also entitled to reasonable attorney’s fees.

SIXTH CLAIM FOR RELIEF
Violation of the New York General Business Law § 350,

N.Y. Gen. Bus. Law § 350
(On behalf of the New York Subclass)

138.  Plaintiffs hereby incorporate each and every allegation as though fully set forth
herein.
139. Plaintiff Lukas, Plaintiff Kouyat, and Plaintiff Anderson bring this claim

individually and on behalf of the proposed New York Subclass against Balance of Nature.

140. N.Y. Gen. Bus. Law § 350 provides, in part, as follows: False advertising in the
conduct of any business, trade or commerce or in the furnishing of any service in this state is
hereby declared unlawful.

141. N.Y. Gen. Bus. Law § 350a(1) provides, in part, as follows:

The term ‘false advertising, including labeling, of a
commodity, or of the kind, character, terms or
conditions of any employment opportunity if such
advertising is misleading in a material respect. In
determining whether any advertising is misleading,
there shall be taken into account (among other
things) not only representations made by statement,
word, design, device, sound or any combination
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thereof, but also the ext®®Cto which the advertising
fails to reveal facts material in the light of such
representations with respect to the commodity or
employment to which the advertising relates under
the conditions proscribed in said advertisement, or
under such conditions as are customary or usual ...

142. Defendant’s labeling and advertisements relating to the efficacy and health
benefits of the Products were false and misleading in a material way, as Balance of Nature failed
to accurately reveal material facts in light of such representations or conduct.

143.  Specifically, Balance of Nature represented that the Products could prevent, treat,
cure or mitigate the symptoms of serious disease conditions, and that it was conducive to
consumer health goals in that way, while omitting material information concerning the true
efficacy of the Product.

144. These misrepresentations and omissions have resulted in consumer injury or harm
to the public interest.

145.  As a result of this misrepresentation, Plaintiffs and members of the New York
Subclass have suffered economic injury because (a) they would not have purchased the Products
had they known the truth, and (b) they overpaid for the Products on account of the
misrepresentations and omissions regarding the efficacy and health benefits of the Product.

146. By reason of the foregoing and as a result of Balance of Nature’s conduct, Plaintiffs
and New York Subclass members seek to enjoin the unlawful acts and practices described herein,
to recover their actual damages or five hundred dollars ($500.00), whichever is greater.
Additionally, because Balance of Nature acted willfully or knowingly, Plaintiffs and New York
Subclass members are entitled to recover three times their actual damages up to ten thousand
dollars ($10,000.00). Plaintiffs are also entitled to reasonable attorney’s fees.

SEVENTH CLAIM FOR RELIEF

Unjust Enrichment
(On behalf of the Nationwide Class or, alternatively, on behalf of the New York Subclass)

147. Plaintiffs hereby incorporate each and every allegation as though fully set forth

herein.
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148. To the extent that there is any determination made by the Court that Plaintiffs do
not have standing to assert any contractual claims asserted against Balance of Nature on the alleged
basis of an absence of contractual privity or otherwise, this claim is asserted in the alternative.

149. By its wrongful acts and omissions described herein, including selling the Products
which does not prevent, treat, cure or mitigate the symptoms of serious disease conditions
represented on its labels and in its marketing and advertising of the Product, Balance of Nature
was unjustly enriched at the expense of Plaintiffs and the Class.

150. Plaintiffs and Class members purchased a product they otherwise would not have,
paid more for a product than they otherwise would have, and are left with a product of diminished
value and utility because of the Products’ inability to prevent, treat, cure or mitigate the symptoms
of serious disease conditions. Meanwhile, Balance of Nature has sold more of the Products than it
otherwise could have and charged inflated prices for the Products, thereby unjustly enriching itself.

151.  Thus, Plaintiffs and Class members conferred a benefit upon Balance of Nature by
purchasing the Products at full price. Under the circumstances, it would be inequitable for Balance
of Nature to retain the profits, benefits, and other compensation obtained through its wrongful
conduct in manufacturing, marketing, and selling the Products to Plaintiffs and Class members
based on the misrepresentation and/or omissions pertaining to the Products’ efficacy and health
benefits.

152. Plaintiffs and Class members are entitled to damages in the amount Defendant was
unjustly enriched, to be determined at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment as follows:

a. For an order certifying the proposed Class and appointing Plaintiffs
and Plaintiffs’ counsel to represent the Class;

b. For an order awarding Plaintiffs and Class members actual,
statutory, punitive, and/or any other form of damages provided by
and pursuant to the statutes cited above;
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For an order awarding Plaintiffé%ad Class members restitution,
disgorgement and/or other equitable relief provided by and
pursuant to the statutes cited above or as the Court deems proper;

C.

Plaintiffs, individually and on behalf of the members of the Class, hereby respectfully
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For an order or orders requiring Balance of Nature to adequately
disclose the efficacy and health benefits of the Products and
enjoining Balance of Nature from misrepresenting that the Products
can prevent, treat, cure or mitigate the symptoms of serious disease
conditions and omitting accurate efficacy and health benefits

information;

For an order awarding Plaintiffs and Class members pre-judgment

and post-judgment interest;

For an order awarding Plaintiffs and Class members reasonable
attorney fees and costs of suit, including expert witness fees; and

For an order awarding such other and further relief as this Court

may deem just and proper.

DEMAND FOR JURY TRIAL

demand trial by jury of all issues triable by right.

Dated: May 30, 2025
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Nicholas A. Migli%io

(New York Federal Bar No. 4035838)

Jason S. Rathod*

412 H Street NE, Suite 302
Washington, DC 20002

Tel. (202) 470-3520
nmigliaccio@classlawdc.com
jrathod@classlawdc.com
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Sara J. Watkins, Esq. *
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653 arihn@peircelaw.com
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Robert Mackey, Esq. *

Law Offices of Robert Mackey
P.O. Box 279

Sewickley, PA 15143
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*admitted pro hac vice

Attorneys for Plaintiffs and Putative Class
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