
 

 

UNITED STATES DISTRICT COURT 
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BENCKISER LLC, :ALGREEN CO.,  
DQG :ALMART INC., 
 

DHIHQGDQWV. 
 

 
CDVH NR.  
 
 
 
CLASS ACTION COMPLAINT 
 
 
 
DEMAND FOR JUR< TRIAL 
 

PlainWiffV KaWhleen EmmonV (³EmmonV´) and NaWhan JackVon (³JackVon´) (collecWiYel\ 

³PlainWiffV´), indiYidXall\ and on behalf of all Vimilarl\ ViWXaWed perVonV Zho pXrchaVed oYer-Whe-

coXnWer oral decongeVWanW prodXcWV, allege Whe folloZing baVed Xpon perVonal knoZledge aV Wo 

WhemVelYeV and Wheir oZn acWV, and aV Wo all oWher maWWerV Xpon informaWion and belief, baVed Xpon 

Whe inYeVWigaWion of coXnVel, and fXrWher belieYe WhaW VXbVWanWial eYidenWiar\ VXpporW Zill e[iVW for 

Whe allegaWionV VeW forWh herein afWer a reaVonable opporWXniW\ for diVcoYer\: 

I. INTRODUCTION 

1. Oral decongeVWanW prodXcWV, Vold online and oYer-Whe-coXnWer in reWail VWoreV, haYe 

been relied Xpon b\ conVXmerV for man\ \earV aV an e[pedienW Za\ Wo WreaW naVal decongeVWion, 

ZiWhoXW Whe need or haVVle inYolYed in VecXring a docWor¶V preVcripWion. 

2. One primar\ acWiYe ingredienW WhaW haV been XVed b\ manXfacWXreV of VXch oYer-

Whe-coXnWer oral decongeVWanWV iV ³phen\lephrine.´  
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3. DrXg companieV and DefendanWV named herein began increaVingl\ rel\ing Xpon 

phen\lephrine afWer concernV Zere Yoiced in 2006 aboXW Whe XVe of pVeXdoephedrine ± an 

acknoZledged effecWiYe acWiYe ingredienW Wo WreaW naVal decongeVWion ± aV a baViV for Whe 

manXfacWXre of illegal meWhampheWamine prodXcWV. 

4. The Vale of oral decongeVWanW prodXcWV XVing phen\lephrine haV Vk\-rockeWed ZiWh 

ValeV of oYer $1.8 billion in Whe UniWed SWaWeV in 2022 alone. 

5. MemberV of Whe conVXmer pXblic, inclXding PlainWiffV named herein and Whe 

pXWaWiYe ClaVV MemberV for Zhom WhiV VXiW iV broXghW, pXrchaVed WheVe oral decongeVWanW prodXcWV, 

ofWen aW a premiXm price, and Zere XnaZare of a hidden XndiVcloVed adYerVe WrXWh. Specificall\, 

WhaW PKHQ\OHSKULQH LV QRW HIIHFWLYH in WreaWing and alleYiaWing naVal decongeVWion Zhen Waken 

orall\.  Simpl\ pXW ± iW doeV noW Zork aV a decongeVWanW.   

6. On SepWember 12, 2023, an FDA adYiVor\ panel confirmed WhaW phen\lephrine, 

Zhen Waken orall\, iV noW effecWiYe. MeanZhile, DefendanWV and drXg companieV compriVing Whe 

oral decongeVWanW indXVWr\, kneZ and cerWainl\ had reaVon Wo knoZ, aW all WimeV maWerial WhaW Wheir 

oral decongeVWanW prodXcWV, more fXll\ idenWified and diVcXVVed beloZ, Zere no more effecWiYe Whan 

a placebo VXch aV a VXgar pill.   

7. Hence, Zhile conVXmerV haYe been dXped for man\ \earV b\ ³Waking a drXg WhaW 

haV no benefiW´ (according Wo an FDA adYiVor\ panel), Whe oral decongeVWanW prodXcWV indXVWr\ ± 

compriVed chiefl\ of DefendanWV named herein ± haV profiWed handVomel\, mXch Wo Whe deWrimenW, 

harm, and economic injXr\ of PlainWiffV and pXWaWiYe ClaVV MemberV. 

8. Had PlainWiffV knoZn WhaW WheVe oral decongeVWanW prodXcWV conWaining 

phen\lephrine aV Wheir acWiYe ingredienW Zere Vimpl\ ineffecWiYe aV a naVal congeVWion Zhen Waken 

orall\, Whe\ ZoXld noW haYe pXrchaVed Whem, or cerWainl\ ZoXld haYe paid VXbVWanWiall\ leVV for 

Whem, if an\Whing. 

9. Accordingl\, PlainWiffV, on behalf of WhemVelYeV and all oWher pXrchaVerV of 

DefendanWV¶ phen\lephrine baVed oral decongeVWanW prodXcWV, hereb\ Veek Wo hold Whe DefendanWV 

herein ± all primar\ pla\erV in Whe oral decongeVWanW prodXcWV indXVWr\ ± accoXnWable for Wheir 
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decepWionV, breacheV of ZarranWieV, and YiolaWionV of releYanW VWaWe or federal conVXmer proWecWion 

VWaWXWeV. 

II. PARTIES 

A. PODLQWLIIV 

B. PlainWiff KDWKOHHQ EPPRQV iV, and aW all WimeV releYanW ZaV, a reVidenW of 

NorWhYille and a ciWi]en of Michigan. PlainWiff EmmonV bX\V oYer Whe coXnWer medicineV conWaining 

Phen\lephrine on a regXlar baViV and haV done Vo for \earV Wo WreaW coldV and proYide relief from 

congeVWion. For e[ample, in SepWember 2023, PlainWiff EmmonV pXrchaVed SXdafed PE conWaining 

phen\lephrine, for oral naVal congeVWion relief, aW a Kroger in SoXWh L\on, Michigan. In or aboXW 

AXgXVW 2023, PlainWiff EmmonV pXrchaVed N\qXil PE and/or Da\qXil PE, boWh conWaining 

phen\lephrine, for oral naVal congeVWion relief, aW a WalmarW in NeZ HXdVon, Michigan. In 

addiWion, PlainWiff EmmonV haV pXrchaVed WalgreenV branded Wal-Phed PE naVal decongeVWanW 

conWaining phen\lephrine, for oral naVal congeVWion relief, aW a WalgreenV in SoXWh L\on, Michigan. 

10. Had DefendanWV diVcloVed WhaW phen\lephrine iV noW effecWiYe in relieYing 

congeVWion, PlainWiff EmmonV ZoXld noW haYe pXrchaVed Whe prodXcWV Wo orall\ remed\ her naVal 

congeVWion. 

11. PlainWiff NaWhan JackVon iV, and aW all WimeV releYanW ZaV, a reVidenW of China Spring 

and a ciWi]en of Te[aV. PlainWiff JackVon bX\V oYer Whe coXnWer medicineV conWaining Phen\lephrine 

on a regXlar baViV and haV done Vo for \earV Wo WreaW coldV and proYide relief from congeVWion. For 

e[ample, in JanXar\ 2023, PlainWiff JackVon pXrchaVed MXcine[ SinXV Ma[, conWaining 

phen\lephrine, for congeVWion relief aW a WalmarW in Waco, Te[aV. In or aboXW December 2022, 

PlainWiff JackVon pXrchaVed SXdafed PE, conWaining phen\lephrine, for congeVWion relief, aW a 

WalmarW in Waco, Te[aV. In or aboXW OcWober 2022, PlainWiff JackVon pXrchaVed Wal-Phed PE, 

conWaining phen\lephrine, for congeVWion relief, aW a WalgreenV in Waco, Te[aV. Finall\, in or aboXW 

OcWober 2022, PlainWiff JackVon pXrchaVed WalmarW branded EqXaWe SXphedrine PE and WalmarW 

branded EqXaWe Da\ & NighW SinXV, boWh conWaining phen\lephrine, for congeVWion relief, aW a 

WalmarW in Waco, Te[aV.  

Case 2:23-cv-03874   Document 1   Filed 10/04/23   Page 3 of 31



 

4 
 

12. Had DefendanWV diVcloVed WhaW phen\lephrine iV noW effecWiYe in relieYing 

congeVWion, PlainWiff JackVon ZoXld noW haYe pXrchaVed Whe prodXcWV Wo remed\ her naVal 

congeVWion. 

C. DHIHQGDQWV 

13. DefendanW MFNHLO CRQVXPHU HHDOWKFDUH (³McNeil´) iV a PennV\lYania 

corporaWion ZiWh iWV principal place of bXVineVV and headqXarWerV locaWed aW 7050 Camp Hill Road, 

ForW WaVhingWon, PennV\lYania.  AW all WimeV maWerial Wo WhiV caVe, McNeil haV been engaged in Whe 

manXfacWXring, Vale, and diVWribXWion of miVbranded and ineffecWiYe oral decongeVWanW prodXcWV in 

Whe UniWed SWaWeV, inclXding SXdafed, T\lenol, and Benadr\l. 

14. DefendanW PURFWHU & GDPEOH CRPSDQ\ (³P&G´) iV an Ohio corporaWion ZiWh iWV 

principal place of bXVineVV and headqXarWerV locaWed aW One ProcWer & Gamble Pla]a in CincinnaWi, 

Ohio.  AW all WimeV maWerial Wo WhiV caVe, P&G haV been engaged in Whe manXfacWXring, Vale, and 

diVWribXWion of miVbranded and ineffecWiYe congeVWion prodXcWV in Whe UniWed SWaWeV, inclXding 

SXdafed, T\lenol, and Benadr\l.  

15. DefendanW :DOPDUW IQF. (³WalmarW´) iV a DelaZare corporaWion ZiWh headqXarWerV 

and principal place of bXVineVV in Whe SWaWe of ArkanVaV. AW all WimeV releYanW Wo WhiV complainW, 

WalmarW ZaV engaged in Whe bXVineVV of manXfacWXring, markeWing, WeVWing, promoWing, Velling, 

and/or diVWribXWing cerWain of Whe oral decongeVWanW prodXcWV.  

16. DefendanW :DOJUHHQ CR. (³WalgreenV´) iV an IllinoiV corporaWion ZiWh 

headqXarWerV and principal place of bXVineVV in Whe SWaWe of IllinoiV. AW all WimeV releYanW Wo WhiV 

complainW, WalgreenV ZaV engaged in Whe bXVineVV of manXfacWXring, markeWing, WeVWing, 

promoWing, Velling, and/or diVWribXWing cerWain of Whe oral decongeVWanW prodXcWV. 

17. DefendanW JRKQVRQ & JRKQVRQ CRQVXPHU IQF., a McNeil ConVXmer HealWhcare 

DiYiVion, (³J&J´) iV a NeZ JerVe\ corporaWion ZiWh iWV headqXarWerV and principal place of bXVineVV 

aW 199 GrandYieZ Road, Skillman, NeZ JerVe\, 08558.  J&J manXfacWXreV, markeWV, adYerWiVeV, 

labelV, diVWribXWeV, and VellV oral decongeVWanW prodXcWV, SXdafed PE and Benadr\l Allerg\ PlXV 

CongeVWion.  
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18. DefendanW KHQYXH IQF. (³KenYXe´) iV an American conVXmer healWh compan\, and 

formerl\ Whe conVXmer healWhcare diYiVion of JohnVon & JohnVon. KenYXe iV headqXarWered in 

Skillman, NeZ JerVe\. IW Zholl\ oZnV DefendanW McNeil ConVXmer HealWhcare. On informaWion 

and belief, all aVVeWV and liabiliWieV aVVociaWed ZiWh Whe oral decongeVWanW prodXcWV WhaW had been 

manXfacWXred, markeWed, and/or Vold b\ JohnVon & JohnVon are noZ oZned b\ DefendanW KenYXe. 

19. DefendanW RHFNLWW BHQFNLVHU LLC (³ReckiWW´) iV a DelaZare limiWed liabiliW\ 

corporaWion ZiWh iWV headqXarWerV and principal place of bXVineVV locaWed in ParVippan\, NeZ 

JerVe\. ReckiWW iV a Zholl\ oZned VXbVidiar\ of ReckiWW BenckiVer GroXp PLC, a pXblic limiWed 

compan\ regiVWered in England and WaleV. Among oWher oral naVal decongeVWanW prodXcWV, ReckiWW 

manXfacWXrerV and markeWV MXcine[ prodXcWV conWaining phen\lephrine and pXrporWing Wo acW aV 

decongeVWanWV. 

III. JURISDICTION AND VENUE 

20. ThiV CoXrW haV VXbjecW maWWer jXriVdicWion pXrVXanW Wo Whe ClaVV AcWion FairneVV AcW 

of 2005, 28 U.S.C. � 1332(d), becaXVe aW leaVW one ClaVV member iV of diYerVe ciWi]enVhip from 

one defendanW, Where are more Whan 100 ClaVV memberV naWionZide, and Whe aggregaWe amoXnW in 

conWroYerV\ e[ceedV $5,000,000. ThiV CoXrW alVo haV VXpplemenWal jXriVdicWion oYer Whe VWaWe laZ 

claimV becaXVe WhoVe claimV are inWegrall\ relaWed Wo Whe federal claimV and form parW of Whe Vame 

caVe and conWroYerV\ Xnder 28 U.S.C. � 1367.  

21. ThiV CoXrW haV perVonal jXriVdicWion oYer DefendanWV b\ YirWXe of Wheir WranVacWing 

and doing bXVineVV in WhiV DiVWricW. DefendanWV haYe each pXrpoVefXll\ aYailed WhemVelYeV of Whe 

benefiWV and proWecWionV of Whe EaVWern DiVWricW of PennV\lYania b\ conWinXoXVl\ and V\VWemaWicall\ 

condXcWing VXbVWanWial bXVineVV in PennV\lYania. Each of Whe DefendanWV markeWV and diVWribXWeV 

iWV prodXcWV in Whe EaVWern DiVWricW of PennV\lYania.  

22. The CoXrW addiWionall\ and independenWl\ haV perVonal jXriVdicWion oYer DefendanW 

McNeil ConVXmer HealWhcare becaXVe iW operaWeV from headqXarWerV in ForW WaVhingWon, 

PennV\lYania.   
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23. VenXe iV proper pXrVXanW Wo 28 U.S.C. � 1391(a) & (b) becaXVe a VXbVWanWial parW of 

Whe eYenWV or omiVVionV giYing riVe Wo Whe claimV occXrred in WhiV DiVWricW. DefendanWV mainWain ke\ 

bXVineVV operaWionV in WhiV diVWricW, and markeW and Vell Wheir prodXcWV, inclXding oral decongeVWanW 

prodXcWV, aV diVcXVVed beloZ, in WhiV DiVWricW. 

IV. SUBSTANTIVE ALLEGATIONS 

OUDO DHFRQJHVWDQW PURGXFWV BDVHG RQ PKHQ\OHSKULQH AUH NRW EIIHFWLYH LQ AOOHYLDWLQJ NDVDO 
DHFRQJHVWLRQ 

24. Oral decongeVWanW prodXcWV haYe W\picall\ relied on one of WZo acWiYe ingredienWV ± 

pVeXdoephedrine or phen\lephrine ± Wo alleYiaWe congeVWion. 

25. However, after a concern was raised that pseudoephedrine-based products used as 

the active ingredient in oral decongestants was being misused as a base for the production of illegal 

methamphetamines since 2006, federal law thereafter made products containing pseudoephedrine 

inconYenienW Wo pXrchaVe ³oYer-the-coXnWer.´   

26. As a consequence, the second major ingredient used to provide relief from nasal 

congestion ± phenylephrine ± increasingly became the most widely used active ingredient in oral 

decongestants, ultimately accounting for approximately 80% of the market for over-the-counter 

decongestants in the United States.   

27. The market for phenylephrine based on oral decongestants is worth billions and 

includes over 250 such products.  Annual sales of phenylephrine-based oral decongestants sold in 

the United States in 2022 alone accounted for approximately $1.8 billion in sales ± a huge market. 

28. Defendants have routinely and consistently marketed their products containing 

phenylephrine as an effective oral decongestant that should be used to alleviate nasal decongestion 

and sinus pressure associated with colds, allergies, and other respiratory conditions. 

29. Phenylephrine purportedly works as an oral medication by constricting blood 

vessels in the nasal passages, thereby reducing swelling and congestion.  In contrast to 
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pseudoephedrine ± which has proven to be effective as a decongestant ± phenylephrine containing 

products have no restrictions and are not subject to an inconvenient purchasing process because 

consumers are readily able to buy those oral decongestants over-the-counter.  Pseudoephedrine 

based decongestants are far more difficult to purchase because of their potential for misuse as a 

base for methamphetamine production, and are thereby a far less attractive option for consumers 

in order to treat nasal congestion. 

30. However, phenylephrine, when taken orally, is ineffective.  It does not provide 

relief from congestion and has now been shown to be no better than taking a placebo when it is 

taken orally.  Manufactures have been aware of the ineffectiveness of phenylephrine for a number 

of years and at lease since no later than 2018. 

31. Phenylephrine is found in many popular over-the-counter oral medications that 

purportedly act as a decongestant.  The more popular over-the-counter oral decongestant products 

using phenylephrine ± the supposedly active ingredient that the FDA regulatory panel has found 

ineffective when taken orally ± include: 

x Mucinex Sinus Max (Reckitt) 
x Sudafed PE (Kenvue/McNeil) 
x Tylenol Cold & Flu Severe (Kenvue/McNeil) 
x Benadryl Allergy Plus (Kenvue/McNeil) 
x Vicks Nyquil Severe Cold & Flu (Procter & Gamble) 
x Vicks Nyquil Sinex (Procter & Gamble) 
x Wal-Phed PE Nasal Decongestant Tablets (Walgreens) 
x Wal-Phed PE Sinus Congestion Day & Night Tablets (Walgreens) 

32. The foregoing identified over-the-counter products and all oral decongestant 

prodXcWV manXfacWXred and Vold b\ Whe DefendanWV are collecWiYel\ referred Wo herein aV Whe ³Oral 

DecongeVWanW ProdXcWV´ or ³DefendanWV¶ ProdXcWV.´ 

33. By way of background, commencing in approximately 2007, scientific studies were 

surfacing showing that phenylephrine, when taken orally, was not effective.  In 2018, the FDA 
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issued new guidance for the industry relating to the use of nasal decongestant symptom scores to 

evaluate congestion, thereby undermining the primary end-point to evaluate congestion in studies 

WhaW had been done preYioXVl\.  DefendanWV kneZ WhiV.  GiYen Whe FDA¶V neZ 2018 gXidance, Whe 

Defendants certainly knew or should have known by then, at the very latest, that their marketing 

claimV and repreVenWaWionV regarding Whe Oral DecongeVWanW ProdXcWV¶ efficac\ Zere falVe and 

misleading.   

34. Still, Defendants continued to market and sell their phenylephrine based Oral 

Decongestant Products as effective decongestants, while even charging a premium price for such 

ineffective products. Thereby simultaneously taking advantage of the controversy over 

pseudoephedrine and the fact that Defendants could more readily sell their phenylephrine 

containing products over-the-coXnWer, ZiWhoXW reqXiring a docWor¶V preVcripWion. 

35. Defendants represented and warranted at all times material that their Oral 

Decongestant Products were effective for treating the indications identified and were properly 

branded ± representing and warranting that such Oral Decongestant Products were merchantable 

and fit for their particular use, i.e., effectively treating nasal decongestion orally. 

36. On September 12, 2023, after an analysis of prior studies, the FDA found 

significant problems with phenylephrine after which a FDA advisory panel unanimously voted 16-

0 that phenylephrine is not effective for treating nasal decongestant when taken orally, and 

recommending that consumers avoid unnecessary cost or delays in care by ³WDNLQJ D GUXJ WKDW 

KDV QR EHQHILW.´ 

37. Plaintiffs are informed and believe and thereupon allege that, at all times material, 

each of the Defendants named herein willfully ignored the scientific and industry knowledge 

concerning the lack of effectiveness of phenylephrine for treating nasal decongestion when taken 

orally, and either performed or were aware of the fact that testing and quality oversight was 
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inadequate to support the efficacy of phenylephrine as the active ingredient for orally treating nasal 

decongestant. 

38. Defendants knew or should have known that the primary end-point for evaluating 

the efficacy of the Oral Decongestant Products had changed significantly, and that previous data 

therefore did not support efficacy.  They knew or should have known by at least 2018, and certainly 

Vooner, WhaW Wheir markeWing claimV regarding Wheir Oral DecongeVWanW ProdXcWV¶ efficac\ Zere 

simply false and misleading. 

39. Defendants¶ Oral Decongestant Products were never and currently are not 

merchantable, are not fit for their ordinary purpose, and are not effective for orally treating the 

indications regarding nasal decongestion and as such have been and are misbranded. 

40. Had Plaintiffs known that the phenylephrine containing Oral Decongestion 

Products were entirely ineffective as a nasal decongestant when taken orally, they would not have 

purchased them, or would have paid substantially less for them. 

41. Accordingly, Plaintiffs, on behalf of themselves and all other purchasers of 

Defendants Products, seeks to hold Defendants accountable for their deceptions, breaches of 

warranties, and violations of consumer protection statutes, arising from the fact that they sold 

products that they knew and should have known were ineffectual, but nevertheless continued to 

market and sell anyway, at a premium price, directly and proximately causing Plaintiffs and Class 

Members damages, as more fully discussed below. 
 
PlaiQWiffV aQd ClaVV MembeUV HaYe SXffeUed IQjXU\ 

42. As alleged above, the Oral Decongestant Products¶ active ingredient, 

phenylephrine, does not have the ability to alleviate nasal congestion, when taken orally, despite 

Defendants marketing and related representations that such products alleviate nasal congestion. 
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43. The Oral DecongeVWanW ProdXcWV¶ packaging and repreVenWaWionV and omiVVionV 

lead reasonable consumers to believe that they had the ability to alleviate nasal congestion orally. 

44. Plaintiffs did not know, and had no reason to know upon purchase, that DefendanWV¶ 

Oral Decongestant Products were ineffective to alleviate nasal congestion.  Not only would 

Plaintiffs not have purchased the Oral Decongestant Products had Plaintiffs known that they did 

not have the ability to alleviate nasal congestion, Plaintiffs would also not have been capable of 

purchasing them if Defendants had done as the law required and tested said products for their 

ability to alleviate nasal congestion when taken orally.  

45. Consumers must depend on Defendants to truthfully and honestly represent and 

disclose on their packaging, labels, and marketing what their Oral Decongestant Products can do, 

as consumers lack the ability to test or independently ascertain or verify whether a product 

possesses the ability, quality, and characteristics that it purports to possess, especially at the point 

of sale.  

46. Defendants are leaders in the nasal decongestion health and medication market.  

Reasonable consumers trusted their advertising and representations and did not know the adverse 

truth Defendants concealed or omitted regarding the ability of the Oral Decongestant Products to 

alleviate nasal congestion. 

47. Defendants¶ false, misleading, and deceptive misrepresentations, and material 

omissions, regarding Whe Oral DecongeVWanW ProdXcWV¶ abiliW\ Wo alleYiaWe naVal congeVWion, are 

likely to continue to deceive and mislead reasonable consumers and the public, as it has already 

deceived and misled Plaintiffs and Class Members. 

48. No reasonable consumer would have paid any amount for Oral Decongestant 

Products that do not have the ability to alleviate nasal congestion even though they are marketed 

to consumers as having the ability to alleviate nasal congestion.  
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49. Plaintiffs and Class members bargained for a product that has the ability to alleviate 

nasal congestion when taken orally.  If Plaintiffs and Class members had been informed that 

DefendanWV¶ Oral DecongeVWanW ProdXcWV do noW haYe Whe abiliW\ Wo alleYiaWe naVal congeVWion, Whe\ 

would not have purchased or used them, or would have paid significantly less for them as such 

omitted facts are material to their purchase decisions. 

50. Plaintiffs and Class members were injured and suffered damages for which they are 

entitled to be compensated, having paid the fXll pXrchaVe price of DefendanWV¶ ProdXcWV, becaXVe 

the Oral Decongestant Products are worthless and have no value, as they do not have the ability to 

alleviate nasal congestion when taken orally.  Defendants knowingly failed to warn consumers of, 

or disclose to them, this material fact.   

51. Plaintiffs and Class members are further entitled to statutory and punitive damages, 

aWWorne\V¶ feeV and coVWV, and an\ fXrWher relief WhiV CoXrW deemV jXVW and proper. 

V. TOLLING 

52. Any applicable statute of limitations has been Wolled b\ Whe ³dela\ed diVcoYer\´ 

rule. Plaintiffs did not know (and had no way of knowing) at the time of purchase that the Oral 

Decongestant Products were ineffective to treat nasal congestion because their active ingredient ± 

phenylephrine ± was ineffective when taken orally.  Defendants did not warn or inform Plaintiffs 

and Class Members of this material fact, which was hidden from Plaintiffs and Class Members. 

Defendants were obliged to disclose the conduct complained of herein, purposely did not do so, 

and are thereby estopped from relying upon or asserting any statute of limitations in an effort to 

bar any claim herein. 
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VI. CLASS ACTION ALLEGATIONS 

53. PlainWiffV bring WhiV acWion indiYidXall\ and aV a repreVenWaWiYe of all WhoVe Vimilarl\ 

ViWXaWed, pXrVXanW Wo Fed. R. CiY. P. 23, on behalf of WhemVelYeV and Whe memberV of Whe folloZing 

propoVed naWionZide claVV (³NaWionZide ClaVV´):  

DXULQJ WKH IXOOHVW SHULRG DOORZHG E\ ODZ, DOO SHUVRQV ZKR SXUFKDVHG RQH RU PRUH 
RI WKH OUDO DHFRQJHVWDQW PURGXFWV LQ WKH UQLWHG SWDWHV ZLWKLQ WKH DSSOLFDEOH 
VWDWXWH RI OLPLWDWLRQV.  

54. PlainWiff EmmonV bringV WhiV acWion indiYidXall\ and aV a repreVenWaWiYe of all WhoVe 

Vimilarl\ ViWXaWed, pXrVXanW Wo Fed. R. CiY. P. 23, on behalf of herVelf and Whe memberV of Whe 

folloZing VXbclaVV (³Michigan SXbclaVV´): 
 
DXULQJ WKH IXOOHVW SHULRG DOORZHG E\ ODZ, DOO SHUVRQV ZKR SXUFKDVHG RQH RU PRUH 
RI WKH OUDO DHFRQJHVWDQW PURGXFWV LQ WKH SWDWH RI MLFKLJDQ ZLWKLQ WKH DSSOLFDEOH 
VWDWXWH RI OLPLWDWLRQV. 

55. PlainWiff JackVon bringV WhiV acWion indiYidXall\ and aV a repreVenWaWiYe of all WhoVe 

Vimilarl\ ViWXaWed, pXrVXanW Wo Fed. R. CiY. P. 23, on behalf of herVelf and Whe memberV of Whe 

folloZing VXbclaVV (³Te[aV SXbclaVV´):  

DXULQJ WKH IXOOHVW SHULRG DOORZHG E\ ODZ, DOO SHUVRQV ZKR SXUFKDVHG RQH RU PRUH 
RI WKH OUDO DHFRQJHVWDQW PURGXFWV LQ WKH SWDWH RI TH[DV ZLWKLQ WKH DSSOLFDEOH 
VWDWXWH RI OLPLWDWLRQV.   

56. The foregoing NaWionZide and Michigan and Te[aV SXbclaVVeV are VomeWimeV 

collecWiYel\ referred Wo herein aV ³ClaVV´ or ³ClaVV MemberV.´ 

57. Specificall\ e[clXded from WheVe definiWionV are: (1) DefendanWV, an\ enWiW\ in 

Zhich DefendanWV haYe a conWrolling inWereVW, and Wheir legal repreVenWaWiYeV, officerV, direcWorV, 

emplo\eeV, aVVignV and VXcceVVorV; (2) Whe JXdge Wo Zhom WhiV caVe iV aVVigned and an\ member 

of Whe JXdge¶V VWaff or immediaWe famil\; and (3) ClaVV CoXnVel.  PlainWiffV reVerYe Whe righW Wo 

amend Whe ClaVV definiWion aV neceVVar\.  

58. NXPHURVLW\: The memberV of Whe ClaVV are Vo nXmeroXV WhaW joinder of all 

memberV iV impracWicable. While Whe e[acW nXmber of ClaVV MemberV iV preVenWl\ XnknoZn, iW 
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likel\ conViVWV of aW leaVW man\ WhoXVandV of people collecWiYel\ in Whe VWaWe SXbclaVVeV and 

NaWionZide. The nXmber of ClaVV MemberV can be deWermined b\ ValeV informaWion and oWher 

recordV. MoreoYer, joinder of all poWenWial ClaVV MemberV iV noW pracWicable giYen Wheir nXmberV 

and geographic diYerViW\.  The ClaVV iV readil\ idenWifiable from informaWion and recordV in Whe 

poVVeVVion of DefendanWV.  

59. T\SLFDOLW\: The claimV of Whe repreVenWaWiYe PlainWiffV are W\pical in WhaW PlainWiffV, 

like all ClaVV MemberV, Zere Vimilarl\ impacWed b\ DefendanWV¶ condXcW ZiWh reVpecW Wo Whe 

markeWing and Vale of Whe Oral DecongeVWanW ProdXcWV WhaW Zere ineffecWiYe Zhen Waken orall\ aV 

Whe\ XVed phen\lephrine aV Wheir acWiYe ingredienW.  PlainWiffV and ClaVV MemberV pXrchaVed Vaid 

prodXcWV aW premiXm priceV, and Vaid prodXcWV Zere YalXeleVV aV an oral decongeVWanW remed\.  In 

addiWion, DefendanWV¶ miVcondXcW iV common Wo all pXWaWiYe ClaVV MemberV becaXVe DefendanWV 

haYe engaged in V\VWemaWic decepWiYe and fraXdXlenW behaYior WhaW ZaV deliberaWe and reVXlWV in 

Whe Vame injXr\ Wo all ClaVV MemberV.  

60. CRPPRQDOLW\: Common qXeVWionV of laZ and facW e[iVW aV Wo all ClaVV MemberV.  

TheVe qXeVWionV predominaWe oYer qXeVWionV WhaW ma\ affecW onl\ indiYidXal ClaVV MemberV 

becaXVe DefendanWV haYe acWed on groXndV generall\ applicable Wo Whe ClaVV.  SXch common legal 

or facWXal qXeVWionV inclXde, LQWeU aOLa:  

a. WheWher Whe Oral DecongeVWanW ProdXcWV are ineffecWiYe; 

b. WheWher DefendanWV kneZ or reaVonabl\ VhoXld haYe knoZn aboXW Whe 

ineffecWiYeneVV of Whe Oral DecongeVWanW ProdXcWV prior Wo Velling or diVWribXWing 

Whem Wo PlainWiffV and pXWaWiYe ClaVV MemberV;  

c. WheWher DefendanWV concealed from and/or failed Wo diVcloVe Wo PlainWiffV and 

pXWaWiYe ClaVV MemberV Whe WrXWh aboXW Whe Oral DecongeVWanW ProdXcWV lack of 

efficac\; 

d. WheWher DefendanWV¶ condXcW ZaV done knoZingl\; 

e. WheWher DefendanWV breached Whe implied ZarranW\ of merchanWabiliW\;  

f. WheWher DefendanWV breached e[preVV ZarranWieV relaWing Wo Vaid prodXcWV; 
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g. WheWher DefendanWV VhoXld be ordered Wo diVgorge all or parW of Whe ill-goWWen 

profiWV Whe\ receiYed from Whe Vale of Whe Oral DecongeVWanW ProdXcWV; 

h. WheWher PlainWiffV and pXWaWiYe ClaVV MemberV are enWiWled Wo damageV, inclXding 

compenVaWor\, e[emplar\, and VWaWXWor\ damageV, and Whe amoXnW of VXch damageV; 

i. WheWher PlainWiffV and pXWaWiYe ClaVV MemberV eiWher paid a premiXm for Whe Vaid 

prodXcWV WhaW Whe\ ZoXld noW haYe paid bXW for DefendanWV¶ falVe repreVenWaWionV or 

ZoXld noW haYe pXrchaVed Whem aW all;   

j. WheWher PlainWiffV and pXWaWiYe ClaVV MemberV are enWiWled Wo injXncWiYe, 

declaraWor\, or oWher eqXiWable relief; and  

k. WheWher DefendanWV engaged in Xnfair, XnconVcionable, or decepWiYe Wrade 

pracWiceV b\ Velling and/or markeWing Whe ineffecWiYe Oral DecongeVWanW ProdXcWV.  

61. AGHTXDWH RHSUHVHQWDWLRQ: PlainWiffV Zill fairl\ and adeqXaWel\ proWecW Whe 

inWereVWV of pXWaWiYe ClaVV MemberV. The\ haYe no inWereVWV anWagoniVWic Wo WhoVe of ClaVV 

MemberV.  PlainWiffV haYe reWained aWWorne\V e[perienced in Whe proVecXWion of claVV acWionV, 

inclXding conVXmer prodXcW caVeV, and PlainWiffV inWend Wo proVecXWe WhiV acWion YigoroXVl\.  

62. IQMXQFWLYH/DHFODUDWRU\ RHOLHI: The elemenWV of RXle 23(b)(2) are meW.  

DefendanWV Zill conWinXe Wo commiW Whe XnlaZfXl pracWiceV alleged herein, and PlainWiffV and ClaVV 

MemberV Zill conWinXe Wo be deceiYed b\ DefendanWV miVrepreVenWaWionV and omiVVionV and 

XnknoZingl\ be e[poVed Wo damage on accoXnW Whereof.  DefendanWV haYe acWed and refXVed Wo acW 

on groXndV WhaW appl\ generall\ Wo Whe ClaVV, VXch WhaW final injXncWiYe relief, pXblic injXncWiYe 

relief, and correVponding declaraWor\ relief are appropriaWe reVpecWing Whe ClaVV aV a Zhole.  

InjXncWiYe relief iV neceVVar\ in WhiV acWion.  

63. PUHGRPLQDQFH DQG SXSHULRULW\: PlainWiffV and ClaVV MemberV haYe all VXffered 

and Zill conWinXe Wo VXffer riVk of harm and damageV aV a reVXlW of DefendanWV XnlaZfXl and 

ZrongfXl condXcW.  A claVV acWion iV VXperior Wo oWher aYailable meWhodV for Whe fair and efficienW 

adjXdicaWion of Whe conWroYerV\.  The likelihood WhaW indiYidXal ClaVV MemberV Zill proVecXWe 

VeparaWe acWionV iV remoWe dXe Wo Whe Wime and e[penVe neceVVar\ Wo condXcW VXch liWigaWion.  Serial 
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adjXdicaWion in nXmeroXV YenXeV iV noW efficienW, Wimel\, or proper.  JXdicial reVoXrceV Zill be 

XnneceVVaril\ depleWed b\ reVolXWion of indiYidXal claimV.  Joinder on an indiYidXal baViV of man\ 

WhoXVandV of claimanWV in one VXiW ZoXld be impracWical or impoVVible.  IndiYidXali]ed rXlingV and 

jXdgmenWV coXld reVXlW in inconViVWenW relief for Vimilarl\ ViWXaWed PlainWiffV.    

64. PlainWiffV knoZ of no difficXlW\ Wo be encoXnWered in Whe mainWenance of WhiV acWion 

WhaW ZoXld preclXde iWV mainWenance aV a claVV acWion.  

COUNT I 
BUHDFK RI E[SUHVV :DUUDQWLHV 

65. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

66. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\ Whe ³ClaVV´ for pXrpoVeV of WhiV CoXnW). 

67. PlainWiffV, and each member of Whe ClaVV, formed a conWracW ZiWh each DefendanW aW 

Whe Wime each PlainWiffV and ClaVV Member pXrchaVed Whe Oral DecongeVWanW ProdXcWV. The WermV 

of Whe conWracW inclXde Whe promiVeV and affirmaWionV of facW made b\ DefendanWV on DefendanWV¶ 

ProdXcWV¶ packaging and WhroXgh markeWing and adYerWiVing, inclXding WhaW Whe prodXcW ZoXld be 

effecWiYe for Whe indicaWionV proYided.  ThiV labeling, markeWing, and adYerWiVing conVWiWXWe e[preVV 

ZarranWieV and became parW of Whe baViV of Whe bargain and are parW of Whe VWandardi]ed conWracW 

beWZeen PlainWiffV and Whe memberV of Whe ClaVV and Whe reVpecWiYe DefendanWV ZhoVe prodXcWV 

Whe\ pXrchaVed.  

68. Each of Whe DefendanWV e[preVVl\ ZarranWed WhaW iWV reVpecWiYe Oral DecongeVWanW 

ProdXcW ZaV fiW for ordinar\ XVe and effecWiYe for Whe indicaWionV liVWed and Zere merchanWable and 

noW miVbranded.   

69. DefendanWV Vold Oral DecongeVWanW ProdXcWV WhaW Whe\ e[preVVl\ ZarranWed Zere 

effecWiYe aW WreaWing Whe indicaWionV idenWified and Zere noW miVbranded.  

70. AW all WimeV releYanW all fifW\ SWaWeV and Whe DiVWricW of ColXmbia and PXerWo Rico 

haYe codified and adopWed Whe proYiVionV of Whe Uniform Commercial Code: Ala. Code � 7-2-313; 
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AlaVka SWaW. � 45.02.313; Ari]. ReY. SWaW. Ann. � 47-2313; Ark. Code. Ann. � 4-2-313; Cal. Com. 

Code � 2313; Colo. ReY. SWaW. � 4-2-313; Conn. Gen. SWaW. Ann. � 42a-2-313; 6 Del. Code. � 2-

313; D.C. Code. � 28:2-313; Fla. SWaW. Ann. � 672.313; Ga. Code. Ann. � 11-2-313; HaZ. ReY. 

SWaW. � 490:2- 313; Idaho Code � 28-2-313; 810 Ill. Comp. SWaW. Ann. 5/2-313; Ind. Code Ann. � 

26-1-2-313; Kan. SWaW. Ann. � 84-2-313; K\. ReY. SWaW. Ann. � 355.2-313; 11 Me. ReY. SWaW. Ann. 

� 2-313; Md. Code. Ann. � 2-313; MaVV. Gen. LaZ Ch. 106 � 2-313; Mich. Comp. LaZV Ann. � 

440.2313; Minn. SWaW. Ann. � 336.2-313; MiVV. Code Ann. � 75-2-313; Mo. ReY. SWaW. � 400.2-313; 

MonW. Code Ann. � 30-2-313; NeY. ReY. SWaW. U.C.C. � 104.2313; N.H. ReY. Ann. � 382-A:2-313; 

N.J. SWaW. Ann. � 12A:2-313; N.M. SWaW. Ann. � 55-2-313; N.Y. U.C.C. LaZ � 2-313; N.C. Gen. 

SWaW. Ann. � 25-2-313; N.D. SWaW. � 41-02-313; Ohio ReY. Code Ann. � 1302.26; Okla. SWaW. WiW. 

12A � 2-313; Or. ReY. SWaW. � 72.3130; 13 Pa. C.S. � 2313; P.R. LaZV. Ann. TiW. 31, � 3841, eW Veq.; 

R.I. Gen. LaZV � 6A-2-313; S.C. Code Ann. � 36-2-313; S.D. SWaW. � 57A-2-313; Tenn. Code Ann. 

� 47-2-313; Te[. BXV. & Com. Code Ann. � 2-313; UWah Code Ann. � 70A-2-313; Va. Code � 8.2- 

313; VW. SWaW. Ann. 9A � 2-313; W. Va. Code � 46-2-313; WaVh. ReY. Code � 62A 2-313; WiV. SWaW. 

Ann. � 402.313; and W\o. SWaW. � 34.1-2-313.  

71. DefendanWV kneZ or VhoXld haYe knoZn WhaW Wheir Oral DecongeVWanW ProdXcWV Zere 

being manXfacWXred and Vold for Whe inWended pXrpoVe of hXman conVXmpWion for WreaWing Whe 

indicaWionV idenWified (or iV VWricWl\ liable in Whe eYenW of lack of acWXal or conVWrXcWiYe knoZledge), 

and impliedl\ ZarranWed WhaW Wheir prodXcWV Zere of merchanWable qXaliW\ and fiW for WhaW pXrpoVe.  

72. DefendanWV breached Wheir e[preVV ZarranW\ becaXVe each of Wheir reVpecWiYe Oral 

DecongeVWanW ProdXcWV Zere noW of merchanWable qXaliW\, nor fiW for Whe prodXcW¶V ordinar\ pXrpoVe, 

and did noW conform Wo Whe VWandardV generall\ applicable Wo VXch goodV.   

73. DefendanWV¶ e[preVV ZarranWieV Zere reflecWed in each of Wheir Oral DecongeVWanW 

ProdXcWV¶ labeling (e.J., label, inVWrXcWionV, packaging) and promoWion and markeWing maWerial, all 

of Zhich Xniforml\ inclXded and/or idenWified aV an acWiYe ingredienW for effecWiYe WreaWmenW of Whe 

indicaWionV idenWified, principall\ naVal decongeVWion, Zhen Waken orall\.  Each of Whe DefendanWV¶ 

prodXcW labeling and oWher maWerialV Zere reqXired Wo be WrXWhfXl, accXraWe, and non-decepWiYe.  
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DeVpiWe WhiV, each of Whe DefendanWV¶ Oral DecongeVWanW ProdXcWV labeling and oWher maWerialV 

failed Wo and did noW diVcloVe WhaW phen\lephrine iV noW effecWiYe for Whe indicaWionV idenWified, 

principall\ naVal congeVWion Zhen Waken orall\.  

74. Each of DefendanWV¶ Oral DecongeVWanW ProdXcWV did noW fXlfill Wheir inWended 

pXrpoVe.  PlainWiffV and oWher ClaVV MemberV bargained for an adeqXaWel\ made, adeqXaWel\ labeled 

prodXcW WhaW performed aV ZarranWed.  BXW each of DefendanWV¶ Oral DecongeVWanW ProdXcWV Zere 

noW adeqXaWel\ made, Zere noW adeqXaWel\ labeled, and did noW perform aV ZarranWed.  

75. PlainWiffV and oWher ClaVV MemberV pXrchaVed Whe Oral DecongeVWanW ProdXcWV in 

reliance Xpon DefendanWV¶ Vkill and jXdgmenW and Whe e[preVV ZarranWieV made aVVociaWed ZiWh 

Wheir reVpecWiYe prodXcWV.    

76. PlainWiffV and oWher ClaVV MemberV Zere reaVonabl\ foreVeeable pXrchaVerV Zho 

ZoXld XVe, and conVXmerV Zho ZoXld be affecWed, b\ Whe miVbranded, ineffecWiYe Oral 

DecongeVWanW ProdXcWV markeWed and Vold b\ DefendanWV.  

77. The Oral DecongeVWanW ProdXcWV Zere noW alWered b\ PlainWiffV or ClaVV memberV.  

AV a direcW and pro[imaWe reVXlW of each DefendanWV¶ breach of implied ZarranW\, PlainWiffV and 

oWher ClaVV MemberV haYe been injXred and VXffered damageV, in WhaW DefendanWV¶ Oral 

DecongeVWanW ProdXcWV Whe\ pXrchaVed Zere Vo inherenWl\ flaZed, XnfiW, or XnmerchanWable aV Wo 

haYe VignificanWl\ diminiVhed or no inWrinVic markeW YalXe.  

78. To Whe e[WenW applicable, pre-VXiW noWice and/or a demand leWWer ZaV VenW Wo each 

DefendanW prior Wo Whe filing of Whe ComplainW. 

COUNT II 
BUHDFK RI IPSOLHG :DUUDQWLHV 

79. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

80. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\ Whe ³ClaVV´ for pXrpoVeV of WhiV CoXnW). 
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81. PlainWiffV, and each member of Whe ClaVV, formed a conWracW ZiWh DefendanWV aW Whe 

Wime PlainWiffV and Whe oWher ClaVV MemberV pXrchaVed Wheir reVpecWiYe Oral DecongeVWanW 

ProdXcWV. The WermV of Whe conWracW inclXde Whe promiVeV and affirmaWionV of facW made b\ 

DefendanWV on Wheir prodXcWV ± packaging and WhroXgh markeWing and adYerWiVing, inclXding WhaW 

Whe prodXcW ZoXld be effecWiYe for Whe indicaWionV proYided.  ThiV labeling, markeWing, and 

adYerWiVing conVWiWXWe, aW a minimXm, implied ZarranWieV of Wheir reVpecWiYe prodXcWV fiWneVV and 

merchanWabiliW\, and became parW of Whe baViV of Whe bargain, beWZeen PlainWiffV and Whe memberV 

of Whe ClaVV and DefendanWV.  

82. AW all WimeV releYanW all fifW\ SWaWeV and Whe DiVWricW of ColXmbia and PXerWo Rico 

haYe codified and adopWed Whe proYiVionV of Whe Uniform Commercial Code goYerning Whe implied 

ZarranW\ of merchanWabiliW\ and fiWneVV for parWicXlar pXrpoVe: Ala. Code � 7-2-314; AlaVka SWaW. 

� 45.02.314; Ari]. ReY. SWaW. Ann. � 47-2314; Ark. Code. Ann. � 4-2-314; Cal. Com. Code � 2314; 

Colo. ReY. SWaW. � 4-2-314; Conn. Gen. SWaW. Ann. � 42a-2-314; 6 Del. Code. � 2-314; D.C. Code. 

� 28:2-314; Fla. SWaW. Ann. � 672.314; Ga. Code. Ann. � 11-2-314; HaZ. ReY. SWaW. � 490:2- 314; 

Idaho Code � 28-2-314; 810 Ill. Comp. SWaW. Ann. 5/2-314; Kan. SWaW. Ann. � 84-2-314; K\. ReY. 

SWaW. Ann. � 355.2-314; La. CiY. Code Ann. ArW. � 2520; 11 Me. ReY. SWaW. Ann. � 2-314; Md. Code. 

Ann. � 2-314; MaVV. Gen. LaZ Ch. 106 � 2-314; Mich. Comp. LaZV Ann. � 440.2314; Minn. SWaW. 

Ann. � 336.2-314; MiVV. Code Ann. � 75-2-314; Mo. ReY. SWaW. � 400.2-314; MonW. Code Ann. � 

30-2-314; NeY. ReY. SWaW. U.C.C. � 104.2314; N.H. ReY. Ann. � 382-A:2-314; N.J. SWaW. Ann. � 

12A:2-314; N.M. SWaW. Ann. � 55-2-314; N.Y. U.C.C. LaZ � 2-314; N.C. Gen. SWaW. Ann. � 25-2-

314; N.D. SWaW. � 41-02-314; Ohio ReY. Code Ann. � 1302.27; Okla. SWaW. WiW. 12A � 2-314; Or. 

ReY. SWaW. � 72.3140; 13 Pa. C.S. � 2314; P.R. LaZV. Ann. TiW. 31, � 3841, eW Veq.; R.I. Gen. LaZV 

� 6A-2-314; S.C. Code Ann. � 36-2-314; S.D. SWaW. � 57A-2-314; Tenn. Code Ann. � 47-2-314; 

Te[. BXV. & Com. Code Ann. � 2-314; UWah Code Ann. � 70A-2-314; Va. Code � 8.2-314; VW. SWaW. 

Ann. 9A � 2-314; W. Va. Code � 46-2-314; WaVh. ReY. Code � 62A 2-314; WiV. SWaW. Ann. � 

402.314; and W\o. SWaW. � 34.1-2-314.  

83. Each DefendanW ZaV a merchanW ZiWhin Whe meaning of Whe aboYe VWaWXWeV.  
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84. Each of Whe DefendanWV reVpecWiYe Oral DecongeVWanW ProdXcWV conVWiWXWed ³goodV´ 

or Whe eqXiYalenW ZiWhin Whe meaning of Whe aboYe VWaWXWeV.  Each of Whe DefendanWV placed Wheir 

Oral DecongeVWanW ProdXcWV in Vealed packaging or oWher cloVed conWainerV and placed Whem on Whe 

markeW and in Whe VWream of commerce in WhiV DiVWricW and acroVV Whe UniWed SWaWed.  

85. Each of Whe DefendanWV impliedl\ ZarranWed WhaW iWV reVpecWiYe Oral DecongeVWanW 

ProdXcWV Zere fiW for ordinar\ XVe and effecWiYe for Whe indicaWionV liVWed and Zere merchanWable 

and noW miVbranded.   

86. Each of Whe DefendanWV Vold Wheir reVpecWiYe Oral DecongeVWanW ProdXcWV WhaW Whe\ 

impliedl\ ZarranWed Wo be effecWiYe aW WreaWing Whe indicaWionV idenWified and Zere noW miVbranded.  

87. Each of Whe DefendanWV kneZ or VhoXld haYe knoZn WhaW Wheir reVpecWiYe Oral 

DecongeVWanW ProdXcWV Zere being manXfacWXred and Vold for Whe inWended pXrpoVe of hXman 

conVXmpWion for WreaWing Whe indicaWionV idenWified (or iV VWricWl\ liable in Whe eYenW of lack of acWXal 

or conVWrXcWiYe knoZledge), and impliedl\ ZarranWed WhaW Wheir PE DrXgV Zere of merchanWable 

qXaliW\ and fiW for WhaW pXrpoVe.  

88. DefendanWV breached Wheir implied ZarranWieV becaXVe Whe Oral DecongeVWanW 

ProdXcWV Zere noW of merchanWable qXaliW\, nor fiW for Whe prodXcW¶V ordinar\ pXrpoVe, and did noW 

conform Wo Whe VWandardV generall\ applicable Wo VXch goodV.   

89. PlainWiffV and oWher ClaVV memberV pXrchaVed Whe Oral DecongeVWanW ProdXcWV in 

reliance Xpon DefendanWV¶ Vkill and jXdgmenW and Whe implied ZarranWieV of Wheir fiWneVV for Whe 

parWicXlar pXrpoVe.    

90. DefendanWV¶ Oral DecongeVWanW ProdXcWV did noW fXlfill Wheir inWended pXrpoVe Zere 

noW adeqXaWel\ made, Zere noW adeqXaWel\ labeled, and did noW perform aV ZarranWed.  PlainWiffV 

and oWher ClaVV MemberV bargained for an adeqXaWel\ made and adeqXaWel\ labeled prodXcW WhaW 

performed aV ZarranWed, Zhich Whe prodXcWV Zere noW.  

91. DefendanWV¶ implied ZarranWieV Zere reflecWed in each of Wheir reVpecWiYe Oral 

DecongeVWanW ProdXcWV labeling (e.J., label, inVWrXcWionV, packaging) and promoWion and markeWing 

maWerial, all of Zhich Xniforml\ XWili]ed phen\lephrine aV an acWiYe ingredienW for Whe WreaWmenW of 
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Whe indicaWionV idenWified, principall\ naVal decongeVWion, Zhich prodXcW labeling and oWher 

maWerialV ZaV reqXired Wo be WrXWhfXl, accXraWe, and non-decepWiYe.  DefendanWV¶ ProdXcWV labeling 

and oWher maWerialV did noW diVcloVe WhaW phen\lephrine iV noW effecWiYe for Whe indicaWionV 

idenWified, principall\ naVal congeVWion Zhen Waken orall\.  

92. PlainWiffV and Whe oWher ClaVV MemberV Zere reaVonabl\ e[pecWed pXrchaVerV Zho 

ZoXld XVe, conVXmer or be affecWed b\ Whe miVbranded, ineffecWiYe Oral DecongeVWanW ProdXcWV 

markeWed and Vold b\ DefendanWV.  

93. PlainWiffV and Whe oWher ClaVV Member Zere Whe inWended Whird-parW\ beneficiar\ 

recipienWV of all arrangemenWV DefendanW had ZiWh doZnVWream reVellerV of DefendanWV¶ ProdXcWV.   

94. PlainWiffV and Whe oWher ClaVV Member Zere WhoVe for ZhoVe benefiW an\ promiVeV, 

affirmaWionV, or ZarranWieV Zere made b\ DefendanWV concerning Whe oral decongeVWanW prodXcWV, 

aV Whe\ Zere Whe inWended end pXrchaVerV and end XVerV of DefendanWV¶ ProdXcWV, Zhich DefendanWV 

kneZ b\ YirWXe of Wheir poViWion aV manXfacWXrerV and VellerV.  

95. The oral decongeVWanW prodXcWV Zere noW alWered b\ PlainWiffV or ClaVV memberV.  

AV a direcW and pro[imaWe reVXlW of DefendanWV breach of implied ZarranW\, PlainWiffV and oWher 

ClaVV MemberV haYe been injXred and VXffered damageV, in WhaW Whe\ pXrchaVed DefendanWV¶ 

ProdXcWV WhaW Zere Vo inherenWl\ flaZed, XnfiW, or XnmerchanWable aV Wo haYe VignificanWl\ 

diminiVhed or no inWrinVic markeW YalXe.  

96. To Whe e[WenW applicable, pre-VXiW noWice and/or a demand leWWer ZaV VenW Wo each 

DefendanW prior Wo Whe filing of Whe ComplainW. 

COUNT III 
VLRODWLRQ RI WKH MDJQXVRQ-MRVV :DUUDQW\ AFW, 15 U.S.C. � 2301 eW SeT. 

97. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

98. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\ Whe ³ClaVV´ for pXrpoVeV of WhiV CoXnW). 
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99. Each DefendanW iV a ³ZarranWor´ ZiWhin Whe meaning of Whe MagnXVon-MoVV 

WarranW\ AcW.  

100. PlainWiffV and oWher ClaVV MemberV are ³conVXmerV´ ZiWhin Whe meaning of Whe 

MagnXVon-MoVV WarranW\ AcW.  

101. DefendanWV e[preVVl\ or impliedl\ ZarranWed Wheir Oral DecongeVWanW ProdXcWV aV 

alleged in Whe foregoing caXVeV of acWion.  

102. Under 15 U.S.C. � 2310(d)(1), PlainWiffV and oWher ClaVV MemberV Zere ³damaged 

b\ Whe failXre of a VXpplier, ZarranWor, or VerYice conWracWor Wo compl\ ZiWh an\ obligaWion Xnder 

WhiV chapWer, or Xnder a ZriWWen ZarranW\, implied ZarranW\, or VerYice conWracW, ma\ bring VXiW for 

damageV and oWher legal and eqXiWable relief.´ 15 U.S.C. � 2310(d)(1). PlainWiffV VXe pXrVXanW Wo 

WhiV VecWion Wo recoYer mone\ damageV and for legal and eqXiWable relief on behalf of WhemVelYeV 

and Whe ClaVV MemberV.  

103. DefendanWV haV noW cXred Wheir failXre ZiWh reVpecW Wo Wheir ZarranWed Oral 

DecongeVWanW ProdXcWV.  

104. LikeZiVe, pXrVXanW Wo 15 U.S.C. � 2310(d)(2), Xpon preYailing in WhiV acWion, 

PlainWiffV are enWiWled Wo receiYe an aZard of aWWorne\V¶ feeV and e[penVeV.   

COUNT IV 
FUDXG B\ OPLVVLRQ RU CRQFHDOPHQW 

105. PlainWiffV repeaW and incorporaWe Whe preceding paragraphV, aV if fXll\ VeW forWh 

herein.  

106. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Whe SWaWe ClaVVeV (collecWiYel\, Whe ³ClaVV,´ for pXrpoVeV of WhiV CoXnW).  

107. DefendanWV inWenWionall\ and knoZingl\ falVel\ concealed, VXppreVVed and/or 

omiWWed maWerial facWV inclXding aV Wo Whe VWandard, qXaliW\, or grade of Whe Oral DecongeVWanW 

ProdXcWV.  

108. DefendanWV kneZ WhaW phen\lephrine iV ineffecWiYe aW Vafe doVageV Zhen conVXmed 

orall\.  
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109. DefendanWV Zere obligaWed Wo inform PlainWiffV and Whe oWher memberV of Whe ClaVV 

of Whe lack of effecWiYeneVV of phen\lephrine dXe Wo Wheir e[clXViYe and VXperior knoZledge of Whe 

Oral DecongeVWanW ProdXcWV. PlainWiffV and oWher ClaVV memberV alVo e[preVVl\ repoVed a WrXVW and 

confidence in DefendanWV becaXVe Whe naWXre of Wheir dealingV aV a healWhcare enWiW\ and ZiWh 

PlainWiffV and oWher memberV of Whe ClaVV aV Wheir conVXmerV.  

110. PlainWiffV and Whe oWher ClaVV memberV ZoXld noW haYe pXrchaVed Whe Oral 

DecongeVWanW ProdXcWV bXW for DefendanWV¶ omiVVionV and concealmenW of maWerial facWV regarding 

Whe naWXre, qXaliW\, and efficienc\ of Whe Oral DecongeVWanW ProdXcWV, or ZoXld haYe paid leVV for 

Whe Oral DecongeVWanW ProdXcWV.  

111. DefendanWV kneZ Wheir concealmenW and VXppreVVion of maWerial facWV ZaV falVe and 

miVleading and kneZ Whe effecW of concealing WhoVe maWerial facWV.       

112. DefendanWV acWed ZiWh malice, oppreVVion, and fraXd.  

113. PlainWiffV and Whe oWher ClaVV MemberV Zere deceiYed b\ DefendanWV¶ knoZing, 

affirmaWiYe, and acWiYe falVe concealmenW and omiVVionV.  AV a direcW and pro[imaWe reVXlW of 

DefendanWV¶ omiVVionV and acWiYe concealmenW of maWerial facWV regarding Whe Oral DecongeVWanW 

ProdXcWV, PlainWiffV and Whe oWher ClaVV memberV haYe VXffered acWXal damageV in an amoXnW Wo be 

deWermined aW Wrial.  

COUNT V 
NHJOLJHQW MLVUHSUHVHQWDWLRQ DQG OPLVVLRQ 

114. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

115. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\, Whe ClaVV for pXrpoVeV of WhiV CoXnW). 

116. DefendanWV had or XnderWook a dXW\ Wo repreVenW Wo Whe effecWiYeneVV of Wheir Oral 

DecongeVWanW ProdXcWV accXraWel\ and WrXWhfXll\.   

117. DefendanWV failed Wo e[erciVe ordinar\ care in making repreVenWaWionV (or in failing 

Wo diVcloVe facWV) concerning Whe effecWiYeneVV of Wheir Oral DecongeVWanW ProdXcWV.  
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118. DefendanWV negligenWl\ miVrepreVenWed or omiWWed facWV regarding Whe effecWiYeneVV 

of Wheir Oral DecongeVWanW ProdXcWV.  

119. DefendanWV¶ VWaWemenWV Zere falVe aW Whe Wime Whe miVrepreVenWaWionV or maWerial 

omiVVionV Zere made or occXrred.  

120. DefendanWV kneZ, and, Xpon Whe e[erciVe of reaVonable diligence, reaVonabl\ VhoXld 

haYe knoZn, WhaW Wheir repreVenWaWionV regarding Wheir Oral DecongeVWanW ProdXcWV Zere maWeriall\ 

falVe or miVleading, or WhaW omiVVion of maWerial facWV rendered VXch repreVenWaWionV falVe or 

miVleading.  DefendanWV alVo kneZ, or had reaVon Wo knoZ, WhaW Wheir miVrepreVenWaWionV and 

omiVVionV ZoXld indXce ClaVV MemberV Wo make pXrchaVeV of each DefendanWV¶ Oral DecongeVWanW 

ProdXcWV.   

121. DefendanWV had a dXW\ Wo e[erciVe reaVonable care in Whe manXfacWXre, qXaliW\ 

conWrol, diVWribXWion, and markeWing of Wheir Oral DecongeVWanW prodXcWV.  Their failXre Wo e[erciVe 

WhiV dXW\, in VpiWe of knoZing or reckleVVl\ diVregarding Whe lack of effecWiYeneVV of DefendanWV¶ 

ProdXcWV meanW WhaW Whe\ coXld noW aVVXre VXch ProdXcWV Zere effecWiYe.  

122. AV a direcW and pro[imaWe reVXlW of DefendanWV¶ acWV and omiVVionV deVcribed 

herein, PlainWiffV and oWher ClaVV MemberV haYe VXffered harm, and Zill conWinXe Wo do Vo.  

123. DefendanWV¶ miVrepreVenWaWionV or omiVVionV Zere maWerial and a VXbVWanWial facWor 

in PlainWiffV¶ and oWher ClaVV MemberV¶ pa\ing for Whe Oral DecongeVWanW ProdXcWV.  

124. DefendanWV inWended Wheir miVrepreVenWaWionV or omiVVionV Wo indXce PlainWiffV and 

ClaVV MemberV Wo make pXrchaVeV of Vaid ProdXcWV or had reckleVV diVregard for Vame.  

125. BXW for WheVe miVrepreVenWaWionV (or omiVVionV), PlainWiffV and oWher ClaVV MemberV 

ZoXld noW haYe made pXrchaVeV of DefendanWV¶ Vaid ProdXcWV.   

126. PlainWiffV and oWher ClaVV MemberV Zere jXVWified in rel\ing on DefendanWV¶ 

miVrepreVenWaWionV or omiVVionV.  The Vame or VXbVWanWiYel\ idenWical miVrepreVenWaWionV Zere 

commXnicaWed, and/or Whe Vame or VXbVWanWiYel\ idenWical omiVVionV Zere noW commXnicaWed, Wo 

each ClaVV Member.  
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127. PlainWiffV and oWher ClaVV MemberV Zere damaged b\ reaVon of each DefendanWV¶ 

miVrepreVenWaWionV or omiVVionV alleged herein. 

COUNT VI 
NHJOLJHQFH 

128. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

129. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\, Whe ClaVV for pXrpoVeV of WhiV CoXnW). 

130. DefendanWV oZed a dXW\ Wo PlainWiffV and Whe ClaVV Wo XVe and e[erciVe reaVonable 

and dXe care in Whe manXfacWXring and Vale of Wheir Oral DecongeVWanW ProdXcWV.   

131. DefendanWV oZed a dXW\ Wo PlainWiffV and Whe ClaVV Wo enVXre WhaW Wheir Oral 

DecongeVWanW ProdXcWV Vold in Whe UniWed SWaWeV Zere effecWiYe for Whe indicaWionV idenWified and 

noW miVbranded.  

132. DefendanWV oZed a dXW\ of care Wo PlainWiffV and Whe ClaVV becaXVe Whe\ Zere Whe 

foreVeeable, reaVonable, and probable XVer of PE DrXgV and YicWim of DefendanWV¶ fraXdXlenW and 

decepWiYe acWiYiWieV.  DefendanWV kneZ, or in Whe e[erciVe of reaVonable care VhoXld haYe knoZn, 

WhaW Wheir Oral DecongeVWanW ProdXcWV Zere noW effecWiYe for WreaWing Whe indicaWionV idenWified and 

Zere miVbranded.  

133. DefendanWV failed Wo remed\ Whe defecW of Wheir Oral DecongeVWanW ProdXcWV, or 

oWherZiVe adeqXaWel\ and Wimel\ alerW PlainWiffV and ClaVV MemberV Wo WhiV.  Each of Whe DefendanWV 

inadeqXaWel\ oYerVaZ Whe manXfacWXre and Vale of iWV oZn Oral DecongeVWanW ProdXcWV and kneZ 

WhaW ignoring Whe manXfacWXring iVVXeV VXrroXnding Whem ZoXld damage PlainWiffV and Whe ClaVV, 

Zhile increaVing Wheir oZn profiWV.  

134. DefendanWV mainWained or VhoXld haYe mainWained a Vpecial relaWionVhip ZiWh 

PlainWiffV and Whe ClaVV, aV Whe\ Zere obligaWed Wo enVXre WhaW Wheir reVpecWiYe Oral DecongeVWanW 

ProdXcWV Zere effecWiYe Wo WreaW Whe indicaWionV idenWified and noW miVbranded.  
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135. DefendanWV¶ oZn acWionV and inacWionV creaWed a foreVeeable riVk of harm Wo 

PlainWiffV and Whe ClaVV.  Each DefendanW¶V miVcondXcW inclXded, bXW ZaV noW limiWed Wo, failing Wo 

oYerVee acWionV Waken in Whe manXfacWXre and Vale of Wheir PE DrXgV.  

136. Each DefendanW breached dXWieV oZed Wo PlainWiffV and Whe ClaVV b\ failing Wo 

e[erciVe reaVonable care VXfficienW Wo proWecW Whe inWereVWV and meeW Whe needV of PlainWiffV and Whe 

ClaVV.  

137. AV a direcW and pro[imaWe reVXlW of each DefendanWV¶ negligence, PlainWiffV and Whe 

ClaVV haYe VXffered injXr\ and are enWiWled Wo damageV in an amoXnW Wo be proYen aW Wrial. 
 

COUNT VII 
NHJOLJHQFH PeU Se 

 

138. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.  

139. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Wheir reVpecWiYe SWaWe SXbclaVVeV (collecWiYel\, Whe ClaVV for pXrpoVeV of WhiV CoXnW). 

140. DefendanWV oZed a dXW\ Wo PlainWiffV and Whe ClaVV Wo XVe and e[erciVe reaVonable 

and dXe care in Whe manXfacWXring, markeWing, and Vale of Wheir reVpecWiYe Oral DecongeVWanW 

ProdXcWV.   

141. DefendanWV oZed a dXW\ Wo PlainWiffV and Whe ClaVV Wo enVXre WhaW Wheir reVpecWiYe 

Oral DecongeVWanW ProdXcWV Vold in Whe UniWed SWaWeV Zere effecWiYe aW WreaWing Whe indicaWionV 

idenWified and Zere noW miVbranded or miVrepreVenWed.  

142. Each DefendanW oZed a dXW\ Wo PlainWiffV and Whe ClaVV becaXVe each VWaWe, WerriWor\, 

and poVVeVVion haV adopWed/or adhereV Wo federal VWandardV, inclXding bXW noW limiWed Wo Whe 

folloZing parallel VWaWe VWaWXWeV:   

x Alabama Code �� 20-1-24 and -27(1);  
x AlaVka SWaWXWeV � 17.20.290(a)(1); 
x Ari]ona SWaWXWeV �� 32-1965(1), (2) and -1966(3); 
x ArkanVaV Code � 20-56-215(1); 
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x California HealWh and SafeW\ Code �� 111295 and 111400; 
x Colorado SWaWXWeV �� 25-5-403(1)(a),(b) and  -414(1)(c); 
x TiWle 16, DelaZare Code �� 3302 and 3303(2); 
x DiVWricW of ColXmbia Code � 48-702(2); 
x Florida SWaWXWeV �� 499.005(1) and .006(3); 
x Georgia Code � 26-3-3(1);  
x HaZaii ReYiVed SWaWXWeV �� 328-6(1) and -14(1)(B)(ii);  
x Idaho Code � 37-115(a); 
x ChapWer 410, IllinoiV SWaWXWeV �� 620/3.1 and /14(a)(2)(B); 
x IoZa Code �� 126.3(1) and .9(1)(c); 
x KenWXck\ SWaWXWeV � 217.175(1); 
x Mar\land Code, HealWh±General �� 21-216(c)(5)(2) and -256(1); 
x MaVVachXVeWWV General LaZV chapWer 94 �� 186 and 190; 
x MinneVoWa SWaWXWeV �� 151.34(1) and .35(1); 
x MiVVoXri SWaWXWeV � 196.015(1); 
x MonWana Code �� � 50-31-305(3) and -501(1); 
x NebraVka ReYiVed SWaWXWeV �� 71-2461(2) and -2481; 
x NeYada SWaWXWeV � 585.520(1);  
x NeZ HampVhire ReYiVed SWaWXWeV �� 146:1(I) and :4(V);  
x NeZ Me[ico SWaWXWeV �� 26-1-3(A) and -10(A); 
x NeZ York EdXcaWion LaZ � 6811; 
x NorWh DakoWa CenWXr\ Code �� 19-02.1-02(1) and .1-13(3); 
x Ohio Code � 3715.52(A)(1); 
x Oklahoma SWaWXWeV WiWle 63 � 1-1402(a); 
x TiWle 35, PennV\lYania SWaWXWeV � 780-113(a)(1); 
x TiWle 21, Rhode IVland General LaZV � 21-3-3(1); 
x SoXWh Carolina Code �� 39-23-30(a)(2)(B) and -80(A)(1);  
x SoXWh DakoWa Code �� 39-15-3 and -10; 
x TiWle 18, VermonW SWaWXWeV � 4052(1); 
x Virginia Code � 54.1-3457(1); 
x WeVW Virginia Code �� 16-7-1 and -2(a)(3); and 
x W\oming SWaWXWeV �� 35-7-111(a)(i)±(iY), (Yi) and -116.  

143. DefendanWV failed Wo compl\ ZiWh federal VWandardV, inclXding branding VWandardV.  

AV a reVXlW of Whe DefendanWV¶ failXre Wo do Vo, Wheir acWionV and inacWionV creaWed a foreVeeable riVk 

of harm Wo PlainWiffV and Whe ClaVV.  
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144. AV a direcW and pro[imaWe reVXlW of Whe DefendanWV¶ negligenW condXcW, PlainWiffV 

and ClaVV MemberV haYe VXffered injXr\ and are enWiWled Wo damageV in an amoXnW Wo be proYen aW 

Wrial. 
COUNT VIII 

UQMXVW EQULFKPHQW 

145. PlainWiffV repeaW and incorporaWe Whe preceding paragraphV, aV if fXll\ VeW forWh 

herein.  

146. PlainWiffV bring WhiV claim on behalf of Whe NaWionZide ClaVV or, in Whe alWernaWiYe, 

Whe SWaWe ClaVVeV (collecWiYel\, Whe ³ClaVV,´ for pXrpoVeV of WhiV CoXnW).  

147. There are no maWerial differenceV in Whe elemenWV of Whe XnjXVW enrichmenW caXVe of 

acWion in Whe YarioXV VWaWeV. In all VWaWeV, Whe focXV of an XnjXVW enrichmenW claim iV ZheWher Whe 

defendanW ZaV XnjXVWl\ enriched. AW Whe core of each VWaWe¶V laZ are WZo fXndamenWal elemenWV ± 

Whe defendanW receiYed a benefiW from Whe plainWiff and iW ZoXld be ineqXiWable for Whe defendanW Wo 

reWain WhaW benefiW ZiWhoXW compenVaWing Whe plainWiff. The focXV of Whe inqXir\ iV Whe Vame in each 

VWaWe. Since Where iV no maWerial conflicW relaWing Wo Whe elemenWV of XnjXVW enrichmenW beWZeen Whe 

differenW jXriVdicWionV from Zhich claVV memberV Zill be draZn, Whe laZ of Whe forXm applieV Wo 

WhoVe claimV.  

148. DefendanWV¶ efforWV inclXde, bXW are noW limiWed Wo, proYiding poinW-of-Vale maWerialV 

and coXponV Wo enWice PlainWiffV and Whe oWher ClaVV MemberV Wo pXrchaVe Wheir Oral DecongeVWanW 

ProdXcWV.  

149. PlainWiffV and all oWher ClaVV memberV conferred a benefiW on DefendanWV b\ 

pXrchaVing Wheir Oral DecongeVWanW ProdXcWV.  

150. DefendanWV haYe been XnjXVWl\ enriched in reWaining Whe reYenXeV deriYed from 

ClaVV MemberV¶ pXrchaVeV of Wheir Oral DecongeVWanW ProdXcWV, Zhich reWenWion Xnder WheVe 

circXmVWanceV iV XnjXVW and ineqXiWable becaXVe DefendanWV miVrepreVenWed WhaW Whe Oral 

DecongeVWanW ProdXcWV Zere effecWiYe for proYiding congeVWion relief Zhen in facW Whe\ Zere noW, 
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Zhich caXVed injXrieV Wo PlainWiffV and all ClaVV memberV becaXVe Whe\ paid a price premiXm dXe 

Wo DefendanWV¶ decepWion.  

151. BecaXVe DefendanWV¶ reWenWion of Whe non-graWXiWoXV benefiW conferred on iW b\ 

PlainWiffV and all ClaVV memberV iV XnjXVW and ineqXiWable, DefendanWV mXVW pa\ reVWiWXWion Wo 

PlainWiffV and Whe ClaVV MemberV for Wheir XnjXVW enrichmenW, aV ordered b\ Whe CoXrW. 

COUNT I; 
VLRODWLRQ RI SWDWH CRQVXPHU PURWHFWLRQ LDZV 

152. PlainWiffV re-allege and incorporaWe Whe preceding paragraphV aV if fXll\ VeW forWh 

herein.   

153. DefendanWV YiolaWed Whe folloZing conVXmer proWecWion VWaWXWeV ZiWh reVpecW Wo Whe 

reVpecWiYe Michigan and Te[aV SXbclaVVeV aV folloZV:   

a. DefendanW haYe engaged in Xnfair compeWiWion or Xnfair or decepWiYe acWV or 

pracWiceV in YiolaWion of Fla. SWaW. � 501.201, eW VeT.;   

b. DefendanWV haYe engaged in Xnfair compeWiWion or Xnfair or decepWiYe acWV 

or pracWiceV in YiolaWion 815 ILCS 505/1, eW VeT.;   

c. DefendanWV haYe engaged in Xnfair compeWiWion or Xnfair or decepWiYe acWV 

or pracWiceV in YiolaWion of 73 Pa. SWaW. � 201-1, eW VeT.;   

154. DefendanWV¶ condXcW conVWiWXWeV Wrade or commerce or oWher acWionable acWiYiW\ 

ZiWhin Whe meaning of Whe aboYe VWaWXWeV.  

155. PlainWiffV and Whe ClaVV MemberV are conVXmerV or perVonV aggrieYed b\ 

DefendanWV¶ miVcondXcW ZiWhin Whe meaning of Whe aboYe VWaWXWeV.  

156. DefendanWV¶ condXcW aV alleged herein conVWiWXWeV Xnfair, decepWiYe, miVleading, or 

oWherZiVe acWionable pracWiceV ZiWh reVpecW Wo Whe pXrporWed effecWiYeneVV of Wheir reVpecWiYe Oral 

DecongeVWanW prodXcWV Waken orall\ for WreaWing Whe indicaWionV idenWified.  

157. To Whe e[WenW applicable, DefendanWV kneZ, inWended, or VhoXld haYe knoZn WhaW 

Wheir fraXdXlenW and decepWiYe acWV, omiVVionV, or concealmenW ZoXld indXce reliance and WhaW 

reliance can be preVXmed Xnder Whe circXmVWanceV. AV a direcW and pro[imaWe reVXlW of DefendanWV¶ 
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Xnfair meWhodV of compeWiWion and Xnfair or decepWiYe acWV or pracWiceV, PlainWiffV and oWher ClaVV 

MemberV haYe VXffered damageV± an aVcerWainable loVV ± in an amoXnW Wo be proYed aW Wrial.  

158. To Whe e[WenW applicable, pre-VXiW noWice and/or a demand leWWer ZaV VenW Wo each 

DefendanW prior Wo Whe filing of Whe ComplainW.   

PRA<ER FOR RELIEF 

WHEREFORE, PlainWiffV, on behalf of WhemVelYeV and Whe propoVed ClaVV, pra\ for relief 

and jXdgmenW againVW DefendanWV aV folloZV:  

A.  cerWif\ing Whe ClaVV pXrVXanW Wo RXle 23 of Whe Federal RXleV of CiYil ProcedXre, 

appoinWing PlainWiffV aV repreVenWaWiYeV of Whe ClaVV, and deVignaWing PlainWiffV¶ coXnVel aV ClaVV 

CoXnVel;  

B.  declaring WhaW DefendanWV¶ condXcW YiolaWeV Whe laZV referenced herein;  

C.  finding in faYor of PlainWiffV and Whe ClaVV on all coXnWV aVVerWed herein;  

D.  aZarding PlainWiffV and Whe ClaVV compenVaWor\ damageV and acWXal damageV, 

Wrebled, in an amoXnW e[ceeding $5,000,000, Wo be deWermined b\ proof;  

E.  aZarding PlainWiffV and Whe ClaVV appropriaWe relief, inclXding acWXal, nominal and 

VWaWXWor\ damageV;  

F.  aZarding PlainWiffV and Whe ClaVV pXniWiYe damageV;  

G.  aZarding PlainWiffV and Whe ClaVV ciYil penalWieV;  

H.  granWing PlainWiffV and Whe ClaVV declaraWor\ and eqXiWable relief, inclXding 

reVWiWXWion and diVgorgemenW;  

I.  enjoining DefendanWV from conWinXing Wo engage in Whe ZrongfXl acWV and pracWiceV 

alleged herein; 
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J.  aZarding PlainWiffV and Whe ClaVV Whe coVWV of proVecXWing WhiV acWion, inclXding 

e[perW ZiWneVV feeV;  

K.  aZarding PlainWiffV and Whe ClaVV reaVonable aWWorne\V¶ feeV and coVWV aV alloZable 

b\ laZ;  

L.  aZarding pre-jXdgmenW and poVW-jXdgmenW inWereVW; and  

M.  granWing an\ oWher relief aV WhiV CoXrW ma\ deem jXVW and proper.  

JUR< TRIAL DEMANDED 

PlainWiffV hereb\ demand a Wrial b\ jXr\ on all iVVXeV Vo Wriable.  

DaWed: OcWober 4, 2023 
 
ReVpecWfXll\ VXbmiWWed 
 
  /V/ Jeffre\ W. Golan              

BARRACK, RODOS & BACINE  
Jeffre\ W. Golan 
Jeffre\ A. Barrack  
AndreZ J. Heo 
jgolan@barrack.com 
jbarrack@barrack.com 
aheo@barrack.com 
3300 TZo Commerce SqXare  
2001 MarkeW SWreeW 
Philadelphia, PA 19103  
Telephone: (215) 963-0600  
FacVimile: (215) 963-0838 
 
BARRACK RODOS & BACINE 
SWephen R. BaVVer 
SamXel M. Ward 
VbaVVer@barrack.com 
VZard@barrack.com 
One America Pla]a 
600 WeVW BroadZa\, SXiWe 900 
San Diego, CA 92101 
Telephone: (619) 230-0800 
FacVimile: (619) 230-1874 
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EMERSON FIRM, PLLC 
John G. EmerVon 
jemerVon@emerVonfirm.com 
2500 WilcreVW DriYe, SXiWe 300 
HoXVWon, TX 77042 
Telephone:  (800) 551-8649 
FacVimile:   (501) 286-4659 
 
AWWRUQe\V fRU POaLQWLffV aQd WKe PXWaWLYe 
NaWLRQZLde COaVV, MLcKLJaQ SXbcOaVV aQd 
Te[aV SXbcOaVV 
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