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UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

James Tettenhorst, individually and on
behalf of all others similarly situated,

Plaintiff, Case No-

V.

Lindt & Springli (USA), Inc., CLASS ACTION COMPLAINT
Defendant JURY TRIAL DEMANDED

Plaintiff James Tettenhorst (hereinafter “Plaintiff”), individually on behalf of all others
similarly situated, by his attorneys, alleges the following upon information and belief, except for
those allegations pertaining to Plaintiff, which are based on personal knowledge:

NATURE OF THE ACTION

1. This action seeks to remedy the deceptive and misleading business practices of
Lindt & Spriingli (USA) Inc. (hereinafter “Defendant” or “Lindt”) with respect to the marketing
and sale of Defendant’s Lindt dark chocolate products throughout the United States. Defendant’s
products include, without limitation, the following: (1) Lindt Excellence Dark Chocolate 70%
Cocoa and (2) Lindt Excellence Dark Chocolate 85% Cocoa (hereinafter the “Products”).

2. Defendant fails to disclose on the Products’ packaging and labeling the
material fact that the Products contain lead and cadmium. Lead is a dangerous and harmful
chemical when consumed, especially by pregnant women and children. Scientists agree that there
is no level of lead that is safe. According to the Mayo Clinic, “[l]ead poisoning occurs when lead

builds up in the body, often over month or years. Even small amounts of lead can cause serious
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health problems. Children younger than 6 years are especially vulnerable to lead poisoning, which
can severely affect mental and physical development. At very high levels, lead poisoning can be
fatal.”!

3. Cadmium is also a dangerous and harmful chemical when consumed. Cadmium is
used in many products unfit for human consumption, including batteries, pigments, metal coatings,
and plastics, and is found in cigarette smoke. Exposure to even low levels of cadmium in air, food,
water, and tobacco smoke over time may build up cadmium in the kidneys and cause kidney
disease and fragile bones. Furthermore, cadmium is considered a cancer-causing agent.”

4. In December 2022, Consumer Reports Magazine published a report titled “Lead
and Cadmium Could Be in Your Dark Chocolate,” revealing that independent testing discovered
that many popular dark chocolate bars, including the Products, contain high levels of cadmium
and lead.® Using California’s Maximum Allowable Dose Level (MADLs) for lead (0.5
Micrograms) and cadmium (4.1mcg), Consumer Reports Magazine found that Lindt’s Excellence
Dark Chocolate 70% Chocolate contained 116% of the MADL of cadmium and Lindt’s Excellence
Dark Chocolate 85% Cocoa contained 166% of the MADL of lead, well in excess of the
applicable MADLs.* California’s MADLs (otherwise known as Proposition 65) is a regulatory
standard for chemicals causing reproductive toxicity.> The Products’ and their MADLs are

depicted below:

! https://www.mayoclinic.org/diseases-conditions/lead-poisoning/symptoms-causes/syc-20354717.

2 https://www.cdc.gov/biomonitoring/Cadmium_FactSheet.html.

3 https://www.consumerreports.org/health/food-safety/lead-and-cadmium-in-dark-chocolate-a8480295550/.

41d.

5 https://oehha.ca.gov/proposition-65/general-info/current-proposition-65-no-significant-risk-levels-nsrls-maximum.
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Lindt

5. Defendant's advertising and marketing campaign for the Products, including the
packaging and labeling of the Products, is false, deceptive, and misleading because it does not
disclose the high levels of lead and cadmium in the Products. The presence of high levels of lead
and cadmium in food products is obviously material to reasonable consumers because these
chemicals, even in small dosages, pose serious health risks. Additionally, the lead and cadmium
levels in the Products could not be known by consumers before purchasing them and may not be
determined without extensive and expensive scientific testing. Accordingly, consumers rely on
Defendant to be truthful regarding the ingredients, including the existence of lead and cadmium,
in the Products.

6. Nothing on the packaging or labeling, as depicted below, discloses the presence of

lead or cadmium in the Products.®

¢ https://www.lindtusa.com/70-percent-cocoa-dark-chocolate-excellence-bar-392825; https://www.lindtusa.com/85-
percent-cocoa-dark-chocolate-excellence-bar-392851.
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7. Instead, as seen above, the packaging states that the Products are “[e]xpertly
crafted with the finest ingredients” and have “excellence.”
8. Furthermore, Lindt claims that its “premium chocolate products are safe, as well

as delightful.” Lindt specifically claims regarding its “commitment to food safety” that:



Case 1:23-cv-03552-NGG-MMH Document 1 Filed 03/17/23 Page 5 of 24 PagelD #: 5

“Our standards uphold the integrity of our raw and packaging materials and ingredients, as
well as warehousing, transportation, and manufacturing processes. They help us manage
key quality and food safety risks across our value chain, from farmer to final consumer,
while staying ahead of regulatory requirements. We aim to achieve full and continuous
compliance with quality and food safety standards.”’

0. Lindt asserts that its “International Operations team oversees product quality and
product safety, while quality assurance teams at each of [its] subsidiaries provide oversight at their
local production facilities.”®

10. Lindt claims that its production facilities have certified management systems in
place for food safety and follow strict requirements “which meet or exceed legal regulations and
standards... .””

11. Upon information and belief, Defendant, however, must have known of the
existence of lead and cadmium in the Products. Defendant sources the ingredients and
manufactures the Products and has exclusive knowledge of the quality control testing on the
Products and the ingredients contained therein.

12. Plaintiff and those similarly situated (“Class Members,” as defined further below,
including Subclass Members) would never have purchased the Products had they known that the
Products contained high levels of lead and cadmium.

13. Plaintiff and Class Members paid a premium for the Products based upon

Defendant’s marketing and advertising campaign, particularly insofar as they understood based on

Defendant’s misrepresentations and omissions that they were purchasing products without lead and

7 https://www lindt-spruengli.com/amfile/file/download/id/6775/file/Lindt-Spruengli-Sustainability-Report-
2021.pdf.

$1d.

°Id.
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cadmium when, in reality the Products contained high levels of lead and cadmium. Given that
Plaintiff and Class Members overpaid for the Products based on Defendant's misrepresentations
and omissions, Plaintiff and Class Members suffered an injury in the amount of the premium paid,
i.e. the difference in value between the products represented — dark chocolate without lead and
cadmium — and the Products delivered — dark chocolate with lead and cadmium.

14. Defendant’s conduct violated and continues to violate, inter alia, Illinois Consumer
Fraud and Deceptive Business Practices Act, 815 Illinois Compiled Statutes (“ILCS”) 505/1 et.
seq., and Nevada Trade Regulation and Practices Act, Nevada Revised Statutes (“NRS”)
§ 598.0903 et seq. Defendant also breached and continues to breach its implied warranty of
merchantability regarding the Products. In addition, Defendant has been and continues to be
unjustly enriched. Accordingly, Plaintiff brings this action against Defendant on behalf of himself
and Class Members who purchased the Products during the applicable statute of limitations periods

(the “Class Period”).

PARTIES
Plaintiff
15. Plaintiff James Tettenhorst is an individual consumer who resided in Illinois until
September 2020 and has since resided in Nevada. Plaintiff purchased and consumed the Products
multiple times during the Class Period (defined below) in Illinois and in Nevada. Plaintiff also fed
the Products to his two daughters. Prior to purchasing the Products, Plaintiff read the Products’
packaging and labeling.

16. Plaintiff would not have purchased the Products had he known that Defendant
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misrepresented that the Products contained only the dark chocolate ingredients and were safe for
consumption. Plaintiff reasonable believes that products that advertise as dark chocolate do not
contain lead and cadmium.

17. Had Defendant disclosed that the Products contained lead and cadmium, Plaintiff
would not have been willing to pay the same amount for the Products and/or would not have been
willing to purchase the Products. Plaintiff purchased and paid more for the Products than he would
have had he known the truth about the Products. The Products Plaintiff received were worth less
than the Products for which he paid. Plaintiff was injured in fact and lost money as a result of
Defendant’s improper conduct.

Defendant

18. Defendant, Lindt & Spriingli (USA) Inc., is a New York corporation with its
principal place of business in Statham, New Hampshire. Defendant is authorized to do business
in Illinois and Nevada. Defendant sells chocolate products, including the Products, purchased
by Plaintiff and Class Members, which are available at retail stores and online throughout Illinois,
Nevada, and the rest of the United States.

19. Defendant controls the entire production process of the Product, from cocoa bean
to finished product.'°

20. Defendant manufactures, markets, advertises, and distributes the Products
throughout the United States.

21. Defendant created and/or authorized the false, misleading, and deceptive
advertisements, packaging, and labeling for the Products.

22. Defendant has more than 50 retail stores across the country.!!

10 hitps://www.farming-program.com/en/bean-to-bar.
' https://www.lindtusa.com/store-events.
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23. Defendant has grown to produce more than 41,000 tons per year and plans to

continue to expand its facilities to meet growing demand in the US for its products.'?

24. Defendant claims to hold the position of No. 1 in the US premium chocolate
segment. '3
JURISDICTION AND VENUE
25. This court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

section 1332(d). This is a class action brought on behalf of more than 100 class members; the
claims of the Plaintiff and the Classes exceed $5 million; and there is minimal diversity between
the Class Members and Defendant because there are members of the Classes who are citizens of
states of which Defendant is not a citizen.

26. This Court has personal jurisdiction over Defendant because Defendant is
headquartered and therefore “at home” in New Hampshire, and moreover, Defendant transacts
business in New Hampshire, contracts to supply goods within New Hampshire, and supplies
goods within New Hampshire. Moreover, the actions of Defendant that give rise to the claims in
this action, including the dissemination of false and misleading marketing and advertising
materials such as the Products’ packaging and labeling, took place and emanated from New
Hampshire.

27. Venue is proper pursuant to 28 U.S.C. § 1391 because Defendant is subject to
personal jurisdiction in the District, and a substantial part of the events, misrepresentations, and

omissions giving rise to the Classes’ claims occurred in this district.

12 https://jobs.lindtusa.com/about-lindt-usa.
B
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FACTUAL BACKGROUND

28. Consumers have become increasingly concerned about the effects of unhealthy
chemicals in food products that they and their family members consume. Companies, such as
Defendant, have capitalized on consumers’ desire for safe products, and indeed consumers are
willing to pay, and have paid, a premium for such food products.

29. Consumers lack the meaningful ability to test or independently ascertain or verify
whether a product contains lead, cadmium, or other unsafe and unhealthy substances, especially at
the point of sale. Therefore, consumers must and do rely on Defendant to truthfully and honestly
report what their Products contain on their packaging or labeling. Indeed, testing for these
chemicals requires expensive and destructive scientific testing. Given the relatively low price of
the Products, no reasonable consumer would engage in such testing before purchasing the
Products.

30. However, public reports and articles recently revealed that Defendant’s Products
contain unsafe levels of lead and cadmium. Indeed, these levels of lead and cadmium exceed the
MADL:s for these chemicals, posing serious health risks. Despite these risks, Defendant failed to
include any disclosures regarding lead and cadmium levels on its Products.

31. Upon information and belief, Defendant knew and could not have been unaware
of the lead and cadmium in the Products. Defendant has a responsibility to implement controls to
significantly minimize or prevent exposure to chemical hazards in the Products.

32. In 2017, Defendant was put on notice of the high presence of lead and cadmium in one
of the Products by a Proposition 65 Violation Notice.'* In the years since, Defendant has failed to remedy

the issue or warn consumers that the Products would expose consumers to lead and cadmium when

14 https://oag.ca.gov/system/files/prop65/notices/2017-02379.pdf
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consumed.

33. Defendant manufactures and sources the ingredients contained within the
Products.

34, Researchers found that the heavy metals were “typically found naturally in the

outer shell of the cocoa bean, not in the bean itself.”!> The levels of heavy metals were measured
soon after the beans were picked and removed from pods, showing low levels of cadmium and
lead, but, as the beans dried, the levels increased. '® Consumer Reports and its researches concluded
that “[d]uring that time, lead-filled dust and dirt accumulated on the beans.”!’

35. Upon information and belief, Defendant tests the Products for quality control
purposes, including the levels of toxic chemicals such as cadmium and lead contained therein.
Additionally, Defendant receives Certificates of Analysis, and other certifications, from the
suppliers of the ingredients used to create the Products. These documents will also disclose the
levels of chemicals, such as cadmium and lead, contained in each constituent ingredient. These
documents and its own testing alerted Defendant to the present of harmful chemicals, such as
lead and cadmium, in the Products. Accordingly, Defendant had exclusive knowledge of the lead
and cadmium levels in the Products, and Plaintiff and the Class could not reasonably be expected to
have known about this risk.

36. Defendant represents that it controls “the making of its chocolate from the
selection of ingredients through production to distribution and sale” using “internal and external

quality systems [and] an extensive network of specialists” to insure its “products meet the highest

standards.”'®Defendant maintains that “all raw materials are rested in [Defendant’s] in-hours

135 https://www.consumerreports.org/health/food-safety/lead-and-cadmium-in-dark-chocolate-a8480295550/
16 1d.
71d.

13 https://www.lindt-spruengli.com/amfile/file/download/id/6775/file/Lindt-Spruengli-Sustainability-Report-

10
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laboratories against the strictest specifications and quality standards before and after purchase.”!’

37. Defendant claims that the safety of its products are “part of [its] brand identity and
a core component of [its] business model... .”?° Defendant claims to have “worked with [its]
subsidiaries to assess increasingly onerous regulations in order to make any necessary adjustments
to [its] standards.”?! “When ingredients it uses are deemed a critical health risk by new scientific
findings,” Defendant claims it will “work to quickly remove them from recipes.”?? Defendant
further promises that it is committed to “responsible marketing communications that . . . help

2

consumers make informed choices about their buying and consumption habits[,]” including

“nutritional transparency... .”?

38. Consumers reasonably rely on the marketing and information on Defendant’s
packaging and labeling in making purchasing decisions. By marketing the Products as containing
only dark chocolate ingredients, and not disclosing the presence of cadmium and lead, Defendant
misleads reasonable consumers.

39. Despite Defendant’s knowledge of lead and cadmium in the Products, Defendant
failed to provide any warning on the packaging or labeling (or anywhere else) that the Products
contain lead and cadmium.

40. Conversely, the packaging of the Products asserts that the Products are “[e]xpertly
crafted with the finest ingredients” and have “Excellence.”

41. Defendant’s concealment was material because people are concerned with what is

in the food that they are ingesting. In addition, parents and caregivers are concerned about what

2021.pdf
9 71d.
20 14,
21 14,
2 r4.
3[4,

11
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they are feeding to the children in their care. Consumers such as Plaintiff and the Class Members
are influenced by the ingredients listed, as well as any warnings (or lack thereof) on the food
packaging they buy. Defendant knows that if it had not misrepresented or omitted material facts
regarding the presence of lead and cadmium in the Products, and that the Products were not safe
or healthy for consumption, then Plaintiff and the Class would not have paid a premium for the
Products (or purchased them at all).

42. Plaintiff and the Class Members reasonably relied to their detriment on Defendant’s
misleading representations and omissions.

43. In making the false, misleading, and deceptive representations and omissions
described herein, Defendant knew and intended that consumers would pay a premium for the
Products. Had Defendant not made the false, misleading, and deceptive representations and
omissions, Plaintiff and the Class Members would not have been willing to pay the same amount
for the Products they purchased and/or purchase them at all.

44. Plaintiff and the Class Members all paid money for the Products; however, Plaintiff
and the Class Members did not obtain the full value of the advertised Products due to Defendant’s
misrepresentations and omissions. Plaintiff and the Class Members purchased, purchased more of,
and/or paid more for, the Products than they would have had they known the truth about the
presence of lead and cadmium in the Products. Consequently, Plaintiff and the Class Members have
suffered injury in fact and lost money as a result of Defendant’s wrongful conduct.

45. The conduct giving rise to Plaintiff’s claims — Defendant’s deceptive campaign to
mislead consumers about the presence of lead and cadmium in the Products, emanated from the
State of New Hampshire. New Hampshire has a significant interest in regulating, punishing, and

preventing such wrongful conduct occurring within the State.

12
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46. Defendant’s headquarters were established in Stratham, New Hampshire in 1989
and have remained there since.?*

47. The New Hampshire headquarters include Defendant’s corporate offices.?

48. Employees involved in the marketing of the Products, including Bethany Bray,
Director of Marketing, work out of the New Hampshire headquarters.?¢

49. Defendant’s New Hampshire headquarters also have a R&D and Quality
Assurance area, Sensory Lab, two climate-controlled warehouses, and a 500,000 square-foot
production facility where cocoa beans are transformed into chocolate.?’

50. In 2019, Defendant launched a production expansion project to double the
manufacturing capacity at the Stratham campus and establish the largest Lindt production facility
in North America.?®

CLASS ACTIONALLEGATIONS

51. Plaintiff brings this action pursuant to Federal Rule of Civil Procedure 23 on

behalf of himself and a National Class consisting of:

All consumers who purchased the Products anywhere in the United States during the
applicable statute of limitations period.

52. Plaintiff also brings this action pursuant to Federal Rule of Civil Procedure 23 on
behalf of himself and an Illinois Subclass consisting of:

All consumers who purchased the Products in the state of Illinois at any time during the
applicable statute of limitations period.

53. Plaintiff also brings this action pursuant to Federal Rule of Civil Procedure 23 on

24 https://jobs.lindtusa.com/about-lindt-usa.

B

26 https://www.linkedin.com/in/bethany-bray-2a70294.

27 https://jobs.lindtusa.com/about-lindt-usa; https://www.linkedin.com/company/lindt-&-sprungli-
usa?original_referer=https%3A%2F%2Fwww.google.com%2F.

28 https://jobs.lindtusa.com/about-lindt-usa.

13



Case 1:23-cv-03552-NGG-MMH Document 1 Filed 03/17/23 Page 14 of 24 PagelD #: 14

behalf of himself and a Nevada Subclass consisting of:

All consumers who purchased the Products in the state of Nevada at any time during the
applicable statute of limitations period.

54. Plaintiff reserves the right to amend the definition of the National Class, the

Illinois Subclass, and/or the Nevada Subclass.

55. This action is properly maintainable as a class action.

56. The Class, the Illinois Subclass, and the Nevada Subclass shall be referred to
collectively throughout the Complaint as the Classes.

57. Excluded from the Classes are government entities, Defendant, any entity in which
Defendant has a controlling interest, and Defendant’s officers, directors, affiliates, legal
representatives, employees, co-conspirators, successors, subsidiaries, and assigns, as well as any
judge, justice, or judicial officer presiding over this matter and the members of their immediate
families and judicial staff.

58. The Classes are properly brought and this action should be maintained as a class
action under Rule 23(a) and/or the applicable state consumer protection law, satisfying the class
action prerequisites of numerosity, commonality, typicality, and adequacy because:

59. Numerosity: Class Members are so numerous that joinder of all members is
impracticable. Plaintiff believes that there are thousands of consumers in the Classes who are Class
Members as described above who have been damaged by Defendant’s deceptive and misleading
practices.

60. Commonality: Common questions of law and fact exist as to all members of the
Classes and predominate over any questions solely affecting individual members of the Classes.
The predominant questions of law and fact common to the Classes include, but are not limited to:

a. Do the Products contain lead and cadmium?

14
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b. Whether the amount of lead and cadmium in the Products is material to a
reasonable consumer?

c. Did Defendant fail to disclose material facts concerning the Products?
d. Did Defendant misrepresent the ingredients of the Products?
e. Was Defendant’s conduct unfair and/or deceptive?

f. Has Defendant breached the implied warranty of merchantability relating to
the Products?

g. Was Defendant unjustly enriched as a result of the conduct alleged herein?
h. Are the members of the Classes entitled to damages?
1. What is the proper measure of damages?

61. Typicality: Plaintiff is a member the National Class, the Illinois Subclass, and the
Nevada Subclass. Plaintiff’s claims are typical of the claims of each Class Member in that every
member of the Classes was susceptible to the same deceptive, misleading conduct and purchased
Defendant’s Products and suffered the same type of economic injury. Plaintiff is entitled to relief
under the same causes of action as the other Class Members.

62. Adequacy: Plaintiff is an adequate Class representative because his interests do
not conflict with the interests of the Class Members he seeks to represent, he has a strong interest
in vindicating his rights and the rights of the Classes, he has retained counsel competent and
experienced in complex class action litigation, and counsel intends to vigorously prosecute this
action.

63. Predominance: Pursuant to Fed. R. Civ. P. 23(b)(3), the common issues of law
and fact identified above predominate over any other questions affecting only individual members
of the Classes. The common issues predominate over any individual issue because no inquiry into
individual conduct is necessary; all that is required is a narrow focus on Defendant’s deceptive and

misleading marketing and labeling practices.

15



Case 1:23-cv-03552-NGG-MMH Document 1 Filed 03/17/23 Page 16 of 24 PagelD #: 16

64. Superiority: A class action is superior to the other available methods for the fair
and efficient adjudication of this controversy.

65. Accordingly, the Classes are properly brought, and this action should be
maintained as a class action under Rule 23(b)(3) and because questions of law or fact common to
Class Members predominate over any questions affecting only individual members, and because
a class action is superior to other available methods for fairly and efficiently adjudicating this
controversy.

COUNTI
VIOLATION OF ILLINOIS CONSUMER FRAUD AND DECEPTIVE BUSINESS
PRACTICES ACT, 815 ILCS 505/1, et seq.
(On Behalf of the Illinois Subclass)

66. Plaintiff repeats and realleges each and every allegation contained in all the

foregoing paragraphs as if fully set forth herein.

67. Plaintiff brings this claim against Defendant on behalf of himself and the Illinois
Subclass.
68. At all relevant times, Defendant was engaged in trade or commerce within the State

of Illinois, including the trade or commerce of selling, or causing to be sold, the Products.

69. [llinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 505/2,
declares that “[u]nfair methods of competition and unfair or deceptive acts or practices, including
but not limited to the use or employment of any deception fraud, false pretense, false promise,
misrepresentation or the concealment, suppression or omission of any material fact, with intent that
others rely upon the concealment, suppression or omission of such material fact, or the use or
employment of any practice described in Section 2 of the ‘Uniform Deceptive Trade Practices Act’

[815 ILCS 510/2], approved August 5, 1965, in the conduct of any trade or commerce are hereby

16



Case 1:23-cv-03552-NGG-MMH Document 1 Filed 03/17/23 Page 17 of 24 PagelD #: 17

declared unlawful whether any person has in fact been misled, deceived or damaged thereby.”

70. Defendant has engaged in “unlawful” deceptive acts and practices in the
describing, labeling, marketing, promoting, and selling of the Products.

71. Defendant’s packaging and labeling of the Products is deceptive as it omits the
high levels of lead and cadmium in the Products.

72. Defendant’s packaging and labeling is additionally deceptive as it misrepresents
that the Products are made with the “finest ingredients” and have “excellence”, inconsistent with

the high levels of lead and cadmium in the Products.

73. Defendant had exclusive knowledge of the lead and cadmium levels in the
Products.
74. Defendant intended Plaintiff and all Class Members to rely on the

misrepresentations and omissions regarding the level and cadmium levels in the Products.

75. Defendant’s deception occurred in the course of the in-store and online sale of the
Products to the consumers.

76. Defendant’s improper consumer-oriented conduct, including Defendant’s
misrepresentations and omissions regarding the lead and cadmium levels in the Products, is
objectively deceptive in a material way in that it, inter alia, induced Plaintiff and all Class
Members to purchase and pay a premium for the Products when they otherwise would not have
paid such a premium or purchased the Products at all. Defendant made its untrue and/or misleading
statements and representations willfully, wantonly, and with reckless disregard for the truth.

77. Defendant’s misrepresentations and omissions were material because consumers
are concerned with the safety of food that they purchase and the ingredients therein.

78. Defendant’s conduct, as detailed herein, violated 815 ILCS 505/2, and as such,

17
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Plaintiff and all Class Members seek monetary damages against Defendant.

79. As a direct and proximate result of Defendant’s violations of 815 ILCS 505/2,
Plaintiff and all Class Members have been injured inasmuch as they paid a premium for Products
that, contrary to Defendant’s representations and omissions, contain lead and cadmium.
Accordingly, Plaintiff and all Class Members received less than what they bargained and/or paid
for.

80. 815 ILCS 505/10a(a) provides that “[a]ny person who suffers actual damage as a
result of a violation of this Act committed by any other person may bring an action against such
person.”

81. As a result of Defendant’s recurring, “unlawful” deceptive acts and practices,
Plaintiff and all Class Members are entitled to compensatory and punitive damages and an award
of attorneys’ fees and costs pursuant to 815 ILCS 505/10a(c).

COUNT II

VIOLATION OF NEVADA DECEPTIVE TRADE PRACTICES ACT, NRS § 41.600 and
NRS § 598.0903 et seq.
(On Behalf of the Nevada Subclass)

82. Plaintiff repeats and realleges each and every allegation contained in the foregoing

paragraphs as if fully set forth herein.

83. Plaintiff brings this claim against Defendant on behalf of himself and the Nevada
Subclass.
84. At all relevant times, Defendant was engaged in trade or commerce within the State

of Nevada, including the trade or commerce of selling, or causing to be sold, the Products.
85. NRS § 41.600 provides that “[a]n action may be brought by any person who is a

victi U u 1 u u inter alia 1V 1
ictim of consumer fraud” and defines “consumer fraud” as, inter alia, “[a] deceptive trade practice

18
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as defined in NRS 598.0915 to 598.0925, inclusive.”

86. Under Nevada Deceptive Trade Practices Act, NRS § 598.0915, a person engages
in a “deceptive trade practice” if, in the course of his business, he, inter alia, “[k]nowingly makes
a false representation as to the characteristics, ingredients, uses, benefits, alterations or quantities
of goods or services for sale” or “[kJnowingly makes any other false representation in a transaction.”

87. The conduct of Defendant alleged herein constitutes recurring, “unlawful”
deceptive acts and practices in violation NRS § 598.0915, and as such, Plaintiff and all Class
Members seek monetary damages.

88. Defendant knowingly made false representations as to the true contents of the
Products by failing to disclose the presence of lead and cadmium in the Products.

89. Defendant made additional false representations on the Products’ packaging that
the Products are made with the “finest ingredients” and have “excellence”, inconsistent with the
presence of high levels of lead and cadmium in the Products.

90. Defendant misleadingly, inaccurately, and deceptively advertises and markets the
Products to consumers. By misrepresenting the true contents of the Products, Defendant’s
marketing and labeling have misled, and continue to mislead, reasonable consumers such as

Plaintiff and the Nevada Subclass.

91. Defendant had exclusive knowledge of the lead and cadmium levels in the
Products.
92. Defendant’s misrepresentations and omissions were material because consumers

are concerned with the safety of food that they purchase and the ingredients therein.
93. Defendant’s improper consumer-oriented conduct, including Defendant’s

misrepresentation and omissions regarding the lead and cadmium levels in the Products, is

19
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misleading in a material way in that it, inter alia, induced Plaintiff and the Nevada Subclass
Members to purchase and pay a premium for the Products when they otherwise would not have.
Defendant made its untrue and/or misleading statements and representations willfully, wantonly,
and with reckless disregard for the truth.

94, Plaintiff and the Nevada Subclass Members have been injured inasmuch as they
paid a premium for Products that, contrary to Defendant’s representations and omissions, contain
lead and cadmium. Accordingly, Plaintiff and the Nevada Subclass Members received less than
what they bargained and/or paid for.

95. Defendant’s deceptive and misleading practices constitute a deceptive act and
practice in the conduct of business in violation of NRS § 598.0915 and Plaintiff and the Nevada
Subclass Members have been damaged thereby.

96. As a result of Defendant’s recurring, “unlawful” deceptive acts and practices,
Plaintiff and the Nevada Subclass Members are entitled to monetary, statutory damages and
attorneys’ fees and costs pursuant to NRS § 41.600.

COUNT 111

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(On Behalf of the Classes)

97. Plaintiff repeats and realleges each and every allegation contained in the foregoing
paragraphs as if fully set forth herein.

98. Plaintiff brings this claim against Defendant on behalf of himself and the Classes.

99. Defendant is a merchant and was at all relevant times involved in the
manufacturing, distributing, and/or selling of the Products.

100.  Each of the Products is considered a “good” under the relevant laws.

101.  UCC section 2-314 provides that for goods to be merchantable must: ““(a)
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pass without objection in the trade under the contract description; and (b) in the case of fungible
goods, are of fair average quality within the description; and (c) are fit for the ordinary purposes
for which such goods are used; and (d) run, within the variations permitted by the agreement, of
even kind, quality and quantity within each unit and among all units involved; and (e) are
adequately contained, packaged, and labeled as the agreement may require; and (f) conform to the
promise or affirmations of fact made on the container or label if any.”

102.  Defendant breached the implied warranty of merchantability because the Products
had lead and cadmium. Food products are not expected to have lead and cadmium insofar as lead
and cadmium make food products unfit for human consumption.

103.  Defendant has been provided sufficient notice of its breaches of implied warranties
associated with the Product. Defendant was put on constructive notice of its breach through media
reports, as alleged herein, and upon information and belief through its own product testing and
records.

104. Plaintiff and each of the members of the Classes were injured because the Product
contained lead and cadmium.

105. As a direct and proximate result of Defendant’s beach of the implied warranty of
merchantability, Plaintiff and Class Members were damaged in the amount of price they paid for
the Products, in an amount to be proven at trial.

COUNT IV

UNJUST ENFIRCHMENT
(On Behalf of the Classes)

106.  Plaintiff repeats and realleges each and every allegation contained in the foregoing
paragraphs as if fully set forth herein.

107.  Plaintiff brings this claim against Defendant on behalf of himself and the Classes.
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108.  Plaintiff, on behalf of himself and consumers nationwide, brings a claim for unjust
enrichment.

109. Defendant’s conduct violated, inter alia, state law by manufacturing, advertising,
marketing, and selling its Products while misrepresenting and omitting material facts.

110.  Defendant’s unlawful conduct as described in this Complaint allowed Defendant to
knowingly realize substantial revenues from selling its Products at the expense of, and to the
detriment or impoverishment of, Plaintiff and Class Members, and to Defendant’s benefit and
enrichment. Defendant has thereby violated fundamental principles of justice, equity, and good
conscience.

111.  Plaintiff and Class Members conferred significant financial benefits and paid
substantial compensation to Defendant for the Products, which were not as Defendant represented
them to be.

112.  TItis inequitable for Defendant to retain the benefits conferred by Plaintiff and Class
Members’ overpayments.

113.  Plaintiff and Class Members seek disgorgement of all profits resulting from such
overpayments and establishment of a constructive trust from which Plaintiff and Class Members
may seek restitution.

JURY DEMAND

Plaintiff demands a trial by jury on all issues.
WHEREFORE, Plaintiff, on behalf of himself and the Classes, prays for judgment as
follows:
(a) For an order declaring: (i) this is a class action pursuant to Rule 23 of the Federal Rules of

Civil Procedure and applicable state consumer protection laws on behalf of the proposed
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Classes described herein; and (ii) appointing Plaintiff to serve as representative for the
Classes and Plaintiff’s counsel to serve as Class Counsel;

(b) Awarding monetary damages and, to the extent applicable, multiple damages;

(c) Awarding statutory damages pursuant to 815 ILSC 505/10a;

(d) Awarding statutory damages pursuant to NRS § 41.600;

(e) Awarding punitive damages;

(f) Awarding Plaintiff and Class Members its costs and expenses incurred in this action,
including reasonable allowance of fees for Plaintiff’s attorneys and experts, and
reimbursement of Plaintiff’s expenses; and

(g) Granting injunctive relief

(h) Granting such other and further relief as the Court may deem just and proper.
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Dated: March 16, 2023

/s/Roger B. Phillips

Roger Phillips

PHILLIPS LAW OFFICE
104 Pleasant Street

Concord NH 03301
Telephone: (603) 225-2767
Fax: (603) 226-3581
roger@phillipslawoffice.com

Edward F. Haber

Michelle H. Blauner

Ian J. McLoughlin

Patrick J. Vallely

Nicole E. Dill

SHAPIRO HABER & URMY LLP
One Boston Place, Suite 2600
Boston, Massachusetts 02108
Telephone: (617) 439-3939
Facsimile: (617) 439-0134
ehaber@shulaw.com
mblauner@shulaw.com
imcloughlin@shulaw.com
pvallely@shulaw.com
ndill@shulaw.com

Jeffrey Gavenman

Jeremy Schulman

SCHULMAN BHATTACHARYA, LLC
6116 Executive Boulevard, Suite 425
North Bethesda, MD 20852

Telephone: (240) 356-8550
jgavenman@schulmanbh.com
jschulman@schulmanbh.com
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of New Hampshire
James Tattenhorst, Individually and on behalf of all )
others similary situated ;
)
Plaintiff(s) ;
v. ) Civil Action No.
Lindt & Sprungli (USA), Inc. )
)
)
)
Defendant(s) )

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Lindt & Sprungli (USA), Inc.
c/o CT Corporation System
2 1/2 Beacon Street
Concord, NH 03301

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Roger B. Philllips, Esquire

Phillips Law Office, PLLC
104 Pleasant Street, Suite 5
Concord, NH 03301

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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A0 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (p/ace)

on (date) ;or

O I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O 1 served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
O I returned the summons unexecuted because ;or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

[ declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:



1544 (Rev. 0f2f1S€ 1:23-cv-03552-NGG-MMid1OPEUCEVER SHSHCP/17/23 Page 1 of 2 PagelD #: 27

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

1. (a) PLAINTIFFS DEFENDANTS
Jgrr_1es Te?tenhorst, Individually and on behalf of all others Lindt & Sprungli (USA), Inc
similarly situated

(b) County of Residence of First Listed Plaintiff
(EXCEPT IN U.S. PLAINTIFF CASES)

County of Residence of First Listed Defendant
(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

NOTE:

(C) Attorneys (Firm Name, Address, and Telephone Number)
Roger B. Phillips, Esquire
Phillips Law Office, PLLC
104 Pleasant Street. Suite 5

Attorneys (If Known)

II. BASIS OF JURISDICTION (Piace an “X" in One Box Only) II1. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
I:’ 1 U.S. Government I:’ 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State [Jt [ 1 Incorporated or Principal Place 14 [O]4
of Business In This State
|:| 2 U.S. Government @ 4 Diversity Citizen of Another State @ 2 |:| 2 Incorporated and Principal Place |:| 5 |:| 5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Subject of a I:’ 3 I:’ 3 Foreign Nation I:’ 6 I:’ 6
Foreign Country

IV. NATURE OF SUIT (Place an “X”" in One Box Only)

Click here for: Nature of Suit Code Descriptions.

| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
110 Insurance PERSONAL INJURY PERSONAL INJURY :| 625 Drug Related Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 310 Airplane @ 365 Personal Injury - of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC
130 Miller Act 315 Airplane Product Product Liability :I 690 Other 28 USC 157 3729(a))
140 Negotiable Instrument Liability D 367 Health Care/ INTELLECTUAL :I 400 State Reapportionment
[[]150 Recovery of Overpayment | | 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS || 410 Antitrust
& Enforcement of Judgment| Slander Personal Injury :I 820 Copyrights 430 Banks and Banking
151 Medicare Act :| 330 Federal Employers’ Product Liability 830 Patent 450 Commerce
H 152 Recovery of Defaulted Liability D 368 Asbestos Personal 835 Patent - Abbreviated 460 Deportation
Student Loans 3 340 Marine Injury Product New Drug Application 470 Racketeer Influenced and
(Excludes Veterans) 345 Marine Product Liability 840 Trademark Corrupt Organizations
I:’ 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR 880 Defend Trade Secrets D 480 Consumer Credit
- of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud 710 Fair Labor Standards Act of 2016 (15 USC 1681 or 1692)
|| 160 Stockholders’ Suits 3 355 Motor Vehicle H 371 Truth in Lending Act D 485 Telephone Consumer
[]190 Other Contract Product Liability []380 Other Personal 1720 Labor/Management SOCTAL SECURITY Protection Act
: 195 Contract Product Liability :I 360 Other Personal Property Damage Relations 861 HIA (1395ff) 490 Cable/Sat TV
|| 196 Franchise Injury D 385 Property Damage 740 Railway Labor Act 862 Black Lung (923) 850 Securities/Commodities/
:| 362 Personal Injury - Product Liability 751 Family and Medical 863 DIWC/DIWW (405(g)) Exchange
Medical Malpractice Leave Act 864 SSID Title XVI : 890 Other Statutory Actions
REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS 790 Other Labor Litigation :I 865 RSI (405(g)) : 891 Agricultural Acts
| [210 Land Condemnation J 440 Other Civil Rights Habeas Corpus: | 791 Employee Retirement [ ] 893 Environmental Matters
[_]220 Foreclosure [ ] 441 Voting [ ] 463 Alien Detainee Income Security Act FEDERAL TAX SUITS 895 Freedom of Information
: 230 Rent Lease & Ejectment 3 442 Employment I:' 510 Motions to Vacate |:| 870 Taxes (U.S. Plaintiff Act
240 Torts to Land 443 Housing/ Sentence or Defendant) 896 Arbitration
: 245 Tort Product Liability Accommodations :| 530 General |:| 871 IRS—Third Party H 899 Administrative Procedure
: 290 All Other Real Property :I 445 Amer. w/Disabilities - :| 535 Death Penalty IMMIGRATION 26 USC 7609 Act/Review or Appeal of
Employment Other: 462 Naturalization Application Agency Decision
:I 446 Amer. w/Disabilities - 540 Mandamus & Other 465 Other Immigration D 950 Constitutionality of
Other 550 Civil Rights Actions State Statutes

| ] 448 Education 555 Prison Condition
560 Civil Detainee -

Conditions of

Confinement

V. ORIGIN (Place an “X”" in One Box Only)

1 Original
Proceeding

2 Removed from
State Court

[ 3 Remanded from
Appellate Court

D4 Reinstated or D 5 Transferred from
Another District

Reopened
(specify)

Transfer

6 Multidistrict
Litigation -

8 Multidistrict
Litigation -
Direct File

VI. CAUSE OF ACTION

28 U.S.C section 1332 (d)

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:
Impure food products.

VII. REQUESTED IN  [0] CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. $5,000,000 JURY DEMAND: [Olyes [INo
VIII. RELATED CASE(S)
(See instructions):
IF ANY JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
Mar 10, 2023 /s/Roger B. Phillips
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE



https://www.uscourts.gov/forms/civil-forms/civil-cover-sheet

18 44 Reverse A9 : 23-cv-03552-NGG-MMH  Document 1-2 Filed 03/17/23 Page 2 of 2 PagelD #: 28

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed. The attorney filing a case should complete the form as follows:

I.(a) Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then
the official, giving both name and title.

(b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land
condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.)

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

1I. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an "X"
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes
precedence, and box 1 or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity
cases.)

III.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

IV.  Nature of Suit. Place an "X" in the appropriate box. If there are multiple nature of suit codes associated with the case, pick the nature of suit code
that is most applicable. Click here for: Nature of Suit Code Descriptions.

V. Origin. Place an "X" in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.
Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
Multidistrict Litigation — Transfer. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C.
Section 1407.
Multidistrict Litigation — Direct File. (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket.
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7. Origin Code 7 was used for historical records and is no longer relevant due to
changes in statute.

VI.  Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service.

VII. Requested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.

Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases. This section of the JS 44 is used to reference related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet.


https://www.uscourts.gov/forms/civil-forms/civil-cover-sheet

	topmostSubform[0]: COSString{}
	Page1[0]: 
	plCty[0]: 
	defCty[0]: 
	plaintiffs[0]: James Tettenhorst, Individually and on behalf of all others similarly situated
	attorneysPL[0]: Roger B. Phillips, Esquire
Phillips Law Office, PLLC
104 Pleasant Street, Suite 5
Concord, NH 03301
	defendants[0]: Lindt & Sprungli (USA), Inc
	attorneysDef[0]: 
	q2[0]: Diversity
	S3P1[0]: Off
	S3P2[0]: 1
	S3P3[0]: Off
	S3P4[0]: Off
	S3P5[0]: Off
	S3P6[0]: Off
	S3D1[0]: Off
	S3D2[0]: Off
	S3D3[0]: Off
	S3D4[0]: 1
	S3D5[0]: Off
	S3D6[0]: Off
	q4[0]: 365
	recpt[0]: 
	amt[0]: 
	ifp[0]: 
	jdg[0]: 
	mag[0]: 
	S6stat[0]: 28 U.S.C section 1332 (d)
	S6cause[0]: Impure food products.
	S7demand[0]: $5,000,000
	S8judge[0]: 
	S8docket[0]: 
	q5[0]: 1
	classAction[0]: 1
	jury[0]: Yes
	date[0]: Mar 10, 2023
	sig[0]: /s/Roger B. Phillips




