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3ODLQWLII 0RQLFD�:DGGHOO �³3ODLQWLII´��E\ 3ODLQWLII¶V�XQGHUVLJQHG�DWWRUQH\V DOOHJH�XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�IRU�DOOHJDWLRQV�SHUWDLQLQJ�WR�SODLQWLII��ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�

NQRZOHGJH�

1$785(�2)�7+(�$&7,21

�� 6��&��-RKQVRQ�	�6RQ��,QF� �³'HIHQGDQW´��PDQXIDFWXUHV��GLVWULEXWHV��PDUNHWV��ODEHOV�

DQG� VHOOV DQ� DUUD\�RI�KRXVHKROG� FOHDQLQJ�SURGXFWV�XQGHU� WKH�:LQGH[�EUDQG�ZLWK� WKH�SURPLQHQW

GHVFULSWLRQ �1RQ�7R[LF� )RUPXOD� RQ� WKH� IURQW� RI� WKH� SDFNDJLQJ �³3URGXFWV´��� � 7KHVH� LQFOXGH

:LQGH[�³25,*,1$/´��³$0021,$�)5((´��³9,1(*$5´�DQG�³08/7,685)$&(�

�� 7KH�3URGXFWV�DUH�DYDLODEOH�WR�FRQVXPHUV�IURP�UHWDLO�DQG�RQOLQH�VWRUHV�RI�WKLUG�SDUWLHV�

�� %DVHG� RQ� WKH� ³1RQ�7R[LF´� UHSUHVHQWDWLRQV�� UHDVRQDEOH� FRQVXPHUV� EHOLHYH� WKH�

3URGXFWV�FRQWDLQ�RQO\�QRQ�WR[LF�LQJUHGLHQWV�WKDW�DUH�VDIH�IRU�KXPDQV��DQLPDOV��DQG�WKH�HQYLURQPHQW��

3XW�GLIIHUHQWO\��UHDVRQDEOH�FRQVXPHUV�GR�QRW�EHOLHYH�WKH�3URGXFWV�FRQWDLQ�DQ\�KDUPIXO�LQJUHGLHQWV�

RU�DOOHUJHQV����

�� +RZHYHU�� LQ� VSLWH� RI� WKH� ODEHOLQJ�� WKH� 3URGXFWV� DFWXDOO\� FRQWDLQ�� LQ� YDU\LQJ�

FRPELQDWLRQV��LQJUHGLHQWV�WKDW�DUH�KDUPIXO�WR�KXPDQV��DQLPDOV��DQG�RU�WKH�HQYLURQPHQW�

�� 6SHFLILFDOO\�� :LQGH[� 2ULJLQDO� FRQWDLQV� EXW\OSKHQ\O� PHWK\OSURSLRQDO�� FLWURQHOORO��

OLQDORRO����KH[R[\HWKDQRO��DQG�LVRSURSDQRODPLQH��DOO�RI�ZKLFK��DV�GHWDLOHG�EHORZ��DUH�WR[LF�

�� :LQGH[�9LQHJDU� FRQWDLQV� ��KH[R[\HWKDQRO� DQG� OLQDORRO�� DOO� RI�ZKLFK�� DV� GHWDLOHG�

EHORZ��DUH�WR[LF�

�� :LQGH[� $PPRQLD�)UHH� FRQWDLQV� OLQDORRO�� ��KH[R[\HWKDQRO�� LVRSURSDQRODPLQH��

DQGEXW\OSKHQ\O�PHWK\OSURSLRQDO��DOO�RI�ZKLFK��DV�GHWDLOHG�EHORZ��DUH�WR[LF�

�� :LQGH[� 0XOWL6XUIDFH� FRQWDLQV� OLQDORRO� DQG� ��KH[R[\HWKDQRO�� DOO� RI� ZKLFK�� DV�

GHWDLOHG�EHORZ��DUH�WR[LF�
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72;,&�,1*5(',(176�,1�:,1'(;�³121�72;,&´�352'8&76

�� $V�VWDWHG�DERYH��WKH�IROORZLQJ�LQJUHGLHQWV�DSSHDU�LQ�RQH�RI�PRUH�RI�WKH GHFHSWLYH

³1RQ�7R[LF´�3URGXFWV�DW�LVVXH�KHUH�

��� �� KH[R[\HWKDQRO LV KDUPIXO� LI� VZDOORZHG� DQG� FDQ� FDXVH� FHQWUDO� QHUYRXV� V\VWHP�

GHSUHVVLRQ�DQG�NLGQH\�IDLOXUH�DQG�PD\�EH�DEVRUEHG�WKURXJK�WKH�VNLQ�� ,W�DOVR�D�UHVSLUDWRU\�WUDFW�

LUULWDQW��

��� %XW\OSKHQ\O�PHWK\OSURSLRQDO��RU�³OLOLDO´�KDV�EHHQ�OLQNHG�WR�ELRDFFXPXODWLRQ��RUJDQ�

V\VWHP�WR[LFLW\��HQGRFULQH�GLVUXSWLRQ��DQG�DOOHUJLHV��

��� &LWURQHOORO�KDV�EHHQ�IRXQG�WR�EH�LPPXQRWR[LF��

��� ,VRSURSDQRODPLQH LV� D� FRPEXVWLEOH�� FRUURVLYH� FKHPLFDO� WKDW� FDXVHV� VNLQ� DQG� H\H�

LUULWDWLRQ�DV�ZHOO�DV�ORVV�RI�YLVLRQ�� 8SRQ�LQJHVWLRQ��LW�FDXVHV�D�EXUQLQJ�VHQVDWLRQ��DEGRPLQDO�SDLQV��

DQG�VKRFN�RU FROODSVH�� 8SRQ�LQKDODWLRQ��LW�FDXVHV�VRUH�WKURDW�DQG�VKRUWQHVV�RI�EUHDWK��

ͳͶǤ /LQDORRO�LV�D�IUDJUDQFH�DOOHUJHQ�WKDW�PD\�FDXVH�FRQWDFW�GHUPDWLWLV��

ͳͷǤ /DEHOLQJ�WKH�3URGXFWV�DV�³1RQ�7R[LF´�ZKHQ�WKH\�FRQWDLQ�DQ\�LQJUHGLHQWV�WKDW�FDQ�

EH�KDUPIXO�WR�KXPDQV��DQLPDOV��DQG�RU�WKH�HQYLURQPHQW�LV�ZKROO\�PLVOHDGLQJ�DQG�GHFHSWLYH����,Q�

IDFW�� WKH� 1DWLRQDO� $GYHUWLVLQJ� 'LYLVLRQ� �³1$'´�� IRXQG� WKDW� WKH� UHSUHVHQWDWLRQV� PDGH� RQ� WKH�

ODEHOLQJ�DQG�LQ�WKH�DGYHUWLVLQJ�RI FHUWDLQ�RI WKH�3URGXFWV�DUH�IDOVH��PLVOHDGLQJ��DQG�OLNHO\�WR�GHFHLYH�

UHDVRQDEOH�FRQVXPHUV��6SHFLILFDOO\��RQ�0DUFK�����������WKH�1$'�UHFRPPHQGHG�WKDW�'HIHQGDQW�

� KWWSV���KD]�PDS�FRP�$JHQWV����� �ODVW�YLVLWHG -XQH����������
� ,G�

� 6HH�KWWSV���ZZZ�HZJ�RUJ�VNLQGHHS�LQJUHGLHQWV��������OLOLDO� �ODVW�YLVLWHG�-XQH����������

� KWWSV���ZZZ�HZJ�RUJ�VNLQGHHS�LQJUHGLHQWV��������FLWURQHOORO���ODVW�YLVLWHG�-XQH���������

� KWWS���ZZZ�LQFKHP�RUJ�GRFXPHQWV�LFVF�LFVF�HLFV�����KWP �ODVW�YLVLWHG�-XQH���������

� KWWS���ZZZ�LQFKHP�RUJ�GRFXPHQWV�LFVF�LFVF�HLFV�����KWP �ODVW�YLVLWHG�-XQH���������

� ,G�

� KWWSV���ZZZ�HZJ�RUJ�VNLQGHHS�LQJUHGLHQWV��������/,1$/22/���ODVW�YLVLWHG�-XQH���������
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³GLVFRQWLQXH�WKH�FODLP�µQRQ�WR[LF¶�RQ�WKH�SDFNDJH�ODEHOLQJ�RI�LWV�:LQGH[�9LQHJDU�*ODVV�&OHDQHU�´�

,Q�H[SODLQLQJ�LWV�GHFLVLRQ��WKH�1$'�VWDWHG�

$IWHU�FRQVLGHULQJ�WKH�JXLGDQFH�RIIHUHG�E\�WKH�)HGHUDO�7UDGH�
&RPPLVVLRQ¶V�*XLGHV�IRU�WKH�8VH�RI�(QYLURQPHQWDO�0DUNHWLQJ�
&ODLPV��³*UHHQ�*XLGHV´��DQG�)7&�SUHFHGHQW��1$'�GHWHUPLQHG�WKDW�
WKH�WHUP�³QRQ�WR[LF�´�DV�XVHG�RQ�WKH�ODEHO�RI�:LQGH[�9LQHJDU�*ODVV�
&OHDQHU��UHDVRQDEO\�FRQYH\V�D�PHVVDJH�WKDW�WKH�SURGXFW�ZLOO�QRW�
KDUP�SHRSOH��LQFOXGLQJ�VPDOO�FKLOGUHQ���FRPPRQ�SHWV��RU�WKH�
HQYLURQPHQW��,PSRUWDQWO\��1$'�QRWHG�WKDW�D�UHDVRQDEOH�FRQVXPHU¶V�
XQGHUVWDQGLQJ�RI�WKH�FRQFHSW�RI�³ZLOO�QRW�KDUP´�LV�QRW�OLPLWHG�WR�
GHDWK��EXW�DOVR�YDULRXV�W\SHV�RI�WHPSRUDU\�SK\VLFDO�LOOQHVV��VXFK�DV�
YRPLWLQJ��UDVK��DQG�JDVWURLQWHVWLQDO�XSVHW��

ͳǤ 'HIHQGDQW� SURYLGHG� WKH�1$'�ZLWK� FHUWDLQ� VXEVWDQWLDWLRQ� IRU� WKH� QRQ�WR[LF� FODLP��

+RZHYHU��WKH�1$'�GHWHUPLQHG�WKDW�³WKH�HYLGHQFH�IHOO�VKRUW�RI�SURYLGLQJ�WKH�FRQFOXVLYH�DVVHVVPHQW�

RI�WR[LFLW\�QHFHVVDU\�WR�VXSSRUW�D�µQRQ�WR[LF¶�FODLP��7KXV��WKH�1$'�UHFRPPHQGHG�WKDW�'HIHQGDQW�

GLVFRQWLQXH�WKH�FODLP�³QRQ�WR[LF�

ͳǤ $V�VWDWHG�LQ�WKH�1$'�GHFLVLRQ��WKH�)HGHUDO�7UDGH�&RPPLVVLRQ��³)7&´��KDV�LVVXHG�

JXLGHOLQHV� IRU� SURGXFWV� PDUNHWHG ZLWK� VXFK� QRQ�WR[LF PHVVDJHV� LQ� WKH� IRUP� RI� *UHHQ� *XLGHV�

�³*XLGHV´��

ͳͺǤ 7KH� *XLGHV� DSSO\� WR� WKH� PDUNHWLQJ� DQG� VDOH� RI� SURGXFWV� SXUSRUWHG� WR� EH�

HQYLURQPHQWDOO\�IULHQGO\��WR�³KHOS�PDUNHWHUV�DYRLG�PDNLQJ�HQYLURQPHQWDO�PDUNHWLQJ�FODLPV�WKDW�

DUH�XQIDLU�RU�GHFHSWLYH�´����&�)�5����������

ͳͻǤ 7KH�*XLGHV�SURKLELW�³GHFHSWLYH�DFWV´�RU�UHSUHVHQWDWLRQV�ZKLFK�DUH�³OLNHO\�WR�PLVOHDG�

FRQVXPHUV�DFWLQJ�UHDVRQDEO\�XQGHU�WKH�FLUFXPVWDQFHV�DQG�>DUH@�PDWHULDO�WR�FRQVXPHUV¶�GHFLVLRQV�´�

LQFOXGLQJ� UHSUHVHQWDWLRQV�PDGH� WKURXJK� ODEHOLQJ�� DGYHUWLVLQJ� RU� RWKHU� SURPRWLRQDO� VHUYLFHV�� ���

&�)�5����������

�KWWSV���ZZZ�SUQHZVZLUH�FRP�QHZV�UHOHDVHV�QDG�UHFRPPHQGV�VF�MRKQVRQ�GLVFRQWLQXH�QRQ�
WR[LF�FODLP�RQ�ZLQGH[�YLQHJDU�JODVV�FOHDQHU�DGYHUWLVHU�WR�DSSHDO�WR�QDUE�����������KWPO �ODVW�
YLVLWHG�-XQH���������
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ʹͲǤ 6SHFLILFDOO\�� ³LW� LV� GHFHSWLYH� WR� PLVUHSUHVHQW�� GLUHFWO\� RU� E\� LPSOLFDWLRQ�� WKDW� D�

SURGXFW��SDFNDJH�RU�VHUYLFH� LV�QRQ�WR[LF´�DQG�³D�QRQ�WR[LF�FODLP�OLNHO\�FRQYH\V� WKDW�D�SURGXFW��

SDFNDJH�� RU� VHUYLFH� LV� QRQ�WR[LF� IRU� KXPDQV� DQG� IRU� WKH� HQYLURQPHQW� JHQHUDOO\�´� ��� &�)�5�� ��

�������D��

ʹͳǤ 7R�DFFXUDWHO\� DQG�QRQ�GHFHSWLYHO\�FODLP� WKDW� D�SURGXFW� LV� ³QRQ�WR[LF�´�PDUNHWHUV�

PXVW� KDYH� UHOLDEOH� VFLHQWLILF� HYLGHQFH� WR� VXEVWDQWLDWH� VXFK� D� FODLP� RU� ³VKRXOG� FOHDUO\� DQG�

SURPLQHQWO\�TXDOLI\�WKHLU�FODLPV�WR�DYRLG�GHFHSWLRQ�´����&�)�5�����������E��

ʹʹǤ 7KH�(3$�KDV�FDXWLRQHG�WKDW�QRQ�WR[LF�FODLPV�PLJKW�SUHYHQW�FRQVXPHUV�IURP�WDNLQJ�

QHFHVVDU\�SUHFDXWLRQV�LQ�KDQGOLQJ�D�SURGXFW�DQG�WKH�)7&�ZDUQHG�PDUNHWHUV�WR�TXDOLI\�QRQ�WR[LF�

FODLPV�FDUHIXOO\�XQOHVV�WKH�PDUNHWHUV�FDQ�VXEVWDQWLDWH�DOO�H[SUHVV�DQG�LPSOLHG�PHVVDJHV�LQKHUHQW�LQ�

DQ�XQTXDOLILHG�QRQ�WR[LF�FODLP���

ʹ͵Ǥ 7KH�3URGXFW¶V�³QRQ�WR[LF´�FODLP�VLJQLILHV�WR�UHDVRQDEOH�FRQVXPHUV�WKDW�WKH�3URGXFW�

ZLOO�QRW�EH�KDUPIXO�WR�SHRSOH��LQFOXGLQJ�VPDOO�FKLOGUHQ���FRPPRQ�SHWV�RU�WKH�HQYLURQPHQW���

ʹͶǤ $�UHDVRQDEOH�FRQVXPHU¶V�XQGHUVWDQGLQJ�RI�³ZLOO�QRW�KDUP´�LV�QRW�OLPLWHG�WR�WR[LQV

WKDW�FDXVH�GHDWK�EXW�³DOVR�YDULRXV�W\SHV�RI�WHPSRUDU\�SK\VLFDO�LOOQHVV��VXFK�DV�YRPLWLQJ��UDVK�DQG�

JDVWURLQWHVWLQDO�XSVHW�´

ʹͷǤ &RQWUDU\� WR� WKH� 3URGXFW¶V� FODLPV� RI� EHLQJ� ³QRQ�WR[LF�´� WKH� 3URGXFW� FRQWDLQV�

LQJUHGLHQWV�WKDW�DUH KDUPIXO�WR�KXPDQV��KRXVHKROG�SHWV�RU�WKH�HQYLURQPHQW�JHQHUDOO\�

ʹǤ 'HIHQGDQW¶V� EUDQGLQJ� DQG� SDFNDJLQJ� RI� WKH� 3URGXFW� LV� GHVLJQHG� WR� ± DQG� GRHV�±

GHFHLYH��PLVOHDG��DQG�GHIUDXG�FRQVXPHUV�

ʹǤ 'HIHQGDQW�KDV�VROG�PRUH�RI�WKH�3URGXFWV�DQG�DW�KLJKHU�SULFHV�SHU�XQLW�WKDQ�LW�ZRXOG�

KDYH�LQ�WKH�DEVHQFH�RI�WKLV�PLVFRQGXFW��UHVXOWLQJ�LQ�DGGLWLRQDO�SURILWV�DW�WKH�H[SHQVH�RI�FRQVXPHUV�

�� )7&��7KH�*UHHQ�*XLGHV�6WDWHPHQW�RI�%DVLV�DQG�3XUSRVH�DW ����

�� KWWSV���EEESURJUDPV�RUJ�PHGLD�GHWDLOV�QDG�UHFFRPHQGV�V�F��MRKQVRQ�GLVFRQWLQXH�QRQ�
WR[LF�FODLP�RQ�ZLQGH[�YLQHJDU�JODVV�FOHDQHU�DGYHUWLVHU�WR�DSSHDO�WR�QDUE

Case 4:20-cv-03820   Document 1   Filed 06/10/20   Page 5 of 14
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ʹͺǤ 7KH�PDUNHWLQJ� RI� WKH� 3URGXFW� DV� ³QRQ�WR[LF´� KDV� D� PDWHULDO� EHDULQJ� RQ� SULFH� RU�

FRQVXPHU�DFFHSWDQFH�RI�WKH�3URGXFWV�EHFDXVH�FRQVXPHUV�DUH�ZLOOLQJ�WR�SD\�PRUH�IRU�VXFK�3URGXFWV�

ʹͻǤ 'HIHQGDQW¶V� EUDQGLQJ� DQG� SDFNDJLQJ� RI� WKH�3URGXFW LV GHVLJQHG� WR�± DQG� GRHV�±

GHFHLYH��PLVOHDG��DQG�GHIUDXG SODLQWLII�DQG�FRQVXPHUV�

͵ͲǤ 'HIHQGDQW�VROG�PRUH�RI�WKH�3URGXFW DQG�DW�KLJKHU�SULFHV�WKDQ�LW�ZRXOG�KDYH�LQ�WKH�

DEVHQFH�RI�WKLV�PLVFRQGXFW��UHVXOWLQJ�LQ�DGGLWLRQDO�SURILWV�DW�WKH�H[SHQVH�RI�FRQVXPHUV OLNH�SODLQWLII�

͵ͳǤ 7KH�YDOXH�RI�WKH�3URGXFW WKDW�SODLQWLII SXUFKDVHG�DQG�XVHG ZDV�PDWHULDOO\�OHVV�WKDQ�

LWV YDOXH�DV�UHSUHVHQWHG�E\�'HIHQGDQW�

͵ʹǤ +DG�SODLQWLII DQG�FODVV�PHPEHUV�NQRZQ�WKH�WUXWK��WKH\�ZRXOG�QRW�KDYH�ERXJKW�WKH�

3URGXFW RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP�

͵͵Ǥ $V�D�UHVXOW�RI� WKH�IDOVH�DQG�PLVOHDGLQJ�ODEHOLQJ�� WKH�3URGXFW LV VROG�DW�D�SUHPLXP�

SULFH��DSSUR[LPDWHO\�QR�OHVV�WKDQ������ IRU FRQWDLQHUV�RI����2=��H[FOXGLQJ�WD[��FRPSDUHG�WR�RWKHU�

VLPLODU�SURGXFWV UHSUHVHQWHG�LQ�D�QRQ�PLVOHDGLQJ�ZD\�

-85,6',&7,21�$1'�9(18(

��� -XULVGLFWLRQ�LV�SURSHU�SXUVXDQW�WR����8�6�&���������G������&ODVV�$FWLRQ�)DLUQHVV�$FW�

RI����� RU�³&$)$´��

��� 8QGHU� &$)$�� GLVWULFW� FRXUWV� KDYH� RULJLQDO� IHGHUDO� MXULVGLFWLRQ� RYHU� FODVV� DFWLRQV�

LQYROYLQJ�����DQ�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�RI�DW�OHDVW�������������DQG�����PLQLPDO�GLYHUVLW\�

��� 3ODLQWLII�0RQLFD�:DGGHOO LV�D�FLWL]HQ�RI�&DOLIRUQLD�

��� 'HIHQGDQW�6��&�� -RKQVRQ�	�6RQ�� ,QF�� LV�D�:LVFRQVLQ�FRUSRUDWLRQ�ZLWK�D�SULQFLSDO�

SODFH�RI�EXVLQHVV�LQ�5DFLQH��:LVFRQVLQ�DQG�LV�D�FLWL]HQ�RI�:LVFRQVLQ�

��� 9HQXH�LV�SURSHU�'HIHQGDQW�LV�KHDGTXDUWHUHG�ZLWKLQ�WKLV�'LVWULFW�

��� 7KLV�FRXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�GHIHQGDQW�EHFDXVH�LW�FRQGXFWV�DQG�WUDQVDFWV�

EXVLQHVV��FRQWUDFWV�WR�VXSSO\�DQG�VXSSOLHV�JRRGV�ZLWKLQ�WKLV�VWDWH�

Case 4:20-cv-03820   Document 1   Filed 06/10/20   Page 6 of 14
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3$57,(6

��� 3ODLQWLII�0RQLFD�:DGGHOO LV�D�FLWL]HQ�RI�6DQWD�5RVD��&DOLIRUQLD�

��� 'HIHQGDQW�6��&��-RKQVRQ 	�6RQ�� ,QF� LV�D :LVFRQVLQ FRUSRUDWLRQ ZLWK�D�SULQFLSDO�

SODFH�RI�EXVLQHVV�LQ�5DFLQH��:LVFRQVLQ�

��� 'XULQJ� WKH� UHOHYDQW� VWDWXWHV� RI� OLPLWDWLRQV�� SODLQWLII SXUFKDVHG WKH 3URGXFW ZLWKLQ�

&DOLIRUQLD DW�VWRUHV IRU�SHUVRQDO�DQG�KRXVHKROG�XVH LQ�UHOLDQFH�RQ�WKH�UHSUHVHQWDWLRQV WKH�3URGXFW

ZDV�QRQ�WR[LF�

��� 3ODLQWLII ERXJKW�WKH�3URGXFW�EHFDXVH�3ODLQWLII ZDQWHG�WR�DYRLG�KDUP�FDXVHG�E\�KDUVK�

FKHPLFDOV�DQG�XQGHUVWRRG�QRQ�WR[LF�LQ�WKH�PDQQHU�LGHQWLILHG�DERYH�

��� 3ODLQWLII ZRXOG�EX\�WKH�3URGXFW DJDLQ�LI�DVVXUHG�LW�GLG�QRW�FRQWDLQ�FRPSRQHQWV�ZKLFK�

ZHUH�LQFRQVLVWHQW�ZLWK�WKH�XVH�RI�DQ�XQTXDOLILHG�QRQ�WR[LF�FODLP�

&/$66�$//(*$7,216

��� 7KH� FODVV�ZLOO� FRQVLVW� RI DOO� SXUFKDVHUV� RI WKH�3URGXFWV LQ� WKH�8QLWHG�6WDWHV�ZKR�

ERXJKW�DQG�RI�WKH�3URGXFWV�GXULQJ�WKH�WLPH�SHULRG�-XQH��������� WR�WLPH�RI�WULDO�

��� &RPPRQ� TXHVWLRQV� RI� ODZ� RU� IDFW� SUHGRPLQDWH� DQG� LQFOXGH� ZKHWKHU� GHIHQGDQW¶V�

UHSUHVHQWDWLRQV�ZHUH�DQG�DUH�PLVOHDGLQJ�DQG�LI�3ODLQWLII DQG�FODVV�PHPEHUV�DUH�HQWLWOHG�WR�GDPDJHV�

��� 3ODLQWLII
V FODLPV�DQG�EDVLV�IRU�UHOLHI�DUH�W\SLFDO�WR�RWKHU�PHPEHUV�EHFDXVH�DOO�ZHUH�

VXEMHFWHG�WR�WKH�VDPH�XQIDLU�DQG�GHFHSWLYH�UHSUHVHQWDWLRQV�DQG�DFWLRQV�

��� 3ODLQWLII LV�DQ DGHTXDWH�UHSUHVHQWDWLYHV EHFDXVH 3ODLQWLII¶V LQWHUHVWV�GR�QRW�FRQIOLFW�

ZLWK�RWKHU�PHPEHUV��

��� 1R�LQGLYLGXDO�LQTXLU\�LV�QHFHVVDU\�VLQFH�WKH�IRFXV�LV�RQO\�RQ�'HIHQGDQW¶V�SUDFWLFHV�

DQG�WKH�FODVV�LV�GHILQDEOH�DQG�DVFHUWDLQDEOH���

��� ,QGLYLGXDO�DFWLRQV�ZRXOG�ULVN�LQFRQVLVWHQW�UHVXOWV��EH�UHSHWLWLYH�DQG�DUH�LPSUDFWLFDO�

WR�MXVWLI\��DV�WKH�FODLPV�DUH�PRGHVW UHODWLYH�WR�WKH�VFRSH�RI�WKH�KDUP�

��� 3ODLQWLII
V FRXQVHO�LV�FRPSHWHQW�DQG�H[SHULHQFHG�LQ�FRPSOH[�FODVV�DFWLRQ�OLWLJDWLRQ�
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DQG�LQWHQGV�WR�DGHTXDWHO\�DQG�IDLUO\�SURWHFW�FODVV�PHPEHUV¶�LQWHUHVWV�

��� 3ODLQWLII VHHNV FODVV�ZLGH�LQMXQFWLYH�UHOLHI�EHFDXVH�WKH�SUDFWLFHV�FRQWLQXH�
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&/$66$&7,21 &203/$,17 &$6(�12�� ���&9�����

&$86(6�2)�$&7,21

),567�&/$,0
�21�%(+$/)�2)�7+(�&$/,)251,$�&/$66�

9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH����������HW�VHT��±
8QODZIXO�&RQGXFW�3URQJ�RI�WKH�8&/�

��� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV�

��� &DOLIRUQLD¶V�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������³8&/´��SURKLELWV�DQ\�³XQODZIXO��

XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�´

��� 'HIHQGDQW��LQ�LWV�DGYHUWLVLQJ�DQG�SDFNDJLQJ�RI�WKH�3URGXFWV��PDGH�IDOVH�DQG�PLVOHDGLQJ�

VWDWHPHQWV�DQG�IUDXGXOHQW�RPLVVLRQV�UHJDUGLQJ�WKH�TXDOLW\�DQG�FKDUDFWHULVWLFV�RI WKH�3URGXFWV���

6SHFLILFDOO\��'HIHQGDQW�ODEHOHG�WKH�3URGXFWV�³QRQ�WR[LF´�ZKHQ�WKH�3URGXFWV�FRQWDLQ�LQJUHGLHQWV�

WKDW�DUH�KDUPIXO�WR�KXPDQV��DQLPDOV�LQFOXGLQJ�FRPPRQ�KRXVHKROG�SHWV�DQG�RU�WKH�HQYLURQPHQW�

��� 'HIHQGDQW¶V�UHSUHVHQWDWLRQV�RQ�LWV�ODEHOLQJ�DQG�DGYHUWLVHPHQWV�OHG�DQG�FRQWLQXH�WR�OHDG�

UHDVRQDEOH�FRQVXPHUV��LQFOXGLQJ�3ODLQWLII��WR�EHOLHYH�WKDW�WKH�3URGXFWV�DUH�QRQ�WR[LF�

��� 'HIHQGDQW�GRHV�QRW�KDYH�DQ\�UHDVRQDEOH�EDVLV�IRU�WKH�FODLPV�DERXW�WKH�3URGXFWV�PDGH�LQ�

'HIHQGDQW¶V�DGYHUWLVLQJ�DQG�RQ�'HIHQGDQW¶V�SDFNDJLQJ�RU�ODEHO�EHFDXVH�WKH�3URGXFWV�FRQWDLQ�

LQJUHGLHQWV�WKDW�DUH�KDUPIXO�WR�KXPDQV��DQLPDOV�LQFOXGLQJ�FRPPRQ�KRXVHKROG�SHWV�DQG�RU�WKH�

HQYLURQPHQW�

��� 'HIHQGDQW�NQHZ�DQG�FRQWLQXHV�WR�NQRZ�WKDW�WKH�3URGXFWV�DUH�QRW�³QRQ�WR[LF�´��'HVSLWH�WKLV��

'HIHQGDQW�FRQWLQXHG�WR�LQWHQWLRQDOO\�DGYHUWLVH�DQG�PDUNHW�WKH�3URGXFWV�WR�GHFHLYH�UHDVRQDEOH�

FRQVXPHUV�LQWR�EHOLHYLQJ�WKDW�WKH�3URGXFWV�ZHUH�³QRQ�WR[LF�´

��� 'HIHQGDQW¶V�SDFNDJLQJ��ODEHOLQJ�DQG�DGYHUWLVLQJ�RI�WKH�3URGXFWV��DV�DOOHJHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV��DUH�IDOVH� GHFHSWLYH��PLVOHDGLQJ��DQG�XQUHDVRQDEOH��DQG�FRQVWLWXWH�XQODZIXO�

FRQGXFW�

��� (DFK�RI�WKH�FKDOOHQJHG�VWDWHPHQWV�PDGH�DQG�DFWLRQV�WDNHQ�E\�'HIHQGDQW YLRODWHV�WKH�

&/5$�DQG�WKH�)$/�DQG�WKHUHIRUH�YLRODWHV�WKH�³XQODZIXO´�SURQJ�RI�WKH�8&/�

��� 'HIHQGDQW OHYHUDJHG�LWV�GHFHSWLRQ�WR�LQGXFH�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�WR�SXUFKDVH�

SURGXFWV�WKDW�ZHUH�RI�OHVVHU�YDOXH�DQG�TXDOLW\�WKDQ�DGYHUWLVHG�

��� 'HIHQGDQW¶V�GHFHSWLYH�DGYHUWLVLQJ�FDXVHG�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�WR�VXIIHU�
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LQMXU\�LQ�IDFW�DQG�WR�ORVH�PRQH\�RU�SURSHUW\��DV�LW�GHQLHG�WKHP�WKH�EHQHILW�RI�WKH�EDUJDLQ�ZKHQ�WKH\�

GHFLGHG�WR�SXUFKDVH�WKH�3URGXFWV�RYHU�RWKHU�RSWLRQV�WKDW�DUH�OHVV�H[SHQVLYH�DQG�GR�QRW�DGYHUWLVH�DV�

³QRQ�WR[LF�´��+DG 3ODLQWLII�DQG WKH�PHPEHUV�RI�WKH�&ODVV�EHHQ�DZDUH�RI�'HIHQGDQW¶V�IDOVH�DQG�

PLVOHDGLQJ�DGYHUWLVLQJ�WDFWLFV��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�DW�DOO��RU�ZRXOG�KDYH�

SDLG�OHVV�WKDQ�ZKDW�WKH\�GLG�IRU�WKHP�

��� ,Q�DFFRUGDQFH�ZLWK�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������3ODLQWLII�VHHNV�

DQ�RUGHU�HQMRLQLQJ�'HIHQGDQW IURP�FRQWLQXLQJ�WR�FRQGXFW�EXVLQHVV�WKURXJK�XQODZIXO��XQIDLU�DQG�RU�

IUDXGXOHQW�DFWV�DQG�SUDFWLFHV�DQG�WR�FRPPHQFH�D�FRUUHFWLYH�DGYHUWLVLQJ�FDPSDLJQ�

��� 3ODLQWLII�DOVR�VHHNV�DQ�RUGHU�IRU�GLVJRUJHPHQW�DQG�UHVWLWXWLRQ�RI�DOO�PRQLHV�IURP�WKH�VDOH�RI�

WKH�3URGXFWV�WKDW�ZHUH�XQMXVWO\�DFTXLUHG�WKURXJK�DFWV�RI�XQODZIXO��XQIDLU�DQG�RU�IUDXGXOHQW�

FRPSHWLWLRQ�

6(&21'�&/$,0
�21�%(+$/)�2)�7+(�&$/,)251,$�&/$66�

9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH����������HW�VHT��±
8QIDLU�DQG�)UDXGXOHQW�&RQGXFW�3URQJ RI�WKH�8&/�

��� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV�

��� &DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ�������SURKLELWV�DQ\�³XQODZIXO��XQIDLU�RU�

IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�´�

��� 7KH�IDOVH�DQG�PLVOHDGLQJ�ODEHOLQJ�RI�WKH�3URGXFWV��DV�DOOHJHG�KHUHLQ��FRQVWLWXWHV�³XQIDLU´�

EXVLQHVV�DFWV�DQG�SUDFWLFHV�EHFDXVH�VXFK�FRQGXFW�LV�LPPRUDO��XQVFUXSXORXV�DQG�RIIHQGV�SXEOLF�

SROLF\���)XUWKHU��WKH�JUDYLW\�RI�'HIHQGDQW¶V�FRQGXFW�RXWZHLJKV�DQ\�FRQFHLYDEOH�EHQHILW�RI�VXFK�

FRQGXFW�

��� 7KH�DFWV��RPLVVLRQV��PLVUHSUHVHQWDWLRQV��SUDFWLFHV�DQG�QRQ�GLVFORVXUHV�RI�'HIHQGDQW��DV�

DOOHJHG�KHUHLQ�FRQVWLWXWH�³IUDXGXOHQW´�EXVLQHVV�DFWV�DQG�SUDFWLFHV��EHFDXVH�'HIHQGDQW¶V�FRQGXFW�LV�

IDOVH�DQG�PLVOHDGLQJ�WR�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�

��� 'HIHQGDQW¶V�ODEHOLQJ�DQG�PDUNHWLQJ�RI�WKH�3URGXFWV�LV�OLNHO\�WR�GHFHLYH�&ODVV�0HPEHUV�

DERXW�WKH�WR[LFLW\�RI�WKH�3URGXFWV�

��� 'HIHQGDQW HLWKHU�NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ�WKDW�WKH�FODLPV�DQG�VWDWHPHQWV�RQ�

WKH�ODEHOV�RI�WKH�3URGXFWV�ZHUH�OLNHO\�WR�GHFHLYH�FRQVXPHUV�
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��� ,Q�DFFRUGDQFH�ZLWK�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������3ODLQWLII�VHHNV�

DQ�RUGHU�HQMRLQLQJ�'HIHQGDQW IURP�FRQWLQXLQJ�WR�FRQGXFW�EXVLQHVV�WKURXJK�XQODZIXO��XQIDLU�DQG�RU�

IUDXGXOHQW�DFWV�DQG�SUDFWLFHV�DQG�WR�FRPPHQFH�D�FRUUHFWLYH�DGYHUWLVLQJ�FDPSDLJQ�

��� 3ODLQWLII�DOVR�VHHNV�DQ�RUGHU�IRU�GLVJRUJHPHQW�DQG�UHVWLWXWLRQ�RI�DOO�PRQLHV�IURP�WKH�VDOH�RI�

WKH�3URGXFWV�WKDW�ZHUH�XQMXVWO\�DFTXLUHG�WKURXJK�DFWV�RI�XQODZIXO��XQIDLU�DQG�RU�IUDXGXOHQW�

FRPSHWLWLRQ�

7+,5'�&/$,0
�21�%(+$/)�2)�7+(�&$/,)251,$�&/$66�

9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH����������HW�VHT��±
)DOVH�DQG�0LVOHDGLQJ�$GYHUWLVLQJ�

��� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV�

��� &DOLIRUQLD�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQV�������DQG�

�������SURKLELWV�³PDN>LQJ@�DQ\�IDOVH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�FODLP�´�'HIHQGDQW¶V�DFWV�DQG�

SUDFWLFHV�YLRODWH�WKH�8&/¶V�SURVFULSWLRQ�DJDLQVW�IUDXGXOHQW�DQG�XQIDLU�FRQGXFW�

��� 'HIHQGDQW¶V�PLVOHDGLQJ�PDUNHWLQJ��DGYHUWLVLQJ��SDFNDJLQJ��DQG�ODEHOLQJ�RI�WKH�3URGXFWV�LV�

OLNHO\�WR�GHFHLYH�UHDVRQDEOH�FRQVXPHUV�

��� $V�DOOHJHG�KHUHLQ��'HIHQGDQW��LQ�LWV�ODEHOLQJ�RI�WKH�3URGXFWV��PDNHV�IDOVH�DQG�PLVOHDGLQJ�

DGYHUWLVLQJ�FODLPV��DV�LW�GHFHLYHV�FRQVXPHUV�DV�WR�WR[LFLW\�RI�WKH�3URGXFWV�

��� 'HIHQGDQW NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�ODEHOLQJ�DQG�PDUNHWLQJ�ZDV�OLNHO\�WR�

GHFHLYH�FRQVXPHUV�

��� $V�D�UHVXOW��3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�LQMXQFWLYH�DQG�HTXLWDEOH�UHOLHI��UHVWLWXWLRQ�

DQG�DQ�RUGHU�IRU�WKH�GLVJRUJHPHQW�RI�WKH�IXQGV�E\�ZKLFK�'HIHQGDQW ZDV�XQMXVWO\�HQULFKHG�

Case 4:20-cv-03820   Document 1   Filed 06/10/20   Page 11 of 14
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)2857+�&/$,0
�21�%(+$/)�2)�7+(�&$/,)251,$�&/$66�

9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�������� HW�VHT��±
&RQVXPHUV�/HJDO�5HPHGLHV�$FW�

�,QMXQFWLYH�5HOLHI�2QO\�

��� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV�

��� 7KH�&/5$�DGRSWV�D�VWDWXWRU\�VFKHPH�SURKLELWLQJ�YDULRXV�GHFHSWLYH�SUDFWLFHV�LQ�FRQQHFWLRQ�

ZLWK�WKH�FRQGXFW�RI�D�EXVLQHVV�SURYLGLQJ�JRRGV��SURSHUW\��RU�VHUYLFHV�SULPDULO\�IRU�SHUVRQDO��

IDPLO\��RU�KRXVHKROG�SXUSRVHV�

��� 'HIHQGDQW¶V�SROLFLHV��DFWV�DQG�SUDFWLFHV�ZHUH�GHVLJQHG�WR��DQG�GLG��UHVXOW�LQ�WKH�SXUFKDVH�

DQG�XVH�RI�WKH 3URGXFWV�SULPDULO\�IRU�SHUVRQDO��IDPLO\��RU�KRXVHKROG�SXUSRVHV��DQG�YLRODWHG�DQG�

FRQWLQXH�WR�YLRODWH�WKH�IROORZLQJ�VHFWLRQV�RI�WKH�&/5$�

D� 6HFWLRQ������D������ZKLFK�SURKLELWV�UHSUHVHQWLQJ�WKDW�JRRGV�KDYH�D�SDUWLFXODU�FRPSRVLWLRQ�

RU�FRQWHQWV�WKDW�WKH\�GR�QRW KDYH�

E� 6HFWLRQ������D������ZKLFK�SURKLELWV�UHSUHVHQWLQJ�WKDW�JRRGV�KDYH�FKDUDFWHULVWLFV��XVHV��

EHQHILWV�RU�LQJUHGLHQWV�WKDW�WKH\�GR�QRW�KDYH�

F� 6HFWLRQ������D������ZKLFK�SURKLELWV�UHSUHVHQWLQJ�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��

TXDOLW\��RU�JUDGH�LI�WKH\�DUH�RI�DQRWKHU�

G� 6HFWLRQ������D������ZKLFK�SURKLELWV�DGYHUWLVLQJ�JRRGV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�

DGYHUWLVHG��DQG

H� 6HFWLRQ������D�������ZKLFK�SURKLELWV�UHSUHVHQWLQJ�WKDW�WKH�VXEMHFW�RI�D�WUDQVDFWLRQ�KDV�EHHQ�

VXSSOLHG�LQ�DFFRUGDQFH�ZLWK�D�SUHYLRXV�UHSUHVHQWDWLRQ�ZKHQ�LW�KDV�QRW�

��� $V�D�UHVXOW��LQ�DFFRUGDQFH�ZLWK�&DO��&LY��&RGH�VHFWLRQ������D������3ODLQWLII�DQG�PHPEHUV�

RI�WKH�&ODVV�KDYH�VXIIHUHG�LUUHSDUDEOH�KDUP�DQG�DUH�HQWLWOHG�WR�HTXLWDEOH�UHOLHI�LQ�WKH�IRUP�RI�DQ�

RUGHU�HQMRLQLQJ�'HIHQGDQW IURP�FRQWLQXLQJ�WR�HQJDJH�LQ�WKH�GHFHSWLYH�SUDFWLFHV�GHVFULEHG�DERYH��

UHTXLULQJ�'HIHQGDQW WR�SURYLGH�SXEOLF�QRWLFH�RI�WKH�WUXH�QDWXUH�WKH�3URGXFWV��DQG�HQMRLQLQJ�

'HIHQGDQW IURP�VXFK�GHFHSWLYH�EXVLQHVV�SUDFWLFHV�LQ�WKH�IXWXUH�

Case 4:20-cv-03820   Document 1   Filed 06/10/20   Page 12 of 14
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35$<(5�)25�5(/,()

:+(5()25(��3ODLQWLII SUD\V IRU�MXGJPHQW�

� 'HFODULQJ�WKLV�D�SURSHU�FODVV�DFWLRQ��FHUWLI\LQJ�SODLQWLII DV�UHSUHVHQWDWLYH DQG WKH XQGHUVLJQHG�

DV�FRXQVHO�IRU�WKH�FODVV�

� (QWHULQJ�SUHOLPLQDU\�DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�E\�GLUHFWLQJ�GHIHQGDQW�WR�FRUUHFW� WKH

FKDOOHQJHG SUDFWLFHV�WR�FRPSO\�ZLWK�WKH�ODZ�

� ,QMXQFWLYH� UHOLHI WR� UHPRYH�� FRUUHFW DQG�RU� UHIUDLQ� IURP� WKH FKDOOHQJHG� SUDFWLFHV� DQG�

UHSUHVHQWDWLRQV��DQG�UHVWLWXWLRQ�DQG�GLVJRUJHPHQW IRU�PHPEHUV�RI�WKH�FODVV SXUVXDQW�WR�WKH�

DSSOLFDEOH ODZV�

� $ZDUGLQJ�PRQHWDU\�GDPDJHV�DQG�LQWHUHVW SXUVXDQW�WR�WKH�FRPPRQ�ODZ DQG�RWKHU�VWDWXWRU\�

FODLPV�

� $ZDUGLQJ�FRVWV�DQG�H[SHQVHV��LQFOXGLQJ�UHDVRQDEOH�IHHV�IRU�SODLQWLII
V DWWRUQH\V�DQG�H[SHUWV��

DQG

� $Q\�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�SURSHU�

Case 4:20-cv-03820   Document 1   Filed 06/10/20   Page 13 of 14
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(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM .)

 (EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

(Firm Name, Address, and Telephone Number) (If Known)

(Place an �X� in One Box Only)  (Place an �X� in One Box for Plaintiff

(U.S. Government Not a Party) 

(Indicate Citizenship of Parties in Item III) 

 (For Diversity Cases Only)  and One Box for Defendant) 

or

and

(Place an �X� in One Box Only)

(Place an �X� in One Box Only)

(specify)

(Do not cite jurisdictional statutes unless diversity)

(See instructions):

Monica Waddell SC Johnson & Son, Inc. 

Sonoma County Racine County

Michael R. Reese   (212) 643-0500
REESE LLP 100 West 93rd Street, New York, New York 10025

28 U.S.C. 1332

toxic chemicals in household product

✔ 5000000

Haywood S. Gilliam Case 3:20-cv-03184-HSG

June 10, 2020  /s/ Michael R. Reese 
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