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3ODLQWLIIV�&KHULH�'HERQR��9LFWRULD�%DUEHU��DQG�-HVVLFD�$WKHUWRQ��³3ODLQWLIIV´��LQGLYLGXDOO\��DQG�

RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��E\�DQG�WKURXJK�WKHLU�XQGHUVLJQHG�FRXQVHO��EULQJ�WKLV�DFWLRQ�

DJDLQVW�'HIHQGDQW�&HUHEUDO��,QF���³'HIHQGDQW´�RU�³&HUHEUDO´�����

,1752'8&7,21�

��� &HUHEUDO�LV�D�VXEVFULSWLRQ�EDVHG�WHOHPHGLFLQH�FRPSDQ\�WKDW�SURYLGHV�LWV�FXVWRPHUV�ZLWK�

DFFHVV�WR�WKHUDS\��FRXQVHOLQJ��DQG�PHGLFDWLRQ�IRU�$'+'��DQ[LHW\��GHSUHVVLRQ��DQG�RWKHU�PHQWDO�KHDOWK�

FRQGLWLRQV���

��� &HUHEUDO�GHVFULEHV�LWVHOI�DV�D�³PHQWDO�KHDOWK�VXEVFULSWLRQ�>VHUYLFH@�WKDW�SURYLGHV�FOLHQWV�

ZLWK�RQJRLQJ��FRPSUHKHQVLYH�DFFHVV�WR�RQOLQH�FDUH�DQG�PHGLFDWLRQ�PDQDJHPHQW�IRU�D�PRQWKO\�UDWH�´���

��� &HUHEUDO�RIIHUV�FOLHQWV�VHYHUDO�VXEVFULSWLRQ�RSWLRQV�GHSHQGLQJ�RQ�WKH�FRQGLWLRQV�IRU�ZKLFK�

WUHDWPHQW�LV�VRXJKW��7KHVH�SODQV�FDQ�LQFOXGH�PHGLFDWLRQ��WKHUDS\��FRDFKLQJ��FRXQVHOLQJ��RU�D�FRPELQDWLRQ�

RI�WUHDWPHQWV���

��� $FFRUGLQJ� WR� LWV� ZHEVLWH�� D� VXEVFULSWLRQ� LQFOXGHV� ³UHJXODU� DVVHVVPHQWV�� YLGHR�SKRQH�

DSSRLQWPHQWV�ZLWK�\RXU�SUHVFULEHU��PHGLFDWLRQ�PDQDJHPHQW��DQG�PHGLFDWLRQ�GHOLYHU\´�DV�LQFOXGHG�LQ�

WKH�SULFH�RI�D�VXEVFULSWLRQ��&HUHEUDO�DGYHUWLVHV�LWV�SODQV�DV�³)6$�+6$�HOLJLEOH´�DQG�OHDGV�FRQVXPHUV�WR�

EHOLHYH� WKDW� WKH\� FDQ� ³FDQFHO� DQ\WLPH´� LI� WKH\� DUH� XQVDWLVILHG�ZLWK�� RU� VLPSO\� QR� ORQJHU�ZDQW�� WKHLU�

VXEVFULSWLRQ�� ,W� DOVR� SURPLVHV� VXEVFULEHUV� WKDW� WKH\�ZLOO� KDYH� DFFHVV� WR� YDULRXV� SRLQWV� RI� FRQWDFW� DW�

&HUHEUDO�IURP��DP��SP�37�0RQGD\�WKURXJK�)ULGD\�DQG�IURP��DP��SP�37�6DWXUGD\V�DQG�6XQGD\V��DQG�

VWDWHV�WKDW�³>D@OO�RXWUHDFK�ZLOO�UHFHLYH�D�UHVSRQVH�ZLWKLQ�RQH�EXVLQHVV�GD\�´�

��� &HUHEUDO� OXUHV� FXVWRPHUV� ZLWK� WKHVH� GHFHSWLYH� SURPLVHV� RQO\� WR� WUDS� WKHP� LQWR� DQ�

DXWRPDWLFDOO\�UHQHZLQJ�VXEVFULSWLRQ�WKDW�IDLOV�WR�SURYLGH�DFFHVV�WR�DGHTXDWH�SUHVFULEHUV�DQG�FRXQVHORUV��

PDNHV� VFKHGXOLQJ� PHQWDO� KHDOWK� DSSRLQWPHQWV� XQQHFHVVDULO\� WHGLRXV�� DQG� LV� YLUWXDOO\� LPSRVVLEOH� WR�

FDQFHO��&XVWRPHUV�DUH�WKXV�VWXFN�SD\LQJ�IRU�D�UHQHZLQJ�VXEVFULSWLRQ�WKH\�GR�QRW�ZDQW�ZKLFK�GRHV�QRW�

SURYLGH�WKH�EHQHILWV�WKDW�&HUHEUDO�SURPLVHV���

�������������������������������������������������
��See &HUHEUDO�)$4�_�&DUH�PRGHO��PHGLFDWLRQ��FRVW��DQ[LHW\��GHSUHVVLRQ��DQG�PRUH��DYDLODEOH��
KWWSV���FHUHEUDO�FRP�IDTV��ODVW�YLVLWHG�6HSWHPEHU�������������
�
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

��� $FFRUGLQJ� WR� UHFHQW� UHSRUWLQJ� E\�Forbes, OHDNHG� LQWHUQDO� GRFXPHQWV� GHWDLO�&HUHEUDO¶V�

³VWULFW�SURWRFRO�IRU�UHIXQGV�´��7KH�DUWLFOH�GHWDLOV�FRQVXPHU�H[SHULHQFHV�DWWHPSWLQJ�WR�REWDLQ�UHIXQGV�IURP�

&HUHEUDO�DQG�WKH�GLIILFXOWLHV�WKH\�IDFH�LQ�GRLQJ�VR��UHYHDOLQJ�WKDW�&HUHEUDO�KDV�FHUWDLQ�LQWHUQDO�SURWRFROV�

LQ�SODFH�DV�WR�ZKHQ�D�UHSUHVHQWDWLYH�FDQ�DQG�FDQQRW�LVVXH�D�UHIXQG��&XVWRPHUV�DUH�FKDUJHG�ZKHQ�WKH�RQO\�

DYDLODEOH�DSSRLQWPHQWV�DUH�ZHHNV�DZD\��DQG�VRPH�FXVWRPHUV�GR�QRW�HYHQ�KDYH�DYDLODEOH�FRXQVHORUV��

WKHUDSLVWV�RU�SUHVFULEHUV� LQ� WKHLU�JHRJUDSKLF� ORFDWLRQ��<HW�QRQH�RI� WKLV� LV�FOHDU� WR�FXVWRPHUV�XS�IURQW��

ZKHQ�FXVWRPHUV�VLJQ�XS��WKHLU�FUHGLW�FDUG�LV�ELOOHG�EHIRUH�WKH\�FDQ�VHH�WKH�VFKHGXOH�VKRZLQJ�SURYLGHU�

DYDLODELOLW\�� �:KDW�FXVWRPHUV�DUH�QRW� WROG� LV� WKDW�&HUHEUDO¶V� LQWHUQDO� UHIXQG�DQG�FDQFHOODWLRQ�SROLFLHV�

PDNH�REWDLQLQJ�D�UHIXQG�QHDUO\�LPSRVVLEOH�IRU�PDQ\�SHRSOH��

��� &HUHEUDO¶V� EXVLQHVV�PRGHO� LV� WDUJHWHG� WR� DSSHDO� WR� LQGLYLGXDOV� VXIIHULQJ� IURP� D� ZLGH�

YDULHW\�RI�PHQWDO�KHDOWK�FRQGLWLRQV��ZKR�QHHG� WUHDWPHQW�DQG�PHGLFDWLRQ��<HW�&HUHEUDO�H[SORLWV� WKRVH�

YXOQHUDELOLWLHV�E\�OXULQJ�FXVWRPHUV�LQ�ZLWK�SURPLVHV�IRU�SUHVFULSWLRQ�PHGLFDWLRQ�DQG�WUHDWPHQW�SODQV��DQG�

WKHQ�IDLOLQJ�WR�GHOLYHU�RQ�WKRVH�SURPLVHV�DQG�LPSHGLQJ�FXVWRPHUV¶�DELOLW\�WR�FDQFHO�WKH�SURJUDP��

��� :KLOH�&HUHEUDO¶V�PDUNHWLQJ�PDNHV�LW�VHHP�DV�WKRXJK�FRQVXPHUV�FDQ�³FDQFHO�DQ\WLPH�´�

&HUHEUDO¶V� FDQFHOODWLRQ� SURFHVV�� XS� XQWLO� YHU\� UHFHQWO\�� ZDV� XQZLHOG\� DQG� WLPH�GHOD\HG�� UHTXLULQJ�

FRQVXPHUV�WR�VHQG�DQ�HPDLO�WR�UHTXHVW�FDQFHOODWLRQ��7KDW�HPDLO�PXVW�WKHQ�EH�UHYLHZHG�E\�D�&HUHEUDO�

UHSUHVHQWDWLYH�ZKR� WKHQ� VHQGV� WKH� VXEVFULEHU� D� VHSDUDWH� FDQFHOODWLRQ� UHTXHVW� IRUP�� 7KH� FDQFHOODWLRQ�

UHTXHVW�IRUP�WKHQ�KDV�WR�EH�UHYLHZHG�DQG�DSSURYHG�E\�D�&HUHEUDO�UHSUHVHQWDWLYH�EHIRUH�WKH�FDQFHOODWLRQ�

EHFRPHV� HIIHFWLYH�� ZKLFK� IRU� PDQ\� FRQVXPHUV� UHVXOWV� LQ� D� PRQWK� �RU� PRUH�� RI� SD\LQJ� IHHV� IRU� DQ�

XQZDQWHG�VXEVFULSWLRQ��8QOLNH�RWKHU�DSSV��&HUHEUDO�DOVR�GRHV�QRW�DOORZ�FXVWRPHUV�WR�FDQFHO�E\�VLPSO\�

GHOHWLQJ� WKH�&HUHEUDO�DSS�IURP�WKHLU�SKRQHV��:KLOH�&HUHEUDO�KDV� UHFHQWO\� UHSUHVHQWHG� WKDW� LW�DGGHG�D�

³FDQFHOODWLRQ´�EXWWRQ�LQ�WKH�8VHU�$FFRXQW��LQ�SUDFWLFH�WKH�EXWWRQ�HLWKHU�GRHV�QRW�DSSHDU�DW�DOO�RU�GRHV�QRW�

DFWXDOO\�IXQFWLRQ�WR�FDQFHO�WKH�VXEVFULSWLRQ�ZLWKRXW�IXUWKHU�VWHSV�UHTXLUHG�IURP�WKH�XVHU��

��� &HUHEUDO¶V�FRQFHUWHG�SDWWHUQ�RI�PLVUHSUHVHQWDWLRQV��VPRNHVFUHHQV��DQG�RPLVVLRQV��PD\�

�������������������������������������������������
��.DWLH�-HQQLQJV��Getting a Refund From Mental Health Startup Cerebral Can Take Its Own Toll on 
Customers��)25%(6��)HE�������������DYDLODEOH��
KWWSV���ZZZ�IRUEHV�FRP�VLWHV�NDWLHMHQQLQJV������������JHWWLQJ�D�UHIXQG�IURP�PHQWDO�KHDOWK�VWDUWXS�
FHUHEUDO�FDQ�WDNH�LWV�RZQ�WROO�RQ�FXVWRPHUV�"VK ��DEFG�D�FF���ODVW�YLVLWHG�6HSWHPEHU�������
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EHQHILW�&HUHEUDO¶V�ERWWRP�OLQH��EXW�WKH\�DUH�XQIDLU��GHFHSWLYH��DQG�IUDXGXOHQW�DQG�KDYH�EHQHILWHG�&HUHEUDO�

DW�WKH�VXEVFULEHUV¶�H[SHQVH��$V�VHW�IRUWK�EHORZ��3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�IRU�YLRODWLRQV�RI�WKH�&DOLIRUQLD�

$XWRPDWLF�5HQHZDO�/DZ��)DOVH�$GYHUWLVLQJ�/DZ��8QIDLU�&RPSHWLWLRQ�/DZ��&RQVXPHU�/HJDO�5HPHGLHV�

$FW��DQG�YDULRXV�FRPPRQ�ODZ�FODLPV���

-85,6',&7,21�$1'�9(18(�

���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&���������

RI�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI������EHFDXVH���L��WKHUH�DUH�����RU�PRUH�FODVV�PHPEHUV���LL��WKHUH�LV�

DQ�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGLQJ�������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��DQG��LLL��WKHUH�

LV�PLQLPDO�GLYHUVLW\�EHFDXVH�DW�OHDVW�RQH�SODLQWLII�DQG�WKH�GHIHQGDQW�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV��7KLV�

&RXUW�DOVR�KDV�VXSSOHPHQWDO�MXULVGLFWLRQ�RYHU�WKH�VWDWH�ODZ�FODLPV�SXUVXDQW�WR����8�6�&����������

���� 9HQXH�SURSHUO\�OLHV�LQ�WKLV�MXGLFLDO�GLVWULFW�SXUVXDQW�WR����8�6�&���������EHFDXVH�&HUHEUDO�

LV�KHDGTXDUWHUHG�ZLWKLQ�WKLV�MXGLFLDO�GLVWULFW��WUDQVDFWV�EXVLQHVV�LQ�WKLV�GLVWULFW��DQG�LV�VXEMHFW�WR�SHUVRQDO�

MXULVGLFWLRQ� LQ� WKLV� GLVWULFW�� $GGLWLRQDOO\�� &HUHEUDO� KDV� DGYHUWLVHG� LQ� WKLV� GLVWULFW� DQG� KDV� UHFHLYHG�

VXEVWDQWLDO�UHYHQXH�DQG�SURILWV�IURP�LWV�VDOHV�RI�LWV�VXEVFULSWLRQ�VHUYLFHV�LQ�WKLV�GLVWULFW�� �7KHUHIRUH��D�

VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�DQG�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLPV�KHUHLQ�RFFXUUHG��LQ�SDUW��ZLWKLQ�

WKLV�GLVWULFW��

���� 7KLV� &RXUW� KDV� SHUVRQDO� MXULVGLFWLRQ� RYHU� &HUHEUDO� EHFDXVH� &HUHEUDO� PDLQWDLQV� LWV�

KHDGTXDUWHUV�ZLWKLQ�WKLV�MXGLFLDO�GLVWULFW��KDV�FRQGXFWHG�VXEVWDQWLDO�EXVLQHVV�LQ�WKLV�MXGLFLDO�GLVWULFW��DQG�

LQWHQWLRQDOO\� DQG� SXUSRVHIXOO\� SODFHG� LWV� SURGXFWV� LQWR� WKH� VWUHDP� RI� FRPPHUFH� ZLWKLQ� WKH� VWDWH� RI�

&DOLIRUQLD�DQG�WKURXJKRXW�WKH�8QLWHG�6WDWHV��0RUHRYHU��WKH�7HUPV�DQG�&RQGLWLRQV�SUHSDUHG�E\�&HUHEUDO�

DQG� HQWHUHG� LQWR� E\� 3ODLQWLIIV� DQG� &ODVV� PHPEHUV� VSHFLILHV� WKDW� ³DQ\� FODLP� RU� GLVSXWH� DULVLQJ� LQ�

FRQQHFWLRQ� ZLWK� WKH� 3ODWIRUP� RU� 6HUYLFHV� VKDOO� EH� GHFLGHG� H[FOXVLYHO\� E\� D� FRXUW� RI� FRPSHWHQW�

MXULVGLFWLRQ�ORFDWHG�LQ�6DQ�)UDQFLVFR�&RXQW\��&DOLIRUQLD��DQG�\RX�FRQVHQW�WR�WKH�SHUVRQDO�MXULVGLFWLRQ�RI�

DQ\�YHQXH�LQ�VXFK�FRXUWV�DQG�ZDLYH�DQ\�DQG�DOO�MXULVGLFWLRQDO�DQG�YHQXH�GHIHQVHV�RU�REMHFWLRQV�RWKHUZLVH�

DYDLODEOH�´��

�������������������������������������������������
��KWWSV���FHUHEUDO�FRP�WHUPV�DQG�FRQGLWLRQV��ODVW�YLVLWHG�6HSWHPEHU�������������
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

7+(�3$57,(6�
3ODLQWLIIV��
�

���� 3ODLQWLII�9LFWRULD�%DUEHU�LV��DQG�DW�DOO�UHOHYDQW�WLPHV�KDV�EHHQ��D�UHVLGHQW�DQG�FLWL]HQ�RI�

WKH�6WDWH�RI�:DVKLQJWRQ��

���� 3ODLQWLII�&KHULH�'HERQR�LV��DQG�DW�DOO�UHOHYDQW�WLPHV�KDV�EHHQ��D�UHVLGHQW�DQG�FLWL]HQ�RI�

WKH�6WDWH�RI�&DOLIRUQLD��

���� 3ODLQWLII�-HVVLFD�$WKHUWRQ�LV��DQG�DW�DOO�UHOHYDQW�WLPHV�KDV�EHHQ��D�UHVLGHQW�DQG�FLWL]HQ�RI�

WKH�6WDWH�RI�1RUWK�&DUROLQD��

'HIHQGDQW�

���� 'HIHQGDQW� &HUHEUDO� ,QF�� RZQV� DQG� PDQDJHV� &HUHEUDO�� D� PHQWDO� KHDOWK� WHOHPHGLFLQH�

FRPSDQ\� WKDW� RIIHUV� RQOLQH� FDUH� DQG� PHGLFDWLRQ� PDQDJHPHQW� IRU� DQ[LHW\�� GHSUHVVLRQ� $'+'�� DQG�

PRUH���,W�LV�KHDGTXDUWHUHG�DW������QG�6WUHHW��6DQ�)UDQFLVFR��&$���������

)$&78$/�$//(*$7,216�
�
$�� &HUHEUDO¶V�'HFHSWLYH�0DUNHWLQJ�3UDFWLFHV�DQG�0LVUHSUHVHQWDWLRQV�DUH�'HVLJQHG�WR�

/XUH�6XEVFULEHUV�LQ�ZLWK�)DOVH�3URPLVHV�

���� $FFRUGLQJ� WR� WKH�1DWLRQDO� ,QVWLWXWH� RI�0HQWDO�+HDOWK7UXVW� 6RXUFH�� QHDUO\� �� LQ� ��8�6��

DGXOWV� OLYH�ZLWK�PHQWDO� LOOQHVV���$FFHVVLELOLW\� WR�PHQWDO�KHDOWK�VHUYLFHV� LV� VKLIWLQJ��ZLWK�VRFLDO�PHGLD�

DGYHUWLVLQJ�DQG�DFFHVV�WR�RQOLQH�WKHUDS\�DQG�WHOHPHGLFLQH��

���� ,Q� WKH� VSULQJ� RI� ������ &29,'���� EURXJKW� DERXW� ULVLQJ� OHYHOV� RI� VWUHVV��DQ[LHW\� DQG�

GHSUHVVLRQ�� %XW� VWD\�DW�KRPH� RUGHUV� DQG� D� QDWLRQDO� HPHUJHQF\� SURPSWHG� PDQ\� SV\FKLDWULF� DQG�

SV\FKRWKHUDS\�RIILFHV�WR�VKXW�GRZQ�DQG�FDQFHO�LQ�SHUVRQ�DSSRLQWPHQWV��2QOLQH�PHQWDO�KHDOWK�SURYLGHUV�

WKXV�VXUJHG�LQ�SRSXODULW\�GXULQJ�WKH�&29,'����SDQGHPLF�DV�GHPDQG�IRU�VHUYLFHV�JUHZ�DQG�DFFHVVLELOLW\�

WR�LQ�SHUVRQ�SURYLGHUV�ZDV�VSDUVH��

���� 7KH�GLJLWDO�PHQWDO�KHDOWK�VSDFH�ZDV�JURZLQJ�UDSLGO\�HYHQ�EHIRUH�WKH�SDQGHPLF��EXW�VWUHVV�

DQG�DQ[LHW\�EURXJKW�RQ�E\�WKH�SDQGHPLF�KDYH�DFFHOHUDWHG�GHPDQG�IRU�YLUWXDO�EHKDYLRUDO�KHDOWK�VHUYLFHV��

�������������������������������������������������
��KWWSV���ZZZ�KHDOWKOLQH�FRP�KHDOWK�PHQWDO�KHDOWK�FHUHEUDO�UHYLHZ��ODVW�YLVLWHG�6HSWHPEHU������������
�

Case 3:22-cv-03378-AGT   Document 23   Filed 09/29/22   Page 5 of 63



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

7HOHKHDOWK�UHSUHVHQWHG�OHVV�WKDQ����RI�RXWSDWLHQW�FDUH�EHIRUH�WKH�SDQGHPLF�IRU�ERWK�PHQWDO�KHDOWK�DQG�

VXEVWDQFH� XVH� DQG� RWKHU� FRQFHUQV��+RZHYHU�� DW� WKH� SDQGHPLF¶V� SHDN�� WHOHKHDOWK� UHSUHVHQWHG� ���� RI�

PHQWDO�KHDOWK�DQG�VXEVWDQFH�XVH�RXWSDWLHQW�YLVLWV�GXULQJ�WKH�0DUFK�$XJXVW������SHULRG��7HOHKHDOWK�XVH�

KDV�UHPDLQHG�VWURQJ�IRU�PHQWDO�KHDOWK�DQG�VXEVWDQFH�XVH�WUHDWPHQW��VWLOO�UHSUHVHQWLQJ�����RI�RXWSDWLHQW�

YLVLWV���

���� &HUHEUDO�FDSLWDOL]HG�RII�RI�WKLV�WUDMHFWRU\��7KH�SULYDWHO\�KHOG�IRU�SURILW�VWDUWXS�ODXQFKHG�

LQ�-DQXDU\������DQG�KDV�JURZQ�UDSLGO\�DW�RYHU�����PRQWK�RYHU�PRQWK��SURSHOOHG�E\�LQFUHDVHG�GHPDQG�

IRU�EHKDYLRUDO�KHDOWKFDUH�VHUYLFHV�GXULQJ�WKH�SDQGHPLF��

���� &HUHEUDO¶V� VWUDWHJ\� WR� OXUH� DQG� UHWDLQ� SDWLHQWV� KDV� EHHQ� VXFFHVVIXO�� ,W� FODLPV� WR� KDYH�

SURYLGHG�VHUYLFHV�WR�PRUH�WKDQ���������FRQVXPHUV�VLQFH�ODXQFKLQJ�LQ��������DQG�ZDV�YDOXHG�DW������

ELOOLRQ�IROORZLQJ�D������PLOOLRQ�IXQGLQJ�URXQG�OHG�E\�6RIW%DQN�9LVLRQ�)XQG���LQ�'HFHPEHU���������

���� &HUHEUDO�HPSOR\V�GHFHSWLRQ�LQ�WKH�VWUXFWXUH�RI�LWV�DXWRUHQHZDO�VFKHPH�LQ�YDULRXV�ZD\V��

DOO�GHVLJQHG� WR�DWWUDFW�DQG� UHWDLQ�FXVWRPHUV�ZLWK� WKH�EDLW�RI� VHUYLFHV� WKDW� LW�QHYHU� LQWHQGV� WR�SURYLGH��

:KLOH� &HUHEUDO¶V� GHFHSWLYH�ZHE� KDV� VHYHUDO� GLIIHUHQW� FRPSRQHQWV� WKDW� FDQ� LQGHSHQGHQWO\� HQVQDUH� D�

FRQVXPHU��WDNHQ�WRJHWKHU�WKH�FRPSRQHQWV�DOO� OHDG�WR�D�FRPPRQ�DQG�SUHGLFWDEOH�RXWFRPH��XQLQWHQGHG�

VXEVFULSWLRQV�RI�&HUHEUDO¶V�VHUYLFH���

���� )LUVW��LQ�H[FKDQJH�IRU�FXVWRPHU¶V�FUHGLW�GHELW�FDUG�LQIRUPDWLRQ��&HUHEUDO�SURPLVHV�DFFHVV�

WR�SUHVFULEHU�YLVLWV�� WKHUDS\��FRXQVHOLQJ�DQG�SUHVFULSWLRQV� WR�KHOS�ZLWK�DQ[LHW\��GHSUHVVLRQ�� LQVRPQLD��

$'+'�DQG�PRUH�PHQWDO�KHDOWK�VHUYLFHV���

���� &HUHEUDO�KDV�VHYHUDO�WUHDWPHQW�SODQV�WKDW�FXVWRPHUV�FDQ�FKRRVH�IURP��0HGLFDWLRQ���&DUH�

&RXQVHOLQJ�3ODQ��0HGLFDWLRQ���7KHUDS\�3ODQ��7KHUDS\�3ODQ��0HGLFDWLRQ���&RDFKLQJ�3ODQ��&RDFKLQJ�

3ODQ��1XWULWLRQ�DQG�:HLJK�/RVV�0HGLFDWLRQ�3ODQV��RU� DQ�2SLRLG�8VH�7UHDWPHQW�3ODQ��7KH�FRPSDQ\�

�������������������������������������������������
��-XVWLQ�/R��Telehealth Has Played an Outsized Role Meeting Mental Health Needs During the 
COVID-19 Pandemic��.))��0DU�������������DYDLODEOH� KWWSV���ZZZ�NII�RUJ�FRURQDYLUXV�FRYLG�
���LVVXH�EULHI�WHOHKHDOWK�KDV�SOD\HG�DQ�RXWVL]HG�UROH�PHHWLQJ�PHQWDO�KHDOWK�QHHGV�GXULQJ�WKH�FRYLG�
���
SDQGHPLF���a�WH[W 7KHUH���KDV���EHHQ���D���UDSLG�WKDQ����������RI���RXWSDWLHQW���YLVL
WV��ODVW�YLVLWHG�6HSWHPEHU�������������
��KWWSV���FRPPHUFLDO�FHUHEUDO�FRP�SKDUPD���ODVW�YLVLWHG�6HSWHPEHU�������������
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

RIIHUV�D�����LQWURGXFWRU\�IHH��ZKLFK�WKHQ�DXWRUHQHZV�DW�D�KLJKHU�PRQWKO\�UDWH�RI�EHWZHHQ�����WR������

GHSHQGLQJ�XSRQ�WKH�SODQ���

���� 'HSHQGLQJ�RQ�WKH�W\SH�RI�SODQ�VHOHFWHG��&HUHEUDO�SURPLVHV�DFFHVV�WR�D�YDULHW\�RI�VHUYLFHV�

DQG�WUHDWPHQWV��)RU�H[DPSOH��&HUHEUDO�SURPLVHV�FXVWRPHUV�ZLOO�KDYH�DFFHVV�WR�D�³&DUH�&RXQVHORU´�WR�

VXSSRUW�WKHP�DORQJ�WKHLU�MRXUQH\��7KH�&DUH�&RXQVHORUV�KROG�D�PDVWHU¶V�RU�EDFKHORU¶V�GHJUHH�LQ�D�UHOHYDQW�

ILHOG�DQG�XQGHUJR�³H[WHQVLYH��RQJRLQJ�SURIHVVLRQDO�GHYHORSPHQW�WUDLQLQJ�´�$FFRUGLQJ�WR�&HUHEUDO��WKLV�

&DUH�&RXQVHORU�SURYLGHV�³EHKDYLRUDO�KHDOWK� WRROV��VWUDWHJLHV��DQG�HGXFDWLRQ�GXULQJ�PRQWKO\�YLGHR�RU�

SKRQH�VHVVLRQV´�DQG�LV�DYDLODEOH�WR�FKDW�³DW�DQ\�WLPH�WKURXJKRXW�WKH�PRQWK�´�7KH�&DUH�&RXQVHORUV�DUH�

³ZHOO�WUDLQHG�LQ�WKHUDSHXWLF�WHFKQLTXHV��VXFK�DV�EHKDYLRUDO�DFWLYDWLRQ��PRWLYDWLRQDO�LQWHUYLHZLQJ��DQG�

PRUH´�EXW�QRW�DOO�DUH� OLFHQVHG� WKHUDSLVWV��7KHVH�&DUH�&RXQVHORUV�DUH� LQWHQGHG� WR�VXSSRUW�PHGLFDWLRQ�

WUHDWPHQW�MRXUQH\��³IRFXV�RQ�WKH�QRZ�´�DQG�SURYLGH�FRSLQJ�VWUDWHJLHV�WR�KHOS�FXVWRPHUV�PDQDJH�PHQWDO�

KHDOWK�V\PSWRPV��&HUHEUDO�UHSUHVHQWV�WKDW�SDWLHQWV�ZLOO�PHHW�ZLWK�WKHLU�&DUH�&RXQVHORUV�RQFH�D�PRQWK���

���� &HUHEUDO� HPSOR\V� QXUVH� SUDFWLWLRQHUV� RU� GRFWRUV� WKDW� FDQ� SUHVFULEH� PHGLFDWLRQ�

�³SUHVFULEHUV´���&HUHEUDO�UHSUHVHQWV�WKDW�FXVWRPHUV�ZLOO�KDYH�PHGLFDWLRQ�PDLOHG�PRQWKO\��DQG�ZLOO�EH�

SURYLGHG�PRQWKO\�PHHWLQJV�ZLWK�WKH�DVVLJQHG�&DUH�&RXQVHORU�WR�GLVFXVV�SURJUHVV�DQG�OHDUQ�QHZ�VNLOOV��

&HUHEUDO�DOVR�SURPRWHV�DFFHVV�WR�D�SUHVFULEHU�WR�HQVXUH�WKDW�FXVWRPHU¶V�SUHVFULSWLRQV�DQG�UHILOOV�VWD\�³RQ�

WUDFN�´��

���� :LWK�UHJDUG�WR�WKHUDS\�WUHDWPHQW��&HUHEUDO�DVVXUHV�³ZHHNO\�YLGHR�SKRQH�VHVVLRQV�ZLWK�D�

OLFHQVHG�WKHUDSLVW�´�DQG�³UHJXODU�SURJUHVV�WUDFNLQJ�E\�SUHVFULEHU�	�WKHUDSLVW�´�$FFRUGLQJ�WR�&HUHEUDO��LWV�

7KHUDSLVWV�KROG�GRFWRUDO�RU�PDVWHU¶V�GHJUHHV�LQ�UHOHYDQW�ILHOGV��PDLQWDLQ�RU�DUH�LQ�WKH�SURFHVV�RI�REWDLQLQJ�

OLFHQVHV� WR�SUDFWLFH�LQ�RQH�RU�PRUH�VWDWHV��DQG�XQGHUJR�H[WHQVLYH��RQJRLQJ�SURIHVVLRQDO�GHYHORSPHQW�

WUDLQLQJ�� 7KH� 7KHUDSLVWV� DUH� LQWHQGHG� WR� GLDJQRVH� SV\FKRORJLFDO� FRQGLWLRQV�� IRFXV� RQ� WKH� SDVW� DQG�

SUHVHQW��DQG�WUHDW�D�YDULHW\�RI�PHQWDO�LOOQHVVHV��&HUHEUDO�DOVR�UHSUHVHQWV�WKDW�VXEVFULEHUV�FDQ�PHHW�ZLWK�

WKHLU�7KHUDSLVW�XS�WR�IRXU�WLPHV�D�PRQWK�DQG�FDQ�³FKDW�VHFXUHO\�ZLWK�\RXU�WKHUDSLVW�DQ\WLPH�´���

���� ,Q�LWV�)$4�VHFWLRQ�RI�WKH�ZHEVLWH��&HUHEUDO�UHSUHVHQWV�WKDW�FXVWRPHUV�ZLOO�EH�DEOH�WR�VHH�

�������������������������������������������������
��See generally KWWSV���FHUHEUDO�FRP�SODQV�WKHUDS\��KWWSV���FHUHEUDO�FRP�SODQV�PHGLFDWLRQ�WKHUDS\��
KWWSV���FHUHEUDO�FRP���ODVW�YLVLWHG�6HSWHPEHU�������������
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

D�SUHVFULEHU�LQ�³W\SLFDOO\�OHVV�WKDQ���GD\V´�DIWHU�VLJQLQJ�XS��,W�HYHQ�SURYLGHV�DQ�RSWLRQ�WR�VHH�D�SUHVFULEHU�

VRRQHU� WKDQ� WKH� VFKHGXOH� DSSRLQWPHQW�� WHOOLQJ� FXVWRPHUV� WKDW� WKH\� FDQ�PHVVDJH� WKHLU� FRRUGLQDWRU� WR�

GHWHUPLQH�LI�HDUOLHU�DSSRLQWPHQWV�DUH�DYDLODEOH���

���� &HUHEUDO�WRXWV�LWV�WHOHPHGLFLQH�PRGHO�DV�DOORZLQJ�FXVWRPHUV�WR�³VFKHGXOH�YLVLWV�ZLWK�\RXU�

SUHVFULELQJ�SURYLGHU��WKHUDSLVW��RU�FDUH�&RXQVHORU�ZKHQ�LW¶V�PRVW�FRQYHQLHQW�IRU�\RX�´��

���� &XVWRPHUV� DUH� WKXV� LQGXFHG� WR� VLJQ�XS� IRU�&HUHEUDO¶V� VHUYLFHV� EDVHG�XSRQ�&HUHEUDO¶V�

UHSUHVHQWDWLRQV� WKDW� WKH\� ZLOO� KDYH� UHJXODU� DFFHVV� WR� DYDLODEOH� WUDLQHG� FRXQVHORUV�� WKHUDSLVWV�� RU�

SUHVFULEHUV��,W�LV�RQO\�DIWHU�FXVWRPHUV�DUH�ORFNHG�LQWR�D�UHFXUULQJ�ELOOLQJ�F\FOH�WKDW�WKH\�UHDOL]H�WKH�ODFN�

RI�VHUYLFHV�DYDLODEOH�WR�WKHP�DQG�WKH�QHDU�LPSRVVLELOLW\�RI�FDQFHOOLQJ�&HUHEUDO¶V�VXEVFULSWLRQ��
�
%�� &HUHEUDO�3ULRULWL]HV�3URILWV�DQG�&RUSRUDWH�*URZWK�2YHU�3DWLHQWV�

���� 7KH�DELOLW\�RI�FXVWRPHUV�WR�VFKHGXOH�DQ�DSSRLQWPHQW�LV�FRQWLQJHQW�XSRQ�WKH�DYDLODELOLW\�

RI�WKH�FRXQVHORUV��WKHUDSLVWV�RU�SUHVFULEHUV�LQ�D�FHUWDLQ�JHRJUDSKLF�ORFDWLRQ��ZKLFK�LV�D�IDFW�WKDW�LV�QRW�

GLVFORVHG�WR�FXVWRPHUV�XQWLO�WKH\�DUH�DOUHDG\�ORFNHG�LQWR�DQ�DXWR�UHQHZLQJ�VXEVFULSWLRQ��&XVWRPHUV�DUH�

FKDUJHG�UHJDUGOHVV�RI�ZKHWKHU�VHUYLFHV�DUH�XWLOL]HG�RU�QRW��

���� $FFRUGLQJO\��GHSHQGLQJ�RQ�ZKHUH�WKH\�OLYH��VRPH�FXVWRPHUV�PLJKW�EH�DEOH�WR�VFKHGXOH�D�

QH[W�GD\�DSSRLQWPHQW��ZKLOH�RWKHUV�PD\�KDYH�WR�ZDLW�ZHHNV��DQG�DUH�ELOOHG�MXVW�WKH�VDPH��7KLV�KDV�OHG�

PDQ\�FXVWRPHUV�WR�OHDYH�QHJDWLYH�UHYLHZV�RQ�7UXVWSLORW�DQG�WKH�%HWWHU�%XVLQHVV�%XUHDX�ZKR�TXHVWLRQ�

ZK\�WKH\�DUH�EHLQJ�FKDUJHG�ZKHQ�WKH�RQO\�DSSRLQWPHQWV�DUH�ZHHNV�DZD\��1RQH�RI�WKLV�LV�PDGH�FOHDU�WR�

FXVWRPHUV�XS�IURQW��ZKHQ�D�FXVWRPHU�VLJQV�XS�IRU�&HUHEUDO¶V�VHUYLFHV��WKHLU�FUHGLW�FDUG�LV�ELOOHG�EHIRUH�

WKH\�FDQ�HYHQ�VHH�WKH�VFKHGXOH�VKRZLQJ�SURYLGHU�DYDLODELOLW\�IRU�WKHLU�JHRJUDSKLF�ORFDWLRQ�DQG�PHQWDO�

KHDOWK�LVVXH����

���� 0RUHRYHU�� DQG�XQEHNQRZQVW� WR� FXVWRPHUV��&HUHEUDO� UHSRUWHGO\�KDV� DQ� LQWHUQDO� UHIXQG�

SROLF\�WKDW�VHSDUDWHV�RXW�FXVWRPHUV�ZKR�³KDG�WKH�DELOLW\�WR�VFKHGXOH�ZLWK�D�FOLQLFLDQ�ZLWKLQ�D�UHDVRQDEOH�

�������������������������������������������������
��KWWSV���FHUHEUDO�FRP�IDTV��ODVW�YLVLWHG�6HSWHPEHU�������������
��See .DWLH�-HQQLQJV, Getting a Refund From Mental Health Startup Cerebral Can Take Its Own Toll 
On Customers��)25%(6��)HE�������������DYDLODEOH��
KWWSV���ZZZ�IRUEHV�FRP�VLWHV�NDWLHMHQQLQJV������������JHWWLQJ�D�UHIXQG�IURP�PHQWDO�KHDOWK�VWDUWXS�
FHUHEUDO�FDQ�WDNH�LWV�RZQ�WROO�RQ�FXVWRPHUV�"VK ��D���E��FF���ODVW�YLVLWHG�6HSWHPEHU�������������
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

WLPH�IUDPH´�DQG�WKRVH�ZHUH�XQDEOH�WR�VFKHGXOH�³DV�D�UHVXOW�RI�FOLQLFLDQ�FDSDFLW\�LVVXHV�´�+RZHYHU��WKH�

³UHDVRQDEOH�WLPH�IUDPH´�LV�XQGHILQHG�LQ�HLWKHU�&HUHEUDO¶V�WHUPV�DQG�FRQGLWLRQV�RU�LWV�ELOOLQJ�SROLF\��

���� 'HVSLWH�LWV�UHSUHVHQWDWLRQV�RQ�LWV�ZHEVLWH�WKDW�VXEVFULEHUV�FDQ�³FDQFHO�DQ\WLPH�´�PDQ\�

FXVWRPHUV�KDYH�IRXQG�FDQFHOOLQJ�WKHLU�PRQWK�WR�PRQWK�VXEVFULSWLRQ�WR�EH�XQQHFHVVDULO\�FXPEHUVRPH�

DQG�GLIILFXOW�WR�VXFFHVVIXOO\�FDQFHO��HYHQ�DIWHU�&HUHEUDO�SXUSRUWHGO\�DGGHG�D�³FDQFHOODWLRQ´�EXWWRQ�WR�LWV�

DSS�RQ�RU�DURXQG�-XQH�����������

���� &XVWRPHUV� ZKR� GHPDQG� UHIXQGV� RU� FDQFHOODWLRQV�� VXFK� DV� 3ODLQWLII� 'HERQR�� DUH�

VRPHWLPHV�RIIHUHG�D�����GLVFRXQW�WR�UHPDLQ�FXVWRPHUV�RI�&HUHEUDO��2WKHU�FRQVXPHUV�KDYH�WR�UHVRUW�WR�

WKUHDWHQLQJ�OHJDO�DFWLRQ�RU�SXEOLFO\�VKDPLQJ�WKH�FRPSDQ\�EHIRUH�&HUHEUDO�ZLOO�LVVXH�WKHP�D�SDUWLDO�RU�

IXOO�UHIXQG�IRU�VHUYLFHV�XQUHQGHUHG���

���� )RUPHU�&HUHEUDO�9LFH�3UHVLGHQW��0DWWKHZ�7UXHEH��FODLPV�LQ�D�UHFHQW�ODERU�ODZVXLW�WKDW�

&HUHEUDO� ZDV� LQWHQW� RQ� UHFUXLWLQJ� QHZ� SDWLHQWV� DQG� UHWDLQLQJ� FXUUHQW� RQHV�� DQG� KH� DOOHJHV� WKDW� WKH�

FRPSDQ\� ³HJUHJLRXVO\� SXW� SURILWV� DQG� JURZWK� EHIRUH� SDWLHQW� VDIHW\�´� LQFOXGLQJ� RYHUSUHVFULELQJ�

PHGLFDWLRQV�IRU�DWWHQWLRQ�GHILFLW�K\SHUDFWLYLW\�GLVRUGHU��³$'+'´����

���� &HUHEUDO� UHSRUWHGO\� VSHQGV� PLOOLRQV� RI� GROODUV� D� PRQWK� IRU� RQOLQH� DGV� RQ� 7LN7RN��

,QVWDJUDP�DQG�*RRJOH��DOO�LQ�DQ�HIIRUW�WR�VLJQ�XS�QHZ�FXVWRPHUV�DQG�JURZ�LWV�VXEVFULEHU�EDVH��

���� &HUHEUDO�KDV� UHFHQWO\�FRPH�XQGHU� VFUXWLQ\� IRU� LWV�SUHVFULELQJ�SUDFWLFHV��7KH�FRPSDQ\�

UHFHQWO\�DQQRXQFHG�WKDW�LWV�&(2�DQG�FR�IRXQGHU��.\OH�5REHUWVRQ��VWHSSHG�GRZQ�IURP�KLV�UROH�LQ�WKH�

FRPSDQ\��7KH� OHDGHUVKLS�FKDQJH�FRPHV�DV�&HUHEUDO� LV� IDFLQJ�DQ� LQYHVWLJDWLRQ�E\� WKH�'HSDUWPHQW�RI�

-XVWLFH�IRU�LWV�SUHVFULELQJ�SUDFWLFHV�DV�³SRVVLEOH�YLRODWLRQV´�RI�WKH�&RQWUROOHG�6XEVWDQFHV�$FW��&HUHEUDO�

0HGLFDO�*URXS�UHFHLYHG�D�JUDQG�MXU\�VXESRHQD�IURP�WKH�8�6��$WWRUQH\¶V�2IILFH�IRU�WKH�(DVWHUQ�'LVWULFW�

RI�1HZ�<RUN�LQ�0D\�����

���� ,Q� -XQH� DQG� 6HSWHPEHU� RI� WKLV� \HDU��&%6�1HZV� UHSRUWHG� RQ� WKH� LQFUHDVLQJ� SUREOHPV�

FRQVXPHUV� ZHUH� KDYLQJ�ZLWK� &HUHEUDO¶V� TXDOLW\� RI� FDUH�� LQFOXGLQJ� WKH� ZD\� &HUHEUDO� GLDJQRVHV� DQG�

�������������������������������������������������
���+HDWKHU�/DQGL��Cerebral under federal investigation for possible violations of controlled substances 
law��+HDOWK�7HFK��0D\�����������DYDLODEOH��KWWSV���ZZZ�ILHUFHKHDOWKFDUH�FRP�KHDOWK�WHFK�FHUHEUDO�
XQGHU�IHGHUDO�LQYHVWLJDWLRQ�SRVVLEOH�YLRODWLRQ�FRQWUROOHG�VXEVWDQFHV�ODZ��ODVW�YLVLWHG�6HSWHPEHU�����
��������
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

SUHVFULEHV� PHGLFDWLRQV�� 3DUW� RI� WKH� VWRU\� IRFXVHG� RQ� &HUHEUDO¶V� SURWRFRO� RI� SURYLGHUV� SUHVFULELQJ�

PHGLFDWLRQV�DIWHU�RQO\�D�VKRUW�ILIWHHQ�PLQXWH�YLUWXDO�DSSRLQWPHQW��0RUHRYHU��&%6�1HZV¶V�LQYHVWLJDWLRQ�

UHYHDOHG�WKDW�RI�&HUHEUDO¶V�PRUH�WKDQ�������SUHVFULEHUV�OLVWHG�RQ�LWV�ZHEVLWH��RQO\�ILYH�DUH�ERDUG�FHUWLILHG�

SK\VLFLDQV��7KH�PDMRULW\�DUH�QXUVH�SUDFWLWLRQHUV�IURP�VSHFLDOWLHV�RXWVLGH�RI�PHQWDO�KHDOWK�����

���� &HUHEUDO¶V�JRDO�RI�PD[LPL]LQJ�LWV�ERWWRP�OLQH�FRPHV�DW�D�KHIW\�SULFH�WR�FXVWRPHUV��1RW�

RQO\� DUHH� FXVWRPHUV� SD\LQJ� H[RUELWDQW� DPRXQWV� IRU� WKH� VXEVFULSWLRQ� IHHV�� EXW� PDQ\� DUH� SD\LQJ� IRU�

VHUYLFHV�QHYHU�UHQGHUHG�DV�&HUHEUDO�KDG�D�KDELW�RI�FDQFHOOLQJ�VFKHGXOHG�DSSRLQWPHQWV�RU�SURYLGHUV�QHYHU�

VKRZLQJ�XS�IRU�VFKHGXOHG�DSSRLQWPHQWV��6RPH�FXVWRPHUV�ZHUH�HYHQ�WROG²DIWHU�ILOOLQJ�RXW�WKH�LQLWLDO�

RQOLQH� VXUYH\� DQG� SD\LQJ� IRU� D� VXEVFULSWLRQ� IRU� WKH� VHUYLFH²WKDW� WKH\� DUH� QRW� D� FDQGLGDWH� IRU�

WHOHPHGLFLQH�����

���� &XVWRPHUV�UHSRUW� WKDW� WKHLU�&DUH�&RXQVHORUV�ZHUH�RIWHQ�QRW�DYDLODEOH�WR�KHOS�QDYLJDWH�

VFKHGXOLQJ�RU� UHVSRQG� WR� LQTXLULHV�DERXW�PLVVHG�DSSRLQWPHQWV�RU� ODFN�RI�DYDLODELOLW\�� DQG�FXVWRPHUV�

ZHUH�OHIW�ZLWKRXW�DFFHVV�WR�DQ\�RI�&HUHEUDO¶V�SURYLGHUV�IRU�ZHHNV�RQ�HQG���

���� 1RW� RQO\�ZHUH� FXVWRPHUV� FKDUJHG� H[RUELWDQW� IHHV� IRU� VHUYLFHV� WKDW� WKH� FRPSDQ\�ZDV�

XQDEOH� WR� SURYLGH�� EXW�PDQ\� RI� WKHP� VXIIHUHG� SK\VLFDOO\� DV� ZHOO� IURP� LQFRUUHFW� GRVLQJ� RU�PLVVLQJ�

PHGLFDWLRQV� GXH� WR� HUURUV� ZLWK� &HUHEUDO� LVVXLQJ� SUHVFULSWLRQV� DSSURSULDWHO\�� 6RPH� FXVWRPHUV� HYHQ�

UHSRUWHG�H[SHULHQFLQJ�ZLWKGUDZ�IURP�WKH�ODFN�RI�WLPHO\�SUHVFULSWLRQ�UHILOOV���
�
&�� &HUHEUDO¶V�$XWRUHQHZDO�6FKHPH�,V�'HVLJQHG�WR�7UDS�&OLHQWV�LQWR�3D\LQJ�IRU
� 8QZDQWHG�6HUYLFHV�

���� 7KH�IROORZLQJ�SDUDJUDSKV�GHVFULEH�WKH�SURFHVV�IRU�HQUROOLQJ�LQ�'HIHQGDQW¶V�DXWRPDWLFDOO\�

UHQHZLQJ��PRQWKO\�VXEVFULSWLRQ�LQ�RU�DURXQG�WKH�WLPH�RI�3ODLQWLIIV¶�HQUROOPHQW���

���� &RQVXPHUV�LQWHUHVWHG�LQ�VLJQLQJ�XS�IRU�&HUHEUDO�FDQ�GR�VR�WKURXJK�&HUHEUDO¶V�ZHEVLWH�RU�

GLUHFWO\�WKURXJK�WKHLU�VPDUWSKRQHV�E\�GRZQORDGLQJ�WKH�&HUHEUDO�$SS��%RWK�WKH�&HUHEUDO�$SS�DQG�WKH�

&HUHEUDO�ZHEVLWH�IHDWXUH�WKH�VDPH�VLJQ�XS�SURFHVV��FRQWDLQHG�WKH�VDPH�UHSUHVHQWDWLRQV��DQG�UHTXLUHG�WKH�

�������������������������������������������������
���$QQD�:HUQHU��Expert alarmed by mental health app Cerebral’s speedy sessions and prescriber 
qualifications��&%6�1HZV��6HSW������������DYDLODEOH��KWWSV���ZZZ�FEVQHZV�FRP�QHZV�FHUHEUDO�DSS�
PHQWDO�KHDOWK���ODVW�YLVLWHG�6HSWHPEHU�������������
���See, e.g.�KWWSV���ZZZ�WUXVWSLORW�FRP�UHYLHZ�FHUHEUDO�FRP"SDJH ���ODVW�YLVLWHG�6HSWHPEHU�������������
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FRQVXPHUV�WR�FRPSOHWH�WKH�VDPH�PHQWDO�KHDOWK�HYDOXDWLRQ�SULRU�WR�SD\PHQW���

���� )LUVW��D�FRQVXPHU� LV� UHTXLUHG� WR�VXEPLW� WKHLU�HPDLO�� ILUVW�DQG� ODVW�QDPH��DQG� WHOHSKRQH�

QXPEHU�LQ�RUGHU�WR�FUHDWH�DQ�DFFRXQW�RQ�HLWKHU�&HUHEUDO¶V�ZHEVLWH�RU�PRELOH�DSS���

���� 2QFH� &HUHEUDO� KDV� REWDLQHG� WKH� FRQVXPHU¶V� SHUVRQDO� DQG� FRQWDFW� LQIRUPDWLRQ�� WKH�

FRPSDQ\¶V�ZHEVLWH�DQG�PRELOH�DSS�UHTXLUH�FRQVXPHUV�WR�DQVZHU�D�VHULHV�RI�TXHVWLRQV�ZKLFK�³VHUYH�DV�D�

SUHOLPLQDU\�VFUHHQ�WR�HVWDEOLVK�ZKHWKHU�PHGLFDWLRQ�LV�WKH�FRUUHFW�FRXUVH�RI�WUHDWPHQW´�IRU�WKH�FRQVXPHU��

7KH�HYDOXDWLRQ�LV�FRPSULVHG�RI�QLQH�PXOWLSOH�FKRLFH�TXHVWLRQV�ZKLFK�DVN�KRZ�RIWHQ�D�FRQVXPHU�IHHOV�

QHUYRXV��DQ[LRXV�UHVWOHVV��HWF���ZKHWKHU� WKHVH�IHHOLQJV�KDYH� LQWHUIHUHG�ZLWK�D�FRQVXPHU¶V�DFWLYLWLHV�RI�

GDLO\�OLYLQJ��DQG�WKH�VSHFLILF�WULJJHUV�IRU�WKH�HQXPHUDWHG�IHHOLQJV��

���� 7KH�HYDOXDWLRQ�LV�XVHG�E\�&HUHEUDO�WR�LPPHGLDWHO\�SURYLGH�UHVXOWV�WKDW�VXSSRVHGO\�JUDGH�

D� FRQVXPHU¶V�PHQWDO�KHDOWK� FRQGLWLRQ�� VXFK�DV� DQ[LHW\�RU�GHSUHVVLRQ��ZKLFK�FDQ� UDQJH� IURP�PLOG� WR�

VHYHUH�DFFRUGLQJ�WR�&HUHEUDO¶V�VFDOH���

���� ,PPHGLDWHO\�EHORZ�D�FRQVXPHU¶V�HYDOXDWLRQ�UHVXOWV²LUUHVSHFWLYH�RI�ZKHUH�VXFK�UHVXOWV�

IDOO�RQ�&HUHEUDO¶V�VFDOH�RI�VHYHULW\²WKH�FRQVXPHU�LV�DVVXUHG�WKDW�WKHUH¶V�³URRP�IRU�LPSURYHPHQW´�DQG�

&HUHEUDO�FDQ�JHW�WKH�FRQVXPHU�EDFN�WR�³IHHOLQJ�OLNH�\RXU�WUXH�VHOI�´�

���� 7R�SURJUHVV�WR�WKH�QH[W�SDJH��D�FRQVXPHU�PXVW�FOLFN�D�EXWWRQ�ODEHOHG�³&KRRVH�<RXU�3ODQ�´�

ZKLFK� LV�SDLUHG�ZLWK�D�VWDWHPHQW� WKDW� UHDGV��³>R@YHU���������SHRSOH�KDYH�XVHG�&HUHEUDO� WR�WUHDW� WKHLU�

PHQWDO�KHDOWK�FRQGLWLRQV�RQOLQH�DQG�PRVW�&HUHEUDO�PHPEHUV�ZLWK�FRQGLWLRQV�OLNH�DQ[LHW\��GHSUHVVLRQ��

LQVRPQLD��DQG�$'+'�UHSRUW�IHHOLQJ�LPSURYHPHQWV�ZLWKLQ����GD\V�´�

���� %\�DVNLQJ�FRQVXPHUV�IRU�VHQVLWLYH��SHUVRQDO�LQIRUPDWLRQ�FRQFHUQLQJ�WKHLU�PHQWDO�KHDOWK�

VWUXJJOHV�DQG�OLIHVW\OH��&HUHEUDO�IRVWHUV�FRQVXPHUV¶�UHDVRQDEOH�LPSUHVVLRQ�WKDW�WKH\�FDQ�H[SHFW�WR�UHFHLYH�

D�KLJKO\�SHUVRQDOL]HG�WUHDWPHQW�SODQ�EDVHG�RQ�WKH�UHVXOWV�RI�&HUHEUDO¶V�HYDOXDWLRQ���

���� ,Q� IDFW�� EHIRUH� D� FRQVXPHU� HYHQ� FRPSOHWHV� WKH� VLJQ�XS� SURFHVV�� &HUHEUDO� XVHV� WKH�

FRQVXPHU¶V�SUHYLRXVO\�REWDLQHG�HPDLO�DGGUHVV�WR�VHQG�WKHP�D�SURPRWLRQ�WKDW�VWDWHV��³&RQJUDWXODWLRQV�RQ�

WDNLQJ�\RXU�ILUVW�VWHS�WRZDUG�FRPSUHKHQVLYH�PHQWDO�KHDOWK�FDUH��<RXU�FDUH�WHDP�LV�UHDG\�WR�GHVLJQ�

\RXU�FXVWRP�WUHDWPHQW�SODQ�DQG�VXSSRUW�\RX�HYHU\�VWHS�RI�WKH�ZD\�´�7KH�SURPRWLRQDO�HPDLO�JRHV�RQ�

WR�VWDWH�WKDW�D�FRQVXPHU�FDQ�JHW�VWDUWHG�RQ�WKHLU�PHQWDO�KHDOWK�MRXUQH\�IRU�RQO\����SHU�ZHHN�IRU�WKHLU�ILUVW�
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PRQWK��

���� 0LQXWHV� DIWHU� VHQGLQJ� D� SURPRWLRQDO� HPDLO�� &HUHEUDO� XVHV� WKH� FRQVXPHU¶V� SUHYLRXVO\�

REWDLQHG�WHOHSKRQH�QXPEHU�WR�VHQG�WKH�IROORZLQJ�WH[W�PHVVDJH�WR�HQVXUH�WKDW�WKH�FRQVXPHU�FRQWLQXHV�

ZLWK�WKHLU�VLJQ�XS�SURFHVV��³+L��LW¶V�&HUHEUDO��.HHS�JRLQJ�WR�VWDWH�\RXU�FDUH�IRU�DV�OLWWOH�DV����ZHHN�IRU�

\RXU�ILUVW�PRQWK��ELOOHG�E\�WKH�PRQWK�´�IROORZHG�E\�D�OLQN�WR�&HUHEUDO¶V�PHPEHUVKLS�VLJQ�XS�SDJH���

���� $W�QR�SRLQW�LQ�HLWKHU�WKH�SURPRWLRQDO�HPDLO�RU�WKH�SURPRWLRQDO�WH[W�PHVVDJH�GRHV�&HUHEUDO�

LQIRUP�D�FRQVXPHU�WKDW�WKH�PHPEHUVKLS�UDWH�ZLOO�EH�DXWRPDWLFDOO\�FKDUJHG�WR�WKH�FRQVXPHU¶V�PHWKRG�

RI�SD\PHQW�RQ�D�PRQWKO\�EDVLV����

���� &HUHUEUDO�GRHV�QRW�DFWXDOO\�XVH�WKH�LQIRUPDWLRQ�REWDLQHG�E\�WKH�HYDOXDWLRQ�WR�SHUVRQDOL]H�

D�FRQVXPHU¶V�H[SHULHQFH��,QVWHDG��WKH�RQERDUGLQJ�SURFHVV�FXOPLQDWHV�LQ�WKH�SODWIRUP�RIIHULQJ�WKH�VDPH�

WKUHH�SODQ�RSWLRQV��³0HGLFDWLRQ���&DUH�&RXQVHOLQJ�´�³0HGLFDWLRQ���7KHUDS\�´�RU�³7KHUDS\�´�7KH�PRVW�

H[SHQVLYH�SODQ��³0HGLFDWLRQ���7KHUDS\�´�LV�KLJKOLJKWHG�DV�WKH�³PRVW�HIIHFWLYH�´�

���� 7R�FKRRVH�RQH�RI� WKH� WKUHH�SODQV�� D� FRQVXPHU�PXVW� FOLFN� D� ³6WDUW´�EXWWRQ��$ERYH� WKH�

³6WDUW´�EXWWRQ�LQ�VXEVWDQWLDOO\�VPDOOHU�IRQW�UHDGV��³ELOOHG�PRQWKO\´�DQG�³FDQFHO�DQ\WLPH�´�$JDLQ��DW�WKLV�

WLPH��D�FRQVXPHU�LV�QRW�LQIRUPHG�WKDW�WKH�VXEVFULSWLRQ�ZLOO�EH�DXWRPDWLFDOO\�ELOOHG�RQ�D�PRQWKO\�EDVLV��

���� 2Q� WKH� IROORZLQJ� SDJH�� ZKHUH� D� FRQVXPHU� LV� UHTXLUHG� WR� HQWHU� SD\PHQW� LQIRUPDWLRQ��

&HUHEUDO�UHLQIRUFHV�WKDW�E\�VXEVFULELQJ�WR�WKH�FKRVHQ�VHUYLFH��D�FRQVXPHU�ZLOO�UHFHLYH�VHVVLRQV�ZLWK�³D�

OLFHQVHG�WKHUDSLVW�´�³HYLGHQFH�EDVHG�WDON�WKHUDS\�´�DQG�³UHJXODU�SURJUHVV�WUDFNLQJ�´��
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&HUHEUDO�LQMHFWV�DGGLWLRQDO�³ILOOHU´�VFUHHQV�WKURXJKRXW�WKH�VLJQ�XS�SURFHVV��VLJQDOLQJ�WR�XVHUV�WKDW�³:H¶YH�

JRW� D� IHZ� PRUH� TXHVWLRQV� WR� FRYHU´� RU� ³$OPRVW� GRQH��:H� KDYH� D� IHZ� PRUH� TXHVWLRQV� WR� KHOS� XV�

SHUVRQDOL]H�\RXU�FDUH´�DQG�UHTXLULQJ�WKH�XVHU�FOLFN�³&RQWLQXH´�WR�SURFHHG�ZLWK�UHJLVWHULQJ��7KLV�SURFHVV�

SV\FKRORJLFDOO\�PDQLSXODWHV�WKH�XVHU�LQWR�H[SHULHQFLQJ�PHQWDO�IDWLJXH��FDXVLQJ�KLP�RU�KHU�WR�VSHQG�OHVV�

WLPH�DQG�HIIRUW�FULWLFDOO\�HYDOXDWLQJ�WKH�LQIRUPDWLRQ�DERXW�IXWXUH�FKDUJHV�RU�FDQFHOODWLRQ�WKDW�LV�SUHVHQWHG�

RQ�WKH�YHU\�ODVW�VWHS�RI�WKH�H[WHQVLYH�VLJQ�XS�SURFHVV��WKH�SD\PHQW�SDJH��

���� 7KH�SD\PHQW�SDJH�GHSLFWHG�DERYH�LV�WKH�ILUVW�DQG�RQO\�WLPH�GXULQJ�&HUHEUDO¶V�PXOWL�VWHS�

VLJQ�XS�SURFHVV�WKDW�WKH�&RPSDQ\�SURYLGHV�DQ\�LQIRUPDWLRQ�UHJDUGLQJ�WKH�WHUPV�RI�WKH�DXWRPDWLF�UHQHZDO�

VXEVFULSWLRQ�RU�WKH�SURFHVV�IRU�FDQFHOOLQJ�LW��&HUHEUDO�DOVR�HPSOR\V�YLVXDO�LQWHUIHUHQFH�LQ�WKH�IRUP�RI�

LQWHQWLRQDOO\�ORZ�SURPLQHQFH�WH[W�EHLQJ�WKH�RQO\�PHQWLRQ�RI�DXWR�HQUROOPHQW��WKXV�DOORZLQJ�&HUHEUDO�WR�

GLUHFW�XVHU¶V�DWWHQWLRQ�DZ�

���� D\�IURP�WKDW�FULWLFDO�LQIRUPDWLRQ��$V�VKRZQ�DERYH�� WKH�³ILQH�SULQW´�XQGHU�WKH�SD\PHQW�

ILHOGV�LV�LQ�VXEVWDQWLDOO\�VPDOOHU�SULQW�WKDQ�WKH�UHPDLQLQJ�WH[W�RQ�WKH�SDJH��,W�LV�QRW�IRUPDWWHG�WR�VWDQG�

RXW�WR�WKH�FRQVXPHU�DV�LPSRUWDQW�LQIRUPDWLRQ��LW�LV�QRW�XQGHUOLQHG��EROGHG��ODEHOHG��RU�GLIIHUHQWLDWHG�LQ�

DQ\�PHDQLQJIXO�ZD\�WKDQ�WKH�UHVW�RI�WKH�ZRUGV�RQ�WKH�SD\PHQW�SDJH��7R�WKH�FRQWUDU\��WKH�VPDOO�ORZ�

FRQWUDVW�SULQW�KDV�WKH�HIIHFW�RI�REVFXULQJ�WKH�LQIRUPDWLRQ�DQG�DOORZLQJ�D�FRQVXPHU�WR�JOD]H�ULJKW�RYHU�WKH�

SDUDJUDSK�EHIRUH�FOLFNLQJ�WKH�³6XEVFULEH´�EXWWRQ���

���� )XUWKHU��&HUHEUDO¶V�GLVFORVXUHV�DERXW�DXWRPDWLF�UHQHZDO�RQ�WKH�VXEVFULSWLRQ�SDJH�GR�QRW�

GHVFULEH�ZKDW�WKH�OHQJWK�RI�WKH�DXWRPDWLF�UHQHZDO�WHUP�LV��1RU�GRHV�&HUHEUDO�H[SODLQ�ZKDW�LW�PHDQV�WKDW�

XVHUV�PXVW�FDQFHO�³E\���D�P��37�EHIRUH�\RXU�QH[W�ELOOLQJ�GDWH�WR�DYRLG�IXWXUH�FKDUJHV�´�8VHUV�ZKR�GR�

UHDG�WKLV�ORZ�SURPLQHQFH�WH[W�DW�WKH�HQG�RI�D�OHQJWK\�VLJQ�XS�SURFHVV�DUH�OHIW�WR�JXHVV�ZKHWKHU�WKLV�PHDQV�

WKDW�WKH\�ZLOO�EH�FKDUJHG�WKH�GD\�EHIRUH�RU�DIWHU���D�P��WKH�GD\�RI�WKH�ELOOLQJ�GDWH��ZKHQHYHU�WKDW�PD\�EH��

&HUHEUDO�GRHV�QRW�JLYH�XVHUV�DQ\�FRQILUPDWLRQ�RU�IXUWKHU�GHWDLO�DERXW�ZKHQ�WKH�QH[W�ELOOLQJ�GDWH�LV��RU�

ZKHQ�WKH�VXEVFULSWLRQ�ZLOO�DFWXDOO\�EH�FKDUJHG����

���� ,Q�WKH�LQVWDQFH�WKDW�D�FRQVXPHU�LV�DEOH�WR�GLVWLQJXLVK�WKH�REVFXUHG�WH[W�GHSLFWHG�DERYH��

&HUHEUDO�LQIRUPV�WKHP�WKDW��³>E@\�FOLFNLQJ�µ6XEVFULEH�¶�\RX�DJUHH�WR�&HUHEUDO¶V�7HUPV�RI�8VH�DQG�3ULYDF\�

3ROLF\�´� ZKLFK� DUH� K\SHUOLQNHG� IRU� WKH� FRQVXPHU� WR� DFFHVV�� 8QIRUWXQDWHO\� IRU� WKH� FRQVXPHU�� WKH�
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���� 3ULRU� WR� -XQH� ��� ������ D� FRQVXPHU� FRXOG� RQO\� FDQFHO� WKHLU� &HUHEUDO� VXEVFULSWLRQ� E\�

HPDLOLQJ�³FDQFHO#JHWFHUHEUDO�FRP´�ZLWK�D�UHTXHVW�IRU�FDQFHOODWLRQ�E\���D�P��RQH�EXVLQHVV�GD\�SULRU�WR�

WKH� FRQVXPHU¶V� VFKHGXOHG� ELOOLQJ� GDWH�� ,PSRUWDQWO\�� WKLV� HPDLO� DORQH� GRHV� QRW� VXIILFH� WR� FDQFHO� WKH�

FRQVXPHU¶V�VXEVFULSWLRQ��LW�LV�PHUHO\�D�UHTXHVW�WR�FDQFHO��1RWDEO\��&HUHEUDO�GLG�QRW�SURYLGH�D�WHUPLQDWLRQ�

HPDLO�IRUPDWWHG�DQG�SURYLGHG�E\�WKH�EXVLQHVV�VR�WKDW�D�FRQVXPHU�FDQ�HDVLO\�VHQG�LW�WR�WKH�EXVLQHVV�ZLWKRXW�

DGGLWLRQDO�LQIRUPDWLRQ��UDWKHU�D�XVHU�KDG�WR�GUDIW�WKH�SHUVRQDO�HPDLO�DQG�SURYLGH�DGGLWLRQDO�LQIRUPDWLRQ�

LQ�RUGHU�WR�FDQFHO���

���� 6HQGLQJ�WKH�FDQFHOODWLRQ�HPDLO�DORQH�GLG�QRW�DOORZ�WKH�XVHU�WR�FDQFHO�WKH�VXEVFULSWLRQ��

$IWHU�VHQGLQJ�D�FDQFHOODWLRQ�³UHTXHVW´�HPDLO��D�FRQVXPHU�ZDV�UHTXLUHG�WR�ZDLW�IRU�WKH�&HUHEUDO�WHDP�WR�

UHVSRQG� WR� WKH� FDQFHOODWLRQ� UHTXHVW� ZLWK� D� VHSDUDWH� FDQFHOODWLRQ� IRUP�� ZKLFK� UHTXLUHV� DGGLWLRQDO�

LQIRUPDWLRQ�IURP�WKH�FRQVXPHU�WR�SURJUHVV�LQ�WKH�FDQFHOODWLRQ�SURFHVV��7KH�FRQVXPHU�WKHQ�KDG�WR�ZDLW�

XQWLO�WKH�FDQFHOODWLRQ�UHTXHVW�LV�FRQILUPHG�E\�WKH�&HUHEUDO�WHDP�LQ�RUGHU�IRU�WKH�FRQVXPHU¶V�VXEVFULSWLRQ�

WR� DFWXDOO\�EH� FDQFHOOHG��3ULRU� WR� UHFHLYLQJ� FRQILUPDWLRQ�� D� FRQVXPHU¶V� DFFRXQW� UHPDLQHG� DFWLYH� DQG�

VXEMHFW� WR�&HUHEUDO¶V�DXWRPDWLF�ELOOLQJ�SUDFWLFHV��7ZR�RI� WKHVH�VWHSV²ZDLWLQJ� IRU�D� WHDP�PHPEHU� WR�

UHVSRQG�WR�WKH�HPDLO�DQG�FRQILUP�WKH�FDQFHOODWLRQ�UHTXHVW²DUH�HQWLUHO\�RXW�RI�WKH�FRQVXPHU¶V�FRQWURO��

7KH�RYHUDOO�GHVLJQ�RI�WKH�FDQFHOODWLRQ�SURFHVV�FDQ�IXUWKHU�EH�FODVVLILHG�DV�WKH�³URDFK�PRWHO´�GHFHSWLYH�

GHVLJQ�SUDFWLFH��EHFDXVH�XVHUV�ILQG�LW�HDV\�WR�JHW�LQWR�WKH�DXWRPDWLFDOO\�UHFXUULQJ�VXEVFULSWLRQ��EXW�YHU\�

GLIILFXOW�WR�JHW�EDFN�RXW���

���� 7KHVH� ³'DUN� 3DWWHUQV´� WKDW� &HUHEUDO� HPSOR\V� RQ� LWV� ZHEVLWH�� LQ� LWV� DSS�� DQG� LQ�

FRPPXQLFDWLRQV�ZLWK�XVHUV�ZRUN�WRJHWKHU�WR�H[SORLW�KXPDQ�PHQWDO�ELDVHV�WR�FUHDWH�DQ�HQYLURQPHQW�LQ�

ZKLFK� D� UHDVRQDEOH� FRQVXPHU� ���� FDQ� EHFRPH� DXWRPDWLFDOO\� HQUROOHG� LQ� D� UHFXUULQJ�� QRQ�UHIXQGDEOH�

VXEVFULSWLRQ� ZLWKRXW� WKHLU� NQRZOHGJH� RU� FRQVHQW� DQG�RU� ���� LV� XQDEOH� WR� FDQFHO� WKDW� VXEVFULSWLRQ��

LQFUHDVLQJ�WKH�OHQJWK�RI�WLPH�WKDW�WKH�XVHU�LV�VXEVFULEHG�DQG�FRQWULEXWLQJ�WR�&HUHEUDO¶V�UHYHQXH�VWUHDP���

���� :KLOH�&HUHEUDO¶V�7HUPV�RI�8VH�SULRU�WR�-XQH���������VWDWHG�WKDW�WKH�&HUHEUDO�WHDP�ZRXOG�

³UHVSRQG� WR� DOO� FDQFHOODWLRQ� UHTXHVWV� ZLWKLQ� D� IHZ� KRXUV�´� FRQVXPHUV� UHSRUWHG� VXEVWDQWLDOO\� ORQJHU�

UHVSRQVH�SHULRGV�WKDW�FDXVHG�WKHLU�DFFRXQW�WR�UHPDLQ�DFWLYH�DQG��LQ�VRPH�FDVHV��H[SHULHQFH�DGGLWLRQDO�

XQZDQWHG�PHPEHUVKLS�FKDUJHV��
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���� 7KH�IROORZLQJ�5HGGLW�WKUHDG�IURP�0DUFK������GHPRQVWUDWHV�WKH�GLIILFXOW\�WKDW�&HUHEUDO�

PHPEHUV�H[SHULHQFHG�LQ�DWWHPSWLQJ�WR�FDQFHO�WKHLU�VXEVFULSWLRQV����
�

x� ³&HUHEUDO�FRP�ZLOO�127� OHW�\RX�XQVXEVFULEH� IURP� WKHLU�SODQV�DIWHU�\RX¶YH�VLJQHG�XS�� VR�
\RX¶OO�HQG�SD\LQJ�WKHP�IRUHYHU��RU�\RX¶OO�KDYH�WR�FDQFHO�WKH�GHELW�FUHGLW�FDUG�\RX�VLJQHG�XS�
ZLWK��,¶YH�FRQWDFWHG�WKHP�)285�WLPHV�����GD\V�EHIRUH�P\�VXEVFULSWLRQ�ZDV�JRLQJ�WR�UHQHZ�
DQG�DVNHG�WR�FDQFHO�P\�SODQ��,¶YH�KHDUG�127+,1*�IURP�WKHP�VR�KDG�WR�JR�WKURXJK�WKH�JUHDW�
KDVVOH�RI�FDQFHOLQJ�WKH�FDUG�,�VLJQHG�XS�ZLWK��,W�ZDV�D�WRWDO�SDLQ�WR�GR�WKLV��´��
�

x� ³,�WULHG�&HUHEUDO�IRU�D�WLPH�DQG�ZDV�DEOH�WR�FDQFHO�VXFFHVVIXOO\��EXW�WKH\�GLGQ¶W�PDNH�LW�HDV\��
,�KDG�WR�VXEPLW�D�UHTXHVW�RQ�WKHLU�VLWH��ZDLW�IRU�VRPHRQH�WR�HPDLO�PH�IRU�GHWDLOV��H[SODLQ�ZK\�
,�ZDQWHG�WR�FDQFHO��DQG�WKHQ�FRQILUP�\HW�DJDLQ�WKDW�,�ZDQWHG�WR�FDQFHO�´��
�

x� ³7KHUH¶V� QR� ZD\� WR� FDQFHO� ZLWKLQ� WKH� DSS�� 7KH\� DOVR� VWUDLJKW� XS� GRQ¶W� DQVZHU� WKHLU�
FDQFHOODWLRQ�HPDLO�DQG�\RX�KDYH�WR�ILOO�RXW�D�ZKROH�IRUP�IRU�LW�WR�HYHQ�JR�WKURXJK��$QG�WKH�
IRUP�KDV�EH�DSSURYHG�DIWHU�\RX�ILOO�LW�RXW�´��
�

���� $FFRUGLQJ�WR�FRQVXPHUV¶�ILUVW�KDQG�DFFRXQWV��&HUHEUDO�XWLOL]HG�D�PXOWL�VWHS�FDQFHOODWLRQ�

SURFHVV��FRQWUDU\�WR�WKH�VLPSOLVWLF�SROLF\�GHVFULEHG�GXULQJ�WKH�VLJQ�XS�SURFHVV��WR�IUXVWUDWH�D�FRQVXPHU¶V�

DELOLW\� WR�GHDFWLYDWH� WKHLU�DFFRXQW�SULRU� WR�DQ� LPSHQGLQJ�ELOOLQJ�F\FOH��&HUHEUDO¶V�FDQFHOODWLRQ�SROLF\�

SULRU�WR�-XQH���������ZDV�WKH�DQWLWKHVLV�RI�HDV\�WR�XVH��WLPHO\�DQG�FRVW�HIIHFWLYH���

�

�������������������������������������������������
���See�KWWSV���ZZZ�UHGGLW�FRP�U�$'+'�FRPPHQWV�W���JQ�GRQWBVLJQBXSBIRUBFHUHEUDOFRP���ODVW�
YLVLWHG�6HSWHPEHU�������������
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FDQFHOODWLRQ�SURFHVVHV�GHVSLWH�WKH�FKDQJHV�WR�WKH�ILQDO�VXEVFULSWLRQ�SDJH����

���� (YHQ�DIWHU�&HUHEUDO�DPHQGHG�LWV�7HUPV�	�&RQGLWLRQV�DQG�DPHQGHG�LWV�VXEVFULSWLRQ�SDJH�

WR� LQIRUP�XVHUV� WKDW� LW�SXUSRUWHGO\�DGGHG�D�FDQFHOODWLRQ� IHDWXUH� WR� WKH�XVHU�DFFRXQWV��XVHUV�PXVW� VWLOO�

HQJDJH� LQ� D� OHQJWK\�TXHVWLRQQDLUH�PHQWDO� KHDOWK� DVVHVVPHQW� EHIRUH� UHDFKLQJ� WKH�SD\PHQW� SDJH��7KLV�

SURFHVV�SV\FKRORJLFDOO\�PDQLSXODWHV�WKH�XVHU�LQWR�H[SHULHQFLQJ�PHQWDO�IDWLJXH��FDXVLQJ�KLP�RU�KHU�WR�

VSHQG�OHVV�WLPH�DQG�HIIRUW�FULWLFDOO\�HYDOXDWLQJ�WKH�LQIRUPDWLRQ�DERXW�IXWXUH�FKDUJHV�RU�FDQFHOODWLRQ�WKDW�

LV�SUHVHQWHG�RQ�WKH�YHU\�ODVW�VWHS�RI�WKH�H[WHQVLYH�VLJQ�XS�SURFHVV��WKH�SD\PHQW�SDJH��

���� 7KH�SD\PHQW�SDJH�GHSLFWHG�DERYH�LV�VWLOO�WKH�ILUVW�DQG�RQO\�WLPH�GXULQJ�&HUHEUDO¶V�PXOWL�

VWHS�VLJQ�XS�SURFHVV�WKDW�WKH�&RPSDQ\�SURYLGHV�DQ\�LQIRUPDWLRQ�UHJDUGLQJ�WKH�WHUPV�RI�WKH�DXWRPDWLF�

UHQHZDO�VXEVFULSWLRQ�RU�WKH�SURFHVV�RI�FDQFHOOLQJ�LW��&HUHEUDO�DJDLQ�HPSOR\V�YLVXDO�LQWHUIHUHQFH�LQ�WKH�

IRUP�RI� LQWHQWLRQDOO\� ORZ�SURPLQHQFH� WH[W�EHLQJ� WKH�RQO\�PHQWLRQ�RI� DXWR�HQUROOPHQW�� WKXV�DOORZLQJ�

&HUHEUDO�WR�GLUHFW�XVHU¶V�DWWHQWLRQ�DZD\�IURP�WKDW�FULWLFDO�LQIRUPDWLRQ��$V�VKRZQ�DERYH��WKH�³ILQH�SULQW´�

XQGHU�WKH�SD\PHQW�ILHOGV�LV�LQ�VXEVWDQWLDOO\�VPDOOHU�SULQW�WKDQ�WKH�UHPDLQLQJ�WH[W�RQ�WKH�SDJH��,W�LV�QRW�

IRUPDWWHG�WR�VWDQG�RXW�WR�WKH�FRQVXPHU�DV�LPSRUWDQW�LQIRUPDWLRQ��LW�LV�QRW�XQGHUOLQHG��EROGHG��ODEHOHG��RU�

GLIIHUHQWLDWHG�LQ�DQ\�PHDQLQJIXO�ZD\�WKDQ�WKH�UHVW�RI�WKH�ZRUGV�RQ�WKH�SD\PHQW�SDJH��7R�WKH�FRQWUDU\��

WKH�VPDOO�ORZ�FRQWUDVW�SULQW�KDV�WKH�HIIHFW�RI�REVFXULQJ�WKH�LQIRUPDWLRQ�DQG�DOORZLQJ�D�FRQVXPHU�WR�JOD]H�

ULJKW�RYHU�WKH�SDUDJUDSK�EHIRUH�FOLFNLQJ�WKH�³6XEVFULEH´�EXWWRQ���

���� 7KH�WH[W�LV�DOVR�GHFHSWLYH�DQG�FRQIXVLQJ�EHFDXVH�WKH�WH[W�ER[�DSSHDUV�DV�WKRXJK�LW�SHUWDLQV�

VROHO\� WR� 0HGLFDUH�0HGLFDLG�� 7KH�0HGLFDUH�0HGLFDLG� FKHFNER[� LV� QRW� VHW� DSDUW� IURP� WKH� SUHYLRXV�

SDUDJUDSK��WKHUHE\�FDXVLQJ�FRQIXVLRQ�DV�WR�ZKDW�D�XVHU�LV�DFWXDOO\�DJUHHLQJ�WR�E\�FKHFNLQJ�WKH�ER[��

���� &HUHEUDO�DOVR�IDLOV�WR�VHQG�DQ\�VRUW�RI�SRVW�SXUFKDVH�DFNQRZOHGJHPHQW�HPDLO��GHWDLOLQJ�

WKH�WHUPV�RI�WKH�UHFXUULQJ�VXEVFULSWLRQ��WKH�WRWDO�SD\PHQW�FKDUJHG��RU�WKH�FDQFHOODWLRQ�SROLF\��5DWKHU��

&HUHEUDO�PHUHO\�VHQGV�FRQVXPHUV�D�VLQJOH�³ZHOFRPH�HPDLO´�LQYLWLQJ�WKHP�WR�VFKHGXOH�DQ�DSSRLQWPHQW�

DQG� JHQHUDOO\� OLVWLQJ� WKH� IHDWXUHV� RI� &HUHEUDO¶V� VHUYLFHV�� 7KH� ZHOFRPH� HPDLO� HQFRXUDJHV� XVHUV� WR�

³VFKHGXOH� DQ� DSSRLQWPHQW� ZLWK� >WKHLU@� FDUH� FRXQVHORU´� RU� ³SUHVFULEHU´� DQG� GHWDLOV� &HUHEUDO¶V�

³FROODERUDWLYH� FDUH´� DSSURDFK�ZKLFK� LV� ³VFLHQWLILFDOO\� SURYHQ� WR� EH� WKH�PRVW� HIIHFWLYH� DSSURDFK� IRU�
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VHQW�FRQVXPHUV�DQ�HPDLO�LQIRUPLQJ�WKHP�WKDW�&HUHEUDO�LV�XSGDWLQJ�LWV�7HUPV�	�&RQGLWLRQV�DQG�3ULYDF\�

3ROLF\��:KLOH� LW�EULHIO\�PHQWLRQV�&HUHEUDO¶V�³HQKDQFHG�SROLFLHV´�DQG�³LPSURYHG�FODULW\�´� WKHUH� LV�QR�

H[SOLFLW�PHQWLRQ�RI�WKH�PDWHULDO�FKDQJHV�WR�WKH�FDQFHOODWLRQ�SROLF\��RU�WKH�DGGLWLRQ�RI�WKH�FDQFHOODWLRQ�

EXWWRQ� LQ� D� XVHU¶V� DFFRXQW�� &HUHEUDO� UDWKHU� DWWHPSWV� WR� EXU\� WKH� FDQFHOODWLRQ� FKDQJHV� LQ� D� OHQJWK\�

SDUDJUDSK� DPRQJ� D� GLVFXVVLRQ� RI� HQKDQFLQJ� LWV� 3ROLFLHV� ³WR� LQFOXGH� PRUH� LQIRUPDWLRQ� DERXW� UXOHV�

JRYHUQLQJ�RXU�6HUYLFHV��RXU�SD\PHQW��FDQFHOODWLRQ��DQG�UHQHZDO�SROLFLHV��DQG�\RXU�ULJKWV�LQ�WKH�HYHQW�RI�

D�GLVSXWH��LQFOXGLQJ�PRGLILFDWLRQ�RI�RXU�DUELWUDWLRQ�SURYLVLRQ�´�7KH�RQO\�PHQWLRQ�RI�³FDQFHOODWLRQ´�LV�LQ�

WH[W�RI�WKH�VDPH�W\SH��IRQW��DQG�FRORU�RI�WKDW�VXUURXQGLQJ�LW�DQG�LV�QRW�VHW�RII�IURP�WKH�VXUURXQGLQJ�WH[WLQJ�

RI�WKH�VDPH�VL]H�XVLQJ�V\PEROV�RU�RWKHU�PDUNV��&HUHEUDO�IXUWKHU�LQIRUPV�XVHUV²ZLWKRXW�DVNLQJ�WKHP�WR�

DVVHQW�WR�DQ\�UHYLVHG�WHUPV�RU�FRQGLWLRQV²WKDW�E\�FRQWLQXLQJ�WR�XVH�&HUHEUDO�DIWHU�WKDW�GDWH��WKH�XVHU�

³DJUHHG´�WR�WKH�XSGDWHG�3ROLFLHV���
�

'�� &HUHEUDO�0LVOHG�DQG�'HFHLYHG�3ODLQWLIIV�LQWR�3D\LQJ�IRU�8QZDQWHG�5HFXUULQJ�
6XEVFULSWLRQV�7KDW�'LG�1RW�2IIHU�:KDW�&HUHEUDO�3URPLVHG�7KHP�

�
Plaintiff Barber 
�

���� 3ODLQWLII� %DUEHU� VLJQHG�XS� IRU� D� &HUHEUDO� PHPEHUVKLS� RQ� 0DUFK� ���� ������ 7KH�

PHGLFDWLRQ�PDQDJHPHQW�SODQ�VKH�VLJQHG�XS�IRU� LQFOXGHG�RQH�DSSRLQWPHQW�ZLWK�D�SUHVFULEHU�DQG�RQH�

DSSRLQWPHQW�ZLWK�D�&DUH�&RXQVHORU�HDFK�PRQWK�� �

���� 8SRQ� VLJQLQJ� XS� IRU� &HUHEUDO�� 3ODLQWLII� %DUEHU� UHFHLYHG� D� ³ZHOFRPH� HPDLO´� IURP�

&HUHEUDO�� LQIRUPLQJ�KHU�RI�³,PSRUWDQW�QH[W� VWHSV´� LQFOXGLQJ�VFKHGXOLQJ�DQ�DSSRLQWPHQW�ZLWK�D�&DUH�

&RXQVHORU�DQG�VFKHGXOLQJ�DQ�DSSRLQWPHQW�ZLWK�KHU�SUHVFULEHU��7KH�HPDLO�DOVR�LQIRUPHG�3ODLQWLII�%DUEHU�

WKDW�VKH�FRXOG�³>F@RQQHFW�ZLWK�>KHU@�SHUVRQDO�FRRUGLQDWRU�DW�DQ\�WLPH�YLD�WKH�PHVVDJLQJ�SRUWDO�LQ�>KHU@�

DFFRXQW´�DQG�WKDW�WKH\�ZRXOG�PDNH�³VXUH�WR�DQVZHU�DQ\�RI�>KHU@�DFFRXQW�TXHVWLRQV�ZLWKLQ����KRXUV�´�

7KH� HPDLO� QRWDEO\� GLG� QRW� GLVFORVH� RU� GHVFULEH� WKH� GHWDLOV� RI� &HUHEUDO¶V� DXWRUHQHZDO� SURFHGXUH� RU�

FDQFHOODWLRQ�PHWKRG�DQG�SROLF\��QRU�GLG�LW�LQIRUP�3ODLQWLII�%DUEHU�RQ�ZKLFK�GDWH�KHU�VXEVFULSWLRQ�ZDV�

VFKHGXOHG�WR�DXWRPDWLFDOO\�UHQHZ��3ODLQWLII�%DUEHU�GLG�QRW�UHFHLYH�D�VHSDUDWH�³UHFHLSW´�HPDLO�GHWDLOLQJ�

KHU�SD\PHQW�SODQ�RU�VXEVFULSWLRQ�GHWDLOV�RU�DQ\�PHQWLRQ�RI�WKH�VWHSV�WKDW�3ODLQWLII�%DUEHU�ZRXOG�QHHG�WR�

WDNH�WR�FDQFHO�KHU�VXEVFULSWLRQ�DW�DQ\�WLPH����
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���� 2Q�0DUFK�����������3ODLQWLII�%DUEHU�DWWHQGHG�KHU�ILUVW�VFKHGXOHG�DSSRLQWPHQW�ZLWK�KHU�

&DUH�&RXQVHORU��7KH�DSSRLQWPHQW�RQO\�UDQ�IRU�WHQ�PLQXWHV��DQG�KHU�&DUH�&RXQVHORU�ZDV�GLVPLVVLYH�RI�

KHU�PHQWDO�KHDOWK�KLVWRU\�DQG�VWDWHG�WKDW�3ODLQWLII�%DUEHU�FRXOG�QRW�EH�KHOSHG��

���� )ROORZLQJ� WKLV� DSSRLQWPHQW�� RQ� RU� DURXQG� 0DUFK� ���� 3ODLQWLII� %DUEHU� UHTXHVWHG�

FDQFHOODWLRQ�E\�FRQWDFWLQJ�KHU�&HUHEUDO�SURYLGHU�YLD�HPDLO��6KH�ZDV�WROG�WKDW�VKH�QHHGHG�WR�JR�WR�WKH�

PHVVDJH�VHFWLRQ�RI�WKH�&HUHEUDO�DSS�EHFDXVH�DQRWKHU�DSSRLQWPHQW�KDG�EHHQ�VFKHGXOHG�E\�D�&HUHEUDO�

&DUH�&RXQVHORU�ZLWK�DQRWKHU�SURYLGHU���

���� 3ODLQWLII�%DUEHU�GLG�QRW�DWWHQG�DQ�DSSRLQWPHQW�ZLWK�D�&HUHEUDO�SURYLGHU�GXULQJ�WKH�PRQWK�

RI�$SULO���

���� 2Q�$SULO�����������3ODLQWLII�%DUEHU�PDGH�D�UHQHZHG�FDQFHOODWLRQ�UHTXHVW�E\�FRQWDFWLQJ�

&HUHEUDO¶V�FDQFHO#JHWFHUHEUDO�FRP�HPDLO�DGGUHVV��$�&HUHEUDO�WHDP�PHPEHU�UHVSRQGHG�DQG�VDLG�WKDW�

KHU� DFFRXQW� LQGLFDWHG� WKDW� D� FDQFHODWLRQ� KDG� EHHQ� ³UHTXHVWHG´� DQG� WKDW� ³2QFH� WKH� FDQFHOODWLRQ� LV�

VFKHGXOHG� >VKH@� ZLOO� EH� QRWLILHG� E\� >&HUHEUDO¶V@� FDQFHOODWLRQ� WHDP�´� � &RQWUDU\� WR� &HUHEUDO¶V�

UHSUHVHQWDWLRQV�RQ�LWV�VXEVFULSWLRQ�SDJH��ZKLFK�3ODLQWLII�%DUEHU�YLHZHG�DQG�UHOLHG�XSRQ�ZKHQ�VLJQLQJ�

XS�IRU�&HUHEUDO��3ODLQWLII�%DUEHU�HPDLOLQJ�WKH�GHVLJQDWHG�HPDLO�DGGUHVV�ZDV�XQVXFFHVVIXO�LQ�FDQFHOOLQJ�

KHU�DFFRXQW���

���� 'HVSLWH�UHTXHVWLQJ�FDQFHOODWLRQ�RI�KHU�DFFRXQW�RQ�0DUFK����DQG�WKHQ�DJDLQ�RQ�$SULO�����

&HUHEUDO�FKDUJHG�3ODLQWLII�%DUEHU�DQ�����UHQHZDO�FKDUJH�RQ�$SULO�����������$V�KHU�FDQFHOODWLRQ�UHTXHVW�

ZDV�VWLOO�SHQGLQJ��3ODLQWLII�%DUEHU�FRQWDFWHG�KHU�FDUH�WHDP�WR�DVN�DERXW�JHWWLQJ�D�UHIXQG�IRU�WKLV�FKDUJH��

6KH�ZDV�GHQLHG�D�UHIXQG�IRU�WKH�PRQWK�RI�$SULO��EXW�&HUHEUDO�ILQDOO\�FRQILUPHG�WKDW�LW�KDG�WHUPLQDWHG�

KHU�DFFRXQW�WKDW�GD\���

���� 3ODLQWLII�%DUEHU�H[SUHVVHG�DQ�LQWHQW�WR�RSW�RXW�RI�UHVROYLQJ�DQ\�GLVSXWHV�ZLWK�&HUHEUDO�

WKURXJK�LQGLYLGXDO�DUELWUDWLRQ�SXUVXDQW�WR�6HFWLRQ����RI�WKH�&HUHEUDO�7HUPV�DQG�&RQGLWLRQV��XSGDWHG�

0D\�����������ZKLFK�VKH�LQGLFDWHG�LQ�D�OHWWHU�HPDLOHG�WR�&HUHEUDO�RQ�0D\�����������

���� 3ODLQWLII�%DUEHU�UHOLHG�RQ�WKH�UHSUHVHQWDWLRQV�IURP�&HUHEUDO�DERXW�WKH�VHUYLFHV�LW�SURPLVHG�

DQG�WKH�HDVH�RI�FDQFHOOLQJ�WKH�VXEVFULSWLRQ�EDVHG�RQ�WKH�UHSUHVHQWDWLRQV�3ODLQWLII�%DUEHU�ZDV�SUHVHQWHG�

DW�VLJQ�XS��+DG�3ODLQWLII�%DUEHU�EHHQ�DZDUH�RI�&HUHEUDO�GHFHSWLYH�ELOOLQJ�DQG�FDQFHOODWLRQ�SUDFWLFHV��VKH�
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ZRXOG�QRW�KDYH�VLJQHG�XS�RU�SDLG�IRU�D�&HUHEUDO�VXEVFULSWLRQ��

Plaintiff Debono 

���� 3ODLQWLII� 'HERQR��� VLJQHG�XS� IRU� D� &HUHEUDO� PHPEHUVKLS� RQ� )HEUXDU\� ��� ������ 7KH�

PHGLFDWLRQ�PDQDJHPHQW�SODQ�WKH\�VLJQHG�XS�IRU�LQFOXGHG�RQH�DSSRLQWPHQW�ZLWK�D�SUHVFULEHU�DQG�RQH�

DSSRLQWPHQW�ZLWK�D�&DUH�&RXQVHORU�HDFK�PRQWK���

���� 8SRQ�VLJQLQJ�XS�IRU�&HUHEUDO��3ODLQWLII�'HERQR�UHFDOOV�UHFHLYLQJ�D�³ZHOFRPH�HPDLO´�IURP�

&HUHEUDO��LQIRUPLQJ�WKHP�RI�³,PSRUWDQW�QH[W�VWHSV´�LQFOXGLQJ�VFKHGXOLQJ�DQ�DSSRLQWPHQW�ZLWK�D�&DUH�

&RXQVHORU� DQG� VFKHGXOLQJ� DQ� DSSRLQWPHQW� ZLWK� WKHLU� SUHVFULEHU�� 7KH� HPDLO� DOVR� LQIRUPHG� 3ODLQWLII�

'HERQR�WKDW�WKH\�FRXOG�³>F@RQQHFW�ZLWK�>WKHLU@�SHUVRQDO�FRRUGLQDWRU�DW�DQ\�WLPH�YLD�WKH�PHVVDJLQJ�SRUWDO�

LQ�>WKHLU@�DFFRXQW´�DQG�WKDW�WKH\�ZRXOG�PDNH�³VXUH�WR�DQVZHU�DQ\�RI�>WKHLU@�DFFRXQW�TXHVWLRQV�ZLWKLQ����

KRXUV�´�7KH�HPDLO�QRWDEO\�GLG�QRW�GLVFORVH�RU�GHVFULEH�WKH�GHWDLOV�RI�&HUHEUDO¶V�DXWRUHQHZDO�SURFHGXUH�

RU�FDQFHOODWLRQ�PHWKRG�DQG�SROLF\��QRU�GLG�LW�LQIRUP�3ODLQWLII�'HERQR�RQ�ZKLFK�GDWH�WKHLU�VXEVFULSWLRQ�

ZDV� VFKHGXOHG� WR� DXWRPDWLFDOO\� UHQHZ�� 3ODLQWLII� 'HERQR� GLG� QRW� UHFHLYH� D� VHSDUDWH� ³UHFHLSW´� HPDLO�

GHWDLOLQJ�WKHLU�SD\PHQW�SODQ�RU�VXEVFULSWLRQ�GHWDLOV�RU�DQ\�PHQWLRQ�RI�WKH�VWHSV�WKDW�3ODLQWLII�'HERQR�

ZRXOG�QHHG�WR�WDNH�WR�FDQFHO�WKHLU�VXEVFULSWLRQ�DW�DQ\�WLPH����

���� 2Q�RU�DURXQG�)HEUXDU\�����������3ODLQWLII�'HERQR�FDOOHG�FXVWRPHU�VHUYLFH�WR�FDQFHO�WKHLU�

&HUHEUDO�VXEVFULSWLRQ�EHFDXVH�WKH\�ZHUH�KDYLQJ�GLIILFXOW\�JHWWLQJ�WKHLU�PHGLFDWLRQ�ILOOHG��7KH�FXVWRPHU�

VHUYLFH�UHSUHVHQWDWLYH�ZLWK�ZKRP�WKH\�VSRNH�VWDWHG�WKDW�WKHUH�ZDV�QR�ZD\�RI�JHWWLQJ�D�UHIXQG�IRU�WKHLU�

PHPEHUVKLS� LI� WKH\� GHFLGHG� WR� FDQFHO�� :KLOH� WKH� FXVWRPHU� VHUYLFH� UHSUHVHQWDWLYH� DVVXUHG� 3ODLQWLII�

'HERQR�WKDW�DQ\�LVVXHV�WKH\�ZHUH�KDYLQJ�ZLWK�JHWWLQJ�WKHLU�PHGLFDWLRQ�ILOOHG�ZRXOG�QRW�KDSSHQ�DJDLQ��LW�

WRRN�XQWLO�)HEUXDU\����IRU�3ODLQWLII�'HERQR�WR�UHFHLYH�WKHLU�PHGLFDWLRQ��

����� 2Q�RU�DURXQG�0DUFK�����������3ODLQWLII�'HERQR�DJDLQ� UHTXHVWHG�FDQFHOODWLRQ�RI� WKHLU�

&HUHEUDO�VXEVFULSWLRQ��&HUHEUDO�RIIHUHG�WKHP�D�����GLVFRXQW�RQ�WKHLU�QH[W�PRQWKO\�PHPEHUVKLS�FKDUJH�

LQVWHDG�LQ�DQ�DWWHPSW�WR�OXUH�3ODLQWLII�'HERQR�LQWR�FRQWLQXLQJ�WKHLU�PRQWKO\�VXEVFULSWLRQ���

����� 3ODLQWLII�'HERQR�ZDV�LVVXHG�WKH�IROORZLQJ�FKDUJHV�DIWHU�UHTXHVWLQJ�FDQFHOODWLRQ�RI�WKHLU�

�������������������������������������������������
���3ODLQWLII�'HERQR�XVHV�³WKH\�WKHP´�SURQRXQV���
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DFFRXQW����������FKDUJHG�$SULO����������FKDUJHG�0D\�������������FKDUJHG�0D\������DQG������FKDUJHG�

-XQH������

����� +DYLQJ�XQVXFFHVVIXOO\�VRXJKW�WR�FDQFHO�WKHLU�&HUHEUDO�VXEVFULSWLRQ�WZLFH��RQ�RU�DURXQG�

0D\���������WKH\�ILOOHG�RXW�DQG�HPDLOHG�WR�&HUHEUDO�WKH�FDQFHOODWLRQ�IRUP��&HUHEUDO�ZDV�XQUHVSRQVLYH�

WR�WKH�ILUVW�IRUP��VR�3ODLQWLII�'HERQR�ILOOHG�RXW�DQG�VXEPLWWHG�D�VHFRQG�RQH��2Q�0D\�����&HUHEUDO�HPDLOHG�

3ODLQWLII�'HERQR�DERXW�PLVVLQJ�DQ�DSSRLQWPHQW��GHVSLWH�WKHP�KDYLQJ�EHHQ�UHTXHVWLQJ�FDQFHOODWLRQ�IRU�

RYHU�D�PRQWK��&HUHEUDO�QHYHU�DFWXDOO\�DFNQRZOHGJHG�3ODLQWLII�'HERQR¶V�FDQFHOODWLRQ��QRU�LQIRUPHG�WKHP�

WKH�GDWH�RQ�ZKLFK�WKHLU�VXEVFULSWLRQ�ZDV�DFWXDOO\�FDQFHOOHG��EXW�VXEVHTXHQWO\�UHIXQGHG�3ODLQWLII�'HERQR�

����RQ�$XJXVW�����������3ODLQWLII�'HERQR�ZDV�QRW�UHIXQGHG�DQ\�RWKHU�DPRXQW��

����� 3ODLQWLII�'HERQR�H[SUHVVHG�DQ�LQWHQW�WR�RSW�RXW�RI�UHVROYLQJ�DQ\�GLVSXWHV�ZLWK�&HUHEUDO�

WKURXJK�LQGLYLGXDO�DUELWUDWLRQ�SXUVXDQW�WR�6HFWLRQ����RI�WKH�&HUHEUDO�7HUPV�DQG�&RQGLWLRQV��XSGDWHG�

0D\�����������ZKLFK�WKH\�LQGLFDWHG�LQ�D�OHWWHU�HPDLOHG�WR�&HUHEUDO�RQ�0D\�����������

����� 3ODLQWLII�'HERQR�UHFHLYHG�DQ�HPDLO�IURP�WKH�&HUHEUDO�7HDP�RQ�RU�DURXQG�0D\����������

LQIRUPLQJ�WKHP�DERXW�&HUHEUDO¶V�XSGDWHV�WR�LWV�7HUPV�	�&RQGLWLRQV�RI�8VH�DQG�3ULYDF\�3ROLF\��1RWDEO\��

QRZKHUH�LQ�WKLV�HPDLO�GLG�&HUHEUDO�PHQWLRQ�DQ\WKLQJ�DERXW�WKH�DGGLWLRQ�RI�D�FDQFHOODWLRQ�IHDWXUH�RQ�D�

PHPEHU¶V�8VHU�$FFRXQW��RU�DQ\WKLQJ�HOVH�DERXW�&HUHEUDO¶V�PDWHULDO�XSGDWHV�WR�LWV�FDQFHOODWLRQ�SROLF\��
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����� 3ODLQWLII�'HERQR�ZDV�XQDZDUH�RI�WKH�PDWHULDO�FKDQJHV�WR�&HUHEUDO¶V�FDQFHOODWLRQ�SROLF\��

LQFOXGLQJ�WKH�IDFW�WKDW�&HUHEUDO�VXSSRVHGO\�DGGHG�DQ�DXWRPDWLF�FDQFHOODWLRQ�IHDWXUH�WR�3ODLQWLII�'HERQR¶V�

8VHU�$FFRXQW���

����� 3ODLQWLII� 'HERQR� UHOLHG� RQ� WKH� UHSUHVHQWDWLRQV� IURP� &HUHEUDO� DERXW� WKH� VHUYLFHV� LW�

SURPLVHG�DQG�WKH�HDVH�RI�FDQFHOOLQJ�WKH�VXEVFULSWLRQ�EDVHG�RQ�WKH�UHSUHVHQWDWLRQV�3ODLQWLII�'HERQR�ZDV�

SUHVHQWHG�DW�VLJQ�XS��+DG�3ODLQWLII�'HERQR�EHHQ�DZDUH�RI�&HUHEUDO�GHFHSWLYH�ELOOLQJ�DQG�FDQFHOODWLRQ�

SUDFWLFHV��WKH\�ZRXOG�QRW�KDYH�VLJQHG�XS�RU�SDLG�IRU�D�&HUHEUDO�VXEVFULSWLRQ��

Plaintiff Atherton 

����� 3ODLQWLII� $WKHUWRQ� VLJQHG�XS� IRU� D� &HUHEUDO� PHPEHUVKLS� RQ� $SULO� ���� ������ 7KH�

PHGLFDWLRQ�PDQDJHPHQW�SODQ�VKH�VLJQHG�XS�IRU� LQFOXGHG�RQH�DSSRLQWPHQW�ZLWK�D�SUHVFULEHU�DQG�RQH�

DSSRLQWPHQW�ZLWK�D�&DUH�&RXQVHORU�HDFK�PRQWK��
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����� 8SRQ�VLJQLQJ�XS�IRU�&HUHEUDO��3ODLQWLII�$WKHUWRQ�UHFDOOV�UHFHLYLQJ�D�³ZHOFRPH�HPDLO´�

IURP�&HUHEUDO��LQIRUPLQJ�KHU�RI�³,PSRUWDQW�QH[W�VWHSV´�LQFOXGLQJ�VFKHGXOLQJ�DQ�DSSRLQWPHQW�ZLWK�D�

&DUH�&RXQVHORU�DQG�VFKHGXOLQJ�DQ�DSSRLQWPHQW�ZLWK�KHU�SUHVFULEHU��7KH�HPDLO�DOVR�LQIRUPHG�3ODLQWLII�

$WKHUWRQ�WKDW�VKH�FRXOG�³>F@RQQHFW�ZLWK�>KHU@�SHUVRQDO�FRRUGLQDWRU�DW�DQ\�WLPH�YLD�WKH�PHVVDJLQJ�SRUWDO�

LQ�>KHU@�DFFRXQW´�DQG�WKDW�WKH\�ZRXOG�PDNH�³VXUH�WR�DQVZHU�DQ\�RI�>KHU@�DFFRXQW�TXHVWLRQV�ZLWKLQ����

KRXUV�´�7KH�HPDLO�QRWDEO\�GLG�QRW�GLVFORVH�RU�GHVFULEH�WKH�GHWDLOV�RI�&HUHEUDO¶V�DXWRUHQHZDO�SURFHGXUH�

RU�FDQFHOODWLRQ�PHWKRG�DQG�SROLF\��QRU�GLG�LW�LQIRUP�3ODLQWLII�$WKHUWRQ�RQ�ZKLFK�GDWH�KHU�VXEVFULSWLRQ�

ZDV�VFKHGXOHG�WR�DXWRPDWLFDOO\�UHQHZ��3ODLQWLII�$WKHUWRQ�GLG�QRW�UHFHLYH�D�VHSDUDWH�³UHFHLSW´�HPDLO�

GHWDLOLQJ�KHU�SD\PHQW�SODQ�RU�VXEVFULSWLRQ�GHWDLOV�RU�DQ\�PHQWLRQ�RI�WKH�VWHSV�WKDW�3ODLQWLII�$WKHUWRQ�

ZRXOG�QHHG�WR�WDNH�WR�FDQFHO�KHU�VXEVFULSWLRQ�DW�DQ\�WLPH����

����� 2Q�WKH�VDPH�GD\�VKH�VLJQHG�XS�DQG�ZDV�FKDUJHG�����IRU�WKH�LQLWLDO�PRQWK�RI�PHPEHUVKLS��

&HUHEUDO�DVNHG�KHU� WR�SURGXFH�D� IRUP�RI� LGHQWLILFDWLRQ��6LQFH�VKH�ZDV�VWLOO�ZDLWLQJ� IRU�XSGDWHG�VWDWH�

LGHQWLILFDWLRQ�WR�EH�VHQW�E\�KHU�VWDWH��VKH�UHDFKHG�RXW�WR�FXVWRPHU�VHUYLFH�WKDW�VDPH�GD\�WR�H[SODLQ�KHU�

VLWXDWLRQ�DQG�DOVR�WR�UHTXHVW�LPPHGLDWH�FDQFHOODWLRQ�RI�KHU�DFFRXQW�LQ�OLHX�RI�WKLV�UHTXLUHPHQW��:KHQ�

VKH�WULHG�FDOOLQJ�FXVWRPHU�VHUYLFH��KHU�FDOOV�ZHUH�RIWHQ�GURSSHG�DIWHU�ZDLWLQJ�RQ�KROG�IRU�DSSUR[LPDWHO\�

DQ�KRXU�IRU�D�UHSUHVHQWDWLYH�WR�FRPH�RQ�WKH�OLQH��

����� 8QDEOH� WR� UHDFK� DQ\� FXVWRPHU� VHUYLFH� DJHQWV� E\� SKRQH�� 3ODLQWLII� $WKHUWRQ� HPDLOHG�

&HUHEUDO� WR� UHTXHVW� LPPHGLDWH� FDQFHOODWLRQ� RI� KHU� VXEVFULSWLRQ�� &HUHEUDO� QHYHU� UHVSRQGHG� WR� WKHVH�

HPDLOV��6KH�ZDV�IRUFHG�WR�ILOH�D�GLVSXWH�RI�WKH�FKDUJHV�PDGH�E\�&HUHEUDO�ZLWK�KHU�EDQN��:KLOH�KHU�EDQN�

ZDV�QRW�VXFFHVVIXO�LQ�UHYHUVLQJ�WKH�FKDUJHV�&HUHEUDO�PDGH��WKH\�GLG�SXW�D�EORFN�RQ�DQ\�IXUWKHU�FKDUJHV�

WR�KHU�FDUG�E\�&HUHEUDO��

����� 'HVSLWH�FDOOLQJ�&HUHEUDO�WR�UHTXHVW�FDQFHOODWLRQ�RQ�WKH�VDPH�GD\�VKH�VLJQHG�XS��3ODLQWLII�

$WKHUWRQ�ZDV�FKDUJHG�IRU�&HUHEUDO�VXEVFULSWLRQV�IRU�WKH�PRQWKV�RI�$SULO�����������0D\�����������DQG�

-XQH������������

����� )XUWKHU�� 3ODLQWLII� $WKHUWRQ� GRHV� QRW� UHFDOO� KDYLQJ� HYHU� UHFHLYHG� QRWLILFDWLRQ� IURP�

&HUHEUDO� DV� WR� LWV� FKDQJH� LQ� WHUPV� RI� VHUYLFH�� LQFOXGLQJ� WKH�PDWHULDO� FKDQJHV� &HUHEUDO� PDGH� WR� LWV�

FDQFHOODWLRQ�SROLF\�DURXQG�WKH�HQG�RI�0D\�������1RWDEO\��3ODLQWLII�$WKHUWRQ�GLG�QRW�UHFHLYH�DQ�HPDLO�RU�
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RWKHU�DOHUW�WR�LQIRUP�KHU�RI�WKH�PDWHULDO�FKDQJHV�WKDW�ZRXOG�LPSDFW�KHU�&HUHEUDO�VXEVFULSWLRQ���

����� 3ODLQWLII�$WKHUWRQ�H[SUHVVHG�DQ�LQWHQW�WR�RSW�RXW�RI�UHVROYLQJ�DQ\�GLVSXWHV�ZLWK�&HUHEUDO�

WKURXJK�LQGLYLGXDO�DUELWUDWLRQ�SXUVXDQW�WR�6HFWLRQ����RI�WKH�&HUHEUDO�7HUPV�DQG�&RQGLWLRQV��XSGDWHG�

0D\�����������ZKLFK�VKH�LQGLFDWHG�LQ�D�OHWWHU�HPDLOHG�WR�&HUHEUDO�RQ�-XQH�����������

����� 3ODLQWLII� $WKHUWRQ� UHOLHG� RQ� WKH� UHSUHVHQWDWLRQV� IURP� &HUHEUDO� DERXW� WKH� VHUYLFHV� LW�

SURPLVHG�DQG�WKH�HDVH�RI�FDQFHOOLQJ�WKH�VXEVFULSWLRQ�EDVHG�RQ�WKH�UHSUHVHQWDWLRQV�3ODLQWLII�$WKHUWRQ�ZDV�

SUHVHQWHG�DW�VLJQ�XS��+DG�3ODLQWLII�$WKHUWRQ�EHHQ�DZDUH�RI�&HUHEUDO¶V�GHFHSWLYH�ELOOLQJ�DQG�FDQFHOODWLRQ�

SUDFWLFHV��VKH�ZRXOG�QRW�KDYH�VLJQHG�XS�RU�SDLG�IRU�D�&HUHEUDO�VXEVFULSWLRQ��
�
(�� &HUHEUDO�,V�$ZDUH�RI�WKH�'HFHSWLYHQHVV�RI�LWV�$XWRPDWLF�5HQHZDO�6FKHPH�DQG�

'LIILFXOW�&DQFHOODWLRQ�3URFHVV�
�

����� ,Q� FRQWLQXLQJ� WR� FDUU\� RXW� LWV� IUDXGXOHQW� ELOOLQJ� DQG� PDUNHWLQJ� WDFWLFV�� &HUHEUDO� KDV�

LJQRUHG� QXPHURXV� JODULQJ� UHG� IODJV� GHPRQVWUDWLQJ� WKDW� FRQVXPHUV� DUH� EHLQJ� PLVOHG�� LQFOXGLQJ�

DEQRUPDOO\�KLJK�FRPSODLQW�UDWHV��
� �

��� &HUHEUDO�+DV�5HFHLYHG�+XQGUHGV�RI�&RPSODLQWV�5HJDUGLQJ�WKH�'HFHSWLYHQHVV�
RI�LWV�6FKHPH�

����� 7KURXJK� WKH�%HWWHU� %XVLQHVV� %XUHDX� �³%%%´��� &HUHEUDO� KDV� UHFHLYHG�PRUH� WKDQ� ����

FXVWRPHU�UHYLHZV��DQG�KDV�D�UDWLQJ�RI������RXW�RI���VWDUV��7KHUH�KDYH�EHHQ�����FXVWRPHU�FRPSODLQWV�

FORVHG�ZLWKLQ�WKH�ODVW���\HDUV���

����� 7KH� FRPSODLQWV� RQ� WKH� %%%� ZHEVLWH� HFKR� WKH� 3ODLQWLIIV¶� H[SHULHQFHV�� DV� FRQVXPHUV�

FRPSODLQ�WKDW�WKH\�ZHUH�LQGXFHG�WR�SD\�IRU�D�VXEVFULSWLRQ�WKDW�GLG�QRW�SURYLGH�WKH�VHUYLFHV�H[SHFWHG�DQG�

ZKLFK�ZDV�H[WUHPHO\�GLIILFXOW�WR�FDQFHO��UHVXOWLQJ�LQ�FRQVXPHUV�SD\LQJ�IRU�VXEVFULSWLRQ�VHUYLFHV�WKH\�

GLG�QRW�ZDQW��/LNH�3ODLQWLIIV��RWKHU�&HUHEUDO�FXVWRPHUV�KDYH�H[SUHVVHG�VLPLODU�RXWUDJH�DERXW�&HUHEUDO¶V�

SUHGDWRU\�VFKHPH�DQG�GLIILFXOW�FDQFHOODWLRQ�SURFHVV��LQFOXGLQJ�LQ�WKH�IROORZLQJ�FRPSODLQWV�SRVWHG�RQ�WKH�

%%%¶V�ZHEVLWH�����

�������������������������������������������������
��� KWWSV���ZZZ�EEE�RUJ�XV�FD�ZDOQXW�SURILOH�FRXQVHOLQJ�FHUHEUDO��������������FXVWRPHU�UHYLHZV��
KWWSV���ZZZ�EEE�RUJ�XV�RU�SRUWODQG�SURILOH�PHQWDO�KHDOWK�VHUYLFHV�FHUHEUDO�LQF������
�����������FRPSODLQWV��ODVW�YLVLWHG�6HSWHPEHU������������
�
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�
�

�
�

����� 6FRUHV�RI�VLPLODU�FRPSODLQWV�RQ�7UXVWSLORW��5HGGLW��DQG�7ZLWWHU�PDNH�FOHDU�WKDW�&HUHEUDO��

FXVWRPHUV�DUH�XQZLOOLQJO\�EHLQJ�FKDUJHG�IRU�PRQWKO\�VXEVFULSWLRQ�IHHV�IRU�VHUYLFHV�WKDW�WKH\�ZLVK�DQG�

KDYH�DWWHPSWHG�WR�FDQFHO��2XW�RI�WKH�������UHYLHZV�RQ�7UXVWSLORW������RI�FXVWRPHUV�UDWH�&HUHEUDO�DV�

³SRRU´�RU�³EDG�´�$�VDPSOH�RI�WKHVH�FRQVXPHU�FRPSODLQWV�DUH�FRQWDLQHG�EHORZ���
�
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���
�

���

�������������������������������������������������
���KWWSV���ZZZ�UHGGLW�FRP�U�$'+'�FRPPHQWV�W���JQ�GRQWBVLJQBXSBIRUBFHUHEUDOFRP���ODVW�YLVLWHG�
6HSWHPEHU�������������
���KWWSV���ZZZ�WUXVWSLORW�FRP�UHYLHZ�FHUHEUDO�FRP"VWDUV ���ODVW�YLVLWHG�6HSWHPEHU�������������
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���
�

���
�

�������������������������������������������������
���Id���
���KWWSV���WZLWWHU�FRP�UXE\VOLSSDKV�VWDWXV����������������������ODVW�YLVLWHG�6HSWHPEHU�������������
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���
�
�
�

���
�
�
�

�������������������������������������������������
���KWWSV���ZZZ�WUXVWSLORW�FRP�UHYLHZ�FHUHEUDO�FRP"VWDUV ���ODVW�YLVLWHG�6HSWHPEHU������������
��KWWSV���ZZZ�UHGGLW�FRP�U�FHUHEUDOIUDXG�FRPPHQWV�X�[�XG�LIB\RXBQHHGBDB���BUHIXQGBWKUHDWHQBOHJ
DO���ODVW�YLVLWHG�6HSWHPEHU�������������
�
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�

���
�

���
�

����� &HUHEUDO� LV� IXUWKHU� DZDUH� WKDW� XVHUV� DUH� H[SHULHQFLQJ� LVVXHV� ZLWK� WKH� QHZO\� DGGHG�

�������������������������������������������������
���KWWSV���WZLWWHU�FRP�7ULPQDWLRQ�����VWDWXV����������������������ODVW�YLVLWHG�-XQH�����������
���KWWSV���ZZZ�WUXVWSLORW�FRP�UHYLHZ�FHUHEUDO�FRP"SDJH �	VWDUV ���ODVW�YLVLWHG�6HSWHPEHU�������������
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FDQFHOODWLRQ�IHDWXUH�DV�GHPRQVWUDWHG�WKURXJK�WKH�IROORZLQJ�FRPSODLQWV²VRPH�RI�ZKLFK�&HUHEUDO�HYHQ�

UHVSRQGHG�WR��

�

� �

��

�

�

�

�

� � � � � � � � � � � � ���

�

�

�

�

�

�

�

�

� � � � � � � � � � � � ����

�

�

�

�

�

�������������������������������������������������
���KWWSV���ZZZ�EEE�RUJ�XV�FD�ZDOQXW�SURILOH�FRXQVHOLQJ�FHUHEUDO��������������FXVWRPHU�UHYLHZV��ODVW�
YLVLWHG�6HSW�������������
���KWWSV���ZZZ�EEE�RUJ�XV�FD�ZDOQXW�SURILOH�FRXQVHOLQJ�FHUHEUDO��������������FRPSODLQWV��ODVW�
YLVLWHG�6HSW�������������
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�

�

�

�

�

�

�

�

�

�

�
���

�

� � � � � � � � � � � � �

�

�

�

�

�

�

�

�

�

�

�������������������������������������������������
���KWWSV���SOD\�JRRJOH�FRP�VWRUH�DSSV�GHWDLOV"LG FRP�FHUHEUDO�FHUHEUDO	KO HQB86	JO 86��ODVW�YLVLWHG�
6HSW�������������
���Id.  
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� �

�

�

�

�

�

�

�

�

�

�

� � � � � � � � � � � � ���

�

����� 7KXV�� DIWHU� UHFHLYLQJ� WKRXVDQGV� RI� FRPSODLQWV� IURP� FXVWRPHUV�ZKR�ZHUH� XQZLOOLQJO\�

HQUROOHG�LQ�&HUHEUDO¶V�DXWR�UHQHZLQJ�VXEVFULSWLRQ²SD\LQJ�IRU�VHUYLFHV�QHYHU�UHQGHUHG²&HUHEUDO�NQHZ�

RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FDQFHOODWLRQ�SURFHVV�ZDV�XQQHFHVVDULO\�GLIILFXOW��WUDSSLQJ�FXVWRPHUV�LQWR�

SD\LQJ�IRU�D�VXEVFULSWLRQ�WKDW�WKH\�GLG�QRW�GHVLUH�DQG�ZLVKHG�WR�FDQFHO��6RPH�FXVWRPHUV�UHSRUW�KDYLQJ�

WR�UHVRUW�WR�FDQFHOOLQJ�WKHLU�FUHGLW�FDUGV�RU�GLVSXWLQJ�FKDUJHV�ZLWK�WKHLU�EDQNV�WR�DYRLG�XQZDQWHG�FKDUJHV�

DIWHU�FDQFHOOLQJ�WKHLU�VXEVFULSWLRQ����

����� <HW�&HUHEUDO�KDV�FRQWLQXHG�LWV�PDUNHWLQJ�SOR\��GLVUHJDUGLQJ�WKH�IDFW�WKDW�WKRXVDQGV�RI�

FXVWRPHUV�DUH�SD\LQJ�IRU�VHUYLFHV�QHYHU�UHQGHUHG�DQG�DUH�XQDEOH�WR�FDQFHO�DQG�WKXV�FKDUJHG�IRU�QRQ�

UHIXQGDEOH�PHPEHUVKLSV��
�

��� &HUHEUDO�$FNQRZOHGJHV�WKH�(OHPHQWV�RI�LWV�(QUROOPHQW�6FDP�LQ�LWV�
&RPPXQLFDWLRQV�WR�&XVWRPHUV�

����� &HUHEUDO¶V�UHVSRQVHV�WR�FXVWRPHUV�RQ�FRQVXPHU�VLWHV�VXFK�DV�%%%��*RRJOH�3OD\6WRUH�DQG�

7UXVWSLORW�VKRZ�WKDW�&HUHEUDO�ZDV�ZHOO�DZDUH�RI� LWV�VFKHPH��SURYLGLQJ� WKH�VDPH�FDQQHG�UHVSRQVH� WR�

�������������������������������������������������
���Id. �
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FRQVXPHUV�DFNQRZOHGJLQJ�WKH�³OHVV�WKDQ�VDWLVIDFWRU\�FDUH´�DQG�VWDWLQJ�WKDW��DV�D�PHQWDO�KHDOWK�FRPSDQ\��

&HUHEUDO�LV�³ZKROHKHDUWHGO\�IRFXVHG�RQ�LPSURYLQJ�WKH�ZHOO�EHLQJ�RI�WKRXVDQGV�RI�LQGLYLGXDOV�ZKR�PD\�

QRW�KDYH�KDG�DFFHVV�WR��RU�WKH�PHDQV�WR�DIIRUG��TXDOLW\�PHQWDO�KHDOWK�FDUH�´�,W�LQYLWHV�FXVWRPHUV�WR�UHDFK�

RXW�WR�WKH�&HUHEUDO�7HDP�WR�³KRSHIXOO\�KHOS�UHSDLU�\RXU�WUXVW�LQ�&HUHEUDO�´���

����� &HUHEUDO� SURYLGHG� WKLV� UHVSRQVH� RQ�PXOWLSOH� FXVWRPHU� UHYLHZV� UHJDUGLQJ� WKH� GLIILFXOW�

FDQFHOODWLRQ�SURFHVV��&HUHEUDO�LV�DOVR�DZDUH�WKDW�FXVWRPHUV�DUH�IDFLQJ�GLIILFXOWLHV�LQ�FRQWDFWLQJ�FXVWRPHU�

FDUH�EHFDXVH�&HUHEUDO¶V�FXVWRPHU�VHUYLFH�LV�YLUWXDOO\�QRQ�H[LVWHQW�����

����� &HUHEUDO� DOVR� UHFRJQL]HV� WKDW� FXVWRPHUV� H[SHULHQFH� ³GLIILFXOW\� FDQFHOOLQJ´� DQG�

³GLIILFXOW\�XWLOL]LQJ� WKH� VHUYLFH�´� ODPHQWLQJ� WKDW� LW� LV� VRUU\� WR�KHDU� WKDW� FXVWRPHUV¶� H[SHULHQFHV�ZHUH�

³GLVDSSRLQWLQJ�´� LQYLWLQJ� FXVWRPHUV� WR� VHSDUDWHO\� UHDFK�RXW� WR�&HUHEUDO�&XVWRPHU�6XSSRUW� WR� IXUWKHU�

GLVFXVV�WKHLU�GLVSXWHV����
�

��� &HUHEUDO�.QRZV�LWV�&ODLPV�RI�$YDLODEOH�7UDLQHG�3URIHVVLRQDOV�LV��
)DOVH�DQG�0LVOHDGLQJ�

����� 6LPLODUO\��&HUHEUDO�LV�DZDUH�WKDW�LW�LV�XQDEOH�WR�SURYLGH�DYDLODEOH�WUDLQHG�SURIHVVLRQDOV�

IRU�VXEVFULEHUV�ZLWKLQ�D�UHDVRQDEOH�SHULRG�RI�WLPH��'HVSLWH�DGYHUWLVLQJ�WKDW�&HUHEUDO�VXEVFULEHUV�ZLOO�

KDYH�³UHJXODU´�YLGHR�SKRQH�VHVVLRQV�ZLWK�DQ�DVVLJQHG�FDUH�FRXQVHORU�DQG�ZLOO�EH�DEOH�WR�VHH�D�SUHVFULEHU�

LQ�³W\SLFDOO\�OHVV�WKDQ���GD\V�´�&HUHEUDO�LV�DZDUH�WKDW�PDQ\�VXEVFULEHUV�IDFH�GLIILFXOWLHV�LQ�VFKHGXOLQJ�

DSSRLQWPHQWV�GXH�WR�ODFN�RI�DYDLODELOLW\���

����� 7KH�&HUHEUDO�7HDP�KDV�DFNQRZOHGJHG²DQG�UHVSRQGHG�WR²FRQVXPHU�FRPSODLQWV� WKDW�

ZKHQ�WKH\�JR�WR�VFKHGXOH�DQ�DSSRLQWPHQW��&HUHEUDO�WHOOV�WKHP�WKHUH�LV�³QR�DYDLODELOLW\´�RI�SURYLGHUV�LQ�

WKHLU�DUHD��\HW�WKHLU�FUHGLW�FDUGV�DUH�FKDUJHG�DQ\ZD\�����

����� 2QH�&HUHEUDO� VXEVFULEHU�� .DWLH�0DF�� WRRN� WR� 7LN7RN� LQ�'HFHPEHU� ����� WR� UHOD\� KHU�

H[SHULHQFH�RI�KDYLQJ�WR�HQWHU�KHU�FUHGLW�FDUG�LQIRUPDWLRQ�EHIRUH�FKRRVLQJ�D�WKHUDSLVW�RQO\�WR�OHDUQ�WKDW²

�������������������������������������������������
���See, e.g.��KWWSV���ZZZ�EEE�RUJ�XV�FD�ZDOQXW�SURILOH�FRXQVHOLQJ�FHUHEUDO��������������FXVWRPHU�
UHYLHZV��ODVW�YLVLWHG�6HSWHPEHU�������������
��� See, e.g.� KWWSV���ZZZ�WUXVWSLORW�FRP�UHYLHZ�FHUHEUDO�FRP"SDJH �	VWDUV �� �ODVW� YLVLWHG� 6HSWHPEHU�
������������
���See, e.g.�KWWSV���ZZZ�EEE�RUJ�XV�FD�ZDOQXW�SURILOH�FRXQVHOLQJ�FHUHEUDO��������������FXVWRPHU�
UHYLHZV��ODVW�YLVLWHG�6HSWHPEHU�������������
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DIWHU�VKH�KDG�DOUHDG\�SURYLGHG�KHU�FUHGLW�FDUG�LQIRUPDWLRQ�DQG�ZDV�ORFNHG�LQWR�D�VXEVFULSWLRQ²RQO\�WZR�

WKHUDSLVWV� ZHUH� DYDLODEOH� LQ� KHU� DUHD�� QHLWKHU� RI� ZKRP�PHW� KHU� QHHGV�� 7KLV�ZDV� D� IDU� FU\� IURP� WKH�

³KXQGUHGV´�RI�RSWLRQV�&HUHEUDO�DGYHUWLVHG��ZKLFK�LQGXFHG�0V��0DF�LQWR�VXEVFULELQJ��,W�ZDV�QRW�XQWLO�

KDYLQJ�JRQH�EDFN�DQG�IRUWK�ZLWK�&HUHEUDO�four�WLPHV�EHIRUH�&HUHEUDO�HYHQ�RIIHUHG�0V��0DF�D�SDOWU\����

SHUFHQW�UHIXQG�IRU�D�VHUYLFH�VKH�QHYHU�XVHG�WKDW�GLG�QRW�SURYLGH�D�WUHDWPHQW�WKDW�VXLWHG�KHU�QHHGV�����

����� 'HVSLWH�LWV�NQRZOHGJH�WKDW�LW�FDQQRW�OLYH�XS�WR�LWV�SXEOLF�UHSUHVHQWDWLRQV�DERXW�DYDLODEOH�

DFFHVV�WR�FDUH�SURYLGHUV��&HUHEUDO�LV�VWHDGIDVW�LQ�LWV�GHFHSWLYH�PDUNHWLQJ�DQG�HQUROOPHQW�SURFHVVHV��IDOVHO\�

DGYHUWLVLQJ�WKH�DYDLODELOLW\�RI�WUDLQHG�SURIHVVLRQDOV�DQG�SUHYHQWLQJ�FXVWRPHUV�IURP�GLVFRYHULQJ�WKH�WUXWK�

XQWLO�DIWHU�WKH\�DUH�ORFNHG�LQWR�D�QRQUHIXQGDEOH�VXEVFULSWLRQ���
�

��� &HUHEUDO�2QO\�3URYLGHV�5HIXQGV�WR�&XVWRPHUV�:KR�7KUHDWHQ�/HJDO�$FWLRQ�

����� :KHQ�&HUHEUDO�GRHV�SURYLGH� UHIXQGV�� LW� W\SLFDOO\�RQO\�GRHV� VR�DIWHU� D� VTXHDN\�ZKHHO�

FXVWRPHU�WKUHDWHQV�OHJDO�DFWLRQ�RU�SXEOLFO\�FRPSODLQV���

����� ,QWHUQDO�GRFXPHQWV�UHSRUWHGO\�UHYHDO�&HUHEUDO¶V�VWULFW�SURWRFRO�IRU�LVVXLQJ�UHIXQGV��$V�

UHSRUWHG�E\�Forbes� &HUHEUDO¶V�LQWHUQDO�UHIXQG�SROLF\�OD\V�RXW����VSHFLILF�VFHQDULRV�ZKHQ�WKH�FRPSDQ\�

ZLOO�JUDQW�D�IXOO�UHIXQG��LQFOXGLQJ�WKUHDWV�RI�OHJDO�DFWLRQ�����

����� 7KH� SROLF\� IXUWKHU� VHSDUDWHV� RXW� FXVWRPHUV� ZKR� ³KDG� WKH� DELOLW\� WR� VFKHGXOH� ZLWK� D�

FOLQLFLDQ�ZLWKLQ�D�UHDVRQDEOH�WLPH�IUDPH´�DQG�WKRVH�ZHUH�XQDEOH�WR�VFKHGXOH�³DV�D�UHVXOW�RI�FOLQLFLDQ�

FDSDFLW\� LVVXHV�´�+RZHYHU�� WKH� ³UHDVRQDEOH� WLPH� IUDPH´� LV� XQGHILQHG� LQ� HLWKHU�&HUHEUDO¶V� WHUPV� DQG�

FRQGLWLRQV�RU�LWV�ELOOLQJ�SROLF\��

����� &HUHEUDO¶V�DFWLQJ�&(2�DQG�IRUPHU�FKLHI�PHGLFDO�RIILFHU�DQG�SV\FKLDWULVW��'DYLG�0RX��

GHQLHG�DQ\�DZDUHQHVV�DERXW�WKH�WLPHOLQHV�RI�&HUHEUDO¶V�LQWHUQDO�UHIXQG�SROLFLHV��DQG�VDLG�WKDW�&HUHEUDO�

�������������������������������������������������
���&DUO\�6WHUQ��Woman slams Simone Biles-backed therapy app Cerebral, accusing the company of 
‘scamming’ users and ‘preying’ on those with mental illness by pre-charging for services it doesn’t 
provide��'DLO\�0DLO��-DQ�������������DYDLODEOH�KWWSV���ZZZ�GDLO\PDLO�FR�XN�IHPDLO�DUWLFOH�
���������:RPDQ�VODPV�WKHUDS\�DSS�&HUHEUDO�DFFXVLQJ�VFDPPLQJ�SHRSOH�KWPO �ODVW�YLVLWHG�
6HSWHPEHU���������� ��
���.DWLH�-HQQLQJV��Getting a Refund From Mental Health Startup Cerebral Can Take Its Own Toll on 
Customers��)25%(6��)HE�������������DYDLODEOH���
KWWSV���ZZZ�IRUEHV�FRP�VLWHV�NDWLHMHQQLQJV������������JHWWLQJ�D�UHIXQG�IURP�PHQWDO�KHDOWK�VWDUWXS�
FHUHEUDO�FDQ�WDNH�LWV�RZQ�WROO�RQ�FXVWRPHUV�"VK ��D������FF���ODVW�YLVLWHG�6HSWHPEHU������������

Case 3:22-cv-03378-AGT   Document 23   Filed 09/29/22   Page 44 of 63



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

GRHV� QRW� PDNH� WKHVH� SROLFLHV� SXEOLF� WR� FRQVXPHUV� EHFDXVH� ³FRPPXQLFDWLQJ� VSHFLILF� WKUHVKROGV�

H[WHUQDOO\�FRXOG�FDXVH�JUHDWHU�FRQIXVLRQ�´����

����� 7KH�Forbes�DUWLFOH�GHWDLOV�WKH�VSHFLILF�H[SHULHQFH�RI�D�&HUHEUDO�VXEVFULEHU��³(OL]DEHWK�´�

ZKR�XQNQRZLQJO\�DJUHHG�WR�DQ�³XSJUDGHG´�FKDUJH�IRU�WKHUDS\�DQG�KDG�FRQWDFWHG�&HUHEUDO�WR�UHTXHVW�D�

UHIXQG�IRU�WKH�WZR�VHSDUDWH�FKDUJHV�RQ�KHU�ELOO��7KH�&HUHEUDO�UHSUHVHQWDWLYH�WROG�(OL]DEHWK�YLD�HPDLO�WKDW�

³VLQFH�ZH�ELOO�XVLQJ�D�VXEVFULSWLRQ�PRGHO��ZH�DUH�XQDEOH�WR�UHYHUVH�FKDUJHV�UHJDUGOHVV�RI�ZKHWKHU�RXU�

VHUYLFHV�KDYH�EHHQ�XWLOL]HG�´�/HVV�WKDQ�DQ�KRXU�DIWHU�(OL]DEHWK�GHWDLOHG�WKLV�LQWHUDFWLRQ�RQ�7ZLWWHU��D�

UHSUHVHQWDWLYH�IURP�WKH�FRUSRUDWH�RIILFH�DW�&HUHEUDO�OHIW�D�YRLFHPDLO�RQ�KHU�SKRQH�UHJDUGLQJ�KHU�WZHHW��

EODPLQJ�(OL]DEHWK�IRU�QRW�³UHDGLQJ>LQJ@�WKH�WHUPV�DQG�FRQGLWLRQV�ZKHQ�\RX�VLJQ�XS�IRU�WKLQJV´�FODLPLQJ�

WKDW� LW� LV�QRW�&HUHEUDO¶V�³IDXOW� LI� >VKH�FKRVH@�QRW� WR�GR� WKDW�´�7KH�YRLFHPDLO�HQGHG�ZLWK� WKH�&HUHEUDO�

UHSUHVHQWDWLYH�DGPRQLVKLQJ�(OL]DEHWK�WR�³NHHS�\RXU�FRPPHQWV�WR�\RXUVHOI�´�,W�ZDV�RQO\�DIWHU�(OL]DEHWK�

VHQW�D�IROORZ�XS�HPDLO�WR�&HUHEUDO�WKUHDWHQLQJ�WR�UHSRUW�WKH�FRPSDQ\�WR�KHU�VWDWH�DWWRUQH\�JHQHUDO�WKDW�

(OL]DEHWK�ZDV�QRWLILHG�VKH�ZRXOG�EH�UHFHLYLQJ�D�IXOO�UHIXQG����

����� 3URWHFWLQJ�LWV�RZQ�UHSXWDWLRQ�DSSHDUV�WR�EH�D�SULRULW\�LQ�&HUHEUDO�JUDQWLQJ�UHIXQGV��7KH�

LQWHUQDO� UHIXQG� SROLF\� VD\V� WKDW� IXOO� UHIXQGV�ZLOO� DOVR� EH� JUDQWHG� LI� D� FXVWRPHU� ³WKUHDWHQV� OHDYLQJ� D�

QHJDWLYH�UHYLHZ´�RQ�ZHEVLWHV��LQFOXGLQJ�7UXVWSLORW��WKH�%HWWHU�%XVLQHVV�%XUHDX�RU�5HYLHZV�LR���

����� 7KH� RSDTXH� FXVWRPHU� VHUYLFH� SROLFLHV� DUH� GUDZLQJ� LUH� IURP�&HUHEUDO� VWDII� DV�ZHOO� DV�

FXVWRPHUV��$�&HUHEUDO�WKHUDSLVW�WROG�Forbes�WKDW�³WKH�PDLQ�WKLQJ�WKDW�D�ORW�RI�HPSOR\HHV�DUH�DVNLQJ�IRU�

LV� MXVW� WUDQVSDUHQF\«)URP� ZKDW� DOO� RI� XV� DUH� EHLQJ� WROG�� RXU� FRPSDQ\� LV� GRLQJ� ZHOO� DQG� ZH¶UH�

H[SHULHQFLQJ�H[WUHPH�JURZWK��:K\�QRW�PDNH�DQ�HIIRUW�WR�GR�ULJKW�E\�\RXU�FOLQLFDO�VWDII�DQG�GR�ULJKW�E\�

WKH�SDWLHQWV�WKDW�ZH¶UH�WKHUH�WR�VHUYH"´���

&/$66�$&7,21�$//(*$7,216�

����� 7KLV�DFWLRQ�LV�EURXJKW�DV�D�FODVV�DFWLRQ�SXUVXDQW�WR�5XOH����D��DQG����E�������E�����DQG�

�F�����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��3ODLQWLIIV�VHHN�FHUWLILFDWLRQ�RI�WKH�IROORZLQJ�&ODVV��
�
1DWLRQZLGH�&ODVV��$OO�SHUVRQV� LQ� WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�D�&HUHEUDO�

�������������������������������������������������
���Id.�
���Id.�
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VXEVFULSWLRQ�YLD�WKH�&HUHEUDO�ZHEVLWH�RU�PRELOH�DSS�DQG�ZKR��L��ZHUH�FKDUJHG�E\�
&HUHEUDO�IRU�D�VXEVFULSWLRQ�DQG��LL��GLG�QRW�UHFHLYH�D�IXOO�UHIXQG�RU�FKDUJHEDFN�RI�
DOO�&HUHEUDO�VXEVFULSWLRQ�FKDUJHV��

� ,Q�DGGLWLRQ�DQG�RU�LQ�WKH�DOWHUQDWLYH��3ODLQWLIIV�VHHN�FHUWLILFDWLRQ�RI�WKH�IROORZLQJ�6WDWH�FODVV��
�
&DOLIRUQLD�&ODVV��$OO�SHUVRQV�LQ�&DOLIRUQLD�ZKR�SXUFKDVHG�D�&HUHEUDO�VXEVFULSWLRQ�
YLD�WKH�&HUHEUDO�ZHEVLWH�RU�PRELOH�DSS�DQG�ZKR��L��ZHUH�FKDUJHG�E\�&HUHEUDO�IRU�
D�VXEVFULSWLRQ�DQG��LL��GLG�QRW�UHFHLYH�D�IXOO�UHIXQG�RU�FKDUJHEDFN�RI�DOO�&HUHEUDO�
VXEVFULSWLRQ�FKDUJHV��
�
:DVKLQJWRQ� &ODVV�� $OO� SHUVRQV� LQ� :DVKLQJWRQ� ZKR� SXUFKDVHG� D� &HUHEUDO�
VXEVFULSWLRQ�YLD�WKH�&HUHEUDO�ZHEVLWH�RU�PRELOH�DSS�DQG�ZKR��L��ZHUH�FKDUJHG�E\�
&HUHEUDO�IRU�D�VXEVFULSWLRQ�DQG��LL��GLG�QRW�UHFHLYH�D�IXOO�UHIXQG�RU�FKDUJHEDFN�RI�
DOO�&HUHEUDO�VXEVFULSWLRQ�FKDUJHV��
�
1RUWK�&DUROLQD�&ODVV��$OO�SHUVRQV�LQ�1RUWK�&DUROLQD�ZKR�SXUFKDVHG�D�&HUHEUDO�
VXEVFULSWLRQ�YLD�WKH�&HUHEUDO�ZHEVLWH�RU�PRELOH�DSS�DQG�ZKR��L��ZHUH�FKDUJHG�E\�
&HUHEUDO�IRU�D�VXEVFULSWLRQ�DQG��LL��GLG�QRW�UHFHLYH�D�IXOO�UHIXQG�RU�FKDUJHEDFN�RI�
DOO�&HUHEUDO�VXEVFULSWLRQ�FKDUJHV��

����� ([FOXGHG�IURP�WKH�&ODVVHV�LV�&HUHEUDO��LWV�DIILOLDWHV��HPSOR\HHV��RIILFHUV�DQG�GLUHFWRUV��

DQG�WKH�-XGJH�V��DVVLJQHG�WR�WKLV�FDVH���

����� 3ODLQWLIIV�UHVHUYH�WKH�ULJKW�WR�PRGLI\��FKDQJH��RU�H[SDQG�WKH�FODVV�GHILQLWLRQV�LI�GLVFRYHU\�

DQG�RU�IXUWKHU�LQYHVWLJDWLRQ�UHYHDO�WKDW�WKH�FODVV�GHILQLWLRQV�VKRXOG�EH�H[SDQGHG�RU�RWKHUZLVH�PRGLILHG����

����� 1XPHURVLW\�� �7KH�&ODVV� LV� VR�QXPHURXV� WKDW� MRLQGHU�RI� DOO�PHPEHUV� LV� LPSUDFWLFDEOH���

:KLOH�WKH�H[DFW�QXPEHU�DQG�LGHQWLWLHV�RI�LQGLYLGXDO�PHPEHUV�RI�WKH�&ODVV�LV�XQNQRZQ�DW�WKLV�WLPH��VXFK�

LQIRUPDWLRQ� EHLQJ� LQ� WKH� VROH� SRVVHVVLRQ� RI� &HUHEUDO� DQG� REWDLQDEOH� E\� 3ODLQWLIIV� RQO\� WKURXJK� WKH�

GLVFRYHU\�SURFHVV��3ODLQWLIIV�EHOLHYH��DQG�RQ�WKDW�EDVLV�DOOHJH��WKDW�WKH�&ODVV�HQFRPSDVVHV�DW�OHDVW�WHQV�RI�

WKRXVDQGV�RI�LQGLYLGXDOV�ZKRVH�LGHQWLWLHV�FDQ�EH�UHDGLO\�DVFHUWDLQHG�IURP�&HUHEUDO¶V�UHFRUGV��

����� 7KH�&ODVV�LV�DVFHUWDLQDEOH�EHFDXVH�LWV�PHPEHUV�FDQ�EH�UHDGLO\�LGHQWLILHG�XVLQJ�GDWD�DQG�

LQIRUPDWLRQ�NHSW�E\�&HUHEUDO�LQ�WKH�XVXDO�FRXUVH�RI�EXVLQHVV�DQG�ZLWKLQ�LWV�FRQWURO��3ODLQWLII�DQWLFLSDWHV�

SURYLGLQJ�DSSURSULDWH�QRWLFH�WR�HDFK�&ODVV�PHPEHU��LQ�FRPSOLDQFH�ZLWK�DOO�DSSOLFDEOH�IHGHUDO�UXOHV���

����� ([LVWHQFH�3UHGRPLQDQFH�RI�&RPPRQ�4XHVWLRQV�RI�)DFW�DQG�/DZ��&RPPRQ�TXHVWLRQV�

RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�PHPEHUV�RI�WKH�&ODVV���7KHVH�TXHVWLRQV�SUHGRPLQDWH�RYHU�WKH�TXHVWLRQV�

DIIHFWLQJ� LQGLYLGXDO�&ODVV�PHPEHUV�� �7KHVH�FRPPRQ� OHJDO�DQG� IDFWXDO�TXHVWLRQV� LQFOXGH��EXW�DUH�QRW�

OLPLWHG�WR���
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

D�� �:KHWKHU�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�DUH�IUDXGXOHQW��

E�� :KHWKHU�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�DSSOLFDEOH�VWDWH�RU�WHUULWRULDO�FRQVXPHU�

SURWHFWLRQ�VWDWXWHV��

F�� :KHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�RI�LWV�FRQGXFW��

G�� :KHWKHU�&ODVV�0HPEHUV�KDYH�EHHQ�LQMXUHG�E\�'HIHQGDQW¶V�FRQGXFW��

H�� :KHWKHU��DQG�WR�ZKDW�H[WHQW��HTXLWDEOH�UHOLHI�DQG�RU�RWKHU�UHOLHI�VKRXOG�EH�LPSRVHG�

RQ�'HIHQGDQW��DQG��LI�VR��WKH�QDWXUH�RI�VXFK�UHOLHI��DQG�

I�� 7KH�H[WHQW�RI�FODVVZLGH�LQMXU\�DQG�WKH�PHDVXUH�RI�GDPDJHV�IRU�WKRVH�LQMXULHV��

����� 7\SLFDOLW\�� �3ODLQWLIIV¶�FODLPV�DUH� W\SLFDO�RI� WKH�FODLPV�RI� WKH�&ODVV� VLQFH�HDFK�RI� WKH�

3ODLQWLIIV�ZHUH�VXEMHFW�WR�WKH�VDPH�RU�VLPLODU�PDUNHWLQJ��HQUROOPHQW�DQG�ELOOLQJ�SUDFWLFHV�HQJLQHHUHG�E\�

'HIHQGDQW��DV�ZDV�HDFK�PHPEHU�RI�WKH�&ODVV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZHUH�LQMXUHG�LQ�WKH�VDPH�

PDQQHU�E\�&HUHEUDO¶V�XQLIRUP�FRXUVH�RI�FRQGXFW�DOOHJHG�KHUHLQ���3ODLQWLIIV�DQG�DOO�&ODVV�PHPEHUV�KDYH�

WKH�VDPH�FODLPV�DJDLQVW�&HUHEUDO�UHODWLQJ�WR�WKH�FRQGXFW�DOOHJHG�KHUHLQ��DQG�WKH�VDPH�HYHQWV�JLYLQJ�ULVH�

WR� 3ODLQWLIIV¶� FODLPV� IRU� UHOLHI� DUH� LGHQWLFDO� WR� WKRVH� JLYLQJ� ULVH� WR� WKH� FODLPV� RI� DOO�&ODVV�0HPEHUV��

3ODLQWLIIV�DQG�DOO�&ODVV�PHPEHUV�VXVWDLQHG�PRQHWDU\�DQG�HFRQRPLF�LQMXULHV�DULVLQJ�RXW�RI�'HIHQGDQW¶V�

FRQGXFW��3ODLQWLIIV�DUH�DGYDQFLQJ� WKH�VDPH�FODLPV�DQG� OHJDO� WKHRULHV�RQ�EHKDOI�RI� WKHPVHOYHV�DQG�DOO�

DEVHQW�&ODVV�0HPEHUV���

����� $GHTXDF\���3ODLQWLIIV�DUH�DGHTXDWH�UHSUHVHQWDWLYHV�IRU�WKH�&ODVV�EHFDXVH�WKHLU�LQWHUHVWV�

GR�QRW�FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�WKH�&ODVV�WKDW�WKH\�VHHN�WR�UHSUHVHQW��3ODLQWLIIV�KDYH�UHWDLQHG�FRXQVHO�

FRPSHWHQW�DQG�KLJKO\�H[SHULHQFHG�LQ�FRPSOH[�FODVV�DFWLRQ�OLWLJDWLRQ²LQFOXGLQJ�FRQVXPHU�IUDXG�FODVV�

DFWLRQ�FDVHV²DQG�WKH\�LQWHQG�WR�SURVHFXWH� WKLV�DFWLRQ�YLJRURXVO\�� �7KH� LQWHUHVWV�RI� WKH�&ODVV�ZLOO�EH�

IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�E\�3ODLQWLIIV�DQG�WKHLU�FRXQVHO���

����� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHDQV�RI�IDLU�DQG�HIILFLHQW�

DGMXGLFDWLRQ�RI�WKH�FODLPV�RI�3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�&ODVV��7KH�LQMXU\�VXIIHUHG�E\�HDFK�LQGLYLGXDO�

&ODVV�PHPEHU�LV�UHODWLYHO\�VPDOO�LQ�FRPSDULVRQ�WR�WKH�EXUGHQ�DQG�H[SHQVH�RI�LQGLYLGXDO�SURVHFXWLRQ�RI�

WKH�FRPSOH[�DQG�H[WHQVLYH�OLWLJDWLRQ�QHFHVVLWDWHG�E\�&HUHEUDO¶V�FRQGXFW��,W�ZRXOG�EH�YLUWXDOO\�LPSRVVLEOH�

IRU�PHPEHUV�RI�WKH�&ODVV�WR�HIIHFWLYHO\�LQGLYLGXDOO\�UHGUHVV�WKH�ZURQJV�GRQH�WR�WKHP�E\�&HUHEUDO��(YHQ�
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

LI�&ODVV�PHPEHUV� FRXOG� DIIRUG� VXFK� LQGLYLGXDO� OLWLJDWLRQ�� WKH� FRXUW� V\VWHP� FRXOG� QRW�� ,QGLYLGXDOL]HG�

OLWLJDWLRQ� SUHVHQWV� D� SRWHQWLDO� IRU� LQFRQVLVWHQW� RU� FRQWUDGLFWRU\� MXGJPHQWV�� ,QGLYLGXDOL]HG� OLWLJDWLRQ�

LQFUHDVHV�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV��DQG�WR�WKH�FRXUW�V\VWHP��SUHVHQWHG�E\�WKH�FRPSOH[�OHJDO�

DQG� IDFWXDO� LVVXHV� RI� WKH� FDVH�� %\� FRQWUDVW�� WKH� FODVV� DFWLRQ� GHYLFH� SUHVHQWV� IDU� IHZHU�PDQDJHPHQW�

GLIILFXOWLHV��DQG�SURYLGHV�WKH�EHQHILWV�RI�VLQJOH�DGMXGLFDWLRQ��DQ�HFRQRP\�RI�VFDOH��DQG�FRPSUHKHQVLYH�

VXSHUYLVLRQ� E\� D� VLQJOH� FRXUW�� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� PHPEHUV� RI� WKH� &ODVV� FDQ� EH� UHDGLO\�

LGHQWLILHG�DQG�QRWLILHG���

����� &HUHEUDO�KDV�DFWHG��DQG�RU�KDV�UHIXVHG�WR�DFW��RQ�JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�&ODVV��

WKHUHE\�PDNLQJ�DSSURSULDWH� ILQDO�HTXLWDEOH�DQG�SXEOLF� LQMXQFWLYH�UHOLHI�ZLWK� UHVSHFW� WR� WKH�&ODVV�DV�D�

ZKROH��

����� )XUWKHU��WKH�IROORZLQJ�LVVXHV�DUH�DOVR�DSSURSULDWHO\�UHVROYHG�RQ�D�FODVV�ZLGH�EDVLV�XQGHU�

)HG��5��&LY��3�����F������

D�� :KHWKHU�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�DUH�IUDXGXOHQW��
�
E�� :KHWKHU�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�DSSOLFDEOH�VWDWH�RU�WHUULWRULDO�FRQVXPHU�

SURWHFWLRQ�VWDWXWHV���

F�� :KHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�RI�LWV�FRQGXFW��

G�� :KHWKHU�&ODVV�0HPEHUV�KDYH�EHHQ�LQMXUHG�E\�'HIHQGDQW¶V�FRQGXFW��DQG�

H�� :KHWKHU��DQG�WR�ZKDW�H[WHQW��HTXLWDEOH�UHOLHI�DQG�RU�RWKHU�UHOLHI�VKRXOG�EH�LPSRVHG�

RQ�'HIHQGDQW�DQG��LI�VR��WKH�QDWXUH�RI�VXFK�UHOLHI��

����� $FFRUGLQJO\��WKLV�DFWLRQ�VDWLVILHV�WKH�UHTXLUHPHQWV�VHW�IRUWK�XQGHU�)HG��5��&LY��3�����D���

���E���DQG����F������

&$86(6�2)�$&7,21�

����� 3ODLQWLIIV�EULQJ�HDFK�RI�WKH�IROORZLQJ�FODLPV�IRU�UHOLHI�SXUVXDQW�WR�&DOLIRUQLD�ODZ�EHFDXVH�

&HUHEUDO¶V�7HUPV�	�&RQGLWLRQV�VSHFLI\�WKDW�WKH�7HUPV�RI�8VH�³VKDOO�EH�JRYHUQHG�LQ�DOO�UHVSHFWV�E\�WKH�

LQWHUQDO�VXEVWDQWLYH�ODZV�RI�WKH�6WDWH�RI�&DOLIRUQLD��ZLWKRXW�UHJDUG�WR�LWV�FRQIOLFW�RI�ODZV�SULQFLSOHV�´���

6KRXOG� WKH�&RXUW� QRW� DSSO\�&DOLIRUQLD� ODZ� WR�3ODLQWLIIV¶� FODLPV� SXUVXDQW� WR� WKLV� SURYLVLRQ�� 3ODLQWLIIV�

�������������������������������������������������
���KWWSV���FHUHEUDO�FRP�WHUPV�DQG�FRQGLWLRQV���
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

DOOHJH��LQ�WKH�DOWHUQDWLYH��WKDW�WKH�FRPPRQ�ODZ�FODLPV�VKRXOG�EH�JRYHUQHG�E\�WKH�3ODLQWLIIV¶�UHVSHFWLYH�

VWDWHV�RI�UHVLGHQFH��

&2817�,�
�

&$/,)251,$�)$/6(�$'9(57,6,1*�/$:±9,2/$7,21�2)�7+(�&$/,)251,$�
$8720$7,&�5(1(:$/�/$:�

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SUHFHGLQJ�DQG�VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV��

����� $V�SDUW�RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��WKH�&DOLIRUQLD�$XWRPDWLF�5HQHZDO�/DZ��

&$/��%86��	�352)��&2'(���������et seq��EHFDPH�HIIHFWLYH�RQ�'HFHPEHU����������

����� &$/�� %86�� 	� 352)�� &2'(� ���������et seq.��&DOLIRUQLD¶V�$XWRPDWLF�3XUFKDVH�5HQHZDO�

6WDWXWH��GHFODUHV�XQODZIXO�³WKH�SUDFWLFH�RI�RQJRLQJ�FKDUJLQJ�RI�FRQVXPHU�FUHGLW�RU�GHELW�FDUGV� RU� WKLUG�

SDUW\� SD\PHQW� DFFRXQWV� ZLWKRXW� WKH� FRQVXPHUV¶� H[SOLFLW� FRQVHQW� IRU� RQJRLQJ�VKLSPHQWV�RI�D�SURGXFW�

RU�RQJRLQJ�GHOLYHULHV�RI�VHUYLFH�´�&HUHEUDO¶V�FRQGXFW�DV�DOOHJHG�LQ�WKLV�&RPSODLQW� YLRODWHV� &$/��%86��

	� 352)�� &2'(� �� ������ EHFDXVH� HDFK� RI� WKH� IROORZLQJ� SUDFWLFHV� &HUHEUDO� KDV� HQJDJHG� LQ� LV� DQ�

LQGHSHQGHQW�YLRODWLRQ�RI�WKH�$XWRPDWLF�3XUFKDVH�5HQHZDO�6WDWXWH��
�
D�� &HUHEUDO�IDLOHG�WR�SUHVHQW�WKH�WHUPV�RI�LWV�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�

LQ� D� FOHDU� DQG� FRQVSLFXRXV� PDQQHU� EHIRUH� IXOILOOLQJ� WKH� VXEVFULSWLRQ� DQG� LQ� YLVXDO�
SUR[LPLW\�WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU��DV�UHTXLUHG�E\�&$/��%86��	�352)��&2'(�
���������D������
�

E�� &HUHEUDO�FKDUJHG�WKH�3ODLQWLIIV¶�DQG�WKH�&ODVV¶V�FUHGLW�RU�GHELW�FDUGV��IRU�DQ�DXWRPDWLF�
UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�
WR�WKH�DJUHHPHQW�FRQWDLQLQJ�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�RIIHU�WHUPV��
DV�UHTXLUHG�E\�&DO��%XV��	�3URI��&RGH���������D������

�
F�� &HUHEUDO�IDLOHG�WR�SURYLGH�DQ�DFNQRZOHGJHPHQW�WKDW�LQFOXGHV�WKH�DXWRPDWLF�UHQHZDO�RIIHU�

WHUPV�RU�FRQWLQXRXV�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�
FDQFHO�� DQG� WR� DOORZ� 3ODLQWLIIV� DQG� WKH� &ODVV� WR� FDQFHO�� WKH� DXWRPDWLF� UHQHZDO� RU�
FRQWLQXRXV� VHUYLFH� EHIRUH� WKH\� SDLG� IRU� LW�� DV� UHTXLUHG� E\�&DO��%XV��	�3URI��&RGH� ��
������D������

�
G�� &HUHEUDO� IDLOHG� WR� SURYLGH� D� WROO�IUHH� WHOHSKRQH� QXPEHU�� HOHFWURQLF� PDLO� DGGUHVV�� D�

SRVWDO� DGGUHVV� RU� DQRWKHU� FRVW�HIIHFWLYH�� WLPHO\�� DQG� HDV\�WR�XVH� PHFKDQLVP� IRU�
FDQFHOODWLRQ�GHVFULEHG�LQ�&$/��%86��	�352)��&2'(����������D������DV�UHTXLUHG�E\�&$/��
%86��	�352)��&2'(����������E���
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

�
H�� &HUHEUDO�IDLOHG�WR�DOORZ�3ODLQWLIIV�DQG�WKH�&ODVVHV�WR�WHUPLQDWH�WKH�DXWRPDWLF�UHQHZDO�RU�

FRQWLQXRXV� VHUYLFH� H[FOXVLYHO\� RQOLQH�� DV� UHTXLUHG� E\� &$/��%86��	�352)�� &2'(� ���
������F���

�
I�� &HUHEUDO� IDLOHG� WR� LQIRUP� VXEVFULEHUV� DERXW� D� PDWHULDO� FKDQJH� LQ� WKH� WHUPV� RI� WKH�

DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�WKDW�KDG�EHHQ�DFFHSWHG�E\�D�FRQVXPHU�LQ�WKLV�
VWDWH��DQG�IDLOHG�WR�SURYLGH�FOHDU�DQG�FRQVSLFXRXV�QRWLFH�RI�WKH�PDWHULDO�FKDQJH�LQ�LWV�
7HUPV� DQG� &RQGLWLRQV� FRQFHUQLQJ� WKH� FDQFHOODWLRQ� SROLF\� DQG� IDLOHG� WR� SURYLGH�
LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�
FRQVXPHU�LQ�YLRODWLRQ�RI����������G���������H����
�

����� $Q� DPHQGHG� YHUVLRQ� RI� WKH� &DOLIRUQLD� $XWRPDWLF� 3XUFKDVH� 5HQHZDO� /DZ� EHFDPH�

HIIHFWLYH�RQ�-XO\����������8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��&HUHEUDO¶V�RQJRLQJ�FRQGXFW�YLRODWHV�WKH�DPHQGHG�

YHUVLRQ�RI�WKH�VWDWXWH�LQ�PDQQHU�VXEVWDQWLDOO\�DQDORJRXV�WR�WKDW�VHW�IRUWK�KHUHLQ��

����� 3ODLQWLIIV� DQG� PHPEHUV�RI�WKH�&ODVVHV� ZRXOG� QRW� KDYH�VXEVFULEHG�WR�&HUHEUDO�LI� WKH\�

KDG�NQRZQ�WKH�WUXWK�DQG�KDYH�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�ORVW�PRQH\�DV�D�UHVXOW�RI�'HIHQGDQW¶V�YLRODWLRQV�

RI�WKH�$XWRPDWLF�3XUFKDVH�5HQHZDO�6WDWXWH��

����� $V�D�UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW��3ODLQWLIIV�DQG�WKH�&ODVVHV� KDYH� VXIIHUHG� LQMXU\�

WKDW�FDQQRW�EH�UHPHGLHG�ZLWKRXW�UHVWLWXWLRQ�RI�DOO�DPRXQWV�WKDW�&HUHEUDO�FKDUJHG�RU�FDXVHG�WR�EH�FKDUJHG�

WR�3ODLQWLIIV¶�DQG�WKH�&ODVV�PHPEHUV¶�FUHGLW�FDUGV��GHELW� FDUGV��RU�WKLUG�SDUW\�SD\PHQW�DFFRXQWV�GXULQJ�

WKH�DSSOLFDEOH�VWDWXWH�RI�OLPLWDWLRQV�DQG�FRQWLQXLQJ�XQWLO�&HUHEUDO¶V�VWDWXWRU\�YLRODWLRQV�FHDVH�� 3XUVXDQW�

WR�&$/��%86��	�352)��&2'(����������WKLV�&RXUW�PD\�DZDUG�VXFK�UHVWLWXWLRQ�WR�3ODLQWLIIV�DQG�WKH�&ODVVHV��

����� $V�D�UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW��SXUVXDQW�WR�&$/��%86��	�352)��&2'(� ���������

3ODLQWLIIV�DQG� WKH�&ODVVHV�DUH�HQWLWOHG� WR�DQ� LQMXQFWLRQ� �D��HQMRLQLQJ�&HUHEUDO� IURP�PDNLQJ�DXWRPDWLF�

UHQHZDO�RIIHUV�WKDW�GR�QRW�FRPSO\�ZLWK�&DOLIRUQLD�ODZ���E��IURP�PDNLQJ�FKDUJHV�WR� FUHGLW� FDUGV�� GHELW�

FDUGV�� RU� WKLUG�SDUW\� SD\PHQW� DFFRXQWV�ZLWKRXW� SULRU� DIILUPDWLYH� FRQVHQW� WR�DQ�DJUHHPHQW�FRQWDLQLQJ�

³FOHDU�DQG�FRQVSLFXRXV´�GLVFORVXUHV�RI�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV���F��HQMRLQLQJ�

&HUHEUDO�IURP�PDNLQJ�DXWRPDWLF�UHQHZDO�RIIHUV�WKDW�IDLO�WR�SURYLGH�DQ� DFNQRZOHGJPHQW� WKDW� LQFOXGHV�

³FOHDU� DQG� FRQVSLFXRXV´� GLVFORVXUH� RI� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV� VHUYLFH� RIIHU� WHUPV��

FDQFHOODWLRQ� SROLF\�� DQG� LQIRUPDWLRQ� UHJDUGLQJ� KRZ� WR� FDQFHO� LQ� D�PDQQHU� WKDW� LV� FDSDEOH� RI� EHLQJ�
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

UHWDLQHG�E\�WKH�FRQVXPHU��DQG��G��HQMRLQLQJ�&HUHEUDO�IURP�PDNLQJ�DXWRPDWLF�UHQHZDO�RIIHUV�WKDW�IDLO�WR�

SURYLGH�DQ�RQOLQH��HDV\�WR�XVH�PHFKDQLVP�IRU�FDQFHOODWLRQ��

����� 3XUVXDQW�WR�&$/��%86��	�352)��&2'(����������WKLV�&RXUW�KDV�WKH�SRZHU�WR�DZDUG� VXFK�

HTXLWDEOH� UHOLHI�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR�� DQ� RUGHU� GHFODULQJ�'HIHQGDQW¶V� DXWR�UHQHZDO� SUDFWLFHV�

WR� EH� XQODZIXO�� DQ� RUGHU� HQMRLQLQJ� 'HIHQGDQW� IURP� HQJDJLQJ� LQ� DQ\� VXFK� IXUWKHU�XQODZIXO�FRQGXFW��

DQG�DQ�RUGHU�GLUHFWLQJ�'HIHQGDQW�WR�UHIXQG�WR�WKH�3ODLQWLIIV�DQG�WKH�&ODVVHV�DOO�PRQWKO\�IHHV�ZURQJIXOO\�

DVVHVVHG�DQG�RU�FROOHFWHG��7R�WKH�H[WHQW�DQ\�RI�WKHVH�UHPHGLHV�DUH�HTXLWDEOH��3ODLQWLIIV�VHHN�WKHP�LQ�WKH�

DOWHUQDWLYH�WR�DQ\�DGHTXDWH�UHPHG\�RI�ODZ�WKH\�PD\�KDYH��

&2817�,,�
�

&$/,)251,$�81)$,5�&203(7,7,21�/$:±9,2/$7,21�2)�7+(�&$/,)251,$�
$8720$7,&�5(1(:$/�/$:�$1'�'(&(37,9(�35$&7,&(6�

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV��

����� &$/��%86��	�352)�&2'(� �� �������et seq. �WKH�³8&/´��SURKLELWV�DFWV�RI�³XQIDLU�

FRPSHWLWLRQ�´�LQFOXGLQJ�DQ\�XQODZIXO�DQG�XQIDLU�EXVLQHVV�DFWV�RU�SUDFWLFHV��

����� 8QGHU�WKH�³XQODZIXO´�SURQJ�RI�WKH�8&/��D�YLRODWLRQ�RI�DQRWKHU�ODZ�LV�WUHDWHG�DV�XQIDLU�

FRPSHWLWLRQ�DQG�LV�LQGHSHQGHQWO\�DFWLRQDEOH��

����� $V�VHW�IRUWK�DERYH��&HUHEUDO�FRPPLWWHG�XQODZIXO�SUDFWLFHV�EHFDXVH�LW�YLRODWHG�&DO��%XV��

	� 3URI�� &RGH� �� ������� HW� VHT��� &DOLIRUQLD¶V� $XWRPDWLF� 3XUFKDVH� 5HQHZDO� 6WDWXWH�� ZKLFK� GHFODUHV�

XQODZIXO�³WKH�SUDFWLFH�RI�RQJRLQJ�FKDUJLQJ�RI�FRQVXPHU�FUHGLW�RU�GHELW�FDUGV�RU� WKLUG�SDUW\�SD\PHQW�

DFFRXQWV� ZLWKRXW� WKH� FRQVXPHUV¶� H[SOLFLW� FRQVHQW� IRU� RQJRLQJ� VKLSPHQWV� RI� D� SURGXFW� RU� RQJRLQJ�

GHOLYHULHV�RI�VHUYLFH�´��'HIHQGDQW¶V�FRQGXFW�DV�DOOHJHG�LQ�WKLV�&RPSODLQW�YLRODWHV�&DO��%XV��	�3URI��&RGH�

��������EHFDXVH�HDFK�RI�WKH�IROORZLQJ�SUDFWLFHV�LV�DQ�LQGHSHQGHQW�YLRODWLRQ�RI� WKH�$XWRPDWLF�3XUFKDVH�

5HQHZDO�6WDWXWH��
�

D�� &HUHEUDO�IDLOHG�WR�SUHVHQW�WKH�WHUPV�RI�LWV�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�
LQ� D� FOHDU� DQG� FRQVSLFXRXV� PDQQHU� EHIRUH� IXOILOOLQJ� WKH� VXEVFULSWLRQ� DQG� LQ� YLVXDO�
SUR[LPLW\�WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU��DV�UHTXLUHG�E\�&DO��%XV��	�3URI��&RGH���
������D������

�
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

E�� &HUHEUDO�FKDUJHG�WKH�3ODLQWLIIV¶�DQG�WKH�&ODVV¶V�FUHGLW�RU�GHELW�FDUGV�� IRU�DQ�DXWRPDWLF�
UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�
WR�WKH�DJUHHPHQW�FRQWDLQLQJ�WKH�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�RIIHU�WHUPV��
DV�UHTXLUHG�E\�&DO��%XV��	�3URI��&RGH���������D������

�
F�� &HUHEUDO�IDLOHG�WR�SURYLGH�DQ�DFNQRZOHGJHPHQW�WKDW�LQFOXGHV�WKH�DXWRPDWLF�UHQHZDO�RIIHU�

WHUPV�RU�FRQWLQXRXV�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�
FDQFHO�� DQG� WR� DOORZ� 3ODLQWLIIV� DQG� WKH� &ODVV� WR� FDQFHO�� WKH� DXWRPDWLF� UHQHZDO� RU�
FRQWLQXRXV� VHUYLFH� EHIRUH� WKH\� SDLG� IRU� LW�� DV� UHTXLUHG� E\� &DO�� %XV�� 	� 3URI�� &RGH� ��
������D������

�
G�� &HUHEUDO� IDLOHG� WR� SURYLGH� D� WROO�IUHH� WHOHSKRQH� QXPEHU�� HOHFWURQLF� PDLO� DGGUHVV�� D�

SRVWDO� DGGUHVV� RU� DQRWKHU� FRVW�HIIHFWLYH�� WLPHO\�� DQG� HDV\�WR�XVH� PHFKDQLVP� IRU�
FDQFHOODWLRQ� GHVFULEHG� LQ� &DO�� %XV�� 	� 3URI�� &RGH� �� ������D������ DV� UHTXLUHG� E\�&DO��
%XV��	�3URI��&RGH���������E���

�
H�� &HUHEUDO�IDLOHG�WR�DOORZ�3ODLQWLIIV�DQG�WKH�&ODVVHV�WR�WHUPLQDWH�WKH�DXWRPDWLF�UHQHZDO�RU�

FRQWLQXRXV� VHUYLFH� H[FOXVLYHO\� RQOLQH� LQ� WKH�PDQQHU� UHTXLUHG� E\� &DO�� %XV�� 	� 3URI��
&RGH���������F���
�

I�� &HUHEUDO�IDLOHG�WR�LQIRUP�VXEVFULEHUV�DERXW�D�PDWHULDO�FKDQJH�LQ�WKH�WHUPV�RI�WKH�DXWRPDWLF�
UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�WKDW�KDG�EHHQ�DFFHSWHG�E\�D�FRQVXPHU�LQ�WKLV�VWDWH��DQG�
IDLOHG�WR�SURYLGH�FOHDU�DQG�FRQVSLFXRXV�QRWLFH�RI�WKH�PDWHULDO�FKDQJH�LQ�LWV�7HUPV�DQG�
&RQGLWLRQV�FRQFHUQLQJ�WKH�FDQFHOODWLRQ�SROLF\�DQG�IDLOHG�WR�SURYLGH�LQIRUPDWLRQ�UHJDUGLQJ�
KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU�LQ�YLRODWLRQ�
RI����������G���������H����
�

����� $Q� DPHQGHG� YHUVLRQ� RI� WKH� &DOLIRUQLD� $XWRPDWLF� 3XUFKDVH� 5HQHZDO� /DZ� EHFDPH�

HIIHFWLYH�RQ�-XO\����������8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��&HUHEUDO¶V�RQJRLQJ�FRQGXFW�YLRODWHV�WKH�DPHQGHG�

YHUVLRQ�RI�WKH�VWDWXWH�LQ�PDQQHU�VXEVWDQWLDOO\�DQDORJRXV�WR�WKDW�VHW�IRUWK�KHUHLQ��

����� 8QGHU�WKH�³XQIDLU´�SURQJ�RI�WKH�8&/��D�EXVLQHVV�SUDFWLFH�LV�XQIDLU�LI�WKDW�SUDFWLFH�RIIHQGV�

DQ� HVWDEOLVKHG� SXEOLF� SROLF\� RU� ZKHQ� WKH� SUDFWLFH� LV� LPPRUDO�� XQHWKLFDO�� RSSUHVVLYH��XQVFUXSXORXV�

RU�VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��

����� 'HIHQGDQW�DOVR�FRPPLWWHG�XQIDLU�DFWV�DQG�SUDFWLFHV�E\��inter alia��
�

D�� (QJDJLQJ� LQ� D� PDUNHWLQJ� DQG� ELOOLQJ� SURJUDP� WKDW� LV� OLNHO\� WR�PLVOHDG� D� UHDVRQDEOH�
FRQVXPHU�DFWLQJ�UHDVRQDEO\�XQGHU�WKH�FLUFXPVWDQFHV��

�
E�� 0DNLQJ� IDOVH� SURPLVHV� WR� FXVWRPHUV� FRQFHUQLQJ� WKH�DYDLODELOLW\�RI�DSSRLQWPHQWV�WKH\�

ZLOO� UHFHLYH� DV� &HUHEUDO� FXVWRPHUV�� DQG�OHDGLQJ�WKHP�WR�EHOLHYH�WKDW�WKH\�ZLOO�EH�DEOH�
WR�HDVLO\�ERRN�DSSRLQWPHQWV��DQG�WKHQ�FRQWLQXLQJ�WR�FKDUJH�FXVWRPHUV�DQG�UHIXVLQJ�WR�
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�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

UHIXQG�FXVWRPHUV�HYHQ�ZKHQ�WKH\�DUH�XQDEOH�WR�DFWXDOO\�ERRN�WKH�DSSRLQWPHQWV�&HUHEUDO�
LV�FKDUJLQJ�WKHP�IRU��

�
F�� 8VLQJ� D� ELOOLQJ� PHFKDQLVP� WKDW� DXWRPDWLFDOO\� FKDUJHV� FXVWRPHUV� ZLWKRXW� WKHLU�

DZDUHQHVV� RU� FRQVHQW� DQG� IDLOLQJ� WR� SURYLGH� DGHTXDWH� GLVFORVXUHV� UHJDUGLQJ� WKH�
FKDUJHV�WKDW�ZLOO�EH�LPSRVHG��

�
G�� 2PLWWLQJ�PDWHULDO�LQIRUPDWLRQ�LQ�RUGHU�WR�LQGXFH�FXVWRPHUV�LQWR�VXEVFULEH��DQG�

�
H�� 0DNLQJ�LW�GLIILFXOW�IRU�FXVWRPHUV�WR�FDQFHO�WKHLU�VXEVFULSWLRQV��HYHQ�DV�&HUHEUDO�IDLOV�WR�

SURYLGH�WKH�EDUJDLQHG�IRU�VHUYLFH��

����� 3ODLQWLIIV� DQG� WKH� &ODVVHV� UHVHUYH� WKH� ULJKW� WR� DOOHJH� RWKHU� YLRODWLRQV� RI� ODZ� ZKLFK�

FRQVWLWXWH�XQODZIXO��XQIDLU��RU�IUDXGXOHQW�EXVLQHVV�DFWV�RU�SUDFWLFHV�DV�'HIHQGDQW¶V�FRQGXFW�LV�RQJRLQJ�

DQG�FRQWLQXHV�WR�WKLV�GDWH��

����� 'HIHQGDQW¶V�DFWV�DQG�RPLVVLRQV�DV�DOOHJHG�KHUHLQ�YLRODWH�REOLJDWLRQV�LPSRVHG�E\�VWDWXWH��

DUH�VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��RIIHQG�SXEOLF�SROLF\��DQG�DUH�LPPRUDO��XQHWKLFDO��RSSUHVVLYH�

DQG� XQVFUXSXORXV� DV� WKH� JUDYLW\� RI� WKH� FRQGXFW� RXWZHLJKV� DQ\� DOOHJHG� EHQHILWV� DWWULEXWDEOH� WR� VXFK�

FRQGXFW��

����� 7KHUH�ZHUH� UHDVRQDEO\� DYDLODEOH� DOWHUQDWLYHV� WR� IXUWKHU�&HUHEUDO¶V� OHJLWLPDWH� EXVLQHVV�

LQWHUHVWV��RWKHU�WKDQ�WKH�FRQGXFW�GHVFULEHG�KHUHLQ��

����� 'HIHQGDQW¶V�DFWV��RPLVVLRQV��QRQGLVFORVXUHV��DQG�PLVOHDGLQJ�VWDWHPHQWV�DV�DOOHJHG�KHUHLQ�

ZHUH�DQG�DUH�IDOVH��PLVOHDGLQJ��DQG�RU�OLNHO\�WR�GHFHLYH�WKH�FRQVXPLQJ�SXEOLF��

����� $V� D� UHVXOW� RI�'HIHQGDQW¶V� XQODZIXO� DQG� XQIDLU� EXVLQHVV� SUDFWLFHV�� 3ODLQWLIIV�DQG�&ODVV�

PHPEHUV�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW�DQG�KDYH�ORVW�PRQH\�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WKH�WULDO�RI�

WKLV�DFWLRQ��

����� 3XUVXDQW�WR�&$/��%86��	�352)�&2'(��������3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DUH�

HQWLWOHG�WR�DQ�RUGHU������UHTXLULQJ�&HUHEUDO�WR�PDNH�UHVWLWXWLRQ�WR�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV������

HQMRLQLQJ�'HIHQGDQWV�IURP�FKDUJLQJ�3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�FUHGLW�FDUGV��GHELW�FDUGV��DQG�RU�WKLUG�

SDUW\�SD\PHQW�DFFRXQWV�XQWLO�VXFK�WLPH�DV�&HUHEUDO�REWDLQV�WKH�FRQVXPHU¶V� DIILUPDWLYH� FRQVHQW� WR� DQ�

DJUHHPHQW� WKDW� FRQWDLQV� FOHDU� DQG� FRQVSLFXRXV� GLVFORVXUHV� RI� DOO� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV�

VHUYLFH�RIIHU�WHUPV��DQG�����HQMRLQLQJ�&HUHEUDO�IURP�PDNLQJ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�

RIIHUV� WKDW� GR� QRW� FRPSO\� ZLWK� WKH�&DOLIRUQLD�$XWRPDWLF�5HQHZDO�/DZ��7R� WKH� H[WHQW� DQ\� RI� WKHVH�
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�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

UHPHGLHV�DUH�HTXLWDEOH��3ODLQWLIIV�VHHN�WKHP�LQ�WKH�DOWHUQDWLYH�WR�DQ\�DGHTXDWH�UHPHG\�DW�ODZ�WKH\�PD\�

KDYH��

&2817�,,,�

&$/,)251,$�)$/6(�$'9(57,6,1*�/$:±'(&(37,9(�35$&7,&(6��

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV��

����� &DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�3URI��&RGH�����������et seq.��PDNHV�

LW� ³XQODZIXO� IRU� DQ\�SHUVRQ� WR�PDNH�RU� GLVVHPLQDWH� RU� FDXVH� WR�EH�PDGH�RU� GLVVHPLQDWHG�EHIRUH�WKH�

SXEOLF� LQ� WKLV� VWDWH�� �� �� �� LQ� DQ\� DGYHUWLVLQJ� GHYLFH� �� �� �� RU� LQ� DQ\� RWKHU�PDQQHU� RU�PHDQV�ZKDWHYHU��

LQFOXGLQJ�RYHU�WKH�,QWHUQHW��DQ\�VWDWHPHQW��FRQFHUQLQJ�������SHUVRQDO�SURSHUW\�RU�VHUYLFHV��SURIHVVLRQDO�RU�

RWKHUZLVH��RU�SHUIRUPDQFH�RU�GLVSRVLWLRQ� WKHUHRI��ZKLFK� LV�XQWUXH�RU�PLVOHDGLQJ�DQG�ZKLFK�LV�NQRZQ��

RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ�´�

����� 'HIHQGDQW¶V� FRQGXFW� DV� DOOHJHG� KHUHLQ� YLRODWHV�&$/��%86��	�352)��&2'(� �� ������ E\�

LQWHQWLRQDOO\�PDNLQJ�DQG�GLVVHPLQDWLQJ�VWDWHPHQWV�WR�FRQVXPHUV�LQ�&DOLIRUQLD�DQG�WKH�JHQHUDO� SXEOLF�

FRQFHUQLQJ�'HIHQGDQW¶V�SURGXFWV�DQG�VHUYLFHV��DV�ZHOO�DV�FLUFXPVWDQFHV�DQG� IDFWV� FRQQHFWHG� WR� VXFK�

SURGXFWV�DQG�VHUYLFHV��ZKLFK�DUH�XQWUXH�DQG�PLVOHDGLQJ�RQ�WKHLU�IDFH�DQG�E\�RPLVVLRQ��DQG�ZKLFK�DUH�

NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��E\�'HIHQGDQW� WR� EH�XQWUXH�RU�

PLVOHDGLQJ��'HIHQGDQW�KDV�DOVR�LQWHQWLRQDOO\�PDGH�RU�GLVVHPLQDWHG�VXFK�XQWUXH�RU�PLVOHDGLQJ�VWDWHPHQWV�

DQG�PDWHULDO�RPLVVLRQV�WR�FRQVXPHUV�DQG�WR�WKH�SXEOLF�DV�SDUW�RI�D�SODQ�RU�VFKHPH�ZLWK�LQWHQW�QRW�WR�VHOO�

WKRVH�VHUYLFHV�DV�DGYHUWLVHG��

����� 'HIHQGDQWV�YLRODWHG�&$/��%86��	�352)��&2'(���������E\��inter alia��
�

D�� (QJDJLQJ� LQ� D� PDUNHWLQJ� DQG� ELOOLQJ� SURJUDP� WKDW� LV� OLNHO\� WR� PLVOHDG� D� UHDVRQDEOH�
FRQVXPHU�DFWLQJ�UHDVRQDEO\�XQGHU�WKH�FLUFXPVWDQFHV��

�
E�� 0DNLQJ� IDOVH� SURPLVHV� WR� FXVWRPHUV� FRQFHUQLQJ� WKH�DYDLODELOLW\�RI�DSSRLQWPHQWV�WKH\�

ZLOO� UHFHLYH� DV�&HUHEUDO� FXVWRPHUV�� DQG�OHDGLQJ�WKHP�WR�EHOLHYH�WKDW�WKH\�ZLOO�EH�DEOH�WR�
HDVLO\�ERRN�DSSRLQWPHQWV��DQG�WKHQ�FRQWLQXLQJ�WR�FKDUJH�FXVWRPHUV�DQG�UHIXVLQJ�WR�UHIXQG�
FXVWRPHUV�HYHQ�ZKHQ�WKH\�DUH�XQDEOH�WR�ERRN�WKH�DSSRLQWPHQWV�&HUHEUDO�LV�FKDUJLQJ�WKHP�
IRU��

�
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

F�� 8VLQJ� D� ELOOLQJ� PHFKDQLVP� WKDW� DXWRPDWLFDOO\� FKDUJHV� FXVWRPHUV� ZLWKRXW� WKHLU�
DZDUHQHVV�RU�FRQVHQW�DQG�IDLOLQJ�WR�SURYLGH�DGHTXDWH�GLVFORVXUHV�UHJDUGLQJ�WKH�FKDUJHV�
WKDW�ZLOO�EH�LPSRVHG��

�
G�� 2PLWWLQJ�PDWHULDO�LQIRUPDWLRQ�LQ�RUGHU�WR�LQGXFH�FXVWRPHUV�WR�VXEVFULEH��DQG�

�
H�� 0DNLQJ�LW�GLIILFXOW�IRU�FXVWRPHUV�WR�FDQFHO�WKHLU�VXEVFULSWLRQV��HYHQ�DV�&HUHEUDO�IDLOV�WR�

SURYLGH�WKH�EDUJDLQHG�IRU�VHUYLFH��

����� 'HIHQGDQW¶V� DFWLRQV� LQ� YLRODWLRQ� RI� �� ������� DV� GHVFULEHG� KHUHLQ�� ZHUH� IDOVH� DQG�

PLVOHDGLQJ�VXFK�WKDW�WKH�JHQHUDO�SXEOLF�LV�DQG�ZDV�OLNHO\�WR�EH�GHFHLYHG��

����� 3ODLQWLIIV�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV�ZHUH�GHFHLYHG�E\�DQG� UHOLHG� RQ� 'HIHQGDQW¶V�

VWDWHPHQWV�DQG�RPLVVLRQV�WR�WKHLU�GHWULPHQW�ZKHQ�WKH\�VXEVFULEHG�WR�&HUHEUDO� DQG� ZHUH�FKDUJHG�HYHQ�

WKRXJK�&HUHEUDO�ZDV�XQDEOH�WR�SURYLGH�WKH�SURPLVHG�DSSRLQWPHQWV��DQG� DXWRPDWLFDOO\� HQUROOHG� LQWR�

&HUHEUDO¶V� DXWR�UHFXUULQJ� VXEVFULSWLRQ�� DQG� WKHUH� LV� D� VWURQJ� SUREDELOLW\� WKDW� RWKHU� FRQVXPHUV� DQG�

PHPEHUV�RI�WKH�SXEOLF�ZHUH�DOVR�RU�DUH�OLNHO\�WR�EH�GHFHLYHG�DV�ZHOO��$Q\�UHDVRQDEOH�FRQVXPHU�ZRXOG�

EH�PLVOHG�E\�'HIHQGDQW¶V�IDOVH�DQG�PLVOHDGLQJ�VWDWHPHQWV�DQG�PDWHULDO�RPLVVLRQV�� 3ODLQWLIIV�DQG�RWKHU�

PHPEHUV� RI� WKH� &ODVVHV� GLG� QRW� OHDUQ� RI� WKH� GLIILFXOWLHV� LQ� VFKHGXOLQJ� DSSRLQWPHQWV� ZLWK� &HUHEUDO� RU�

'HIHQGDQW¶V�FDQFHOODWLRQ�DQG�DXWRPDWLF�SD\PHQW� SROLFLHV� XQWLO� DIWHU� WKH\� KDG� DOUHDG\� VLJQHG� XS� DQG�

ZHUH�IRUFHG�LQWR�SD\LQJ�IRU�'HIHQGDQW¶V�VHUYLFH��

����� 3ODLQWLII� DQG� WKH� &ODVV� ORVW� PRQH\� RU� SURSHUW\� DV� D� UHVXOW� RI� 'HIHQGDQW¶V� YLRODWLRQV�

EHFDXVH� WKH\�ZRXOG�QRW�KDYH�VXEVFULEHG�WR�&HUHEUDO�RU�EHHQ�FKDUJHG�IRU�PRQWKO\�VXEVFULSWLRQV�LI�WKH�

WUXH�IDFWV�DERXW�&HUHEUDO¶V�VHUYLFHV��DSSRLQWPHQW�DYDLODEO\��DQG�PRQWKO\�VXEVFULSWLRQV�ZHUH�NQRZQ�WR�

WKHP��

����� $V�D� UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW�SXUVXDQW� WR�&$/��%86��	�352)��&2'(����������

3ODLQWLIIV�DQG�WKH�&ODVVHV�DUH�HQWLWOHG�WR�LQGLYLGXDO��UHSUHVHQWDWLYH��DQG�SXEOLF�LQMXQFWLYH�UHOLHI�DQG�DQ\�

RWKHU�QHFHVVDU\�RUGHUV�RU�MXGJPHQWV�WKDW�ZLOO�SUHYHQW�'HIHQGDQW� IURP�FRQWLQXLQJ�ZLWK� WKHLU� IDOVH� DQG�

GHFHSWLYH�DGYHUWLVHPHQWV�DQG�RPLVVLRQV��UHVWLWXWLRQ�WKDW�ZLOO�UHVWRUH�WKH�IXOO�DPRXQW�RI�WKHLU�PRQH\�RU�

SURSHUW\�� GLVJRUJHPHQW� RI� 'HIHQGDQW¶V� UHOHYDQW� SURILWV� DQG� SURFHHGV�� DQG� DQ� DZDUG� RI� FRVWV� DQG�

UHDVRQDEOH�DWWRUQH\V¶�IHHV��7R�WKH�H[WHQW�DQ\�RI�WKHVH�UHPHGLHV�DUH�HTXLWDEOH��3ODLQWLIIV�VHHN�WKHP�LQ�WKH�

DOWHUQDWLYH�WR�DQ\�DGHTXDWH�UHPHG\�DW�ODZ�WKH\�PD\�KDYH���
�
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�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

&2817�,9�

�
&$/,)251,$�&21680(56�/(*$/�5(0(',(6�$&7±9,2/$7,21�2)�7+(�

&$/,)251,$�$8720$7,&�5(1(:$/�/$:�

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKH�&ODVV�PHPEHUV��

����� 7KH� &DOLIRUQLD� &RQVXPHUV� /HJDO� 5HPHGLHV� $FW� �WKH� ³&/5$´��� &$/�� &,9�� &2'(� ��

�����D������ �� SURKLELWV� ³>U@HSUHVHQWLQJ� WKDW� D� WUDQVDFWLRQ� FRQIHUV� RU� LQYROYHV� ULJKWV�� UHPHGLHV�� RU�

REOLJDWLRQV�WKDW�LW�GRHV�QRW�KDYH�RU�LQYROYH��RU�WKDW�DUH�SURKLELWHG�E\�ODZ�´�

����� 'HIHQGDQW�YLRODWHG��DQG�FRQWLQXH�WR�YLRODWH�WKH�&/5$�E\�UHSUHVHQWLQJ�WKDW�&HUHEUDO�KDV�

ULJKWV�DQG�UHPHGLHV�WKDW�LW�GRHV�QRW�KDYH��VSHFLILFDOO\�WKDW�LW�KDV�WKH�ULJKW�WR�FKDUJH�3ODLQWLIIV� DQG� WKH�

&ODVV�PHPEHUV¶� SD\PHQW� PHWKRGV� ZLWKRXW� ILUVW� PDNLQJ� WKH� VWDWXWRULO\� UHTXLUHG� GLVFORVXUHV�XQGHU�

&DOLIRUQLD¶V� $XWRPDWLF� 3XUFKDVH� 5HQHZDO� 6WDWXWH� DQG� REWDLQLQJ� WKHLU� DIILUPDWLYH� FRQVHQW� WR� WKH�

DJUHHPHQW� FRQWDLQLQJ� WKH� DXWRPDWLF� UHQHZDO� WHUPV� DQG� FRQWLQXRXV� RIIHU� WHUPV�� DQG� WKURXJK� RWKHU�

FRQGXFW� GHVFULEHG�DERYH�� LQ� YLRODWLRQ�RI�&DOLIRUQLD¶V�$XWRPDWLF�3XUFKDVH�5HQHZDO�6WDWXWH��&HUHEUDO�

GRHV�QRW�KDYH�WKH�OHJDO�ULJKW�WR�FKDUJH�IRU�WKHVH�VXEVFULSWLRQV�EHFDXVH�DW�DOO�UHOHYDQW�WLPHV��LW�ZDV�QRW�LQ�

FRPSOLDQFH�ZLWK�&DOLIRUQLD¶V�$XWRPDWLF�3XUFKDVH�5HQHZDO�6WDWXWH��

����� 3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(�

�������G��LQ�WKDW�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�VRXJKW�RU�DFTXLUHG�'HIHQGDQW¶V�VHUYLFHV�IRU�SHUVRQDO��

IDPLO\��RU�KRXVHKROG�SXUSRVHV��

����� 7KH�WKHUDS\�DQG�RWKHU�VHUYLFHV�RIIHUHG�WKURXJK�'HIHQGDQW¶V�PHQWDO�KHDOWK�DSS�FRQVWLWXWH�

³VHUYLFHV´�ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(��������D��DQG��E���

����� 3ODLQWLIIV�KDYH�VWDQGLQJ�WR�SXUVXH�WKHVH�FODLPV�EHFDXVH�WKH\�KDYH�VXIIHUHG�LQMXU\�LQ�IDFW�

DQG� D� ORVV� RI� PRQH\� DQG�RU� SURSHUW\� DV� D� UHVXOW� RI� WKH� ZURQJIXO� FRQGXFW�DOOHJHG� KHUHLQ�� 3ODLQWLIIV�

ZRXOG�QRW�KDYH� VXEVFULEHG�WR�&HUHEUDO¶V�PRQWKO\�VXEVFULSWLRQV�KDG�WKH\�NQRZQ�WKH�WUXWK��

����� 7KH�SXUFKDVHV�E\�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�³WUDQVDFWLRQV´�ZLWKLQ�WKH�PHDQLQJ�

RI�&$/��&,9��&2'(��������H��
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

����� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� UHVXOW� RI� 'HIHQGDQW¶V� YLRODWLRQV� RI� WKH� &/5$��

3ODLQWLIIV� DQG� WKH� &ODVV�PHPEHUV� ZHUH� ZURQJIXOO\� FKDUJHG� IRU�VXEVFULSWLRQV�WR� &HUHEUDO��

����� 'HIHQGDQW¶V� FRQGXFW� DOOHJHG� KHUHLQ� ZDV� XQGHUWDNHQ� E\� 'HIHQGDQW� NQRZLQJO\��

ZLOOIXOO\��DQG�ZLWK�RSSUHVVLRQ��IUDXG��DQG�RU�PDOLFH��ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(��������F���

����� 3ODLQWLIIV�%DUEHU�DQG�'HERQR�VHQW�D�&/5$�QRWLFH�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�D�&ODVV�RI�

VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�WR�&HUHEUDO�RQ�-XQH����������SURYLGLQJ�WKH�QRWLFH�UHTXLUHG�E\�&$/��&,9��

&2'(���������'HIHQGDQW�GLG�QRW�FXUH�WKH�YLRODWLRQV�RI�WKH�&/5$�DOOHJHG�KHUHLQ�ZLWKLQ�WKH����GD\�FXUH�

SHULRG��$FFRUGLQJO\��3ODLQWLIIV�%DUEHU�DQG�'HERQR�DVVHUW�D�FODLP�IRU�GDPDJHV��3ODLQWLII�$WKHUWRQ�VHHNV�

RQO\�LQMXQFWLYH�UHOLHI�SXUVXDQW�WR�WKLV�FODLP�DW�WKLV�WLPH���

����� 3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�DZDUGLQJ�FRVWV�RI�FRXUW�DQG�DWWRUQH\V¶�IHHV�SXUVXDQW�WR�

&$/��&,9��&2'(������G�����

����� $WWDFKHG�KHUHWR�DV�([KLELW�³$´�DUH�&/5$�YHQXH�GHFODUDWLRQV�VXEPLWWHG�SXUVXDQW�WR�&$/��

&,9��&2'(������G���

����� 7R�WKH�H[WHQW�DQ\�RI�WKHVH�UHPHGLHV�DUH�HTXLWDEOH��3ODLQWLIIV�VHHN�WKHP�LQ�WKH�DOWHUQDWLYH�

WR�DQ\�DGHTXDWH�UHPHG\�RI�ODZ�WKH\�PD\�KDYH��

�
&2817�9�

�
&$/,)251,$�&21680(56�/(*$/�5(0(',(6�$&7±'(&(37,9(�35$&7,&(6��

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKH�1DWLRQZLGH�&ODVV��

����� 7KH� &/5$�� &$/��&,9��&2'(� �� ������ et seq��� SURKLELWV� ³XQIDLU� RU� GHFHSWLYH� DFWV� RU�

SUDFWLFHV�XQGHUWDNHQ�E\�DQ\�SHUVRQ� LQ�D� WUDQVDFWLRQ� LQWHQGHG� WR� UHVXOW�RU�ZKLFK� UHVXOWV� LQ� WKH�VDOH�RU�

OHDVH�RI�JRRGV�RU�VHUYLFHV�WR�DQ\�FRQVXPHU�´�

����� 3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(�

�������G��LQ�WKDW�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�VRXJKW�RU�DFTXLUHG�'HIHQGDQW¶V�VHUYLFHV�IRU�SHUVRQDO��

IDPLO\��RU�KRXVHKROG�SXUSRVHV��
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�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

����� 7KH�WKHUDS\�DQG�RWKHU�VHUYLFHV�RIIHUHG�WKURXJK�'HIHQGDQW¶V�PHQWDO�KHDOWK�DSS�FRQVWLWXWH�

³VHUYLFHV´�ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(��������D��DQG��E���

����� 3ODLQWLIIV�KDYH�VWDQGLQJ�WR�SXUVXH�WKHVH�FODLPV�EHFDXVH�WKH\�KDYH�VXIIHUHG�LQMXU\�LQ�IDFW�

DQG� D� ORVV� RI� PRQH\� DQG�RU� SURSHUW\� DV� D� UHVXOW� RI� WKH� ZURQJIXO� FRQGXFW�DOOHJHG� KHUHLQ�� 3ODLQWLIIV�

ZRXOG�QRW�KDYH� VXEVFULEHG�WR�&HUHEUDO¶V�PRQWKO\�VXEVFULSWLRQV�KDG�WKH\�NQRZQ�WKH�WUXWK��

����� 7KH�SXUFKDVHV�E\�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�³WUDQVDFWLRQV´�ZLWKLQ�WKH�PHDQLQJ�

RI�&$/��&,9��&2'(��������H��

����� 'HIHQGDQW�YLRODWHG�&$/��&,9��&2'(���������VXEGLYLVLRQV��D�������D�������D������DQG��D������

E\��inter alia��UHSUHVHQWLQJ�WKDW�&HUHEUDO¶V�JRRGV�DQG�VHUYLFHV�KDYH�FHUWDLQ�FKDUDFWHULVWLFV�WKDW�WKH\�GR�QRW�

KDYH��DGYHUWLVLQJ�JRRGV�DQG�VHUYLFHV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG��UHSUHVHQWLQJ�WKDW�D�

WUDQVDFWLRQ�FRQIHUV�RU�LQYROYHV�ULJKWV��UHPHGLHV��RU�REOLJDWLRQV�WKDW�LW�GRHV�QRW�KDYH�RU�LQYROYH��RU�WKDW�

DUH�SURKLELWHG�E\�ODZ��DQG�UHSUHVHQWLQJ�WKDW�WKH�VXEMHFW�RI�D�WUDQVDFWLRQ�KDV�EHHQ�VXSSOLHG�LQ�DFFRUGDQFH�

ZLWK�D�SUHYLRXV�UHSUHVHQWDWLRQ�ZKHQ�LW�KDV�QRW��

����� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� UHVXOW� RI� 'HIHQGDQW¶V� YLRODWLRQV� RI� WKH� &/5$��

3ODLQWLIIV� DQG� WKH� &ODVV� PHPEHUV� ZHUH� ZURQJIXOO\� FKDUJHG� IHHV� IRU� PRQWKO\� VXEVFULSWLRQV� WR�

&HUHEUDO¶V�DSS��

����� 'HIHQGDQW¶V� FRQGXFW� DOOHJHG� KHUHLQ� ZDV� XQGHUWDNHQ� E\� 'HIHQGDQW� NQRZLQJO\��

ZLOOIXOO\��DQG�ZLWK�RSSUHVVLRQ��IUDXG��DQG�RU�PDOLFH��ZLWKLQ�WKH�PHDQLQJ�RI�&$/��&,9��&2'(��������F���

����� 3ODLQWLIIV�%DUEHU�DQG�'HERQR�VHQW�D�&/5$�QRWLFH�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�D�&ODVV�RI�

VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�WR�&HUHEUDO�RQ�-XQH����������SURYLGLQJ�WKH�QRWLFH�UHTXLUHG�E\�&$/��&,9��

&2'(���������'HIHQGDQW�GLG�QRW�FXUH�WKH�YLRODWLRQV�RI�WKH�&/5$�DOOHJHG�KHUHLQ�ZLWKLQ�WKH����GD\�FXUH�

SHULRG��DQG�WKXV�3ODLQWLIIV�%DUEHU�DQG�'HERQR�DVVHUW�D�GHPDQG�IRU�GDPDJHV��3ODLQWLII�$WKHUWRQ�VHHNV�

RQO\�LQMXQFWLYH�UHOLHI�SXUVXDQW�WR�WKLV�FODLP�DW�WKLV�WLPH��

����� 3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�DZDUGLQJ�FRVWV�RI�FRXUW�DQG�DWWRUQH\V¶�IHHV�SXUVXDQW�WR�

&$/��&,9��&2'(������G�����

����� $WWDFKHG�KHUHWR�DV�([KLELW�³$´�DUH�&/5$�YHQXH�GHFODUDWLRQV�VXEPLWWHG�SXUVXDQW�WR�&$/��

&,9��&2'(������G���
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

����� 7R�WKH�H[WHQW�DQ\�RI�WKHVH�UHPHGLHV�DUH�HTXLWDEOH��3ODLQWLIIV�VHHN�WKHP�LQ�WKH�DOWHUQDWLYH�

WR�DQ\�DGHTXDWH�UHPHG\�RI�ODZ�WKH\�PD\�KDYH��
&2817�9,�

�
%5($&+�2)�&2175$&7�

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV��

����� 3ODLQWLIIV� DQG�'HIHQGDQW� HQWHUHG� LQWR� FRQWUDFWV� IRU� WKH� SXUFKDVH� RI�PHQWDO� KHDOWK� DQG�

FRXQVHOLQJ�VHUYLFHV�WKURXJK�WKH�&HUHEUDO�DSS���

����� 3ODLQWLIIV�KDYH� IXOO\�SHUIRUPHG�DOO�PDWHULDO� FRYHQDQWV�� FRQGLWLRQV� DQG�REOLJDWLRQV� WKDW�

WKH\�ZHUH�UHTXLUHG�WR�SHUIRUP�E\�UHDVRQ�RI�WKHLU�FRQWUDFWV��H[FHSW�WR�WKH�H[WHQW�ZDLYHG��H[FXVHG��RU�PDGH�

LPSRVVLEOH�E\�'HIHQGDQW¶V�EUHDFKHV�RI�WKH�FRQWUDFW��

����� 2Q�WKH�RWKHU�KDQG��WKH�3ODLQWLIIV�QHYHU�DJUHHG�WKDW�'HIHQGDQW�FRXOG�FKDUJH�WKHP�DQG�WKHQ�

QRW�GHOLYHU�WKH�SURPLVHG�VHUYLFHV��DQG�WKHQ�FRQWLQXH�WR�FKDUJH�WKHP�PRQWKO\��7KLV�WHUP�LV�QRW�SDUW�RI�WKH�

SDUWLHV¶�FRQWUDFWV�ZLWK�RQH�DQRWKHU��DQG�'HIHQGDQW�GLG�QRW�KDYH�WKH�ULJKW�WR�DFW�DV�VXFK�XQGHU�WKH�WHUPV�

RI�LWV�DJUHHPHQWV�ZLWK�3ODLQWLIIV��

����� 'HIHQGDQW¶V�FRQGXFW�IUXVWUDWHG�WKH�HQWLUH�SXUSRVH�RI�WKH�FRQWUDFW�DQG�WKH�UHDVRQV�IRU�ZK\�

3ODLQWLIIV� FRQWUDFWHG� ZLWK� 'HIHQGDQW� LQ� WKH� ILUVW� SODFH�� DQG� PDWHULDOO\� EUHDFKHG� LWV� FRQWUDFWV� ZLWK�

3ODLQWLIIV��ZKLFK�KDG�WKH�GLUHFW�DQG�SUR[LPDWH�HIIHFW�RI�FDXVLQJ�GDPDJHV�WR�3ODLQWLIIV�LQ�DQ�DPRXQW�WR�EH�

SURYHQ�DW�WULDO��SOXV�LQWHUHVW�DOORZDEOH�XQGHU�DSSOLFDEOH�ODZ��

����� 3ODLQWLIIV�GHPDQG�DQ�DZDUG�RI�DQ\�FRQVHTXHQWLDO�GDPDJHV��UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�

FRVWV��DQG�DQ\�RWKHU�UHOLHI�DIIRUGHG�XQGHU�&DOLIRUQLD�ODZ���

�

&2817�9,,�

%5($&+�2)�7+(�&29(1$17�2)�*22'�)$,7+�$1'�)$,5�'($/,1*�
�

����� 3ODLQWLIIV�UHSHDW��UHDOOHJH��DQG�LQFRUSRUDWH�E\�UHIHUHQFH�HDFK�RI�WKH�IRUHJRLQJ�DOOHJDWLRQV�

DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV�SXUVXDQW�WR�&DOLIRUQLD�

ODZ��

����� $�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�LV�LPSOLHG�LQ�HYHU\�FRQWUDFW�DQG�LPSRVHV�XSRQ�

HDFK�SDUW\�D�GXW\�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�LQ�LWV�SHUIRUPDQFH�RI�WKH�FRQWUDFW��&RPPRQ�ODZ�FDOOV�IRU�

VXEVWDQWLDO�FRPSOLDQFH�ZLWK�WKH�VSLULW��QRW�MXVW�WKH�OHWWHU��RI�D�FRQWUDFW�LQ�LWV�SHUIRUPDQFH��7KH�GXW\�WR�DFW�

LQ�JRRG�IDLWK�DQG�GHDO�IDLUO\�UHTXLUHV�DGKHUHQFH�WR�FRPPHUFLDO�QRUPV�DQG�SUHYHQWV�D�FRQWUDFWLQJ�SDUW\�

IURP�DFWLQJ�LQ�FRQWUDYHQWLRQ�RI�WKH�FRXQWHUSDUW\¶V�REMHFWLYHO\�UHDVRQDEOH�H[SHFWDWLRQV�DULVLQJ�IURP�WKH�

DJUHHPHQW��

����� &HUHEUDO� EUHDFKHG� WKH� FRYHQDQW� RI� JRRG� IDLWK� DQG� IDLU� GHDOLQJ�ZKHQ� LW� LQGXFHG�&ODVV�

PHPEHUV�WR�VXEVFULEH��FKDUJHG�WKHP��IDLOHG�WR�SURYLGH�WKH�SURPLVHG�VHUYLFHV��DQG�FRQWLQXHG�WR�FKDUJH�

&ODVV�PHPEHUV��

����� $OO� FRQGLWLRQV� UHTXLUHG� IRU�3ODLQWLIIV¶� DQG� WKH�&ODVV�PHPEHUV¶�SHUIRUPDQFH�XQGHU� WKH�

DJUHHPHQW�RFFXUUHG���3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�ZHUH�XQLIRUPO\�DQG�PDWHULDOO\�VXEMHFW�WR�&HUHEUDO¶V�

FRQGXFW���

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�&HUHEUDO¶V�EUHDFKHV�RI�WKH�FRYHQDQW�RI�JRRG�IDLWK�DQG�

IDLU�GHDOLQJ��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

�

&2817�9,,,�

81-867�(15,&+0(17�48$6,�&2175$&7�

����� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DOO� SUHFHGLQJ� DQG� VXEVHTXHQW�SDUDJUDSKV��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVVHV��

����� 7KLV�FODLP�LV�SOHDGHG�LQ�WKH�DOWHUQDWLYH�WR�3ODLQWLIIV¶�FRQWUDFW�FODLPV��

����� $V�WKH�LQWHQGHG�DQG�H[SHFWHG�UHVXOW�RI�LWV�FRQVFLRXV�ZURQJGRLQJ��'HIHQGDQW�KDV�SURILWHG�

DQG� EHQHILWHG� IURP� WKH� SXUFKDVH� RI� VXEVFULSWLRQV� E\� 3ODLQWLIIV� DQG� WKH� &ODVV� WKDW� DUH� GHYDOXHG� RU�

RWKHUZLVH�ZRUWK�OHVV�GXH�WR�XQDYDLODELOLW\�RI�DSSRLQWPHQWV�DQG�VHUYLFHV��'HIHQGDQW�KDV�DOVR�SURILWHG�DQG�

EHQHILWHG�IURP�WKH�VXEVFULSWLRQ�IHHV�WKHPVHOYHV�DQG�IURP�FRQWLQXLQJ�WR�FKDUJH�FRQVXPHUV�HYHQ�ZKHQ�

Case 3:22-cv-03378-AGT   Document 23   Filed 09/29/22   Page 60 of 63



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

WKH\� FDQQRW� XVH� &HUHEUDO¶V� VHUYLFHV�� ZKLFK� 3ODLQWLIIV� DQG� &ODVV� PHPEHUV� GLG� QRW� NQRZ� ZKHQ� WKH\�

VXEVFULEHG��

����� 'HIHQGDQW� KDV� YROXQWDULO\� DFFHSWHG� DQG� UHWDLQHG� WKHVH� SURILWV� DQG� EHQHILWV�� ZLWK� IXOO�

NQRZOHGJH�DQG�DZDUHQHVV�WKDW��DV�D�UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW�DOOHJHG�KHUHLQ��3ODLQWLIIV�DQG�WKH�

&ODVV�ZHUH�QRW�UHFHLYLQJ�VHUYLFHV�RI�WKH�TXDOLW\��QDWXUH��ILWQHVV��RU�YDOXH�WKDW�KDG�EHHQ�UHSUHVHQWHG�E\�

'HIHQGDQW��DQG�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW��6SHFLILFDOO\��3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�

H[SHFWHG�WKDW�WKH\�ZRXOG�EH�DEOH�WR�XVH�&HUHEUDO¶V�VHUYLFHV�DQG�EH�DEOH�WR�FDQFHO�ZKHQHYHU�WKH\�ZDQWHG��

ZKLOH�'HIHQGDQW�KDV�LQVWHDG�EHHQ�HQJDJLQJ�LQ�D�PRQH\�JUDE��EDLW�DQG�VZLWFK�SOR\��

����� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�E\�LWV�IUDXGXOHQW��GHFHSWLYH��XQODZIXO��DQG�XQIDLU�

FRQGXFW��DQG�ZLWKKROGLQJ�RI�EHQHILWV�DQG�XQHDUQHG�PRQLHV�IURP�3ODLQWLIIV�DQG�WKH�&ODVV��DW�WKH�H[SHQVH�

RI�WKHVH�SDUWLHV��

����� (TXLW\�DQG�JRRG�FRQVFLHQFH�PLOLWDWH�DJDLQVW�SHUPLWWLQJ�'HIHQGDQW�WR�UHWDLQ�WKHVH�SURILWV�

DQG�EHQHILWV��

�

35$<(5�)25�5(/,()�

:+(5()25(�� 3ODLQWLIIV�� RQ� EHKDOI� RI� WKHPVHOYHV� DQG� DOO� RWKHUV� VLPLODUO\� VLWXDWHG�� KHUHE\�

UHTXHVW�WKDW�WKLV�&RXUW�HQWHU�DQ�2UGHU�DJDLQVW�'HIHQGDQW�SURYLGLQJ�WKH�IROORZLQJ���

$�� &HUWLILFDWLRQ� RI� WKH� SURSRVHG� &ODVVHV�� DSSRLQWPHQW� RI� 3ODLQWLIIV� DQG� WKHLU� FRXQVHO� WR�

UHSUHVHQW�WKH�SURSRVHG�&ODVVHV��DQG�QRWLFH�WR�WKH�SURSRVHG�&ODVV�WR�EH�SDLG�IRU�E\�'HIHQGDQW��

%�� $Q� RUGHU� WHPSRUDULO\� DQG� SHUPDQHQWO\� HQMRLQLQJ� 'HIHQGDQW� IURP� FRQWLQXLQJ� WKH�

XQODZIXO��GHFHSWLYH��IUDXGXOHQW��DQG�XQIDLU�EXVLQHVV�SUDFWLFHV�DOOHJHG�LQ�WKLV�&RPSODLQW��

&�� (QWHU�DQ�RUGHU�JUDQWLQJ�DOO�DSSURSULDWH�UHOLHI��LQFOXGLQJ�SXEOLF�LQMXQFWLYH�UHOLHI��RQ�EHKDOI�

RI�WKH�&ODVV�XQGHU�WKH�DSSOLFDEOH�ODZV��

'�� $Q�DZDUG�RI�FRPSHQVDWRU\�GDPDJHV�WR�3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�&ODVV�LQ�DQ�DPRXQW�

DFFRUGLQJ�WR�SURRI�DW�WULDO���

(�� 'HWHUPLQH�WKDW�'HIHQGDQW�KDV�FRPPLWWHG�WKH�YLRODWLRQV�RI�ODZ�DOOHJHG�KHUHLQ��

Case 3:22-cv-03378-AGT   Document 23   Filed 09/29/22   Page 61 of 63



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

�������
3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

)�� 'HWHUPLQH�WKDW�'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�RI�LWV�ZURQJIXO�FRQGXFW��

DQG�HQWHU�DQ�DSSURSULDWH�RUGHU�DZDUGLQJ�UHVWLWXWLRQ�DQG�PRQHWDU\�GDPDJHV�WR�WKH�&ODVV��

*�� &RVWV��UHVWLWXWLRQ��GDPDJHV��LQFOXGLQJ�SXQLWLYH�GDPDJHV��WUHEOH�GDPDJHV��SHQDOWLHV��DQG�

GLVJRUJHPHQW�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

+�� $Q�RUGHU�UHTXLULQJ�'HIHQGDQW�WR�SD\�ERWK�SUH��DQG�SRVW�MXGJPHQW�LQWHUHVW�RQ�DQ\�DPRXQWV�

DZDUGHG��

,�� $Q�DZDUG�RI�FRVWV�DQG�DWWRUQH\V¶�IHHV��DQG�

-�� 6XFK�RWKHU�RU�IXUWKHU�UHOLHI�DV�PD\�EH�DSSURSULDWH��

-85<�'(0$1'�

3ODLQWLIIV�KHUHE\�GHPDQG�D�WULDO�E\�MXU\�IRU�DOO�FODLPV�VR�WULDEOH��
�

� 5HVSHFWIXOO\�VXEPLWWHG��
� �
�
�
'DWHG���6HSWHPEHU���������� BBenjamin F. JohnsBBB�
�  

%HQMDPLQ�)��-RKQV��WR�EH�DGPLWWHG�pro hac vice��
bfj@chimicles.com 
6DPDQWKD�(��+ROEURRN��WR�EH�DGPLWWHG�pro hac vice��
seh@chimicles.com 
$OH[�0��.DVKXUED��WR�EH�DGPLWWHG�pro hac vice��
amk@chimicles.com 
&+,0,&/(6�6&+:$57=�.5,1(5��
��	�'21$/'621�60,7+�//3�
����:��/DQFDVWHU�$YHQXH�
+DYHUIRUG��3HQQV\OYDQLD�������
7HO�����������������
�

� (OL]DEHWK�$��.UDPHU��6%1���������
� elizabeth@eko.law�
� (5,&.621�.5$0(5�26%251(�
� ���7HKDPD�6WUHHW�
� 6DQ�)UDQFLVFR��&DOLIRUQLD�������
� 7HO���������������� 

�
�
�
Counsel for Plaintiffs�and the Putative Class 
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3/$,17,))6¶�$0(1'('�&/$66�$&7,21�&203/$,17�

&(57,),&$7(�2)�6(59,&(�
�

,�KHUHE\�FHUWLI\�WKDW�RQ�6HSWHPEHU�����������,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�ZLWK�WKH�&OHUN�

RI� WKH� &RXUW� XVLQJ� WKH� &0�(&)� V\VWHP� ZKLFK� ZLOO� VHQG� QRWLILFDWLRQ� RI� VXFK� ILOLQJ� WR� DOO� SDUWLHV�

UHJLVWHUHG�RQ� WKH�&0�(&)�V\VWHP��$OO�RWKHU�SDUWLHV��LI�DQ\��VKDOO�EH�VHUYHG�LQ�DFFRUGDQFH�ZLWK� WKH�

)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��

'$7('�DW�+DYHUIRUG��3HQQV\OYDQLD��WKLV���WK�GD\�RI�6HSWHPEHU��������

�

�

� Benjamin F. Johns   
� %HQMDPLQ�)��-RKQV�

�
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