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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 
 
 
DaOiW CRheQ aQd RRVePaU\ RRbeUWVRQ, RQ beKaOI 
RI WKePVeOYeV aQd aOO RWKeUV VLPLOaUO\ VLWXaWed,  
  
   POaiQWiffV, 
 
 YV. 
 
QXWeQ ReVeaUch IQVWiWXWe, LLC d/b/a QXQRO 
MiQeUaOV, 
 
   DefeQdaQW. 
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CiYiO AcWiRQ NR.:   

 
 
 

 
FRU WhiV COaVV AcWiRQ CRPSOaiQW, POaiQWiffV DaOiW CRheQ aQd RRVePaU\ RRbeUWVRQ, b\ 

XQdeUVigQed cRXQVeO, VWaWe aV fROORZV: 

INTRODUCTION 
 

1. DefeQdaQW QXWeQ ReVeaUch IQVWiWXWe, LLC d/b/a QXQRO MiQeUaOV (³DefeQdaQW´ RU 

³QXQRO´) fRUPXOaWeV, PaQXfacWXUeV, adYeUWiVeV aQd VeOOV ³E[WUa SWUeQgWh´ PagQeViXP dieWaU\ 

VXSSOePeQW caSVXOeV WhURXghRXW Whe UQiWed SWaWeV WhaW SXUSRUW WR cRQWaiQ 420 Pg Rf PagQeViXP 

³aV MagQeViXP GO\ciQaWe´ SeU a VeUYiQg Rf 2 caSVXOeV.   

2. HRZeYeU, iW iV iPSRVVibOe WR fiW 420 Pg Rf PagQeViXP deUiYed fURP PagQeViXP 

gO\ciQaWe iQ WZR Rf Whe Vi]ed caSVXOeV QXQRO XVeV; PagQeViXP gO\ciQaWe ViPSO\ SRVVeVVeV faU WRR 

ORZ a cRQceQWUaWiRQ Rf PagQeViXP WR dR VR.  OWheU fRUPV Rf PagQeViXP cRQWaiQiQg SRZdeU ± VXch 

aV PagQeViXP R[ide, Zhich iV RfWeQ XVed WR WUeaW cRQVWiSaWiRQ, iQdigeVWiRQ aQd RWheU digeVWiYe 

V\PSWRPV ± cRQWaiQ higheU SeUceQWageV Rf PagQeViXP aQd WhXV cRXOd fiW ZiWhiQ Whe caSVXOe aQd 

deOiYeU 420 Pg Rf PagQeViXP SeU VeUYiQg, bXW QRW PagQeViXP gO\ciQaWe.  

3. QXQRO SURPiQeQWO\ diVSOa\V Whe WRWaO PagQeViXP cRQWeQWV Rf iWV ³E[WUa SWUeQgWh 
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MagQeViXP 420 Mg´ VXSSOePeQWV (Whe ³MagQeViXP SXSSOePeQWV´ RU Whe ³SXSSOePeQWV´) ± 

SXUSRUWedO\ 420 Pg Rf PagQeViXP ³aV MagQeViXP GO\ciQaWe´ SeU a VeUYiQg Rf 2 caSVXOeV, RU 210 

Pg SeU caSVXOe ± RQ Whe fURQW aQd bacN Rf each SURdXcW¶V OabeO.   

4. BXW Whe MagQeViXP SXSSOePeQWV dR QRW cRQWaiQ 420 Pg Rf PagQeViXP aV 

PagQeViXP gO\ciQaWe iQ a 2-caSVXOe VeUYiQg aQd WhXV dR QRW cRQWaiQ Whe TXaQWiW\ Rf PagQeViXP 

WhaW iV adYeUWiVed, aQd WhXV ZaUUaQWed, RQ each Rf Whe SURdXcW¶V OabeOV.  IQVWead, Whe SXSSOePeQWV 

cRQWaiQ VigQificaQWO\ OeVV PagQeViXP aV PagQeViXP gO\ciQaWe WhaQ ZhaW iV cOaiPed aQd diVSOa\ed 

RU ]eUR PagQeViXP deUiYed fURP PagQeViXP gO\ciQaWe. AV VeW fRUWh beORZ, iW iV Sh\VicaOO\ 

iPSRVVibOe fRU Whe caSVXOeV DefeQdaQW XVeV fRU iWV MagQeViXP SXSSOePeQW WR cRQWaiQ Whe aPRXQW 

Rf cOaiPed PagQeViXP aV PagQeViXP gO\ciQaWe.  IQ PiVVWaWiQg Whe acWXaO PagQeViXP cRQWeQW Rf 

Whe SXSSOePeQWV, QXQRO YiROaWeV fedeUaO OaZ aQd UegXOaWiRQV deVigQed WR SUeYeQW deceSWiYe 

VXSSOePeQW OabeOiQg aQd bUeacheV Whe e[SUeVV ZaUUaQW\ cUeaWed b\ iWV OabeOiQg.  DefeQdaQW¶V 

SURPiQeQW PiVUeSUeVeQWaWiRQV UegaUdiQg iWV MagQeViXP SXSSOePeQWV fRUP a SaWWeUQ Rf XQOaZfXO 

aQd XQfaiU bXViQeVV SUacWiceV WhaW YiViWV haUP RQ Whe cRQVXPiQg SXbOic.  

PARTIES 
 

5. POaiQWiff DaOiW CRheQ (³MV. CRheQ´) iV aQd aW aOO WiPeV UeOeYaQW heUeWR ZaV aQ adXOW 

iQdiYidXaO UeVidiQg iQ RRVO\Q, NeZ YRUN.  MV. CRheQ haV SXUchaVed QXQRO¶V MagQeViXP 

SXSSOePeQW ZiWhiQ Whe OaVW fRXU \eaUV, iQcOXdiQg aW a WaOPaUW UeWaiO VWRUe ORcaWed aW 220 OOd 

CRXQWU\ RRadd, WeVWbXU\, NeZ YRUN iQ RU aURXQd JXQe 2022.  MV. CRheQ YieZed Whe fURQW aQd 

bacN OabeO Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV RQ each RccaViRQ WhaW Vhe SXUchaVed Whe 

SURdXcW dXUiQg Whe COaVV PeUiRd.   

6. POaiQWiff RRVePaU\ RRbeUWVRQ (³MV. RRbeUWVRQ,´ aQd WRgeWheU ZiWh ³MV. CRheQ,´ 

Whe ³POaiQWiffV´) iV aQd aW aOO WiPeV UeOeYaQW heUeWR ZaV aQ adXOW iQdiYidXaO UeVidiQg iQ SaQWee, 
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CaOifRUQia. MV. RRbeUWVRQ haV SXUchaVed QXQRO¶V MagQeViXP SXSSOePeQW ZiWhiQ Whe OaVW fRXU 

\eaUV, iQcOXdiQg aW a RiWe Aid UeWaiO VWRUe ORcaWed aW 7224 BURadZa\, LePRQ GURYe, CaOifRUQia iQ 

2022.  POaiQWiffV YieZed Whe fURQW aQd bacN OabeO Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV RQ each 

RccaViRQ WhaW Vhe SXUchaVed Whe SURdXcW dXUiQg Whe COaVV PeUiRd.   

7. DefeQdaQW QXWeQ ReVeaUch IQVWiWXWe, LLC d/b/a QXQRO MiQeUaOV (³QXQRO´ RU 

³DefeQdaQW´) iV a NeZ JeUVe\ OiPiWed OiabiOiW\ cRPSaQ\ ZiWh a SUiQciSaO SOace Rf bXViQeVV aW 10 

BORRPfieOd AYeQXe, PiQe BURRN, NeZ JeUVe\ 07058. FURP iWV NeZ JeUVe\ headTXaUWeUV QXQRO 

PaUNeWV, adYeUWiVeV, diVWUibXWeV aQd VeOOV a PagQeViXP QXWUiWiRQaO VXSSOePeQW SURdXcW WhURXghRXW 

Whe UQiWed SWaWeV.    

JURISDICTION AND VENUE 

8. ThiV CRXUW haV VXbjecW PaWWeU jXUiVdicWiRQ RYeU WhiV acWiRQ SXUVXaQW WR 28 U.S.C. 

� 1332(d) Rf Whe COaVV AcWiRQ FaiUQeVV AcW Rf 2005: (1) dXUiQg Whe COaVV PeUiRd QXQRO VROd iWV 

MagQeViXP SXSSOePeQWV WR PRUe WhaQ 100 SeRSOe, (2) iQ Whe VaPe SeUiRd WhRVe VaOeV, cRPbiQed 

ZiWh POaiQWiffV¶ UeTXeVWed iQjXQcWiYe UeOief, SXQiWiYe daPageV aQd aWWRUQe\V¶ feeV, e[ceedV 

$5,000,000, aQd (iii) WheUe iV PiQiPaO diYeUViW\ becaXVe POaiQWiffV aQd COaVV MePbeUV, aQd 

DefeQdaQW aUe ciWi]eQV Rf diffeUeQW VWaWeV.   

9. VeQXe iV SURSeU iQ WhiV diVWUicW aQd WhiV CRXUW haV geQeUaO aQd VSecific jXUiVdicWiRQ 

RYeU QXQRO becaXVe QXQRO¶V SUiQciSaO SOace Rf bXViQeVV iV iQ NeZ JeUVe\ aQd DefeQdaQW¶V 

PaUNeWiQg, diVWUibXWiQg aQd VeOOiQg Rf Whe MagQeViXP SXSSOePeQWV RccXUUed iQ NeZ JeUVe\.  

FACTUAL ALLEGATIONS 
 

a. Defendant misrepresents that one capsule of the Magnesium Supplement contains 210 
mg of magnesium derived from magnesium gl\cinate 

 
10. The aPRXQW aQd W\Se Rf PagQeViXP cRQWaiQed ZiWhiQ DefeQdaQW¶V MagQeViXP 
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SXSSOePeQWV iV PaWeUiaO WR aQ\ cRQVXPeU VeeNiQg WR SXUchaVe a PagQeViXP VXSSOePeQW.  

11. DefeQdaQW SXUSRUWV WR VeOO iWV MagQeViXP SXSSOePeQWV iQ Whe fRUP Rf PagQeViXP 

gO\ciQaWe, Zhich iV NQRZQ aV a highO\ abVRUbabOe fRUP Rf PagQeViXP, aQd adYeUWiVeV WhaW iW haV a 

high abVRUSWiRQ UaWe cRPSaUed WR RWheU W\SeV Rf PagQeViXP.  

12. QXQRO¶V ZebViWe adYeUWiVeV WhaW ³MagQeViXP iV a PiQeUaO WhaW iV eVVeQWiaO fRU Whe 

bRd\¶V fXQcWiRQV. IW aVViVWV Whe bRd\¶V PeWabROic UeacWiRQV b\ VXSSRUWiQg RXU bRQeV, QeUYRXV aQd 

PXVcOe V\VWePV´; ³QXQRO¶V high abVRUSWiRQ PagQeViXP SURPRWe QeUYe, bRQe, aQd PXVcOe heaOWh. 

IW aOVR VXSSRUWV heaUW heaOWh´; aQd WhaW ³WiWh high abVRUSWiRQ cRPSaUed WR RWheUV, QXQROV QeZ 

MagQeViXP caSVXOeV aUe deVigQed WR ZRUN fRU \RX.´1 

13. QXQRO eOVeZheUe adYeUWiVeV WhaW cRPSaUed WR RWheU PagQeViXP VXSSOePeQWV, 

DefeQdaQW¶V SXSSOePeQW haV ³HIGH ABSORPTION,´ ³100% DAILY VALUE´ aQd ³EXTRA 

STRENGTH´:2 

 

 
1 hWWSV://ZZZ.TXQRO.cRP/SURdXcWV/PagQeViXP-120cW-caSVXOeV (OaVW YiViWed MaUch 14, 2023).  
2 Id.  
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14. SiPiOaUO\, iQ a YideR adYeUWiVePeQW, DU. EUic J. RRVeQbaXP, M.D., cRQWUaVWV 

DefeQdaQW¶V SXSSOePeQW ZiWh ³UegXOaU PagQeViXP,´ cOaiPiQg WhaW ³MagQeViXP iV YiWaO fRU bRQe, 

QeUYe aQd PXVcOe heaOWh.  I UecRPPeQd QXQRO E[WUa SWUeQgWh MagQeViXP. UQOiNe UegXOaU 

PagQeViXP, QXQRO¶V high abVRUSWiRQ heOSV \RX geW Whe fXOO beQefiWV Rf PagQeViXP. QXQRO: Whe 

bUaQd I WUXVW.´3 

15. QXQRO OabeOV aQd adYeUWiVeV iWV MagQeViXP SXSSOePeQWV iQ a PaQQeU WhaW highOighWV 

Whe aPRXQW Rf PagQeViXP aV PagQeViXP gO\ciQaWe cRQWaiQed ZiWhiQ.  QXQRO OiVWV Whe aOOeged 

PagQeViXP cRQWeQW RQ Whe fURQW OabeO Rf Whe SXSSOePeQWV aV ZeOO aV RQ Whe bacN QXWUiWiRQaO OabeO. 

SXch UeSUeVeQWaWiRQV cRQVWiWXWe aQ e[SUeVV ZaUUaQW\ UegaUdiQg Whe MagQeViXP SXSSOePeQWV¶ 

PagQeViXP cRQWeQW.  

16. IQdeed, aV VeW fRUWh iQ Whe iPageV Rf Whe OabeOV RQ Whe fROORZiQg SageV,4 ³EXTRA 

 
3 See hWWSV://ZZZ.\RXWXbe.cRP/ZaWch?Y=CWYPV5F0DEc (OaVW YiViWed MaUch 14, 2023).  
4 AOO SURdXcW iPageV cRQWaiQed ZiWhiQ WhiV cRPSOaiQW ZeUe WaNeQ fURP DefeQdaQW¶V ZebViWe, 
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STRENGTH MAGNESIUM´ iV SURPiQeQWO\ diVSOa\ed RQ Whe fURQW OabeO iQ fRQW OaUgeU aQd RffVeW 

fURP Whe RWheU We[W RQ Whe OabeO aQd Whe fURQW OabeO QRWeV WhaW WheUe iV ³420 Pg.´  MRUeRYeU, Whe 

SXSSOePeQW FacWV RQ Whe bacN OabeO VWaWeV Whe acWiYe iQgUedieQW iV ³MagQeViXP (aV MagQeViXP 

GO\ciQaWe),´ WheUe aUe 2 caSVXOeV SeU VeUYiQg aQd WheUe iV 420 Pg iQ Whe caSVXOeV:

 

 
hWWSV://ZZZ.TXQRO.cRP/SURdXcWV/PagQeViXP-120cW-caSVXOeV (OaVW YiViWed MaUch 16, 2023).  
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17. USRQ iQfRUPaWiRQ aQd beOief, QXQRO OabeOed iWV MagQeViXP SXSSOePeQW iQ a 

PaWeUiaOO\ ideQWicaO PaQQeU WhURXghRXW Whe COaVV PeUiRd, VWaWiQg WhaW a VeUYiQg Rf WZR caSVXOeV Rf 

Whe SXSSOePeQW cRQWaiQV 420 Pg Rf PagQeViXP aV PagQeViXP gO\ciQaWe.   

18. AV VeW fRUWh iQ Whe abRYe iPageV, Whe MagQeViXP SXSSOePeQW OabeOV cOaiP WhaW WheUe 

iV 420 Pg PagQeViXP acURVV a VeUYiQg Vi]e Rf WZR caSVXOeV deUiYed fURP PagQeViXP gO\ciQaWe.  
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19. The SXSSOePeQW FacWV, Zhich aUe UeTXiUed WR decOaUe Whe aPRXQW Rf PagQeViXP, 

QRWe WhaW 2 caSVXOeV Rf DefeQdaQW¶V MagQeViXP SXSSOePeQW, Zhich cRQVWiWXWeV Whe UecRPPeQded 

VeUYiQg Vi]e, cRQWaiQV  ³420 Pg´ Rf ³MagQeViXP (aV MagQeViXP GO\ciQaWe).´ See 

hWWSV://RdV.Rd.Qih.gRY/facWVheeWV/MagQeViXP-HeaOWhPURfeVViRQaO/ (Whe U.S. DeSaUWPeQW Rf HeaOWh 

& HXPaQ SeUYiceV diUecWV WhaW ³[W]he SXSSOePeQW FacWV SaQeO RQ a dieWaU\ VXSSOePeQW OabeO 

decOaUeV Whe aPRXQW Rf eOePeQWaO PagQeViXP iQ Whe SURdXcW, QRW Whe ZeighW Rf Whe eQWiUe 

PagQeViXP-cRQWaiQiQg cRPSRXQd.´) (YiViWed MaUch 14, 2023).  

20. The SXSSOePeQW FacWV aOVR QRWe WhaW Whe OiVWed 420 Pg Rf PagQeViXP deUiYed fURP 

PagQeViXP gO\ciQaWe cRQVWiWXWeV 100% Rf Whe UecRPPeQded DaiO\ VaOXe Rf PagQeViXP.  UQdeU 

21 C.F.R. � 101.9(c)(8), addUeVViQg ³[W]he UeTXiUePeQWV UeOaWed WR iQcOXdiQg a VWaWePeQW Rf Whe 

aPRXQW SeU VeUYiQg Rf YiWaPiQV aQd PiQeUaOV,´ ³[W]he TXaQWiWaWiYe aPRXQWV Rf YiWaPiQV aQd 

PiQeUaOV, e[cOXdiQg VRdiXP, VhaOO be Whe aPRXQW Rf Whe YiWaPiQ RU PiQeUaO iQcOXded iQ RQe VeUYiQg 

Rf Whe SURdXcW, XViQg Whe XQiWV Rf PeaVXUePeQW aQd Whe OeYeOV Rf VigQificaQce giYeQ iQ SaUagUaSh 

(c)(8)(iY) Rf WhiV VecWiRQ.´ 21 C.F.R. � 101.9(c)(8)(iii). WiWh UeVSecW WR PagQeViXP, Whe 

UecRPPeQded DaiO\ VaOXe fRU adXOWV aQd chiOdUeQ RYeU fRXU \eaUV iV 420 PiOOigUaPV (Pg) Rf 

PagQeViXP. 21 C.F.R. � 101.9(c)(8) (iY).  

b. Given the si]e of the capsules and the amount of magnesium contained within 
magnesium gl\cinate, it is impossible for two capsules of the Magnesium Supplement to 
contain 420 mg of magnesium as magnesium gl\cinate 
 
21. DefeQdaQW¶V UeSUeVeQWaWiRQV aUe faOVe aQd PiVOeadiQg.  

22. IW iV iPSRVVibOe fRU WZR caSVXOeV Rf DefeQdaQW¶V MagQeViXP SXSSOePeQW WR cRQWaiQ 

Whe adYeUWiVed aQd ZaUUaQWed 420 Pg Rf PagQeViXP aV PagQeViXP gO\ciQaWe iQ OighW Rf (1) Whe 

aPRXQW Rf PagQeViXP cRQWaiQed iQ PagQeViXP gO\ciQaWe aQd (2) Whe Pa[iPXP caSaciW\ Rf Whe 

caSVXOeV DefeQdaQW XVeV fRU iWV MagQeViXP SXSSOePeQWV.  
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23. FiUVW, DefeQdaQW XVeV Vi]e 00 caSVXOeV fRU iWV MagQeViXP SXSSOePeQWV.  WhiOe Whe 

aPRXQW Rf SRZdeU a caSVXOe caQ cRQWaiQ Pa\ YaU\ baVed RQ Whe deQViW\ Rf Whe SRZdeU cRQWaiQed 

WheUeiQ, Vi]e 00 caSVXOeV hROd aSSUR[iPaWeO\ 735 Pg Rf SRZdeU.5 OQ Whe higheVW eQd Rf Whe deQViW\ 

VSecWUXP, a Vi]e 00 caSVXOe caQ cRQWaiQ 1,092 Pg Rf SRZdeU ZiWh a deQViW\ Rf 1.2 g/PO; RQ Whe 

RWheU eQd Rf Whe VSecWUXP, Vi]e 00 caSVXOeV caQ fiW XS WR 546 Pg Rf SRZdeU ZiWh a deQViW\ Rf 0.6 

g/PO.6 

24. SecRQd, PagQeViXP gO\ciQaWe cRQWaiQV RQO\ 14.1% PagQeViXP b\ PaVV. 7 

AccRUdiQgO\, aSSUR[iPaWeO\ 3,000 Pg Rf PagQeViXP gO\ciQaWe iV Qeeded WR RbWaiQ 420 Pg Rf 

PagQeViXP.  

25. YeW aV VeW fRUWh abRYe, Whe WZR (2) Vi]e 00 caSVXOeV DefeQdaQW XVeV fRU a 

UecRPPeQded VeUYiQg Rf iWV MagQeViXP SXSSOePeQW caQQRW Sh\VicaOO\ fiW 3,000 Pg Rf SRZdeU 

UegaUdOeVV Rf iWV deQViW\. 

26. TheUefRUe, eYeQ LI Whe RQO\ iQgUedieQW iQ Whe MagQeViXP SXSSOePeQWV ZeUe 

PagQeViXP gO\ciQaWe aQd UegaUdOeVV Rf iWV deQViW\, WheUe iV QeceVVaUiO\ OeVV WhaQ 420 Pg Rf 

PagQeViXP aV PagQeViXP gO\ciQaWe iQ WZR (2) caSVXOeV Rf DefeQdaQW¶V SXSSOePeQW.8 9  

 
5 See, e.J., hWWSV://caSVXOecRQQecWiRQ.cRP/caSVXOe-Vi]iQg-iQfR/ (OaVW YiViWed MaUch 14, 2023).  
6 See Ld. 
7 See, e.J., hWWSV://eQ.ZiNiSedia.RUg/ZiNi/MagQeViXP_gO\ciQaWe (OaVW YiViWed MaUch 14, 2023). 
8 FRU iQVWaQce, if Whe PagQeViXP gO\ciQaWe cRQWaiQed a high deQViW\ Rf 1.2 g/PO, 1,092 Pg Rf 
PagQeViXP gO\ciQaWe ZRXOd fiW ZiWhiQ RQe Vi]e 00 caSVXOe, cRQWaiQiQg aSSUR[iPaWeO\ 154 Pg Rf 
PagQeViXP. OQ Whe RWheU eQd Rf Whe VSecWUXP, if Whe PagQeViXP gO\ciQaWe had a deQViW\ Rf 0.6 
g/PO, 546 Pg ZRXOd fiW ZiWhiQ RQe Vi]e 00 caSVXOe, cRQWaiQiQg aSSUR[iPaWeO\ 77Pg Rf 
PagQeViXP. IQ bRWh iQVWaQceV, VigQificaQWO\ OeVV WhaQ 420 Pg Rf PagQeViXP deUiYed fURP 
PagQeViXP gO\ciQaWe caQ fiW ZiWhiQ WZR (2) Vi]e 00 caSVXOeV.  
9 TeOOiQgO\, RWheU Vi]e 00 caSVXOe PagQeViXP gO\ciQaWe VXSSOePeQWV PaUNeWed aQd VROd b\ RWheU 
cRPSaQieV SXUSRUW WR cRQWaiQ VigQificaQWO\ OeVV PagQeViXP WhaQ QXQRO¶V MagQeViXP 
SXSSOePeQW.  FRU iQVWaQce, RQe VXch PagQeViXP gO\ciQaWeVXSSOePeQW¶V SXSSOePeQW FacWV VWaWeV 
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27. HRZeYeU, iQ addiWiRQ WR PagQeViXP gO\ciQaWe, each caSVXOe Rf Whe MagQeViXP 

SXSSOePeQW aOVR cRQWaiQV ³GeOaWiQ´ aQd ³MagQeViXP SWeaUaWe´ Zhich fXUWheU ORZeUV Whe aPRXQW 

Rf PagQeViXP aV PagQeViXP gO\ciQaWe WhaW caQ be cRQWaiQed ZiWhiQ Whe caSVXOeV WhaW DefeQdaQW 

XVeV fRU iW SXSSOePeQWV.  

28. IQ OighW Rf Whe fRUegRiQg, DefeQdaQW¶V UeSUeVeQWaWiRQV WhaW WZR caSVXOeV Rf Whe 

MagQeViXP SXSSOePeQWV cRQWaiQV 420 Pg Rf PagQeViXP aV PagQeViXP gO\ciQaWe iV faOVe.  

29. ThXV, WR Whe e[WeQW WhaW Whe SXSSOePeQWV cRQWaiQ VRPe fRUP Rf PagQeViXP, VXch 

PagQeViXP iV QRW deUiYed fURP PagQeViXP gO\ciQaWe aQd iQVWead PXVW cRPe fURP aQ aOWeUQaWiYe, 

XQdiVcORVed VRXUce Rf PagQeViXP.  FRU iQVWaQce, Whe PagQeViXP Pa\ be deUiYed fURP PagQeViXP 

R[ide, Zhich cRQWaiQV a higheU SeUceQWage Rf eOePeQWaO PagQeViXP WhaQ PagQeViXP gO\ciQaWe bXW 

Zhich iV OeVV deViUabOe WR cRQVXPeUV becaXVe, LQWeU aOLa, iW iV QRW abVRUbed b\ Whe bRd\ aV ZeOO aV 

PagQeViXP gO\ciQaWe aQd WheUefRUe iV OeVV deViUabOe WR WhRVe cRQVXPeUV ZhR VeeN WR UaiVe WheiU 

PagQeViXP OeYeOV.  

30. The abRYe PiVUeSUeVeQWaWiRQV UegaUdiQg Whe cRQWeQWV aQd iQgUedieQWV Rf 

DefeQdaQW¶V MagQeViXP SXSSOePeQWV aUe XQOaZfXO XQdeU bRWh VWaWe aQd fedeUaO OaZ.  The FedeUaO 

FRRd, DUXg, aQd CRVPeWic AcW (³FDCA¶), SaVVed b\ CRQgUeVV iQ 1938, gUaQWV Whe FRRd aQd DUXg 

AdPiQiVWUaWiRQ (³FDA´) SRZeU WR eQVXUe ³fRRdV aUe Vafe, ZhROeVRPe, VaQiWaU\, aQd SURSeUO\ 

OabeOed.´ 21 U.S.C. � 393(b)(2)(A).  IQ 1990, CRQgUeVV aPeQded Whe FDCA ZiWh Whe NXWUiWiRQ 

LabeOiQg aQd EdXcaWiRQ AcW (³NLEA´), Zhich VRXghW WR cOaUif\ aQd VWUeQgWheQ Whe FDA¶V OegaO 

aXWhRUiW\ WR UeTXiUe QXWUiWiRQ OabeOiQg RQ fRRdV, aQd WR eVWabOiVh Whe ciUcXPVWaQceV XQdeU Zhich 

 
WhaW ³Each (Vi]e 00) YegeWaUiaQ caSVXOe cRQWaiQV: MagQeViXP (aV PagQeViXP gO\ciQaWe) 120 Pg.´ 
See hWWSV://ZZZ.SXUeeQcaSVXOaWiRQVSUR.cRP/PagQeViXP-gO\ciQaWe.hWPO (OaVW YiViWed MaUch 14, 
2023).  
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cOaiPV Pa\ be Pade abRXW QXWUieQWV iQ fRRdV. 21 U.S.C. �� 343, eW VeT. 

31. QXQRO¶V faOVe aQd deceSWiYe VWaWePeQWV YiROaWe 21 U.S.C. � 343(a)(1), Zhich deePV 

fRRd (iQcOXdiQg QXWUiWiRQaO VXSSOePeQWV) PiVbUaQded ZheQ Whe OabeO cRQWaiQV a VWaWePeQW WhaW iV 

³faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU.´ FedeUaO UegXOaWiRQV aOVR dicWaWe Whe PaQQeU iQ Zhich 

DefeQdaQW PXVW OabeO iWV SURdXcW aQd Whe PeWhRdV iW PXVW XVe WR deWeUPiQe Whe PagQeViXP cRQWeQWV 

Rf iWV SURdXcW. DefeQdaQW faiOed WR eQVXUe Whe accXUac\ Rf iWV MagQeViXP SXSSOePeQWV¶ OabeOV iQ 

accRUdaQce ZiWh WheVe fedeUaO UegXOaWiRQV.  

32. NeZ YRUN OiNeZiVe SURhibiWV Whe PiVbUaQdiQg Rf fRRd iQ a Za\ WhaW SaUaOOeOV Whe 

FDCA WhURXgh NeZ YRUN¶V AgUicXOWXUe aQd MaUNeWiQg LaZ Zhich SURYideV iQ UeOeYaQW SaUW WhaW 

fRRd VhaOO be deePed PiVbUaQded ³[i]f iWV OabeOiQg iV faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU,´ aQd 

aOVR iQcRUSRUaWeV Whe FDCA¶V OabeOiQg SURYiViRQV fRXQd iQ 21 C.F.R. � 101. N.Y. AgUic. & MNWV. 

LaZ � 201; N.Y. CRPS. CRdeV R. & RegV. WiW. 1, � 259.1 (³Whe cRPPiVViRQeU heUeb\ adRSWV Whe 

cXUUeQW UegXOaWiRQV aV Whe\ aSSeaU iQ WiWOe 21 Rf Whe CRde RI FedeUaO ReJXOaWLRQV (UeYiVed aV Rf 

ASUiO 1, 2013; U.S. GRYeUQPeQW PUiQWiQg Office, WaVhiQgWRQ, DC 20402), iQ Whe aUea Rf fRRd 

SacNagiQg aQd OabeOiQg aV fROORZV´).  

33. CaOifRUQia aOVR SURhibiWV Whe PiVbUaQdiQg Rf fRRd iQ a Za\ WhaW SaUaOOeOV Whe FDCA 

WhURXgh Whe ³SheUPaQ FRRd, DUXg, aQd CRVPeWic LaZ,´ CaO. HeaOWh & SafeW\ CRde � 109875, eW 

VeT. (Whe ³SheUPaQ LaZ´).  The SheUPaQ LaZ e[SOiciWO\ iQcRUSRUaWeV b\ UefeUeQce ³[a]OO fRRd 

OabeOiQg UegXOaWiRQV aQd aQ\ aPeQdPeQWV WR WhRVe UegXOaWiRQV adRSWed SXUVXaQW WR Whe fedeUaO acW, 

iQ effecW RQ JaQXaU\ 1, 1993, RU adRSWed RQ RU afWeU WhaW daWe´ aV Whe fRRd OabeOiQg UegXOaWiRQV Rf 

CaO. HeaOWh & SafeW\ CRde � 110100(a). AccRUdiQgO\, Whe SheUPaQ LaZ aOVR SURYideV WhaW fRRd 

RU QXWUiWiRQaO VXSSOePeQWV aUe PiVbUaQded if iWV OabeOiQg iV ³faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU.´ 

Id. 
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34. NeZ JeUVe\ OaZ ViPiOaUO\ SURYideV WhaW ³a fRRd VhaOO ... be deePed PiVbUaQded ... 

[i]f iWV OabeOiQg iV faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU,´ aQd iQcRUSRUaWeV b\ UefeUeQce Whe FDCA¶V 

OabeOiQg UegXOaWiRQV iQ 21 C.F.R. � 101. N.J.S.A. 24:5±17(a), N.J. AdPiQ. CRde WiW. 8, � 24±3.6.  

35. QXQRO¶V UeSUeVeQWaWiRQV UegaUdiQg Whe PagQeViXP cRQWeQWV Rf iWV MagQeViXP 

SXSSOePeQW ± iQcOXdiQg iWV UeSUeVeQWaWiRQ WhaW WheUe aUe 420 Pg Rf PagQeViXP deUiYed fURP 

PagQeViXP gO\ciQaWe iQ WZR (2) caSVXOeV ± aUe PaWeUiaO. ReaVRQabOe cRQVXPeUV Rf PagQeViXP 

VXSSOePeQWV baVe WheiU SXUchaViQg deciViRQV RQ Whe adYeUWiVed aQd ZaUUaQWed aPRXQW Rf 

PagQeViXP cRQWaiQ WheUeiQ aQd Whe VRXUce fURP Zhich VXch PagQeViXP iV deUiYed.  CRQVXPeU 

VSecificaOO\ SUi]e PagQeViXP deUiYed fURP PagQeViXP gO\ciQaWe RYeU RWheU VRXUceV Rf PagQeViXP 

becaXVe Rf iWV ³high abVRUSWiRQ,´ aV DefeQdaQW cOaiPV.  AddiWiRQaOO\, cRQVXPeUV UeaVRQabO\ UeO\ 

Rf DefeQdaQW¶V OabeO WR accXUaWeO\ deWeUPiQe Whe ideQWiW\, aPRXQW aQd VRXUce Rf aQ\ dieWaU\ 

iQgUedieQWV iQcOXded ZiWhiQ Whe DefeQdaQW¶V MagQeViXP SXSSOePeQWV. AccRUdiQgO\, POaiQWiffV aQd 

COaVV MePbeUV, aV UeaVRQabOe cRQVXPeUV, ZeUe PaWeUiaOO\ PiVOed b\ DefeQdaQW¶V UeSUeVeQWaWiRQV 

UegaUdiQg Whe WUXe QaWXUe aQd cRPSRViWiRQ Rf Whe MagQeViXP SXSSOePeQWV¶ PagQeViXP cRQWeQWV. 

36. FXUWheU, VXch PiVUeSUeVeQWaWiRQV aOVR bUeach DefeQdaQW¶V e[SUeVV ZaUUaQW\ WhaW 

each VeUYiQg Rf Whe MagQeViXP SXSSOePeQW cRQWaiQV PagQeViXP ³aV PagQeViXP gO\ciQaWe´ iQ Whe 

aPRXQW OiVWed RQ iWV OabeO (420Pg).  

37. The diffeUeQce beWZeeQ Whe MagQeViXP SXSSOePeQWV SURPiVed aQd Whe SURdXcWV 

VROd iV VigQificaQW aQd PaWeUiaO becaXVe Whe VROd SURdXcWV dR QRW cRQWaiQ 420 Pg Rf PagQeViXP 

deUiYed fURP PagQeViXP gO\ciQaWe SeU VeUYiQg Rf WZR (2) caSVXOeV. The aPRXQW aQd VRXUce Rf 

acWXaO PagQeViXP SURYided, aQd Whe PeaVXUe Rf PagQeViXP SeU VeUYiQg/caSVXOe, haV UeaO iPSacWV 

RQ Whe beQefiWV SURYided WR cRQVXPeUV b\ Whe MagQeViXP SXSSOePeQWV aQd Whe acWXaO YaOXe Rf Whe 

SXSSOePeQWV. PeUVRQV UeTXiUiQg a ceUWaiQ aPRXQW Rf PagQeViXP VXSSOePeQWaWiRQ ± ZheWheU WR 
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³SURPRWe QeUYe, bRQe, . . . PXVcOe heaOWh´ RU WR ³VXSSRUW[ ] heaUW heaOWh,´ aV QXQRO cOaiPV10 ± aUe 

OefW WR iQgeVW OeVV PagQeViXP aV PagQeViXP gO\ciQaWe WhaQ DefeQdaQW VWaWeV ZiOO be SURYided, aQd 

aUe OefW WR iQgeVW PagQeViXP WhaW iV deUiYed fURP VRXUceV Rf PagQeViXP WhaW aUe iQfeUiRU aQd OeVV 

deViUabOe WhaQ Whe PagQeViXP gO\ciQaWe SURPiVed b\ Whe DefeQdaQW.  

38. BecaXVe POaiQWiffV aQd COaVV MePbeUV SXUchaVed a SURdXcW WhaW cRQWaiQV OeVV 

PagQeViXP aV PagQeViXP gO\ciQaWe WhaQ adYeUWiVed aQd ZaUUaQWed, POaiQWiffV aQd COaVV MePbeUV 

haYe VXffeUed aQ iQjXU\-iQ-facW. MiVbUaQded QXWUiWiRQaO VXSSOePeQWV caQQRW OegaOO\ be 

PaQXfacWXUed, heOd, adYeUWiVed, diVWUibXWed RU VROd. ThXV, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV haYe 

QR ecRQRPic YaOXe aQd aUe ZRUWhOeVV aV a PaWWeU Rf OaZ, aQd SXUchaVeUV Rf PiVbUaQded QXWUiWiRQaO 

VXSSOePeQWV aUe eQWiWOed WR a UeVWiWXWiRQ UefXQd Rf Whe SXUchaVe SUice Rf Whe PiVbUaQded QXWUiWiRQaO 

VXSSOePeQWV. AddiWiRQaOO\, had POaiQWiffV aQd COaVV MePbeUV NQRZQ Whe WUXe QaWXUe aQd 

cRPSRViWiRQ  Rf Whe PagQeViXP cRQWeQW Rf Whe MagQeViXP SXSSOePeQWV, Whe\ ZRXOd QRW haYe 

SXUchaVed VXch PURdXcWV, RU ZRXOd haYe RQO\ Said fRU Whe PagQeViXP aV PagQeViXP gO\ciQaWe 

acWXaOO\ deOiYeUed ZiWh Whe SXSSOePeQWV. 

39. OQ MaUch 24, 2023, SUiRU WR iQiWiaWiQg WhiV acWiRQ, POaiQWiffV¶ cRXQVeO VeQW dePaQd 

OeWWeUV WR QXQRO RQ behaOf Rf each Rf Whe POaiQWiffV.  The OeWWeUV, LQWeU aOLa, (1) aOOeged WhaW QXQRO 

PiVOabeOV aQd faOVeO\ PiVUeSUeVeQWV Whe cRQWeQWV Rf iWV MagQeViXP SXSSOePeQWV aQd Whe 

SXSSOePeQWV cRQWaiQ OeVV PagQeViXP aV PagQeViXP gO\ciQaWe WhaQ adYeUWiVed iQ OighW Rf Whe 

aPRXQW Rf PagQeViXP gO\ciQaWe WhaW caQ be cRQWaiQed ZiWhiQ Whe Vi]e 00 caSVXOeV DefeQdaQW XVeV 

fRU iWV SXSSOePeQWV; (2) aOOeged WhaW QXQRO bUeached iWV ZUiWWeQ aQd iPSOied ZaUUaQWieV aQd 

YiROaWed, LQWeU aOLa, Whe NeZ JeUVe\ CRQVXPeU FUaXd AcW, NY G.B.L. �� 349 & 350, Whe SheUPaQ 

 
10 See hWWSV://ZZZ.TXQRO.cRP/SURdXcWV/PagQeViXP-120cW-caSVXOeV (OaVW YiViWed MaUch 16, 
2023).  
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FRRd, DUXg, aQd CRVPeWic LaZ, Whe CaOifRUQia CRQVXPeUV LegaO RePedieV AcW, aQd Whe 

MagQXVRQ-MRVV WaUUaQW\ AcW; (3) aOOeged WhaW MV. CRheQ, MV. RRbeUWVRQ aQd ViPiOaUO\ ViWXaWed 

cRQVXPeUV had beeQ haUPed aQd iQjXUed becaXVe Whe\ ZeUe PiVOed iQWR SXUchaViQg QXQRO¶V 

MagQeViXP SXSSOePeQWV aQd ZRXOd haYe Said  VigQificaQWO\ OeVV fRU RU QRW SXUchaVed Whe 

VXSSOePeQWV had Whe\ NQRZQ abRXW Whe WUXe PagQeViXP cRQWeQW Rf Whe VXSSOePeQWV; aQd (4) 

dePaQded WhaW ³QXQRO iPPediaWeO\ ceaVe Whe abRYe XQOaZfXO SUacWiceV, ceaVe PiVOabeOiQg aQd 

PiVbUaQdiQg QXQRO¶V MagQeViXP SXSSOePeQWV,´ dePaQded WhaW iW SURYide POaiQWiffV ³aQd aOO RWheU 

UQiWed SWaWeV SXUchaVeUV Rf Whe MagQeViXP SXSSOePeQWV ZiWhiQ Whe OaVW fRXU \eaUV ZiWh fXOO 

UeVWiWXWiRQ Rf aOO iPSURSeU UeYeQXeV aQd iOO-gRWWeQ SURfiWV deUiYed fURP QXQRO¶V ZURQgfXO cRQdXcW 

WR Whe fXOOeVW e[WeQW SeUPiWWed b\ OaZ,´ aQd aVVeUWed WhaW ³SXUchaVeUV Rf PiVbUaQded QXWUiWiRQaO 

VXSSOePeQWV´ OiNe POaiQWiffV ³aUe eQWiWOed WR a UeVWiWXWiRQ UefXQd Rf Whe SXUchaVe SUice Rf Whe 

PiVbUaQded VXSSOePeQWV.´ 

CLASS ACTION ALLEGATIONS 
A. The Classes 

40. POaiQWiffV bUiQg WhiV acWiRQ RQ WheiU RZQ behaOf aQd RQ behaOf Rf Whe fROORZiQg 

COaVVeV Rf SeUVRQV SXUVXaQW WR Fed. R. CiY. P. 23(a), 23(b)(2), 23(b)(3) aQ/RU 23(c)(5):  

NationZide Class: AOO SeUVRQV iQ Whe UQiWed SWaWeV ZhR SXUchaVed DefeQdaQW¶V 
MagQeViXP SXSSOePeQWV dXUiQg Whe fRXU \eaU SeUiRd SUecediQg Whe fiOiQg Rf Whe 
cRPSOaiQW.  
 
California Sub-Class: AOO SeUVRQV UeVidiQg iQ CaOifRUQia ZhR SXUchaVed 
DefeQdaQW¶V MagQeViXP SXSSOePeQWV dXUiQg Whe fRXU \eaU SeUiRd SUecediQg Whe 
fiOiQg Rf Whe cRPSOaiQW. 
 
NeZ York Sub-Class: AOO SeUVRQV UeVidiQg iQ NeZ YRUN ZhR SXUchaVed 
DefeQdaQW¶V MagQeViXP SXSSOePeQWV dXUiQg Whe fRXU \eaU SeUiRd SUecediQg Whe 
fiOiQg Rf Whe cRPSOaiQW. 
 
41. AQ\ OegaO eQWiW\, DefeQdaQW aQd iWV ePSOR\eeV RU ageQWV aUe e[cOXded fURP Whe 
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COaVV.  

B. Numerosit\ 

42. USRQ iQfRUPaWiRQ aQd beOief, Whe COaVVeV aUe VR QXPeURXV WhaW jRiQdeU Rf aOO 

PePbeUV iV iPSUacWicabOe. WhiOe Whe e[acW QXPbeU aQd ideQWiWieV Rf iQdiYidXaO PePbeUV Rf Whe 

COaVVeV aUe XQNQRZQ aW WhiV WiPe, POaiQWiffV beOieYe, aQd RQ WhaW baViV aOOege, WhaW QXQRO haV VROd 

iWV MagQeViXP SXSSOePeQWV WR WhRXVaQdV Rf CaOifRUQia aQd NeZ YRUN SXUchaVeUV dXUiQg Whe COaVV 

PeUiRd, WhRXVaQdV Rf PRUe SeUVRQV aURXQd Whe cRXQWU\ aQd WheUefRUe WheUe aUe WhRXVaQdV Rf 

PePbeUV iQ Whe COaVVeV. 

C. Common Questions of LaZ and Fact  

43. TheUe aUe TXeVWiRQV Rf OaZ aQd facW cRPPRQ WR Whe COaVVeV WhaW SUedRPiQaWe RYeU 

aQ\ TXeVWiRQV affecWiQg RQO\ iQdiYidXaO COaVV PePbeUV.  TheVe TXeVWiRQV iQcOXde: 

a. WheWheU DefeQdaQW OabeOV, PaUNeWV aQd RWheUZiVe adYeUWiVeV iWV MagQeViXP 

SXSSOePeQWV iQ a deceSWiYe, faOVe, RU PiVOeadiQg PaQQeU b\ PiVVWaWiQg Whe SURdXcW¶V 

PagQeViXP cRQWeQW; 

b. WheWheU DefeQdaQW¶V VaOe Rf Whe MagQeViXP SXSSOePeQWV cRQVWiWXWeV XQfaiU 

PeWhRdV Rf cRPSeWiWiRQ aQd XQfaiU RU deceSWiYe acWV RU SUacWiceV iQcOXdiQg: ZheWheU 

DefeQdaQW PiVUeSUeVeQWV Whe VRXUce, VSRQVRUVhiS, aSSURYaO, RU ceUWificaWiRQ Rf WheiU 

MagQeViXP SXSSOePeQWV; ZheWheU DefeQdaQW PiVUeSUeVeQWV WhaW Whe MagQeViXP 

SXSSOePeQWV haYe beQefiWV Zhich Whe\ dR QRW haYe; ZheWheU DefeQdaQW UeSUeVeQWV 

WhaW Whe MagQeViXP SXSSOePeQWV aUe Rf a SaUWicXOaU VWaQdaUd RU TXaOiW\ if iW iV Rf 

aQRWheU; aQd ZheWheU DefeQdaQW adYeUWiVeV iWV MagQeViXP SXSSOePeQWV ZiWh iQWeQW 

QRW WR VeOO WheP aV adYeUWiVed; 

c. WheWheU DefeQdaQW¶V VaOe Rf Whe MagQeViXP SXSSOePeQWV cRQVWiWXWeV faOVe, 
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PiVOeadiQg aQd deceSWiYe adYeUWiViQg;  

d.  WheWheU DefeQdaQW¶V VaOe Rf Whe MagQeViXP SXSSOePeQWV YiROaWeV NeZ YRUN 

GeQeUaO BXViQeVV LaZ �� 349 & 350, CaO. BXV. & PURf. CRde �� 17200 eW VeT., Whe 

CaOifRUQia CRQVXPeUV LegaO RePedieV AcW, aQd Whe NeZ JeUVe\ CRQVXPeU FUaXd 

AcW;  

e. WheWheU DefeQdaQW¶V VaOe Rf Whe MagQeViXP SXSSOePeQWV cRQVWiWXWeV a bUeach Rf 

ZaUUaQW\;  

f. WheWheU DefeQdaQW cRQceaOed PaWeUiaO facWV cRQceUQiQg Whe MagQeViXP 

SXSSOePeQWV;  

g. WheWheU DefeQdaQW eQgaged iQ XQcRQVciRQabOe cRPPeUciaO SUacWiceV iQ faiOiQg WR 

diVcORVe PaWeUiaO iQfRUPaWiRQ cRQceUQiQg Whe MagQeViXP SXSSOePeQWV;  

h. The QaWXUe aQd e[WeQW Rf daPageV, UeVWiWXWiRQ, eTXiWabOe UePedieV, aQd RWheU UeOief 

WR Zhich POaiQWiffV aQd Whe COaVV aUe eQWiWOed; aQd  

i. WheWheU POaiQWiffV aQd Whe COaVVeV VhRXOd be aZaUded aWWRUQe\V¶ feeV aQd Whe cRVWV 

Rf VXiW. 

D. T\picalit\  

44. The POaiQWiffV¶ cOaiPV aUe W\SicaO Rf Whe cOaiPV Rf Whe COaVVeV ViQce POaiQWiffV 

SXUchaVed Whe MagQeViXP SXSSOePeQWV ZiWhiQ Whe OaVW fRXU \eaUV, aV did each PePbeU Rf Whe COaVV.  

FXUWheUPRUe, POaiQWiffV aQd aOO PePbeUV Rf Whe COaVV VXVWaiQed ecRQRPic iQjXUieV aUiViQg RXW Rf 

DefeQdaQW¶V ZURQgfXO cRQdXcW.  POaiQWiffV aUe adYaQciQg Whe VaPe cOaiPV aQd OegaO WheRUieV RQ 

behaOf Rf WhePVeOYeV aQd aOO abVeQW COaVV PePbeUV. 

E. Protecting the Interests of the Class Members  

45. POaiQWiffV ZiOO faiUO\ aQd adeTXaWeO\ SURWecW Whe iQWeUeVWV Rf Whe COaVV aQd haYe 
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UeWaiQed cRXQVeO e[SeUieQced iQ haQdOiQg cOaVV acWiRQV aQd cOaiPV iQYROYiQg XQOaZfXO bXViQeVV 

SUacWiceV.  NeiWheU POaiQWiffV QRU WheiU cRXQVeO haV aQ\ iQWeUeVW Zhich PighW caXVe WheP QRW WR 

YigRURXVO\ SXUVXe WhiV acWiRQ. 

F. Proceeding Via Class Action is Superior and Advisable  

46. A cOaVV acWiRQ iV Whe VXSeUiRU PeWhRd fRU Whe faiU aQd efficieQW adjXdicaWiRQ Rf WhiV 

cRQWURYeUV\.  The iQjXU\ VXffeUed b\ each iQdiYidXaO COaVV PePbeU iV UeOaWiYeO\ VPaOO iQ 

cRPSaUiVRQ WR Whe bXUdeQ aQd e[SeQVe Rf iQdiYidXaO SURVecXWiRQ Rf Whe cRPSOe[ aQd e[WeQViYe 

OiWigaWiRQ QeceVViWaWed b\ DefeQdaQW¶V cRQdXcW.  IW ZRXOd be YiUWXaOO\ iPSRVVibOe fRU PePbeUV Rf 

Whe COaVV iQdiYidXaOO\ WR UedUeVV effecWiYeO\ Whe ZURQgV dRQe WR WheP.  EYeQ if Whe PePbeUV Rf Whe 

COaVV cRXOd affRUd VXch iQdiYidXaO OiWigaWiRQ, Whe cRXUW V\VWeP cRXOd QRW.  IQdiYidXaOi]ed OiWigaWiRQ 

SUeVeQWV a SRWeQWiaO fRU iQcRQViVWeQW RU cRQWUadicWRU\ jXdgPeQWV.  IQdiYidXaOi]ed OiWigaWiRQ 

iQcUeaVeV Whe deOa\ aQd e[SeQVe WR aOO SaUWieV, aQd WR Whe cRXUW V\VWeP, SUeVeQWed b\ Whe cRPSOe[ 

OegaO aQd facWXaO iVVXeV Rf Whe caVe.  B\ cRQWUaVW, Whe cOaVV acWiRQ deYice SUeVeQWV faU feZeU 

PaQagePeQW difficXOWieV, aQd SURYideV Whe beQefiWV Rf ViQgOe adjXdicaWiRQ, aQ ecRQRP\ Rf VcaOe, 

aQd cRPSUeheQViYe VXSeUYiViRQ b\ a ViQgOe cRXUW.   

47. DefeQdaQW haV acWed, aQd UefXVed WR acW, RQ gURXQdV geQeUaOO\ aSSOicabOe WR Whe 

COaVV, WheUeb\ PaNiQg aSSURSUiaWe fiQaO eTXiWabOe UeOief ZiWh UeVSecW WR Whe COaVV aV a ZhROe. 

FIRST CAUSE OF ACTION 
Violation of NeZ Jerse\ Consumer Fraud Act 

(N.J.S.A. � 56:8-1, Et Seq.) 
(Plaintiffs On Behalf of the NationZide Class) 

 
48. POaiQWiffV heUeb\ iQcRUSRUaWe b\ UefeUeQce Whe aOOegaWiRQV cRQWaiQed iQ Whe SUecediQg 

SaUagUaShV Rf WhiV CRPSOaiQW.  

49. ThiV cOaiP iV bURXghW b\ POaiQWiffV RQ behaOf Rf Whe NaWiRQZide COaVV.   
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50. POaiQWiffV aQd COaVV PePbeUV aUe ³SeUVRQV´ XQdeU Whe NeZ JeUVe\ CRQVXPeU FUaXd 

AcW (³CFA´). 

51. AW aOO UeOeYaQW WiPeV PaWeUiaO heUeWR, DefeQdaQW cRQdXcWed WUade aQd cRPPeUce iQ 

NeZ JeUVe\ aQd eOVeZheUe ZiWhiQ Whe PeaQiQg Rf Whe CFA. 

52. The CFA iV, b\ iWV WeUPV, a cXPXOaWiYe UePed\, VXch WhaW UePedieV XQdeU iWV 

SURYiViRQV caQ be aZaUded iQ addiWiRQ WR WhRVe SURYided XQdeU VeSaUaWe VWaWXWRU\ VchePeV. 

53. NeZ JeUVe\ OaZ SURYideV WhaW ³a fRRd VhaOO ... be deePed PiVbUaQded ... [i]f iWV 

OabeOiQg iV faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU,´ aQd iQcRUSRUaWeV b\ UefeUeQce Whe FDCA'V 

OabeOiQg UegXOaWiRQV iQ 21 C.F.R. SaUW 101. N.J.S.A. 24:5±17(a), N.J. AdPiQ. CRde WiW. 8, � 24±3.6. 

CaOifRUQia 

54. DefeQdaQW¶V SUacWiceV YiROaWed Whe CFA fRU, iQWeU aOia, RQe RU PRUe Rf Whe fROORZiQg 

UeaVRQV:  

(a) DefeQdaQW¶V PaUNeWiQg aQd OabeOiQg Rf Whe MagQeViXP SXSSOePeQWV cRQWaiQ faOVe 

UeSUeVeQWaWiRQV UegaUdiQg Whe PagQeViXP cRQWeQW Rf Whe SXSSOePeQWV; 

(b) DefeQdaQW cRQceaOed fURP POaiQWiffV aQd Whe COaVVeV PaWeUiaO facWV cRQceUQiQg Whe 

cRPSRViWiRQ Rf Whe MagQeViXP SXSSOePeQWV. 

(c) DefeQdaQW eQgaged iQ XQcRQVciRQabOe cRPPeUciaO SUacWiceV iQ faiOiQg WR diVcORVe 

WhaW Whe MagQeViXP SXSSOePeQWV did QRW cRQWaiQ 210Pg Rf PagQeViXP aV 

PagQeViXP gO\ciQaWe.  

55. DefeQdaQW¶V XQcRQVciRQabOe cRQdXcW deVcUibed heUeiQ iQcOXded Whe RPiVViRQ aQd 

cRQceaOPeQW Rf PaWeUiaO facWV. 

56. DefeQdaQW iQWeQded WhaW POaiQWiffV aQd Whe COaVVeV UeO\ RQ iWV acWV Rf cRQceaOPeQW 

aQd RPiVViRQV aQd PiVUeSUeVeQWaWiRQV, VR WhaW POaiQWiffV aQd Whe COaVVeV ZRXOd SXUchaVe Whe 
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MagQeViXP SXSSOePeQWV.  

57. Had DefeQdaQW diVcORVed aOO PaWeUiaO iQfRUPaWiRQ UegaUdiQg Whe MagQeViXP 

SXSSOePeQWV WR POaiQWiffV aQd Whe COaVVeV, Whe\ ZRXOd QRW haYe SXUchaVed MagQeViXP 

SXSSOePeQWV.  

58. The fRUegRiQg acWV, RPiVViRQV aQd SUacWiceV SUR[iPaWeO\ caXVed POaiQWiffV aQd Whe 

COaVVeV WR VXffeU aQ aVceUWaiQabOe ORVV iQ Whe fRUP Rf, iQWeU aOia, PRQe\, aQd Whe\ aUe eQWiWOed WR 

UecRYeU VXch daPageV WRgeWheU ZiWh aSSURSUiaWe SeQaOWieV, iQcOXdiQg WUebOe daPageV, aWWRUQe\V¶ 

feeV aQd cRVWV Rf VXiW. 

59. B\ faiOiQg WR diVcORVe aQd b\ acWiYeO\ cRQceaOiQg Whe PaWeUiaO deficieQc\ iQ iWV 

SURdXcW, DefeQdaQW eQgaged iQ XQfaiU aQd deceSWiYe bXViQeVV SUacWiceV iQ YiROaWiRQ Rf Whe CFA. 

60. IQ Whe cRXUVe Rf DefeQdaQW¶V bXViQeVV, DefeQdaQW ZiOOfXOO\ faiOed WR diVcORVe aQd 

acWiYeO\ cRQceaOed WhaW Whe MagQeViXP SXSSOePeQWV ZeUe QRW aV adYeUWiVed RU PaUNeWed.    

61. DefeQdaQW¶V XQfaiU RU deceSWiYe acWV RU SUacWiceV ZeUe OiNeO\ WR aQd did iQ facW 

deceiYe UeaVRQabOe cRQVXPeUV, iQcOXdiQg POaiQWiffV aQd Whe COaVV PePbeUV, abRXW Whe WUXe QaWXUe 

aQd cRQWeQW Rf WheiU SURdXcW.  

62. DefeQdaQW NQeZ RU VhRXOd haYe NQRZQ WhaW Whe MagQeViXP SXSSOePeQWV ZeUe 

faOVeO\ PaUNeWed aQd iWV cRQdXcW YiROaWed Whe CFA. 

63. BecaXVe DefeQdaQW fUaXdXOeQWO\ cRQceaOed Whe cRQWeQW Rf Whe MagQeViXP 

SXSSOePeQWV, POaiQWiffV aQd Whe COaVVeV ZeUe deSUiYed Rf Whe beQefiW Rf WheiU baUgaiQ. 

64. POaiQWiffV VXffeUed aVceUWaiQabOe ORVVeV caXVed b\ DefeQdaQW¶V PiVUeSUeVeQWaWiRQV 

aQd iWV cRQceaOPeQW. 

65. AV a diUecW aQd SUR[iPaWe UeVXOW Rf DefeQdaQW¶V YiROaWiRQV Rf Whe CFA, POaiQWiffV 

haV VXffeUed iQjXU\-iQ-facW aQd/RU acWXaO daPage, aV aOOeged abRYe.   
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66. POaiQWiffV VeeN SXQiWiYe daPageV agaiQVW DefeQdaQW becaXVe DefeQdaQW¶V cRQdXcW 

ZaV egUegiRXV aQd XQcRQVciRQabOe.  DefeQdaQW¶V cRQdXcW ZaV NQRZiQg, iQWeQWiRQaO, ZiWh PaOice, 

dePRQVWUaWed a cRPSOeWe OacN Rf caUe, aQd ZaV iQ UecNOeVV diVUegaUd fRU Whe UighWV Rf POaiQWiffV aQd 

Whe RWheU COaVV PePbeUV. 

67. BecaXVe DefeQdaQW¶V XQcRQVciRQabOe cRQdXcW caXVed iQjXU\ WR POaiQWiffV aQd COaVV 

PePbeUV, POaiQWiffV aQd Whe COaVV PePbeUV VeeN UecRYeU\ Rf acWXaO daPageV iQcOXdiQg diPiQXWiRQ 

Rf YaOXe, WRgeWheU ZiWh aSSURSUiaWe SeQaOWieV, iQcOXdiQg WUebOe daPageV, aWWRUQe\V¶ feeV aQd cRVWV 

Rf VXiW. 

SECOND CAUSE OF ACTION 
Fraudulent Concealment 

(Plaintiffs On behalf of the NationZide Class) 
 

68. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO aOOegaWiRQV cRQWaiQed iQ WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 

69. B\ faiOiQg WR diVcORVe aQd cRQceaOiQg Whe cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV 

fURP POaiQWiffV aQd COaVV MePbeUV (i.e., Whe MagQeViXP SXSSOePeQWV dR QRW iQcOXde Whe aPRXQW 

Rf PagQeViXP deUiYed fURP PagQeViXP gO\ciQaWe adYeUWiVed aQd ZaUUaQWed), DefeQdaQW cRQceaOed 

aQd VXSSUeVVed PaWeUiaO facWV cRQceUQiQg Whe MagQeViXP SXSSOePeQWV.  

70. DefeQdaQW NQeZ RU VhRXOd haYe NQRZQ WhaW Whe MagQeViXP SXSSOePeQWV did QRW 

cRQWaiQ Whe aPRXQW Rf PagQeViXP aV PagQeViXP gO\ciQaWe adYeUWiVed aQd ZaUUaQWed aQd ZeUe QRW 

VXiWabOe fRU WheiU iQWeQded XVe.    

71. DefeQdaQW ZaV XQdeU a dXW\ WR POaiQWiffV aQd COaVV MePbeUV WR diVcORVe aQd/RU QRW 

PiVUeSUeVeQW Whe cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV becaXVe:  

a. DefeQdaQW ZaV iQ a VXSeUiRU SRViWiRQ WR NQRZ Whe WUXe VWaWe Rf facWV abRXW Whe 

PagQeViXP cRQWeQWV Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV, iQcOXdiQg Whe W\Se 
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Rf PagQeViXP DefeQdaQW iQcOXded iQ Whe SXSSOePeQWV;  

b. POaiQWiffV aQd COaVV MePbeUV cRXOd QRW UeaVRQabO\ haYe beeQ e[SecWed WR OeaUQ RU 

diVcRYeU WhaW Whe MagQeViXP SXSSOePeQWV dR QRW cRQWaiQ Whe aPRXQW Rf PagQeViXP 

aV PagQeViXP gO\ciQaWe adYeUWiVed aQd ZaUUaQWed; aQd,   

c. DefeQdaQW NQeZ WhaW POaiQWiffV aQd COaVV MePbeUV cRXOd QRW UeaVRQabO\ haYe beeQ 

e[SecWed WR OeaUQ abRXW RU diVcRYeU Whe WUXe PagQeViXP cRQWeQWV Rf DefeQdaQW¶V 

MagQeViXP SXSSOePeQWV.  

72. OQ iQfRUPaWiRQ aQd beOief, DefeQdaQW VWiOO haV QRW Pade fXOO aQd adeTXaWe 

diVcORVXUeV, aQd cRQWiQXeV WR defUaXd cRQVXPeUV b\ cRQceaOiQg PaWeUiaO iQfRUPaWiRQ UegaUdiQg Whe 

cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV. 

73. The facWV cRQceaOed RU QRW diVcORVed b\ DefeQdaQW WR POaiQWiffV aQd COaVV MePbeUV 

aUe PaWeUiaO iQ WhaW a UeaVRQabOe SeUVRQ ZRXOd haYe cRQVideUed WheP WR be iPSRUWaQW iQ decidiQg 

ZheWheU RU QRW WR SXUchaVe Whe MagQeViXP SXSSOePeQWV.   

74. POaiQWiffV aQd Whe COaVVeV UeOied RQ DefeQdaQW WR diVcORVe PaWeUiaO iQfRUPaWiRQ iW 

NQeZ, VXch aV Whe defecWiYe QaWXUe aQd cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV, aQd QRW WR iQdXce 

WheP iQWR a WUaQVacWiRQ Whe\ ZRXOd QRW haYe eQWeUed had Whe DefeQdaQW diVcORVed WhiV iQfRUPaWiRQ. 

75. B\ faiOiQg WR diVcORVe Whe WUXe cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV, DefeQdaQW 

NQRZiQgO\ aQd iQWeQWiRQaOO\ cRQceaOed PaWeUiaO facWV aQd bUeached iWV dXW\ QRW WR dR VR.    

76. Had POaiQWiffV aQd RWheU COaVV MePbeUV NQRZQ WhaW MagQeViXP SXSSOePeQWV did 

QRW cRQWaiQ Whe aPRXQW Rf adYeUWiVed aQd ZaUUaQWed PagQeViXP aV PagQeViXP gO\ciQaWe, Whe\ 

ZRXOd QRW haYe SXUchaVed Whe MagQeViXP SXSSOePeQWV RU ZRXOd haYe Said OeVV fRU WheP.  

77. AV a UeVXOW Rf DefeQdaQW¶V PiVcRQdXcW, POaiQWiffV aQd Whe RWheU COaVV MePbeUV haYe 

beeQ haUPed aQd haYe beeQ iQjXUed.   
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78. AccRUdiQgO\, DefeQdaQW iV OiabOe WR POaiQWiffV aQd COaVV MePbeUV fRU daPageV iQ 

aQ aPRXQW WR be SURYeQ aW WUiaO.  

79. DefeQdaQW¶V acWiRQV aQd RPiVViRQV ZeUe dRQe PaOiciRXVO\, RSSUeVViYeO\, 

deOibeUaWeO\, ZiWh iQWeQW WR defUaXd, aQd iQ UecNOeVV diVUegaUd Rf POaiQWiffV¶ aQd Whe COaVV¶V UighWV 

aQd ZeOO-beiQg, WR eQUich DefeQdaQW. DefeQdaQW¶V cRQdXcW ZaUUaQWV aQ aVVeVVPeQW Rf SXQiWiYe 

daPageV iQ aQ aPRXQW VXfficieQW WR deWeU VXch cRQdXcW iQ Whe fXWXUe, Zhich aPRXQW iV WR be 

deWeUPiQed accRUdiQg WR SURRf.  

80. FXUWheUPRUe, aV Whe iQWeQded aQd e[SecWed UeVXOW Rf iWV fUaXd aQd cRQVciRXV 

ZURQgdRiQg, DefeQdaQW haV SURfiWed aQd beQefiWed fURP POaiQWiffV¶ aQd COaVV MePbeUV¶ SXUchaVeV 

Rf faOVeO\ adYeUWiVed aQd PiVbUaQded MagQeViXP SXSSOePeQWV.  DefeQdaQW haV YROXQWaUiO\ 

acceSWed aQd UeWaiQed WheVe SURfiWV aQd beQefiWV ZiWh fXOO NQRZOedge aQd aZaUeQeVV WhaW, aV a UeVXOW 

Rf DefeQdaQW¶V PiVcRQdXcW aOOeged heUeiQ, POaiQWiffV aQd COaVV MePbeUV ZeUe QRW UeceiYiQg 

PagQeViXP VXSSOePeQWV Rf Whe TXaOiW\, QaWXUe, fiWQeVV, RU YaOXe WhaW had beeQ UeSUeVeQWed b\ 

DefeQdaQW, aQd WhaW a UeaVRQabOe cRQVXPeU ZRXOd e[SecW.  

81. DefeQdaQW haV beeQ XQjXVWO\ eQUiched b\ iWV fUaXdXOeQW, deceSWiYe, aQd RWheUZiVe 

XQOaZfXO cRQdXcW iQ cRQQecWiRQ ZiWh Whe VaOe Rf Whe MagQeViXP SXSSOePeQWV aQd b\ ZiWhhROdiQg 

beQefiWV fURP POaiQWiffV aQd COaVV MePbeUV aW Whe e[SeQVe Rf WheVe SaUWieV. ETXiW\ aQd gRRd 

cRQVcieQce PiOiWaWe agaiQVW SeUPiWWiQg DefeQdaQW WR UeWaiQ WheVe SURfiWV aQd beQefiWV, aQd 

DefeQdaQW VhRXOd be UeTXiUed WR PaNe UeVWiWXWiRQ Rf iWV iOO-gRWWeQ gaiQV UeVXOWiQg fURP Whe cRQdXcW 

aOOeged heUeiQ. 

THIRD CAUSE OF ACTION 
Breach of E[press Warrant\ Pursuant to N.Y. UCC � 2-313  

(Plaintiff Cohen On Behalf of the NeZ York Class) 
 

82. POaiQWiffV heUeb\ iQcRUSRUaWe b\ UefeUeQce Whe aOOegaWiRQV cRQWaiQed iQ Whe SUecediQg 
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SaUagUaShV Rf WhiV CRPSOaiQW.  

83. POaiQWiffV aQd each PePbeU Rf Whe COaVV fRUPed a cRQWUacW ZiWh DefeQdaQW aW Whe 

WiPe POaiQWiffV aQd Whe RWheU PePbeUV Rf Whe COaVV SXUchaVed RQe RU PRUe Rf DefeQdaQW¶V 

MagQeViXP SXSSOePeQWV. The WeUPV Rf WhaW cRQWUacW iQcOXde Whe SURPiVeV aQd affiUPaWiRQV Rf facW 

Pade b\ DefeQdaQW RQ Whe SacNagiQg Rf Whe MagQeViXP SXSSOePeQWV UegaUdiQg Whe SURdXcWV¶ 

PagQeViXP cRQWeQW, aQd VSecificaOO\ WhaW RQe VeUYiQg Rf Whe SURdXcW cRQWaiQV 420 Pg Rf 

PagQeViXP aV PagQeViXP gO\ciQaWe.  

84. The MagQeViXP SXSSOePeQWV¶ SacNagiQg cRQVWiWXWe e[SUeVV ZaUUaQWieV, becaPe 

SaUW Rf Whe baViV Rf Whe baUgaiQ, aQd aUe SaUW Rf a VWaQdaUdi]ed cRQWUacW beWZeeQ POaiQWiffV aQd Whe 

PePbeUV Rf Whe COaVV RQ Whe RQe haQd, aQd DefeQdaQW RQ Whe RWheU.  

85. AOO cRQdiWiRQV SUecedeQW WR DefeQdaQW¶V OiabiOiW\ XQdeU WhiV cRQWUacW haYe beeQ 

SeUfRUPed b\ POaiQWiffV aQd Whe COaVV.  

86. DefeQdaQW bUeached Whe WeUPV Rf WhiV cRQWUacW, iQcOXdiQg Whe e[SUeVV ZaUUaQWieV, 

ZiWh POaiQWiffV aQd Whe COaVV b\ QRW SURYidiQg Whe SURdXcWV WhaW cRXOd SURYide Whe beQefiWV 

SURPiVed, i.e. WhaW Whe SXSSOePeQWV cRQWaiQ Whe ZaUUaQWed aPRXQW Rf PagQeViXP aV PagQeViXP 

gO\ciQaWe, aV aOOeged abRYe.  

87. AV a UeVXOW Rf DefeQdaQW¶V bUeach Rf iWV cRQWUacW, POaiQWiffV aQd Whe COaVV haYe beeQ 

daPaged iQ Whe aPRXQW Rf Whe diffeUeQW SXUchaVe SUice Rf aQ\ aQd aOO Rf Whe MagQeViXP 

SXSSOePeQWV Whe\ SXUchaVed aQd Whe SUice Rf a SURdXcW Zhich SURYideV Whe beQefiWV aQd cRQWeQWV 

aV ZaUUaQWed. 

FOURTH CAUSE OF ACTION 
Violation of NeZ York General Business LaZ �� 349 & 350, et seq.  

(Plaintiff Cohen On Behalf of the NeZ York Class) 
 

88. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO Rf Whe abRYe SaUagUaShV Rf WhiV CRPSOaiQW aV 
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WhRXgh fXOO\ VWaWed heUeiQ. 

89. NeZ YRUN¶V GBL �� 349 aQd 350 SURhibiW ³[d]eceSWiYe acWV RU SUacWiceV iQ Whe 

cRQdXcW Rf aQ\ bXViQeVV, WUade, RU cRPPeUce RU iQ Whe fXUQiVhiQg Rf aQ\ VeUYice iQ WhiV VWaWe´ aQd 

PaWeUiaOO\ PiVOeadiQg adYeUWiViQg, UeVSecWiYeO\. GBL �� 349(a), 350. 

90. NeZ YRUN¶V AgUicXOWXUe aQd MaUNeWiQg LaZ SURYideV iQ UeOeYaQW SaUW WhaW fRRd 

VhaOO be deePed PiVbUaQded ³[i]f iWV OabeOiQg iV faOVe RU PiVOeadiQg iQ aQ\ SaUWicXOaU,´ aQd aOVR 

iQcRUSRUaWeV Whe FDCA¶V OabeOiQg SURYiViRQV fRXQd iQ 21 C.F.R. � 101. N.Y. AgUic. & MNWV. LaZ 

� 201; N.Y. CRPS. CRdeV R. & RegV. WiW. 1, � 259.1 

91. AW aOO PaWeUiaO WiPeV, DefeQdaQW eQgaged iQ a VchePe Rf RffeUiQg Whe MagQeViXP 

SXSSOePeQWV fRU VaOe WR POaiQWiffV, aQd RWheU PePbeUV Rf Whe COaVV b\ Za\ Rf, iQWeU aOia, cRPPeUciaO 

PaUNeWiQg, aQd adYeUWiViQg, iQWeUQeW cRQWeQW, SURdXcW SacNagiQg aQd OabeOOiQg, aQd RWheU 

SURPRWiRQaO PaWeUiaOV.  

92. TheVe PaWeUiaOV, adYeUWiVePeQWV aQd RWheU iQdXcePeQWV PiVUeSUeVeQWed aQd/RU 

RPiWWed Whe WUXe cRQWeQWV aQd beQefiWV Rf Whe MagQeViXP SXSSOePeQWV aV aOOeged heUeiQ. SXch 

adYeUWiVePeQWV aQd iQdXcePeQWV aSSeaU RQ Whe OabeOV Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV aQd 

DefeQdaQW¶V ZebViWe.  

93.  DefeQdaQW NQeZ, RU iQ Whe e[eUciVe Rf UeaVRQabOe caUe VhRXOd haYe NQRZQ, WhaW Whe 

VWaWePeQWV UegaUdiQg iWV MagQeViXP SXSSOePeQWV¶ PagQeViXP cRQWeQW, aQd VSecificaOO\ Whe 

aPRXQW Rf PagQeViXP aV PagQeViXP gO\ciQaWe, ZeUe faOVe, PiVOeadiQg aQd/RU deceSWiYe.  

94. CRQVXPeUV, iQcOXdiQg POaiQWiffV aQd PePbeUV Rf Whe COaVV, QeceVVaUiO\ aQd 

UeaVRQabO\ UeOied RQ DefeQdaQW¶V VWaWePeQWV UegaUdiQg Whe cRQWeQWV Rf iWV SURdXcWV. CRQVXPeUV, 

iQcOXdiQg POaiQWiffV aQd PePbeUV Rf Whe COaVV, ZeUe aPRQg Whe iQWeQded WaUgeWV Rf VXch 

UeSUeVeQWaWiRQV.  
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95. The abRYe acWV Rf DefeQdaQW, iQ diVVePiQaWiQg Vaid PiVOeadiQg aQd deceSWiYe 

VWaWePeQWV WR cRQVXPeUV, iQcOXdiQg POaiQWiffV aQd PePbeUV Rf Whe COaVV, ZeUe aQd aUe OiNeO\ WR 

deceiYe UeaVRQabOe cRQVXPeUV b\ RbfXVcaWiQg Whe WUXe QaWXUe aQd aPRXQW Rf Whe iQgUedieQWV iQ 

DefeQdaQW¶V MagQeViXP SXSSOePeQWV, iQcOXdiQg Whe WUXe VRXUce aQd aPRXQW Rf PagQeViXP, aQd 

cRQVWiWXWe XQfaiU aQd deceSWiYe acWV aQd SUacWiceV aQd PaWeUiaOO\ PiVOeadiQg adYeUWiViQg. 

96. POaiQWiffV aQd COaVV PePbeUV ZeUe haUPed aQd VXffeUed iQjXU\ aV a UeVXOW Rf 

DefeQdaQW'V cRQdXcW. DefeQdaQW haV beeQ XQjXVWO\ eQUiched aW Whe e[SeQVe Rf POaiQWiffV aQd Whe 

PePbeUV Rf Whe COaVV.  

97. AccRUdiQgO\, POaiQWiffV aQd PePbeUV Rf Whe COaVV VeeN daPageV iQcOXdiQg fXOO 

UeVWiWXWiRQ Rf aOO iPSURSeU UeYeQXeV aQd iOO-gRWWeQ SURfiWV deUiYed fURP DefeQdaQW'V ZURQgfXO 

cRQdXcW WR Whe fXOOeVW e[WeQW SeUPiWWed b\ OaZ. MiVbUaQded QXWUiWiRQaO VXSSOePeQWV caQQRW OegaOO\ 

be PaQXfacWXUed, heOd, adYeUWiVed, diVWUibXWed RU VROd. ThXV, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV 

haYe QR ecRQRPic YaOXe aQd aUe ZRUWhOeVV aV a PaWWeU Rf OaZ, aQd SXUchaVeUV Rf PiVbUaQded 

QXWUiWiRQaO VXSSOePeQWV aUe eQWiWOed WR a UeVWiWXWiRQ UefXQd Rf Whe SXUchaVe SUice Rf Whe PiVbUaQded 

VXSSOePeQWV. 

FIFTH CAUSE OF ACTION 
Breach of Implied Warrant\ of Merchantabilit\ Pursuant to N.Y. U.C.C. LAW � 2-314 

(Plaintiff Cohen On Behalf of the NeZ York Class) 
 

98. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO aOOegaWiRQV cRQWaiQed iQ WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 

99. DefeQdaQW iV a PeUchaQW ZiWh UeVSecW WR Whe MagQeViXP SXSSOePeQWV.   

100. The MagQeViXP SXSSOePeQWV ZeUe VXbjecW WR iPSOied ZaUUaQWieV Rf 

PeUchaQWabiOiW\ UXQQiQg fURP Whe DefeQdaQW WR POaiQWiffV aQd COaVV MePbeUV.  

101. AQ iPSOied ZaUUaQW\ WhaW Whe MagQeViXP SXSSOePeQWV ZeUe PeUchaQWabOe aURVe b\ 
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RSeUaWiRQ Rf OaZ aV SaUW Rf Whe VaOe Rf Whe MagQeViXP SXSSOePeQWV. 

102. DefeQdaQW bUeached Whe iPSOied ZaUUaQW\ Rf PeUchaQWabiOiW\ iQ WhaW Whe MagQeViXP 

SXSSOePeQWV dR QRW cRQWaiQ Whe aPRXQW Rf adYeUWiVed PagQeViXP deUiYed fURP PagQeViXP 

gO\ciQaWe, dR QRW SURYide Whe beQefiWV aVVRciaWed ZiWh Whe ZaUUaQWed aQd adYeUWiVed 420 Pg Rf 

PagQeViXP aV PagQeViXP gO\ciQaWe, aQd WhXV ZeUe QRW iQ PeUchaQWabOe cRQdiWiRQ ZheQ POaiQWiffV 

aQd COaVV MePbeUV SXUchaVed WheP, RU aW aQ\ WiPe WheUeafWeU, aQd Whe\ ZeUe XQfiW fRU Whe RUdiQaU\ 

SXUSRVeV fRU Zhich VXch QXWUiWiRQaO VXSSOePeQWV aUe XVed.   

103. DefeQdaQW haV bUeached Whe iPSOied ZaUUaQW\ Rf PeUchaQWabiOiW\ becaXVe Whe 

MagQeViXP SXSSOePeQWV ZheQ VROd ZRXOd QRW SaVV ZiWhRXW RbjecWiRQ iQ Whe WUade. 

104. AV a UeVXOW Rf DefeQdaQW¶V bUeach Rf Whe aSSOicabOe iPSOied ZaUUaQWieV, SXUchaVeUV 

Rf Whe MagQeViXP SXSSOePeQWV VXffeUed aQ aVceUWaiQabOe ORVV, ZeUe haUPed, aQd VXffeUed acWXaO 

daPageV.  

SIXTH CAUSE OF ACTION 
Breach of E[press Warrant\ Pursuant to Cal. Com. Code � 2313 

(Plaintiff Robertson On Behalf of the California Class) 
 

105. POaiQWiffV heUeb\ iQcRUSRUaWe b\ UefeUeQce Whe aOOegaWiRQV cRQWaiQed iQ Whe SUecediQg 

SaUagUaShV Rf WhiV CRPSOaiQW.  

106. POaiQWiffV aQd each PePbeU Rf Whe COaVV fRUPed a cRQWUacW ZiWh DefeQdaQW aW Whe 

WiPe POaiQWiff aQd Whe RWheU PePbeUV Rf Whe COaVV SXUchaVed RQe RU PRUe Rf DefeQdaQW¶V 

MagQeViXP SXSSOePeQWV. The WeUPV Rf WhaW cRQWUacW iQcOXde Whe SURPiVeV aQd affiUPaWiRQV Rf facW 

Pade b\ DefeQdaQW RQ Whe SacNagiQg Rf Whe MagQeViXP SXSSOePeQWV UegaUdiQg Whe SURdXcWV¶ 

PagQeViXP cRQWeQW, aQd VSecificaOO\ WhaW Whe SURdXcW cRQWaiQV 420 Pg Rf PagQeViXP aV 

PagQeViXP gO\ciQaWe SeU each 2-caSVXOe VeUYiQg.  

107. The MagQeViXP SXSSOePeQWV¶ SacNagiQg cRQVWiWXWe e[SUeVV ZaUUaQWieV, becaPe 
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SaUW Rf Whe baViV Rf Whe baUgaiQ, aQd aUe SaUW Rf a VWaQdaUdi]ed cRQWUacW beWZeeQ POaiQWiff aQd Whe 

PePbeUV Rf Whe COaVV RQ Whe RQe haQd, aQd DefeQdaQW RQ Whe RWheU.  

108. AOO cRQdiWiRQV SUecedeQW WR DefeQdaQW¶V OiabiOiW\ XQdeU WhiV cRQWUacW haYe beeQ 

SeUfRUPed b\ POaiQWiffV aQd Whe COaVV.  

109. DefeQdaQW bUeached Whe WeUPV Rf WhiV cRQWUacW, iQcOXdiQg Whe e[SUeVV ZaUUaQWieV, 

ZiWh POaiQWiffV aQd Whe COaVV b\ QRW SURYidiQg Whe SURdXcWV WhaW cRXOd SURYide Whe beQefiWV 

SURPiVed, i.e. WhaW Whe SXSSOePeQWV cRQWaiQ Whe ZaUUaQWed aPRXQW Rf PagQeViXP aV PagQeViXP 

gO\ciQaWe, aV aOOeged abRYe.  

110. AV a UeVXOW Rf DefeQdaQW¶V bUeach Rf iWV cRQWUacW, POaiQWiffV aQd Whe COaVV haYe beeQ 

daPaged iQ Whe aPRXQW Rf Whe diffeUeQW SXUchaVe SUice Rf aQ\ aQd aOO Rf Whe MagQeViXP 

SXSSOePeQWV Whe\ SXUchaVed aQd Whe SUice Rf a SURdXcW Zhich SURYideV Whe beQefiWV aQd cRQWeQWV 

aV ZaUUaQWed. 

SEVENTH CAUSE OF ACTION 
Violation of Cal. Bus. & Prof. Code �� 17500, et seq.- Untrue, Misleading and Deceptive 

Advertising  
(Plaintiff Robertson On Behalf of the California Class) 

 
111. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO Rf Whe abRYe SaUagUaShV Rf WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 

112. AW aOO PaWeUiaO WiPeV, DefeQdaQW eQgaged iQ a VchePe Rf RffeUiQg Whe MagQeViXP 

SXSSOePeQWV fRU VaOe WR POaiQWiff, aQd RWheU PePbeUV Rf Whe COaVV b\ Za\ Rf, iQWeU aOia, cRPPeUciaO 

PaUNeWiQg, aQd adYeUWiViQg, iQWeUQeW cRQWeQW, SURdXcW SacNagiQg aQd OabeOOiQg, aQd RWheU 

SURPRWiRQaO PaWeUiaOV.  

113. TheVe PaWeUiaOV, adYeUWiVePeQWV aQd RWheU iQdXcePeQWV PiVUeSUeVeQWed aQd/RU 

RPiWWed Whe WUXe cRQWeQWV aQd beQefiWV Rf Whe MagQeViXP SXSSOePeQWV aV aOOeged heUeiQ. SXch 
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adYeUWiVePeQWV aQd iQdXcePeQWV aSSeaU RQ Whe OabeOV Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV aQd 

DefeQdaQW¶V ZebViWe.  

114.  DefeQdaQW¶V adYeUWiVePeQWV aQd RWheU iQdXcePeQWV cRPe ZiWhiQ Whe defiQiWiRQ Rf 

adYeUWiViQg aV cRQWaiQed iQ CaO. BXV. PURf. CRde �� 17500, eW VeT., iQ WhaW VXch SURPRWiRQaO 

PaWeUiaOV ZeUe iQWeQded aV iQdXcePeQWV WR SXUchaVe DefeQdaQW¶V MagQeViXP SXSSOePeQWV aQd aUe 

VWaWePeQWV diVVePiQaWed b\ DefeQdaQW WR POaiQWiffV aQd RWheU PePbeUV Rf Whe COaVV.  

115. DefeQdaQW NQeZ, RU iQ Whe e[eUciVe Rf UeaVRQabOe caUe VhRXOd haYe NQRZQ, WhaW Whe 

VWaWePeQWV UegaUdiQg iWV MagQeViXP SXSSOePeQWV¶ PagQeViXP cRQWeQW, aQd VSecificaOO\ Whe 

aPRXQW Rf PagQeViXP aV PagQeViXP gO\ciQaWe, ZeUe faOVe, PiVOeadiQg aQd/RU deceSWiYe.  

116. CRQVXPeUV, iQcOXdiQg POaiQWiffV aQd PePbeUV Rf Whe COaVV, QeceVVaUiO\ aQd 

UeaVRQabO\ UeOied RQ DefeQdaQW¶V VWaWePeQWV UegaUdiQg Whe cRQWeQWV Rf iWV SURdXcWV. CRQVXPeUV, 

iQcOXdiQg POaiQWiffV aQd PePbeUV Rf Whe COaVV, ZeUe aPRQg Whe iQWeQded WaUgeWV Rf VXch 

UeSUeVeQWaWiRQV.  

117. The abRYe acWV Rf DefeQdaQW, iQ diVVePiQaWiQg Vaid PiVOeadiQg aQd deceSWiYe 

VWaWePeQWV WhURXghRXW Whe SWaWe Rf CaOifRUQia WR cRQVXPeUV, iQcOXdiQg POaiQWiffV aQd PePbeUV Rf 

Whe COaVV, ZeUe aQd aUe OiNeO\ WR deceiYe UeaVRQabOe cRQVXPeUV b\ RbfXVcaWiQg Whe WUXe QaWXUe aQd 

aPRXQW Rf Whe iQgUedieQWV iQ DefeQdaQW¶V MagQeViXP SXSSOePeQWV, iQcOXdiQg Whe WUXe VRXUce aQd 

aPRXQW Rf PagQeViXP, aQd WhXV ZeUe YiROaWiRQV Rf CaO. BXV. PURf. CRde �� 17500, eW VeT.  

118. POaiQWiffV aQd COaVV PePbeUV ZeUe haUPed aQd VXffeUed iQjXU\ aV a UeVXOW Rf 

DefeQdaQW'V YiROaWiRQV Rf Whe CaO. BXV. PURf. CRde �� 17500, eW VeT. DefeQdaQW haV beeQ XQjXVWO\ 

eQUiched aW Whe e[SeQVe Rf POaiQWiffV aQd Whe PePbeUV Rf Whe COaVV.  

119. AccRUdiQgO\, POaiQWiffV aQd PePbeUV Rf Whe COaVV VeeN daPageV iQcOXdiQg fXOO 

UeVWiWXWiRQ Rf aOO iPSURSeU UeYeQXeV aQd iOO-gRWWeQ SURfiWV deUiYed fURP DefeQdaQW'V ZURQgfXO 

Case 2:23-cv-01783   Document 1   Filed 03/29/23   Page 28 of 34 PageID: 28



29 

cRQdXcW WR Whe fXOOeVW e[WeQW SeUPiWWed b\ OaZ. MiVbUaQded QXWUiWiRQaO VXSSOePeQWV caQQRW OegaOO\ 

be PaQXfacWXUed, heOd, adYeUWiVed, diVWUibXWed RU VROd. ThXV, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV 

haYe QR ecRQRPic YaOXe aQd aUe ZRUWhOeVV aV a PaWWeU Rf OaZ, aQd SXUchaVeUV Rf PiVbUaQded 

QXWUiWiRQaO VXSSOePeQWV aUe eQWiWOed WR a UeVWiWXWiRQ UefXQd Rf Whe SXUchaVe SUice Rf Whe PiVbUaQded 

VXSSOePeQWV. 

EIGHTH CAUSE OF ACTION 
Violation of the California Consumers Legal Remedies Act, Cal. Civ. Code �� 1750, et seq. - 

Misrepresentation of a product¶s standard, qualit\, sponsorship approval, and/or 
certification 

(Plaintiff Robertson On Behalf of the California Class) 
 

120. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO aOOegaWiRQV cRQWaiQed iQ WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 

121. DefeQdaQW¶V MagQeViXP SXSSOePeQWV aUe a ³gRRd´ aV defiQed b\ CaOifRUQia CiYiO 

CRde �1761(a). 

122. DefeQdaQW iV a ³SeUVRQ´ aV defiQed b\ CaOifRUQia CiYiO CRde � 1761(c).  

123. POaiQWiff RRbeUWVRQ aQd CaOifRUQia COaVV PePbeUV aUe ³cRQVXPeUV´ ZiWhiQ Whe 

PeaQiQg Rf CaOifRUQia CiYiO CRde � 1761(d) becaXVe Whe\ SXUchaVed WheiU MagQeViXP 

SXSSOePeQWV fRU SeUVRQaO, faPiO\ RU hRXVehROd XVe.  

124. The VaOe Rf DefeQdaQW¶V MagQeViXP SXSSOePeQWV WR POaiQWiffV aQd CaOifRUQia COaVV 

PePbeUV iV a ³WUaQVacWiRQ´ aV defiQed b\ CaOifRUQia CiYiO CRde �1761(e).  

125. B\ OabeOiQg WheiU MagQeViXP SXSSOePeQWV aV cRQWaiQiQg a VSecific aPRXQW Rf 

PagQeViXP aV PagQeViXP gO\ciQaWe ZheQ iQ facW WheVe SURdXcWV cRQWaiQed OeVV WhaQ Whe adYeUWiVed 

aPRXQW Rf PagQeViXP, DefeQdaQW YiROaWed CaOifRUQia CiYiO CRde �� 1770(a)(2), (5), (7) aQd (9), 

aV iW PiVUeSUeVeQWed Whe VWaQdaUd, TXaOiW\, VSRQVRUVhiS, aSSURYaO, aQd/RU ceUWificaWiRQ Rf iWV 

MagQeViXP SXSSOePeQWV. 
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126. AV a UeVXOW Rf DefeQdaQW¶V cRQdXcW, POaiQWiffV aQd CaOifRUQia COaVV PePbeUV ZeUe 

haUPed aQd VXffeUed acWXaO daPageV aV a UeVXOW Rf DefeQdaQW'V XQfaiU cRPSeWiWiRQ aQd deceSWiYe 

acWV aQd SUacWiceV. Had DefeQdaQW diVcORVed Whe WUXe QaWXUe aQd/RU QRW faOVeO\ UeSUeVeQWed iWV 

MagQeViXP SXSSOePeQWV¶ PagQeViXP cRQWeQW, POaiQWiffV aQd Whe CaOifRUQia COaVV ZRXOd QRW haYe 

beeQ PiVOed iQWR SXUchaViQg DefeQdaQW¶V MagQeViXP SXSSOePeQWV, RU, aOWeUQaWiYeO\, ZRXOd haYe 

Said VigQificaQWO\ OeVV fRU WheP. 

127. AddiWiRQaOO\, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV caQQRW OegaOO\ be PaQXfacWXUed, 

heOd, adYeUWiVed, diVWUibXWed RU VROd. ThXV, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV haYe QR ecRQRPic 

YaOXe aQd aUe ZRUWhOeVV aV a PaWWeU Rf OaZ, aQd SXUchaVeUV Rf PiVbUaQded QXWUiWiRQaO VXSSOePeQWV 

aUe eQWiWOed WR a UefXQd Rf Whe SXUchaVe SUice Rf Whe PiVbUaQd QXWUiWiRQaO VXSSOePeQWV.  

128. POaiQWiff RRbeUWVRQ, RQ behaOf Rf heUVeOf aQd aOO RWheU ViPiOaUO\ ViWXaWed CaOifRUQia 

cRQVXPeUV, aQd aV aSSURSUiaWe, RQ behaOf Rf Whe geQeUaO SXbOic Rf Whe VWaWe Rf CaOifRUQia, VeeNV 

iQjXQcWiYe UeOief SURhibiWiQg DefeQdaQW cRQWiQXiQg WheVe XQOaZfXO SUacWiceV SXUVXaQW WR CaOifRUQia 

CiYiO CRde � 1782(a)(2).   

129. POaiQWiff RRbeUWVRQ SURYided DefeQdaQW ZiWh QRWice Rf iWV aOOeged YiROaWiRQV Rf Whe 

CLRA SXUVXaQW WR CaOifRUQia CiYiO CRde � 1782(a) Yia ceUWified PaiO, dePaQdiQg WhaW DefeQdaQW 

cRUUecW VXch YiROaWiRQV.   

130. If DefeQdaQW faiOV WR UeVSRQd WR POaiQWiff RRbeUWVRQ¶V CLRA QRWice ZiWhiQ 30 da\V, 

POaiQWiffV Pa\ aPeQd WhiV CRPSOaiQW WR VeeN aOO aYaiOabOe daPageV XQdeU Whe CLRA fRU aOO 

YiROaWiRQV cRPSOaiQed Rf heUeiQ, iQcOXdiQg, bXW QRW OiPiWed WR, VWaWXWRU\ daPageV, SXQiWiYe 

daPageV, aWWRUQe\¶V feeV aQd cRVW aQd aQ\ RWheU UeOief WhaW Whe CRXUW deePV SURSeU. 
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NINTH CAUSE OF ACTION 
Violation of California¶s Unfair Competition LaZ, Cal. Bus. & Prof. Code �� 17200, et seq. 

(Plaintiff Robertson On Behalf of the California Class) 
 

131. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO aOOegaWiRQV cRQWaiQed iQ WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 

132. The SheUPaQ LaZ, CaO. HeaOWh & SafeW\ CRde �� 109875 eW VeT., bURadO\ SURhibiWV 

Whe PiVbUaQdiQg Rf aQ\ fRRd RU dUXg SURdXcWV.  

133. DefeQdaQW iV a SeUVRQ ZiWhiQ Whe PeaQiQg Rf CaO. HeaOWh & SafeW\ CRde � 109995. 

134. AddiWiRQaOO\, CaOifRUQia haV adRSWed aV iWV RZQ, aQd aV Whe SheUPaQ LaZ e[SUeVVO\ 

iQcRUSRUaWeV, ³[a]OO fRRd OabeOiQg UegXOaWiRQV aQd aQ\ aPeQdPeQWV WR WhRVe UegXOaWiRQV adRSWed 

SXUVXaQW WR Whe fedeUaO acW, iQ effecW RQ JaQXaU\ 1, 1993, RU adRSWed RQ RU afWeU WhaW daWe" aV "Whe 

fRRd OabeOiQg UegXOaWiRQV Rf WhiV VWaWe.´ CaO. HeaOWh & SafeW\ CRde � 110100(a).  FedeUaO VWaWXWeV 

aQd UegXOaWiRQV, iQcOXdiQg, bXW QRW OiPiWed WR, 21 U.S.C. �� 321, 343, SURhibiW Whe PiVOabeOiQg aQd 

PiVbUaQdiQg Rf fRRd SURdXcWV, iQcOXdiQg QXWUiWiRQaO VXSSOePeQWV. See 21 U.S.C. � 321(ff) (³a 

dieWaU\ VXSSOePeQW VhaOO be deePed WR be a fRRd ZiWhiQ Whe PeaQiQg Rf WhiV chaSWeU.´).  

135. FedeUaO VWaWXWeV aQd UegXOaWiRQV SURhibiW PiVOeadiQg cRQVXPeUV b\ PiVUeSUeVeQWiQg 

a SURdXcW¶V QXWUiWiRQaO iQgUedieQWV aQd iQcOXdiQg aQ iQgUedieQW RU aQ aPRXQW Rf aQ iQgUedieQW RQ 

Whe MagQeViXP SXSSOePeQWV¶ QXWUiWiRQaO OabeOV WhaW iV QRW acWXaOO\ iQcOXded iQ Whe SURdXcWV 

WhePVeOYeV.  

136. The CaOifRUQia CiYiO CRde � 1770(a)(2), (5), (7) aQd (9) aOVR SURhibiWV PiVOabeOiQg 

fRRd PiVUeSUeVeQWiQg Whe VWaQdaUd, TXaOiW\, VSRQVRUVhiS, aSSURYaO, aQd/RU ceUWificaWiRQ Rf fRRd 

SURdXcWV, aV QRWed abRYe.  

137. The bXViQeVV SUacWiceV aOOeged abRYe aUe XQOaZfXO XQdeU BXViQeVV aQd PURfeVViRQaO 

CRde �� 17500, eW VeT., CaOifRUQia CiYiO CRde �� 1770(a)(2), (5), (7) aQd (9) aQd Whe SheUPaQ 
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LaZ, each Rf Zhich fRUbidV Whe XQWUXe, fUaXdXOeQW, deceSWiYe, aQd/RU PiVOeadiQg PaUNeWiQg, 

adYeUWiVePeQW, SacNagiQg aQd OabeOOiQg Rf fRRd SURdXcWV aQd dieWaU\ VXSSOePeQWV.  

138. AV a UeVXOW Rf DefeQdaQW¶V abRYe XQOaZfXO, XQfaiU aQd fUaXdXOeQW acWV aQd SUacWiceV, 

POaiQWiffV aQd PePbeUV Rf Whe COaVV haYe VXffeUed a VXbVWaQWiaO iQjXU\ b\ YiUWXe Rf bX\iQg a SURdXcW 

WhaW PiVUeSUeVeQWed aQd/RU RPiWWed Whe WUXe cRQWeQWV aQd beQefiWV Rf Whe MagQeViXP SXSSOePeQWV¶ 

PagQeViXP cRQWeQWV. Had POaiQWiffV aQd PePbeUV Rf Whe COaVV NQRZQ WhaW DefeQdaQW¶V PaWeUiaOV, 

adYeUWiVePeQW aQd RWheU iQdXcePeQWV PiVUeSUeVeQWed aQd/RU RPiWWed Whe WUXe cRQWeQWV aQd beQefiWV 

Rf Whe MagQeViXP SXSSOePeQWV, Whe\ ZRXOd QRW haYe SXUchaVed Vaid SURdXcWV.  LiNeZiVe, 

DefeQdaQW¶V PiVOeadiQg aQd deceSWiYe SUacWiceV caXVed POaiQWiffV WR SXUchaVe DefeQdaQW¶V 

MagQeViXP SXSSOePeQWV aQd/RU Sa\ PRUe WhaQ Whe\ ZRXOd haYe RWheUZiVe had Whe\ NQRZ Whe WUXe 

QaWXUe Rf Whe cRQWeQWV Rf Whe MagQeViXP SXSSOePeQWV.  

139. AV a UeVXOW Rf DefeQdaQW¶V abRYe XQOaZfXO, XQfaiU aQd fUaXdXOeQW acWV aQd SUacWiceV, 

POaiQWiffV, RQ behaOf Rf WhePVeOYeV aQd aOO RWheUV ViPiOaUO\ ViWXaWed, aQd aV aSSURSUiaWe, RQ behaOf 

Rf Whe geQeUaO SXbOic, VeeNV daPageV iQcOXdiQg fXOO UeVWiWXWiRQ Rf aOO iPSURSeU UeYeQXeV aQd iOO-

gRWWeQ SURfiWV deUiYed fURP DefeQdaQW¶V ZURQgfXO cRQdXcW WR Whe fXOOeVW e[WeQW SeUPiWWed b\ OaZ. 

MiVbUaQded QXWUiWiRQaO VXSSOePeQWV caQQRW OegaOO\ be PaQXfacWXUed, heOd, adYeUWiVed, diVWUibXWed 

RU VROd. ThXV, PiVbUaQded QXWUiWiRQaO VXSSOePeQWV haYe QR ecRQRPic YaOXe aQd aUe ZRUWhOeVV aV a 

PaWWeU Rf OaZ, aQd SXUchaVeUV Rf PiVbUaQded QXWUiWiRQaO VXSSOePeQWV aUe eQWiWOed WR a UeVWiWXWiRQ 

UefXQd Rf Whe SXUchaVe SUice Rf Whe PiVbUaQded SURdXcW. 

TENTH CAUSE OF ACTION 
Breach of Implied Warrant\ of Merchantabilit\ Pursuant to Cal. Com. Code � 2314 

(Plaintiff Robertson On Behalf of the California Class) 
 

140. POaiQWiffV iQcRUSRUaWe b\ UefeUeQce aOO aOOegaWiRQV cRQWaiQed iQ WhiV CRPSOaiQW aV 

WhRXgh fXOO\ VWaWed heUeiQ. 
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141. DefeQdaQW iV a PeUchaQW ZiWh UeVSecW WR Whe MagQeViXP SXSSOePeQWV.   

142. The MagQeViXP SXSSOePeQWV ZeUe VXbjecW WR iPSOied ZaUUaQWieV Rf 

PeUchaQWabiOiW\ UXQQiQg fURP Whe DefeQdaQW WR POaiQWiff aQd COaVV MePbeUV.  

143. AQ iPSOied ZaUUaQW\ WhaW Whe MagQeViXP SXSSOePeQWV ZeUe PeUchaQWabOe aURVe b\ 

RSeUaWiRQ Rf OaZ aV SaUW Rf Whe VaOe Rf Whe MagQeViXP SXSSOePeQWV. 

144. DefeQdaQW bUeached Whe iPSOied ZaUUaQW\ Rf PeUchaQWabiOiW\ iQ WhaW Whe MagQeViXP 

SXSSOePeQWV dR QRW cRQWaiQ Whe aPRXQW Rf adYeUWiVed PagQeViXP deUiYed fURP PagQeViXP 

gO\ciQaWe, dR QRW SURYide Whe beQefiWV aVVRciaWed ZiWh Whe ZaUUaQWed aQd adYeUWiVed 420 Pg Rf 

PagQeViXP aV PagQeViXP gO\ciQaWe, aQd WhXV ZeUe QRW iQ PeUchaQWabOe cRQdiWiRQ ZheQ POaiQWiffV 

aQd COaVV MePbeUV SXUchaVed WheP, RU aW aQ\ WiPe WheUeafWeU, aQd Whe\ ZeUe XQfiW fRU Whe RUdiQaU\ 

SXUSRVeV fRU Zhich VXch QXWUiWiRQaO VXSSOePeQWV aUe XVed.   

145. DefeQdaQW haV bUeached Whe iPSOied ZaUUaQW\ Rf PeUchaQWabiOiW\ becaXVe Whe 

MagQeViXP SXSSOePeQWV ZheQ VROd ZRXOd QRW SaVV ZiWhRXW RbjecWiRQ iQ Whe WUade. 

146. AV a UeVXOW Rf DefeQdaQW¶V bUeach Rf Whe aSSOicabOe iPSOied ZaUUaQWieV, SXUchaVeUV 

Rf Whe MagQeViXP SXSSOePeQWV VXffeUed aQ aVceUWaiQabOe ORVV, ZeUe haUPed, aQd VXffeUed acWXaO 

daPageV. 

DEMAND FOR RELIEF 

WHEREFORE, POaiQWiffV, RQ behaOf Rf WhePVeOYeV aQd aOO RWheUV ViPiOaUO\ ViWXaWed, SUa\V 

fRU jXdgPeQW agaiQVW DefeQdaQW aV fROORZV: 

a. AQ RUdeU ceUWif\iQg Whe SURSRVed COaVV, deVigQaWiQg POaiQWiffV aV QaPed 

UeSUeVeQWaWiYe Rf Whe COaVV, aQd deVigQaWiQg Whe XQdeUVigQed aV COaVV CRXQVeO; 
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b. AQ RUdeU aZaUdiQg POaiQWiffV aQd cOaVV PePbeUV WheiU acWXaO daPageV, 

iQcideQWaO aQd cRQVeTXeQWiaO daPageV, SXQiWiYe daPageV, VWaWXWRU\ daPageV 

aQd/RU RWheU fRUP Rf PRQeWaU\ UeOief SURYided b\ OaZ; 

c. AQ RUdeU aZaUdiQg POaiQWiffV aQd Whe cOaVV UeVWiWXWiRQ, diVgRUgePeQW, RU RWheU 

eTXiWabOe UeOief aV Whe CRXUW deePV SURSeU; 

d. AQ RUdeU eQjRiQiQg DefeQdaQW fURP cRQWiQXiQg WR eQgage iQ Whe XQOaZfXO aQd 

XQfaiU bXViQeVV acWV aQd SUacWiceV aV aOOeged heUeiQ;  

e. ReaVRQabOe aWWRUQe\V¶ feeV aQd cRVWV; 

f. PUe-jXdgPeQW aQd SRVW-jXdgPeQW iQWeUeVW, aV SURYided b\ OaZ; 

g. SXch RWheU aQd fXUWheU UeOief aV WhiV CRXUW deePV jXVW aQd SURSeU.  

TRIAL BY JURY DEMANDED ON ALL COUNTS 
  

DaWed: MaUch 29, 2023 PLAINTIFFS, DaOiW CRheQ aQd RRVePaU\ 
RRbeUWVRQ 

 
B\: /V/ SeUJeL LePbeUJ                             
 SeUgei LePbeUg  
 LEMBERG LAW, LLC 
 43 DaQbXU\ RRad 
 WiOWRQ, CT 06897 
 TeOeShRQe: (203) 653-2250 
 FacViPiOe:  (203) 653-3424 
 VOePbeUg@OePbeUgOaZ.cRP 

       AWWRUQe\V IRU POaLQWLIIV 
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