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3ODLQWLII�$GDP�6WLOHV��³3ODLQWLII´��EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KLPVHOI��DQG�DOO�RWKHUV�

VLPLODUO\�VLWXDWHG�DJDLQVW�'HIHQGDQW�0RELOH�)LGHOLW\�6RXQG�/DE��,QF���³0R)L´�RU�³'HIHQGDQW´����

3ODLQWLII�PDNHV�WKH�IROORZLQJ�DOOHJDWLRQV�EDVHG�XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�

DOOHJDWLRQV�VSHFLILFDOO\�SHUWDLQLQJ�WR�KLPVHOI��ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�NQRZOHGJH��

1$785(�2)�7+(�$&7,21�

��� 7KLV�LV�D�FODVV�DFWLRQ�VXLW�EURXJKW�DJDLQVW�'HIHQGDQW�IRU�WKH�SURGXFWLRQ�DQG�VDOH�RI�

YLQ\O�UHFRUGV�ODEHOHG�DV�³2ULJLQDO�0DVWHU�5HFRUGLQJ´�RU�UHFRUGV�VROG�DV�SDUW�RI�WKH�³8OWUDGLVF�2QH�

6WHS´�VHULHV��WKH�³5HFRUGV´���

��� $V�GLVFXVVHG�WKURXJKRXW�WKLV�&RPSODLQW��'HIHQGDQW�DGYHUWLVHG�WKH�5HFRUGV�DV�EHLQJ�

SXUHO\� DQDORJ� UHFRUGLQJV²i.e.�� GLUHFWO\� IURP� WKH� PDVWHU� UHFRUGLQJ� RU� RULJLQDO� DQDORJ� WDSHV²

ZLWKRXW�DQ\�VRUW�RI�GLJLWDO�PDVWHULQJ�SURFHVV�� �'HIHQGDQW�DOVR�FKDUJHG�D�SULFH�SUHPLXP�IRU�WKH�

5HFRUGV�EDVHG�RQ�WKH�VDPH���$QG�LQGHHG��WKHVH�UHSUHVHQWDWLRQV�used to EH�WUXH��

��� +RZHYHU��VLQFH�������'HIHQGDQW�KDV�EHHQ�XVLQJ�GLJLWDO�PDVWHULQJ�RU�GLJLWDO�

ILOHV²VSHFLILFDOO\��'LUHFW�6WUHDP�'LJLWDO��³'6'´��WHFKQRORJ\²LQ�LWV�SURGXFWLRQ�FKDLQ���:RUVH�

VWLOO��'HIHQGDQW�FRQWLQXHG�WR�PLVUHSUHVHQW�WR�FRQVXPHUV�WKDW�LW�GLG�QRW�XVH�GLJLWDO�PDVWHULQJ��RU�
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RWKHUZLVH�IDLOHG�WR�GLVFORVH�WKH�XVH�RI�GLJLWDO�PDVWHULQJ��ZKLOH�VWLOO�FKDUJLQJ�WKH�VDPH�SULFH�

SUHPLXP�IRU�WKH�5HFRUGV�DV�LI�WKH\�ZHUH�HQWLUHO\�DQDORJ�UHFRUGLQJV��

��� $QDORJ�UHFRUGV�DUH�FRYHWHG�QRW�RQO\�IRU�WKHLU�VXSHULRU�VRXQG�TXDOLW\��EXW�DOVR�IRU�

WKHLU�FROOHFWDELOLW\���2ULJLQDO�UHFRUGLQJ�WDSHV�DJH��VR�RQO\�D�OLPLWHG�QXPEHU�RI�DQDORJ�UHFRUGLQJV�

FDQ�EH�SURGXFHG���)XUWKHU��EHFDXVH�DQDORJ�WDSHV�DUH�WKRVH�XVHG�WR�UHFRUG�VRQJV�LQ�WKH�VWXGLR��D�

UHFRUG�FXW�IURP�RULJLQDO�DQDORJ�WDSHV�LV�DV�FORVH�WR�WKH�VWXGLR�UHFRUGLQJ�DV�RQH�FDQ�JHW���'LJLWDO�

UHFRUGLQJV��E\�FRQWUDVW��GR�QRW�FDUU\�DV�PXFK�YDOXH�EHFDXVH�WKH\�FDQ�EH�UHSURGXFHG�LQILQLWHO\��

RQFH�D�GLJLWDO�UHFRUGLQJ�LV�PDGH��LW�FDQ�EH�FRSLHG�DV�PDQ\�WLPHV�DV�D�SHUVRQ�GHVLUHV��

��� 7KXV��ZKHQ�'HIHQGDQW�EHJDQ�XVLQJ�D�GLJLWDO�PDVWHULQJ�SURFHVV�LQ�LWV�5HFRUGV�DV�

RSSRVHG�WR�SXUHO\�DQDORJ��LW�LQKHUHQWO\�SURGXFHG�OHVV�YDOXDEOH�UHFRUGV²EHFDXVH�WKH�UHFRUGV�

ZHUH�QR�ORQJHU�RI�OLPLWHG�TXDQWLW\�DQG�ZHUH�QRW�DV�FORVH�WR�WKH�VWXGLR�UHFRUGLQJ²\HW�VWLOO�

FKDUJHG�WKH�KLJKHU�SULFH�LW�SURVFULEHG�WR�WKH�DOOHJHGO\�DOO�DQDORJ�UHFRUGLQJ�SURFHVV��

��� +DG�'HIHQGDQW�QRW�PLVUHSUHVHQWHG�WKDW�WKH�5HFRUGV�ZHUH�SXUHO\�DQDORJ�

UHFRUGLQJV��RU�RWKHUZLVH�GLVFORVHG�WKDW�WKH�5HFRUGV�LQFOXGHG�GLJLWDO�PDVWHULQJ�LQ�WKHLU�SURGXFWLRQ�

FKDLQ��3ODLQWLII�DQG�SXWDWLYH�&ODVV�0HPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�5HFRUGV�RU�ZRXOG�

KDYH�SDLG�OHVV�IRU�WKH�5HFRUGV�WKDQ�WKH\�GLG��

��� 3ODLQWLII�DQG�&ODVV�0HPEHUV�ZHUH�DFFRUGLQJO\�LQMXUHG�E\�WKH�SULFH�SUHPLXP�WKH\�

SDLG�IRU�LQIHULRU�5HFRUGV��

��� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�D�FODVV�RI�DOO�RWKHU�

VLPLODUO\�VLWXDWHG�SXUFKDVHUV�WR�UHFRYHU�GDPDJHV�DQG�UHVWLWXWLRQ�IRU���L��EUHDFK�RI�H[SUHVV�

ZDUUDQW\���LL��EUHDFK�RI�LPSOLHG�ZDUUDQW\���LLL��YLRODWLRQ�RI�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�

�³00:$´������8�6�&�����������et seq.���LY��IUDXG���Y��XQMXVW�HQULFKPHQW���YL��YLRODWLRQ�RI�WKH�

1RUWK�&DUROLQD�8QIDLU�DQG�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��³1&73$´���1�&�*�6�������������et 

seq.��DQG��YLL��YLRODWLRQ�RI�VWDWH�FRQVXPHU�IUDXG�DFWV��
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3$57,(6�

��� 3ODLQWLII�$GDP�6WLOHV�LV�D�UHVLGHQW�RI�&KDUORWWH��1RUWK�&DUROLQD�DQG�KDV�DQ�LQWHQW�WR�

UHPDLQ�WKHUH��DQG�LV�WKHUHIRUH�D�FLWL]HQ�RI�1RUWK�&DUROLQD���0U��6WLOHV�KDV�SXUFKDVHG�YDULRXV�UHFRUGV�

IURP�0R)L�RYHU�WKH�\HDUV���0RVW�UHFHQWO\��LQ�RU�DERXW�)HEUXDU\�������0U��6WLOHV�SXUFKDVHG�7KH�

3UHWHQGHUV¶�VHOI�WLWOHG�GHEXW�DOEXP�IRU�DSSUR[LPDWHO\������GLUHFWO\�IURP�0R)L�YLD�0R)L¶V�ZHEVLWH�

ZKLOH�0U��6WLOHV�ZDV�LQ�1RUWK�&DUROLQD���3ULRU�WR�DQG�DW�WKH�WLPH�RI�SXUFKDVH��0U��6WLOHV�UHYLHZHG�

WKH� UHSUHVHQWDWLRQV�RQ�0R)L¶V�ZHEVLWH� UHJDUGLQJ� WKH�5HFRUG�� LQFOXGLQJ� WKDW� WKH�5HFRUG�ZDV�DQ�

³RULJLQDO�PDVWHU�UHFRUGLQJ�´�DV�ZHOO�DV�UHSUHVHQWDWLRQV�RQ�WKH�5HFRUG�LWVHOI�WKDW�WKH�5HFRUG�ZDV�

PDGH�XVLQJ� WKH�³*DLQ���8OWUD�$QDORJ�6\VWHP�´�ZKLFK�³RQO\�XWLOL]H>V@� ILUVW�JHQHUDWLRQ�RULJLQDO�

PDVWHU�UHFRUGLQJV�DV�VRXUFH�PDWHULDO�´�DQG�WKDW�³DQ\�VRQLF�DUWLIDFWV�SUHVHQW�DUH�D�SURGXFW�RI�WKH�

RULJLQDO� PDVWHU� WDSH�´� � 1RZKHUH� RQ� HLWKHU� WKH� ZHEVLWH� RU� RQ� WKH� 5HFRUG� LWVHOI� ZDV� WKHUH� D�

UHSUHVHQWDWLRQ�WKDW�GLJLWDO�PDVWHULQJ�RU�'6'�ZDV�XVHG�DV�SDUW�RI�WKH�UHFRUGLQJ�RU�PDVWHULQJ�SURFHVV���

0U�� 6WLOHV� UHOLHG� RQ� WKHVH� UHSUHVHQWDWLRQV� DQG� RPLVVLRQV� LQ� GHFLGLQJ� WR� SXUFKDVH� WKH� 5HFRUG���

$FFRUGLQJO\��WKHVH�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�IRUPHG�WKH�EDVLV�RI�WKH�EDUJDLQ�LQ�WKDW��KDG�0U��

6WLOHV�EHHQ�DZDUH�WKDW�WKH�5HFRUG�XVHG�GLJLWDO�UHPDVWHULQJ�RU�'6'�WHFKQRORJ\��KH�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�5HFRUG��RU�ZRXOG�KDYH�SDLG�VLJQLILFDQWO\�OHVV�IRU�LW���,Q�RU�DERXW�-XO\�������0U��6WLOHV�

GLVFRYHUHG�WKDW�KLV�5HFRUG�XVHG�'6'�WHFKQRORJ\�DV�SDUW�RI�WKH�PDVWHULQJ�FKDLQ��

���� 'HIHQGDQW� 0RELOH� )LGHOLW\� 6RXQG� /DE�� ,QF�� LV� DQ� ,OOLQRLV� FRUSRUDWLRQ� ZLWK� D�

SULQFLSDO�SODFH�RI�EXVLQHVV�DW������:HVW�%U\Q�0DZU�$YHQXH��&KLFDJR��,OOLQRLV���������'HIHQGDQW�

SURGXFHG�DQG�VROG�WKH�5HFRUGV�WR�FRQVXPHUV�WKURXJKRXW�WKH�8QLWHG�6WDWHV��LQFOXGLQJ�LQ�WKH�VWDWH�

RI�1RUWK�&DUROLQD� 

-85,6',&7,21�$1'�9(18(�

���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&��������G�����D��

EHFDXVH�WKLV�FDVH�LV�D�FODVV�DFWLRQ�ZKHUH�WKH�DJJUHJDWH�FODLPV�RI�DOO�PHPEHUV�RI�WKH�SURSRVHG�
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FODVV�DUH�LQ�H[FHVV�RI����������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��WKHUH�DUH�DSSUR[LPDWHO\�

������PHPEHUV�RI�WKH�SXWDWLYH�FODVV��DQG�3ODLQWLII��DV�ZHOO�DV�PRVW�PHPEHUV�RI�WKH�SURSRVHG�

&ODVV��DUH�FLWL]HQV�RI�VWDWHV�GLIIHUHQW�IURP�'HIHQGDQW���

���� 7KLV�&RXUW�KDV�JHQHUDO�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH�'HIHQGDQW�LV�

LQFRUSRUDWHG�DQG�PDLQWDLQV�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�,OOLQRLV��

���� 9HQXH�LV�SURSHU�LQ�WKLV�MXGLFLDO�GLVWULFW�SXUVXDQW�WR����8�6�&���������EHFDXVH�

'HIHQGDQW�UHVLGHV�LQ�WKLV�'LVWULFW��

)$&78$/�$//(*$7,216�

,�� $Q�2YHUYLHZ�2I�7KH�5HFRUG�3URGXFWLRQ�3URFHVV�$QG�$QDORJ�9HUVXV�'LJLWDO�
7HFKQRORJLHV�
�
���� 7KH�SURGXFWLRQ�RI�D�YLQ\O�UHFRUG�EHJLQV�ZLWK�D�VWXGLR�UHFRUGLQJ�� �6SHFLILFDOO\��D�

PXVLFLDQ�ZLOO� UHFRUG� DQ� DOEXP�DW� D� VWXGLR�� DQG� WKH� VRQJV� RQ� WKH� DOEXP�ZLOO� EH� SUHVHUYHG� DQG�

ILQDOL]HG�RQ�DQ�DQDORJ�WDSH���7KLV�WDSH�LV�NQRZQ�DV�WKH�³RULJLQDO�PDVWHU�UHFRUGLQJ�´�

���� 7R�PDNH��RU�³FXW´��D�YLQ\O�UHFRUG�IURP�DQ�DQDORJ�WDSH��D�VRXQG�HQJLQHHU�XVHV�D�
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FRQVROH��FDOOHG�D�³ODWKH´��WR�FXW�JURRYHV�LQWR�D�YLQ\O�UHFRUG�WKDW�FUHDWH�WKH�VRXQGV�RQ�WKH�WDSH��

���� 9LQ\O�UHFRUGV�PDGH�LQ�WKLV�PDQQHU�DUH�FRQVLGHUHG�³FXW�IURP�WKH�DQDORJ´�RU�³DOO�

DQDORJ�UHFRUGLQJV´�EHFDXVH�WKH\�DUH�PDGH�GLUHFWO\�IURP�WKH�DQDORJ��RU�VWXGLR��WDSHV���+RZHYHU��

PDNLQJ�D�YLQ\O�UHFRUG�WKLV�ZD\�LV�D�WLPH�LQWHQVLYH�SURFHVV���)XUWKHU��PDNLQJ�D�YLQ\O�UHFRUG�LQ�WKLV�

PDQQHU�PHDQV�FRQVWDQWO\�SOD\LQJ�WKH�DQDORJ�WDSH��ZKLFK�FDQ�FDXVH�WKH�WDSH�WR�GHWHULRUDWH�RYHU�

WLPH��

���� 7R�DYRLG� WKH�SUREOHP�RI�GHWHULRUDWLRQ�� VRPH�YLQ\O� UHFRUGV� WRGD\�DUH�PDGH� IURP�

GLJLWDO�UHFRUGLQJV���,Q�WKLV�VFHQDULR��WKH�DQDORJ�WDSH�LV�FRSLHG�WR�D�GLJLWDO�UHFRUGLQJ���7KDW�GLJLWDO�

UHFRUGLQJ�LV�WKHQ�XVHG�WR�SUHVV�WKH�YLQ\O�UHFRUG��LQVWHDG�RI�WKH�RULJLQDO�DQDORJ�WDSH��

���� 7KH�DGYDQWDJH�RI�GLJLWDO�UHFRUGLQJ�LV�WKDW�RQFH�D�UHFRUGLQJ�LWV�GLJLWL]HG��LW�FDQ�EH�

FRSLHG� HQGOHVVO\�� DOORZLQJ� SURGXFHUV� WR� VDYH� RQ� FRVWV� DQG� SUHYHQW� WKH� DQDORJ� WDSH� IURP�

GHWHULRUDWLQJ�� �7KDW�LV��ZKHUHDV�DQ�DOO�DQDORJ�UHFRUGLQJ�PHDQV�SOD\LQJ�WKH�DQDORJ�WDSH�DV�PDQ\�

WLPHV�DV�D�SURGXFHU�ZRXOG�OLNH�WR�PDNH�D�YLQ\O�UHFRUG��GLJLWDO�PHDQV�SOD\LQJ�WKH�DQDORJ�WDSH�RQFH�

WR�UHFRUG�LW� WR�GLJLWDO��DQG�WKHQ�XVLQJ�WKH�GLJLWDO�UHFRUGLQJ�WR�SUHVV�WKH�YLQ\O�UHFRUG�� �+RZHYHU��
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VRPH�RI�WKH�VRXQG�TXDOLW\�LV�ORVW�ZKHQ�DQ�DQDORJ�WDSH�LV�FRQYHUWHG�WR�GLJLWDO��DQG�GLJLWDO�UHFRUGV�

DUH�QRW�DV�FROOHFWLEOH�RU�YDOXDEOH�DV�DOO�DQDORJ�UHFRUGV�EHFDXVH�GLJLWDO� UHFRUGV�FDQ�EH� LQILQLWHO\�

SURGXFHG��

���� 2QH�PHWKRG�RI� FUHDWLQJ� D�GLJLWDO� UHFRUGLQJ� LV� ³GLUHFW� VWUHDP�GLJLWDO´�RU� ³'6'�´��

'6'�FDSWXUHV�DXGLR�IURP�WKH�DQDORJ�WDSHV�DW�D�KLJKHU�UHVROXWLRQ�WKDQ�RWKHU�GLJLWDO�IRUPDWV��DQG�WKH�

'6'�UHFRUGLQJ�FDQ�WKHQ�EH�XVHG�WR�PDVV�SURGXFH�D�YLQ\O�UHFRUG���'6'�FUHDWHV�WKLV�KLJKHU�UHVROXWLRQ�

E\�VDPSOLQJ�WKH�DQDORJ�WDSH�DXGLR�DW�D�KLJKHU�UDWH�SHU�VHFRQG�WKDQ�RWKHU�GLJLWDO�IRUPDWV���:KHWKHU�

'6'� LV� VXSHULRU� WR� RWKHU� GLJLWDO� IRUPDWV�� KRZHYHU�� LW� LV� QRQHWKHOHVV� D� GLJLWDO� UHFRUGLQJ� WKDW�

GLPLQLVKHV�WKH�TXDOLW\�DQG�FROOHFWDELOLW\�FRPSDUHG�WR�DOO�DQDORJ�UHFRUGLQJV��

,,�� 'HIHQGDQW�0LVUHSUHVHQWV�7KDW�,WV�5HFRUGV�'R�1RW�8VH�'LJLWDO�7HFKQRORJ\��$QG�
)DLOV�7R�'LVFORVH�7KH�8VH�2I�'LJLWDO�7HFKQRORJ\�,Q�,WV�0DVWHULQJ�&KDLQ�

�
���� 'HIHQGDQW�0R)L�LV�D�UHFRUG�ODEHO�WKDW�VSHFLDOL]HV�LQ�WKH�SURGXFWLRQ�RI�KLJK�ILGHOLW\�

YLQ\O�UHFRUGV���0R)L�KDV�SURGXFHG�UHFRUGV�IRU�YDULRXV�DUWLVWV��PDQ\�RI�ZKLFK�DUH�OLPLWHG�UHOHDVH��

���� 0R)L�DOVR�QRWHV�RQ�LWV�ZHEVLWH�WKDW�LW�³EHOLHYHV�WKDW�PDVWHULQJ�V\VWHPV�VKRXOG�EH�

QHXWUDO�DQG�WUDQVSDUHQW���7KH�HVVHQWLDO�LGHD�LV�WR�XQYHLO�DOO�WKH�GHWDLOHG�PXVLFDO�LQIRUPDWLRQ�RQ�WKH�

RULJLQDO�PDVWHU�UHFRUGLQJ�ZLWKRXW�DGGLQJ�GHWHULRUDWLRQ��FRORUDWLRQ�RU�RWKHU�VRQLF�DUWLIDFWV�´��

���� 0R)L�SURGXFHV�DQG�VHOOV�YDULRXV� W\SHV�RI�YLQ\O� UHFRUGV�� �2I�QRWH�KHUH�DUH� WKRVH�

5HFRUGV�WKDW�0R)L�UHSUHVHQWV�DUH�³2ULJLQDO�0DVWHU�5HFRUGLQJ´�DQG�RU�SDUW�RI�WKH�³8OWUDGLVF�2QH�

6WHS´� VHULHV�� � 5HDVRQDEOH� FRQVXPHUV� SXUFKDVLQJ� WKH� 5HFRUGV�� LQFOXGLQJ� 3ODLQWLII�� XQGHUVWRRG�

0R)L¶V�YDULRXV�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�UHJDUGLQJ�WKHVH�UHFRUGV�WR�PHDQ�WKDW�WKH�5HFRUGV�

ZHUH�HQWLUHO\�DQDORJ�UHFRUGLQJV��ZLWK�QR�GLJLWDO�PDVWHULQJ�RU�'6'�WHFKQRORJ\��

���� 0R)L� VSHFLILFDOO\� GHVLJQDWHG� WKH� 5HFRUGV� DV� ³2ULJLQDO� 0DVWHU� 5HFRUGLQJ>V@�´�

LQFOXGLQJ� DOO�5HFRUGV�SURGXFHG� DV�SDUW� RI�0R)L¶V� ³8OWUDGLVF�2QH�6WHS´� VHULHV�� � ³,Q� WKH�PXVLF�

�������������������������������������������������
��KWWSV���PRIL�FRP�SDJHV�DERXW�XV��
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EXVLQHVV��D�PDVWHU�UHFRUGLQJ�LV�WKH�RIILFLDO�RULJLQDO�UHFRUGLQJ�RI�D�VRQJ��VRXQG>�@�RU�SHUIRUPDQFH�

«�0DVWHU�UHFRUGLQJV�FDQ�EH�GLVWLQJXLVKHG�DV�WDSHV��GLVFV��SUR�WRROV�VHVVLRQ�ILOHV�and digital formats 

such as MP3s�´���7KXV��DQ\�FRQVXPHU�VHHLQJ�WKH�GHVLJQDWLRQ�³2ULJLQDO�0DVWHU�5HFRUGLQJ´�ZRXOG�

XQGHUVWDQG�VXFK�D�5HFRUG�WR�EH�WKH�³RULJLQDO�UHFRUGLQJ�RI�D�VRQJ´²i.e.��DQ�DOO�DQDORJ�UHFRUGLQJ²

without DQ\�GLJLWDO�UHPDVWHULQJ��

���� 0R)L�PDGH�LW�YHU\�FOHDU�ZKLFK�RI�LWV�UHFRUGV�ZHUH�DOO�DQDORJ�DQG�ZKLFK�ZHUH�QRW�

YLD�D�EDQQHU�RQ�WKH�IURQW�RI�HDFK�UHFRUG���6SHFLILFDOO\��WKH�5HFRUGV�ZHUH�ODEHOHG�DV�³2ULJLQDO�0DVWHU�

5HFRUGLQJ´²VXFK�DV�WKH�DOEXP�3ODLQWLII�SXUFKDVHG²FRQQRWDWLQJ�WKH\�ZHUH�DOO�DQDORJ�UHFRUGLQJV��

ZKLOH�WKRVH�WKDW�ZHUH�QRW�DOO�DQDORJ�ZHUH�ODEHOHG�DV�³0RELOH�)LGHOLW\�6RXQG�/DE´��

�
���� 2I�FRXUVH��0R)L�FKDUJHG�PRUH�IRU� WKRVH�UHFRUGV�GHVLJQDWHG�DV�³2ULJLQDO�0DVWHU�

5HFRUGLQJ´�WKDQ�WKRVH�WKDW�ZHUH�QRW��

���� 0R)L�DOVR�UHSUHVHQWHG�WR�FRQVXPHUV�RQ�WKH�5HFRUGV�WKHPVHOYHV�WKDW�WKH�5HFRUGV�

GLG�QRW�XVH�GLJLWDO�UHPDVWHULQJ��RU�RWKHUZLVH�IDLOHG�WR�GLVFORVH�WKH�VDPH���)RU�LQVWDQFH��SULRU�WR�-XO\�

�������������������������������������������������
��KWWSV���PL[EXWWRQ�FRP�PDVWHULQJ�DUWLFOHV�ZKDW�LV�WKH�PDVWHU�UHFRUGLQJ���HPSKDVLV�DGGHG���
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������HDFK�5HFRUG� WKDW�ZDV�SURGXFHG�DV�SDUW�RI� WKH�³8OWUDGLVF�2QH�6WHS´�SURFHVV�LQFOXGHG�WKH�

IROORZLQJ�FKDUW�LQ�WKH�5HFRUG¶V�VOHHYH�GHVFULELQJ�WKH�SURFHVV��

�
���� 7KH�FKDUW�VKRZV�WKH�RULJLQDO�PDVWHU�UHFRUGLQJ�EHLQJ�WUDQVIHUUHG�GLUHFWO\�WR�WKH�YLQ\O�

UHFRUGLQJ�� ZLWKRXW� DQ\� LQWHUPHGLDU\� VWHS� LQYROYLQJ� D� GLJLWDO� UHPDVWHU�� � 7KH� FKDUW� ZDV� DOVR�

SURPLQHQWO\�GLVSOD\HG�RQ�WKH�³8OWUDGLVF�2QH�6WHS´�FDWHJRU\�RI�0R)L¶V�ZHEVLWH�SULRU�WR�-XO\��������

�
���� 7KH�5HFRUG�SXUFKDVHG�E\�3ODLQWLII�FRQWDLQV�VLPLODU�UHSUHVHQWDWLRQV���)RU�LQVWDQFH��

WKH�5HFRUG�VSHFLILFDOO\�QRWHV�LQ�WKH�5HFRUG¶V�VOHHYH�WKDW�³DQ\�VRQLF�DUWLIDFWV�SUHVHQW�are a product 

of the original master tape´��

�
�

�������������������������������������������������
��KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���PRIL�FRP�FROOHFWLRQV�XOWUDGLVF�RQH�VWHS��
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�
�

�
�
���� 3ODLQWLII¶V� 5HFRUG� DOVR� QRWHV� LW� ZDV� PDGH� XVLQJ�0R)L¶V� ³*DLQ� �� 8OWUD� $QDORJ�

6\VWHP�IRU�9LQ\O�´��$VLGH�IURP�KDYLQJ�³DQDORJ´�LQ�WKH�QDPH�RI�WKH�SURFHVV��DW�WKH�WLPH�3ODLQWLII�

SXUFKDVHG� KLV�5HFRUG��0R)L� GHVFULEHG� WKH�*DLQ� �� SURFHVV� DV� ³RQO\� XWLOL]>LQJ@� first generation 

original master recordings�DV�VRXUFH�PDWHULDO�IRU�RXU�UHOHDVHV�´��

���� )XUWKHU��HDFK�5HFRUG�LV�JLYHQ�LWV�RZQ�SDJH�DQG�GHVFULSWLRQ�RQ�0R)L¶V�ZHEVLWH���2Q�

QRQH� RI� WKHVH� SDJHV� GLG�0R)L� LQGLFDWH� WKDW� DQ\� RI� LWV� 5HFRUGV�PDGH� XVH� RI� GLJLWDO�PDVWHULQJ�

WHFKQRORJLHV�VXFK�DV�'6'��

���� 0R)L�FHPHQWHG�WKHVH�UHSUHVHQWDWLRQV�LQ�YDULRXV�LQWHUYLHZV�LW�JDYH�RYHU�WKH�\HDUV���

)RU�LQVWDQFH��LQ�������RQH�RI�0R)L¶V�PDVWHULQJ�HQJLQHHUV�PDLQWDLQHG�WKDW�³HYHU\�0R)L�/3²ZKLFK�

ZDV�RULJLQDOO\�UHFRUGHG�WR�DQDORJ²LV�FXW�IURP�DQ�DQDORJ�PDVWHU�WDSH�´��7KLV�LV�LQ�FRQWUDVW�WR�RWKHU�

FRPSDQLHV��ZKRVH�YLQ\O�UHFRUGV�³DUH�QRZ�FXW�IURP�GLJLWDO�PDVWHUV�´��7KXV��WKH�LQWHUYLHZHU�QRWHG�

0R)L�UHFRUGV�SURGXFHG�³SXUH�DQDORJ�«�VRXQG>@�´��

���� 6LPLODUO\��LQ�������WZR�RI�0R)L¶V�PDVWHULQJ�HQJLQHHUV�JDYH�DQ�LQWHUYLHZ�UHJDUGLQJ�

�������������������������������������������������
��KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���PRIL�FRP�SDJHV�WHFKQRORJLHV��
*$,1�B$QDORJ��HPSKDVLV�DGGHG���
��6WHYH�*XWWHQEHUJ��0R)L�5HPDVWHUV��3HUIHFWV�/3�6RXQG��&1(7��$SU������������
KWWSV���ZZZ�FQHW�FRP�WHFK�KRPH�HQWHUWDLQPHQW�PRIL�UHPDVWHUV�SHUIHFWV�OS�VRXQG���
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0R)L¶V�SURGXFWLRQ�SURFHVV���:KHQ�DVNHG�DERXW�WKH�³*DLQ���8OWUD�$QDORJ�6\VWHP´²WKH�V\VWHP�

XVHG�WR�SURGXFH�WKH�5HFRUG�3ODLQWLII�SXUFKDVHG²WKH�PDVWHULQJ�HQJLQHHUV�QRWHG�WKDW�³VRPH�SHRSOH�

DVN�XV�TXHVWLRQV�OLNH�LV�LW�DQ�DOO�DQDORJ�PDVWHU�FKDLQ"��It is�´��

�
���� )XUWKHU�� LQ� ������ 0R)L� VHQW� FXVWRPHU� VHUYLFH� H�PDLOV� WR� FRQVXPHUV� LQIRUPLQJ�

FRQVXPHUV�³WKHUH�LV�QR�DQDORJ�WR�GLJLWDO�FRQYHUVLRQ�LQ�RXU�YLQ\O�FXWWLQJ�SURFHVV���$Q\�SURGXFW�WKDW�

EHDUV�WKH�25,*,1$/�0$67(5�5(&25',1*�VWULSH�RQ�WKH�MDFNHW�OHWV�WKH�FXVWRPHU�NQRZ�WKDW�

�������������������������������������������������
��KWWSV���\RXWX�EH�]�WG�8N�7,4"W �����
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WKH�2ULJLQDO�0DVWHU�7DSH�ZDV�XVHG�WR�SURGXFH�WKH�UHOHDVH´��

�
���� %DVHG�RQ�WKHVH�UHSUHVHQWDWLRQV²RQ�0R)L¶V�ZHEVLWH��RQ�WKH�5HFRUGV�WKHPVHOYHV��LQ�

LQWHUYLHZV��DQG�LQ�FRPPXQLFDWLRQV�ZLWK�FRQVXPHUV²3ODLQWLII�DQG�RWKHU�SXUFKDVHUV�RI�WKH�5HFRUGV�

ZHUH�OHG�WR�EHOLHYH�WKDW�DOO�RI�WKH�5HFRUGV�ZHUH�HQWLUHO\�DQDORJ�DQG�PDVWHUHG�ZLWKRXW�WKH�XVH�RI�

GLJLWDO�WHFKQLTXHV�OLNH�'6'���6LPXOWDQHRXVO\��0R)L�GLG�QRW�GLVFORVH�WR�FRQVXPHUV�RU�RWKHUZLVH�

VWDWH�WKDW�WKH�5HFRUGV�ZHUH�PDVWHUHG�XVLQJ�GLJLWDO�WHFKQLTXHV�OLNH�'6'��DQG�3ODLQWLII�DQG�RWKHU�

FRQVXPHUV�EHOLHYHG�WKH�5HFRUGV�ZHUH�DOO�DQDORJ�EDVHG�RQ�WKHVH�RPLVVLRQV��

,,,�� 'HIHQGDQW¶V�8VH�2I�'LJLWDO�7HFKQRORJ\�$QG�'6'�,Q�,WV�0DVWHULQJ�&KDLQ�$UH�
8QFRYHUHG�
�
���� 3ULRU�WR�������'HIHQGDQW¶V�UHSUHVHQWDWLRQV�ZHUH�ODUJHO\�WUXH���+RZHYHU��VLQFH�������

'HIHQGDQW�KDV�EHHQ�PDNLQJ�XVH�RI�GLJLWDO�WHFKQLTXHV�VXFK�DV�'6'�LQ�LWV�UHPDVWHULQJ�FKDLQ���%\�

WKH�HQG�RI�����������RI�YLQ\O�UHOHDVHV�LQFRUSRUDWHG�'6'��DQG�0R)L¶V�ODVW�QRQ�'6'�UHFRUGLQJ�

ZDV�LQ�������

���� 0R)L�QHYHU�GLVFORVHG�WKLV�IDFW��QRU�GLG�LW�FKDQJH�LWV�UHSUHVHQWDWLRQV�WR�UHIOHFW�WKH�

IDFW�WKDW�LWV�5HFRUGV�ZHUH�XVLQJ�'6'���,QVWHDG��0R)L�LQWHQWLRQDOO\�KLG�WKLV�IDFW�IURP�FRQVXPHUV�

XQWLO�D�-XO\������LQWHUYLHZ�ZKHUH�0R)L¶V�HQJLQHHUV�UHYHDOHG�WKH�WUXWK��
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4�� $�ORW�RI�SHRSOH�,�IHHO�DUH�XQGHU�WKH�DVVXPSWLRQ�WKDW�HYHU\WKLQJ�\RX�JX\V�
KDYH�GRQH�DQG�HYHU\WKLQJ�\RX¶YH�HYHU�GRQH�KDV�EHHQ�IURP�DQDORJ�«�$UH�
\RX�GRLQJ�HYHU\WKLQJ�DQDORJ�RU�GR�ZH�KDYH�DQ\�GLJLWDO�LQ�WKH�SURFHVV"�

�
«�
�
$�� ,�WKLQN�ZKDW�\RX¶UH�JHWWLQJ�DW�LQ�WKH�TXHVWLRQ�«�LV�WKHUH�DQ\�GLJLWDO�LQ�WKH�

FKDLQ"��:H�GR�KDYH�>@��[�'6'���
�

���� ,Q� RWKHU� ZRUGV�� WKHVH� HQJLQHHUV� UHYHDOHG� WKDW� 0R)L� KDV� EHHQ� XVLQJ� GLJLWDO�

UHPDVWHULQJ²VSHFLILFDOO\��'6'²LQ�LWV�SURGXFWLRQ�FKDLQ��DQG�WKDW�WKH�5HFRUGV�ZHUH�QRW�LQ�IDFW�

³DOO�DQDORJ´�DV�SUHYLRXVO\�UHSUHVHQWHG��

���� $OWKRXJK�0R)L�PRYHG�TXLFNO\�WR�UHFWLI\� LWV�PLVOHDGLQJ�DGYHUWLVLQJ�DQG�GLVFORVH�

WKH� XVH� RI� GLJLWDO� UHPDVWHULQJ� LQ� WKH�5HFRUGV��0R)L¶V� FRUUHFWLRQV� GHPRQVWUDWHG� WKH� EUHDGWK� RI�

0R)L¶V�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DQG�WKH�PDWHULDO�LQIRUPDWLRQ�0R)L�PLVUHSUHVHQWHG�RU�IDLOHG�

WR�GLVFORVH���)RU�LQVWDQFH��WKH�SURGXFW�SDJH�IRU�WKH�5HFRUG�3ODLQWLII�SXUFKDVHG�SUHYLRXVO\�PDGH�QR�

PHQWLRQ�RI�WKH�XVH�RI�'6'�WHFKQRORJ\�����

�
���� 1RZ��0R)L¶V�XVH�RI�'6'�LV�IURQW�DQG�FHQWHU���

�������������������������������������������������
��KWWSV���\RXWX�EH�VKJ����<J$("W ���
��KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���PRIL�FRP�SURGXFWV�PIVO��
���BSUHWHQGHUVBSUHWHQGHUVB���JBOS��
��KWWSV���PRIL�FRP�SURGXFWV�PIVO�����BSUHWHQGHUVBSUHWHQGHUVB���JBOS��
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�
���� 6LPLODUO\��WKH�FKDUW�0R)L�LQFOXGHG�IRU�LWV�³8OWUDGLVF�2QH�6WHS´�UHFRUGLQJV�PDGH�QR�

PHQWLRQ�RI�WKH�XVH�RI�'6'���1RZ��WKDW�FKDUW�KDV�EHHQ�DPHQGHG�WR�UHIOHFW�WKH�XVH�RI�'6'�LQ�WKH�

SURGXFWLRQ�FKDLQ��

�
���� 7KHVH� ³FRUUHFWLYH´� UHSUHVHQWDWLRQV� GHPRQVWUDWH� WKDW� QRW� RQO\� ZHUH� 0R)L¶V�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�GRQH�NQRZLQJO\��EXW�WKDW�0R)L�IDLOHG�WR�GLVFORVH�RU�RWKHUZLVH�

PLVUHSUHVHQWHG�PDWHULDO�LQIRUPDWLRQ�WR�FRQVXPHUV�UHJDUGLQJ�0R)L¶V�SURGXFWLRQ�SURFHVV��

,9�� &RQVXPHUV�3D\�$�3ULFH�3UHPLXP�)RU�$OO�$QDORJ�5HFRUGLQJV�
�
���� 0R)L¶V�PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV�ZHUH� QRW� MXVW� GLVLQJHQXRXV�� WKH\� DOVR�

FDXVHG�HFRQRPLF�LQMXU\�WR�3ODLQWLII�DQG�RWKHU�FRQVXPHUV��

���� &RQVXPHUV�DUH�ZLOOLQJ�WR�SD\�D�SUHPLXP�IRU�DOO�DQDORJ�UHFRUGLQJV�IRU�QXPHURXV�

UHDVRQV���First��DQ�DQDORJ�UHFRUGLQJ�LV�DV�FORVH�WR�D�VWXGLR�UHFRUGLQJ�DV�RQH�FDQ�JHW��³OLNH�UHDGLQJ�

OLWHUDWXUH�LQ�WKH�RULJLQDO�ODQJXDJH�´�ZKHUHDV�³FRQYHUWLQJ�DQDORJ�UHFRUGLQJV�WR�GLJLWDO� LQHYLWDEO\�

FKDQJHV�WKH�VRXQG�LQ�ZD\V�WKH�EDQG�QHYHU�LQWHQGHG�´����)RU�WKDW�UHDVRQ��PDQ\�FRQVXPHUV�PDLQWDLQ�

WKDW�DQDORJ�UHFRUGLQJV�VRXQG�EHWWHU�WKDQ�GLJLWDO�UHFRUGLQJV��

���� 3DUW� RI� WKLV� LV� D� UHVXOW� RI� WKH� FRQFHSW� RI� ³ORVVOHVVQHVV�´� �:KHQ� D� UHFRUGLQJ� LV�

FRPSUHVVHG� VR� WKDW� LW� FDQ�EH�FRQYHUWHG� WR�GLJLWDO�� LW� ORVHV� IUHTXHQFLHV�³DW� WKH�YHU\�KLJKHVW� DQG�

�������������������������������������������������
���6WHYH�*XWWHQEHUJ��Digital and Analog Audio’s Curious Coexistence��&1(7��$SU������������
KWWSV���ZZZ�FQHW�FRP�WHFK�KRPH�HQWHUWDLQPHQW�GLJLWDO�DQG�DQDORJ�DXGLRV�FXULRXV�FRH[LVWHQFH��
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ORZHVW�RI�D�UHFRUG�´��%\�FRQWUDVW��DQ�DQDORJ�UHFRUGLQJ�PDLQWDLQV�WKH�IXOO�VSHFWUXP�RI�IUHTXHQFLHV���

'LJLWDO�UHFRUGLQJV�WKDW�PDLQWDLQ�PRVW�RI�EXW�QRW�WKH�HQWLUHW\�RI�WKH�UDQJH�RI�IUHTXHQFLHV�DUH�UHIHUUHG�

WR�DV�³QHDU�ORVVOHVV�´�EXW�DUH�QRW�WKH�VDPH�DV�DQ�HQWLUHO\�³ORVVOHVV´�UHFRUGLQJ����

��
���� Second��DQDORJ�UHFRUGLQJV�DUH�PRUH�FROOHFWLEOH�EHFDXVH�RQO\�D�OLPLWHG�TXDQWLW\�FDQ�

EH�SURGXFHG���'LJLWDO�UHFRUGLQJV�DUH�H[DFW�FRSLHV�RI�RQH�DQRWKHU�WKDW�FDQ�GXSOLFDWHG�LQGHILQLWHO\��

WKHRUHWLFDOO\�ZLWKRXW�DQ\�ORVV�LQ�TXDOLW\�RU�GHJUDGDWLRQ���6R��RQFH�D�GLJLWDO�UHFRUGLQJ�LV�PDGH��LW�

FDQ�EH�FRSLHG� LQILQLWH� WLPHV�DQG�HDFK�FRS\�ZLOO� VRXQG� WKH� VDPH�� �+RZHYHU�� WKLV�PHDQV�GLJLWDO�

UHFRUGLQJV�DUH�QRW�DV�FROOHFWLEOH�EHFDXVH�WKHUH�DUH�DQ�LQILQLWH�QXPEHU��DQG�D�YLQ\O�UHFRUG�XVLQJ�

GLJLWDO�UHPDVWHULQJ�ZLOO�VRXQG�WKH�VDPH�DV�D�GLJLWDO�UHFRUG�VWUHDPHG�RQ�6SRWLI\�RU�$SSOH�0XVLF���

%\� FRQWUDVW�� WKH� RULJLQDO� WDSHV� GHJUDGH� RYHU� WLPH�� PHDQLQJ� RQO\� D� OLPLWHG� QXPEHU� RI� DQDORJ�

UHFRUGLQJV�FDQ�EH�PDGH�XVLQJ�WKH�RULJLQDO�PDVWHU�WDSHV�XQWLO�WKH�WDSHV�QR�ORQJHU�IXQFWLRQ���(DFK�

DQDORJ�UHFRUGLQJ�PD\�DOVR�VRXQG�GLIIHUHQW�WKH�IXUWKHU�LW�LV�IURP�WKH�RULJLQDO��i.e.��WKH�ILUVW�DQDORJ�

UHFRUGLQJ�PD\�VRXQG�GLIIHUHQW�IURP�WKH�RQH�KXQGUHGWK��� �+RZHYHU��WKDW�DOVR�PHDQV�WKDW�DQDORJ�

�������������������������������������������������
���'HYRQ�'HDQ��Analog vs Digital Media: Which Is Better?��7+(�./,36&+�-2,17��0D\�����������
KWWSV���ZZZ�NOLSVFK�FRP�EORJ�DQDORJ�YV�GLJLWDO�PHGLD�ZKLFK�LV�EHWWHU��
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UHFRUGLQJV�DUH�PRUH�FROOHFWLEOH�DQG�PRUH�YDOXDEOH�EHFDXVH�RQO\�D�OLPLWHG�QXPEHU�FDQ�EH�SURGXFHG�

EHIRUH�WKH�RULJLQDO�PDVWHU�WDSH�GHWHULRUDWHV��

���� 0R)L�UHFRJQL]HV�WKDW�DQDORJ�UHFRUGLQJV�DUH�PRUH�YDOXDEOH�WKDQ�GLJLWDO�UHFRUGLQJV��

ZKLFK�LV�ZK\�LW�FKDUJHV�D�SUHPLXP�IRU�WKH�VDPH���,QGHHG��WKH�5HFRUGV�DUH�WKH�PRVW�H[SHQVLYH�YLQ\O�

UHFRUGV�WKDW�0R)L�VHOOV��UDQJLQJ�IURP������IRU�WKH�5HFRUG�3ODLQWLII�SXUFKDVHG��DOO�WKH�ZD\�XS�WR�

����� IRU� VRPH� RI� WKH� ³8OWUDGLVF� 2QH�6WHS´� UHFRUGLQJV�� � %\� FRQWUDVW�� 0R)L� VHOOV� LWV� GLJLWDO�

UHFRUGLQJV�IRU�����RU�OHVV��

���� $FFRUGLQJO\��0R)L�FKDUJHG�3ODLQWLII�DQG�RWKHU�&ODVV�0HPEHUV�D�SUHPLXP�EDVHG�RQ�

0R)L¶V�UHSUHVHQWDWLRQV�WKDW�WKH�5HFRUGV�ZHUH�DOO�DQDORJ��DQG�0R)L¶V�IDLOXUH�WR�GLVFORVH�WKDW�WKH�

5HFRUGV�PDGH�XVH�RI�GLJLWDO�WHFKQRORJLHV�OLNH�'6'�LQ�WKH�SURGXFWLRQ�FKDLQ���+DG�0R)L�GLVFORVHG�

WKDW�LWV�5HFRUGV�XVHG�'6'��RU�RWKHUZLVH�QRW�PLVSUHVHQWHG�WKDW�LWV�5HFRUGV�ZHUH�DOO�DQDORJ��3ODLQWLII�

DQG�RWKHU�&ODVV�0HPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�5HFRUGV��RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP���

3ODLQWLII� DQG� &ODVV� 0HPEHUV� ZHUH� WKXV� LQMXUHG� E\� WKH� SULFH� SUHPLXP� DWWULEXWDEOH� WR� 0R)L¶V�

UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�DOO�DQDORJ�QDWXUH�RI�LWV�5HFRUGV��DQG�0R)L¶V�RPLVVLRQV�UHJDUGLQJ�WKH�

XVH�RI�'6'�RU�RWKHU�GLJLWDO�WHFKQRORJLHV�LQ�WKH�5HFRUG¶V�SURGXFWLRQ��

&/$66�$//(*$7,216�

���� &ODVV�'HILQLWLRQ��3XUVXDQW�WR�)HG��5��&LY��3�����D��DQG��E������3ODLQWLII�VHHNV�WR�

UHSUHVHQW�D�FODVV�GHILQHG�DV�DOO�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�D�5HFRUG�SULRU�WR�-XO\�

����������WKH�³&ODVV´����6SHFLILFDOO\�H[FOXGHG�IURP�WKH�&ODVV�DUH�'HIHQGDQW��'HIHQGDQW¶V�RIILFHUV��

GLUHFWRUV�� DJHQWV�� WUXVWHHV�� SDUHQWV�� FKLOGUHQ�� FRUSRUDWLRQV�� WUXVWV�� UHSUHVHQWDWLYHV�� HPSOR\HHV��

SULQFLSDOV�� VHUYDQWV�� SDUWQHUV�� MRLQW� YHQWXUHV�� RU� HQWLWLHV� FRQWUROOHG� E\�'HIHQGDQW�� DQG� LWV� KHLUV��

VXFFHVVRUV�� DVVLJQV�� RU� RWKHU� SHUVRQV� RU� HQWLWLHV� UHODWHG� WR� RU� DIILOLDWHG�ZLWK�'HIHQGDQW� DQG�RU�

'HIHQGDQW¶V�RIILFHUV�DQG�RU�GLUHFWRUV��WKH�MXGJH�DVVLJQHG�WR�WKLV�DFWLRQ��DQ\�PHPEHU�RI�WKH�MXGJH¶V�

LPPHGLDWH�IDPLO\��DQG�DQ\�SHUVRQ�ZKR�SXUFKDVHG�D�5HFRUG�XVHG��
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���� 3ODLQWLII�DOVR�VHHNV�WR�UHSUHVHQW�D�VXEFODVV�FRQVLVWLQJ�RI�&ODVV�0HPEHUV�ZKR�

SXUFKDVHG�WKH�5HFRUGV�LQ�1RUWK�&DUROLQD�SULRU�WR�-XO\�����������WKH�³6XEFODVV´����

���� &ROOHFWLYHO\��WKH�&ODVV�DQG�WKH�6XEFODVV�&ODVV�VKDOO�EH�NQRZQ�DV�WKH�³&ODVVHV�´�

���� 6XEMHFW� WR� DGGLWLRQDO� LQIRUPDWLRQ� REWDLQHG� WKURXJK� IXUWKHU� LQYHVWLJDWLRQ� DQG�

GLVFRYHU\�� WKH�DERYH�GHVFULEHG�&ODVVHV�PD\�EH�PRGLILHG�RU�QDUURZHG�DV�DSSURSULDWH�� LQFOXGLQJ�

WKURXJK�WKH�XVH�RI�PXOWL�VWDWH�VXEFODVVHV����

���� 1XPHURVLW\���7KH�QXPEHU�RI�SHUVRQV�ZLWKLQ�WKH�&ODVVHV�LV�VXEVWDQWLDO��EHOLHYHG�WR�

DPRXQW�WR�WKRXVDQGV�RI�SHUVRQV���,W�LV��WKHUHIRUH��LPSUDFWLFDO�WR�MRLQ�HDFK�PHPEHU�RI�WKH�&ODVVHV�

DV�D�QDPHG�SODLQWLII���)XUWKHU��WKH�VL]H�DQG�UHODWLYHO\�PRGHVW�YDOXH�RI�WKH�FODLPV�RI�WKH�LQGLYLGXDO�

PHPEHUV�RI�WKH�&ODVVHV�UHQGHUV�MRLQGHU�LPSUDFWLFDO��$FFRUGLQJO\��XWLOL]DWLRQ�RI�WKH�FODVV�DFWLRQ�

PHFKDQLVP�LV�WKH�PRVW�HFRQRPLFDOO\�IHDVLEOH�PHDQV�RI�GHWHUPLQLQJ�DQG�DGMXGLFDWLQJ�WKH�PHULWV�RI�

WKLV�OLWLJDWLRQ���0RUHRYHU��WKH�&ODVVHV�DUH�DVFHUWDLQDEOH�DQG�LGHQWLILDEOH�IURP�'HIHQGDQW¶V�UHFRUGV��

���� &RPPRQDOLW\�DQG�3UHGRPLQDQFH���7KHUH�DUH�ZHOO�GHILQHG�FRPPRQ�TXHVWLRQV�RI�

IDFW�DQG�ODZ�WKDW�H[LVW�DV�WR�DOO�PHPEHUV�RI�WKH�&ODVVHV�DQG�WKDW�SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�

DIIHFWLQJ� RQO\� LQGLYLGXDO�PHPEHUV� RI� WKH�&ODVVHV�� 7KHVH� FRPPRQ� OHJDO� DQG� IDFWXDO� TXHVWLRQV��

ZKLFK� GR� QRW� YDU\� EHWZHHQ� PHPEHUV� RI� WKH� &ODVVHV�� DQG� ZKLFK� PD\� EH� GHWHUPLQHG� ZLWKRXW�

UHIHUHQFH�WR�WKH�LQGLYLGXDO�FLUFXPVWDQFHV�RI�DQ\�FODVV�PHPEHU��LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�

IROORZLQJ��

�D�� ZKHWKHU�'HIHQGDQW¶V�ODEHOLQJ��PDUNHWLQJ��DQG�SURPRWLRQ�RI�WKH�
5HFRUGV�ZDV�IDOVH�DQG�PLVOHDGLQJ��
�

�E�� ZKHWKHU�'HIHQGDQW¶V�FRQGXFW�ZDV�XQIDLU�DQG�RU�GHFHSWLYH��DQG�
�

�F�� ZKHWKHU�3ODLQWLII�DQG�&ODVV�DQG�6XEFODVV�0HPEHUV�KDYH�VXVWDLQHG�
GDPDJHV�ZLWK�UHVSHFW�WR�WKH�FODLPV�DVVHUWHG��DQG�LI�VR��WKH�SURSHU�
PHDVXUH�RI�WKHLU�GDPDJHV���
�

���� 7\SLFDOLW\���7KH�FODLPV�RI�WKH�QDPHG�3ODLQWLII�DUH�W\SLFDO�RI�WKH�FODLPV�RI�RWKHU�

PHPEHUV�RI�WKH�&ODVVHV�LQ�WKDW�WKH�QDPHG�3ODLQWLII�ZDV�H[SRVHG�WR�'HIHQGDQW¶V�IDOVH�DQG�
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PLVOHDGLQJ�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��SXUFKDVHG�D�5HFRUG�LQ�UHOLDQFH�RQ�WKH�VDPH�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��DQG�VXIIHUHG�D�ORVV�DV�D�UHVXOW�RI�WKDW�SXUFKDVH���

���� $GHTXDF\�RI�5HSUHVHQWDWLRQ��3ODLQWLII�KDV�UHWDLQHG�DQG�LV�UHSUHVHQWHG�E\�TXDOLILHG�

DQG�FRPSHWHQW�FRXQVHO�ZKR�DUH�KLJKO\�H[SHULHQFHG�LQ�FRPSOH[�FRQVXPHU�FODVV�DFWLRQ�OLWLJDWLRQ��

3ODLQWLII�DQG�KLV�FRXQVHO�DUH�FRPPLWWHG� WR�YLJRURXVO\�SURVHFXWLQJ� WKLV�FODVV�DFWLRQ�� �0RUHRYHU��

3ODLQWLII�LV�DEOH�WR�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�DQG�SURWHFW�WKH�LQWHUHVWV�RI�WKH�&ODVVHV���1HLWKHU�

3ODLQWLII�QRU�KLV�FRXQVHO�KDYH�DQ\�LQWHUHVW�DGYHUVH�WR��RU�LQ�FRQIOLFW�ZLWK��WKH�LQWHUHVWV�RI�WKH�DEVHQW�

PHPEHUV�RI�WKH�&ODVVHV���3ODLQWLII�KDV�UDLVHG�YLDEOH�VWDWXWRU\�FODLPV�RI�WKH�W\SH�UHDVRQDEO\�H[SHFWHG�

WR�EH�UDLVHG�E\�PHPEHUV�RI�WKH�&ODVVHV��DQG�ZLOO�YLJRURXVO\�SXUVXH�WKRVH�FODLPV���,I�QHFHVVDU\��

3ODLQWLII�PD\�VHHN�OHDYH�RI�WKLV�&RXUW�WR�DPHQG�WKLV�&ODVV�$FWLRQ�&RPSODLQW�WR�LQFOXGH�DGGLWLRQDO�

UHSUHVHQWDWLYHV�WR�UHSUHVHQW�WKH�&ODVVHV��WR�LQFOXGH�DGGLWLRQDO�FODLPV�DV�PD\�EH�DSSURSULDWH��RU�WR�

DPHQG�WKH�GHILQLWLRQ�RI�WKH�&ODVVHV�WR�DGGUHVV�DQ\�VWHSV�WKDW�'HIHQGDQW�WRRN��

���� 6XSHULRULW\�� �$�FODVV� DFWLRQ� LV� DQ� DSSURSULDWH�PHWKRG� IRU� WKH� IDLU� DQG� HIILFLHQW�

DGMXGLFDWLRQ�RI�WKLV�FRQWURYHUV\�EHFDXVH�LQGLYLGXDO�OLWLJDWLRQ�RI�WKH�FODLPV�RI�DOO�PHPEHUV�RI�WKH�

&ODVVHV�LV�LPSUDFWLFDEOH���(YHQ�LI�HYHU\�PHPEHU�RI�WKH�&ODVVHV�FRXOG�DIIRUG�WR�SXUVXH�LQGLYLGXDO�

OLWLJDWLRQ�� WKH�&RXUW� V\VWHP�FRXOG�QRW�� � ,W�ZRXOG�EH�XQGXO\�EXUGHQVRPH� WR� WKH�FRXUWV� LQ�ZKLFK�

LQGLYLGXDO�OLWLJDWLRQ�RI�QXPHURXV�FDVHV�ZRXOG�SURFHHG��,QGLYLGXDOL]HG�OLWLJDWLRQ�ZRXOG�DOVR�SUHVHQW�

WKH�SRWHQWLDO�IRU�YDU\LQJ��LQFRQVLVWHQW��RU�FRQWUDGLFWRU\�MXGJPHQWV��DQG�ZRXOG�PDJQLI\�WKH�GHOD\�

DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WR�WKH�FRXUW�V\VWHP�UHVXOWLQJ�IURP�PXOWLSOH�WULDOV�RI�WKH�VDPH�IDFWXDO�

LVVXHV���%\�FRQWUDVW��WKH�PDLQWHQDQFH�RI�WKLV�DFWLRQ�DV�D�FODVV�DFWLRQ��ZLWK�UHVSHFW�WR�VRPH�RU�DOO�RI�

WKH�LVVXHV�SUHVHQWHG�KHUHLQ��SUHVHQWV�IHZ�PDQDJHPHQW�GLIILFXOWLHV��FRQVHUYHV�WKH�UHVRXUFHV�RI�WKH�

SDUWLHV�DQG�RI�WKH�FRXUW�V\VWHP�DQG�SURWHFWV�WKH�ULJKWV�RI�HDFK�PHPEHU�RI�WKH�&ODVVHV���3ODLQWLII�

DQWLFLSDWHV�QR�GLIILFXOW\�LQ�WKH�PDQDJHPHQW�RI�WKLV�DFWLRQ�DV�D�FODVV�DFWLRQ��
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&$86(6�2)�$&7,21�
�

&2817�,�
%UHDFK�RI�([SUHVV�:DUUDQW\�

�
���� 3ODLQWLII�LQFRUSRUDWHV�WKH�IRUHJRLQJ�DOOHJDWLRQV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLII� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH� PHPEHUV� RI� WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQW��

���� 'HIHQGDQW��DV� WKH�GHVLJQHU��PDQXIDFWXUHU��PDUNHWHU��GLVWULEXWRU��SURGXFHU��DQG�RU�

VHOOHU��H[SUHVVO\�ZDUUDQWHG�WKDW�WKH�5HFRUGV�ZHUH�³DOO�DQDORJ´�UHFRUGLQJV��DV�GHVFULEHG�WKURXJKRXW�

WKLV�&RPSODLQW��

���� ,Q�IDFW��WKHVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�IDOVH�EHFDXVH�WKH�5HFRUGV�XVHG�

GLJLWDO�WHFKQRORJ\�LQ�WKH�UHFRUGLQJ�FKDLQ�DQG�VR�ZHUH�QRW�³DOO�DQDORJ�´�

���� $V� D� GLUHFW� DQG� SUR[LPDWH� FDXVH� RI� 'HIHQGDQW¶V� EUHDFK� RI� H[SUHVV� ZDUUDQW\��

3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�KDYH�EHHQ�LQMXUHG�DQG�KDUPHG�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�5HFRUGV��RU�ZRXOG�KDYH�SDLG�VXEVWDQWLDOO\�OHVV�IRU�WKHP��LI�WKH\�KDG�NQRZQ�WKDW�WKH�

5HFRUGV�ZHUH�QRW�³DOO�DQDORJ´�UHFRUGLQJV��

���� 2Q�$XJXVW�����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��'HIHQGDQW�ZDV�VHUYHG�YLD�FHUWLILHG�

PDLO�ZLWK�D�SUH�VXLW�QRWLFH�OHWWHU�RQ�EHKDOI�RI�3ODLQWLII�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�8�&�&���

���������DQG���������3ODLQWLII¶V�FRXQVHO�VHQW�'HIHQGDQW�D�OHWWHU�DGYLVLQJ�WKDW�'HIHQGDQW�EUHDFKHG�

DQ�H[SUHVV�ZDUUDQW\�DQG�GHPDQGHG�WKDW�'HIHQGDQW�FHDVH�DQG�GHVLVW�IURP�VXFK�EUHDFKHV�DQG�PDNH�

IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���$�WUXH�DQG�FRUUHFW�FRS\�RI�3ODLQWLII¶V�

FRXQVHO¶V�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW����

&2817�,,�
%UHDFK�2I�,PSOLHG�:DUUDQW\�

�
���� 3ODLQWLII� LQFRUSRUDWHV� E\� UHIHUHQFH� WKH� DOOHJDWLRQV� FRQWDLQHG� LQ� DOO� SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��
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���� 3ODLQWLII� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH� PHPEHUV� RI� WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQW��

���� 'HIHQGDQW��DV�WKH�GHVLJQHU��PDQXIDFWXUHU��PDUNHWHU��GLVWULEXWRU��DQG�RU�VHOOHU�RI�WKH�

5HFRUGV��LPSOLHGO\�ZDUUDQWHG�WKDW�WKH�5HFRUGV�ZHUH�³DOO�DQDORJ´�UHFRUGLQJV�DQG�GLG�QRW�PDNH�XVH�

RI�GLJLWDO�PDVWHULQJ�WHFKQRORJLHV��

���� 'HIHQGDQW�EUHDFKHG�WKLV�ZDUUDQW\�LPSOLHG�LQ�WKH�FRQWUDFW�IRU�WKH�VDOH�RI�WKH�5HFRUGV�

EHFDXVH�WKH�5HFRUGV�FRXOG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�XQGHU�WKH�FRQWUDFW�GHVFULSWLRQ��

WKH�5HFRUGV�ZHUH�QRW�DGHTXDWHO\�FRQWDLQHG��SDFNDJHG��DQG� ODEHOHG�DV�SHU�'HIHQGDQW¶V�FRQWUDFW�

ZLWK�3ODLQWLII� DQG�PHPEHUV�RI� WKH�&ODVVHV�� DQG� WKH�5HFRUGV�GR�QRW� FRQIRUP� WR� WKH�SURPLVH�RU�

DIILUPDWLRQV�RI�IDFW�PDGH�RQ�ZHEVLWH�DQG�SDFNDJLQJ�RI�WKH�5HFRUGV�WKDW�WKH�5HFRUGV�ZHUH�³DOO�

DQDORJ´�DQG�GLG�QRW�PDNH�XVH�RI�GLJLWDO�PDVWHULQJ�WHFKQRORJLHV�LQ�WKH�SURGXFWLRQ�FKDLQ���8�&�&��

������������D����H����I����$V�D�UHVXOW��3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�GLG�QRW�UHFHLYH�WKH�JRRGV�

DV�LPSOLHGO\�ZDUUDQWHG�E\�'HIHQGDQW�WR�EH�PHUFKDQWDEOH��

���� 3ODLQWLII� DQG� PHPEHUV� RI� WKH� &ODVVHV� SXUFKDVHG� WKH� 5HFRUGV� LQ� UHOLDQFH� XSRQ�

'HIHQGDQW¶V�VNLOO�DQG�MXGJPHQW�DQG�WKH�LPSOLHG�ZDUUDQWLHV�RI�ILWQHVV�IRU�WKH�SXUSRVH��

���� 7KH�5HFRUGV�ZHUH�QRW�DOWHUHG�E\�3ODLQWLII�RU�PHPEHUV�RI�WKH�&ODVVHV��

���� 7KH�5HFRUGV�ZHUH�GHIHFWLYH�ZKHQ�WKH\�OHIW�WKH�H[FOXVLYH�FRQWURO�RI�'HIHQGDQW��

���� 'HIHQGDQW�NQHZ�WKDW�WKH�5HFRUGV�ZRXOG�EH�SXUFKDVHG�DQG�XVHG�ZLWKRXW�DGGLWLRQDO�

WHVWLQJ�E\�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV��

���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�GLG�QRW�UHFHLYH�WKH�JRRGV�DV�ZDUUDQWHG��

���� $V�D�GLUHFW�DQG�SUR[LPDWH�FDXVH�RI�'HIHQGDQW¶V�EUHDFK�RI� WKH� LPSOLHG�ZDUUDQW\��

3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�KDYH�EHHQ�LQMXUHG�DQG�KDUPHG�EHFDXVH���D��WKH\�ZRXOG�QRW�

KDYH�SXUFKDVHG�WKH�5HFRUGV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�5HFRUGV�ZHUH�QRW�³DOO�DQDORJ´�

DQG�PDGH�XVH�RI�GLJLWDO�WHFKQRORJLHV�LQ�WKH�SURGXFWLRQ�FKDLQ��DQG��E��WKH�5HFRUGV�GLG�QRW�KDYH�WKH�
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FKDUDFWHULVWLFV��XVHV��RU�EHQHILWV�DV�SURPLVHG�E\�'HIHQGDQW��

���� 2Q�$XJXVW�����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��'HIHQGDQW�ZDV�VHUYHG�YLD�FHUWLILHG�

PDLO�ZLWK�D�SUH�VXLW�QRWLFH�OHWWHU�RQ�EHKDOI�RI�3ODLQWLII�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�8�&�&���

���������DQG���������3ODLQWLII¶V�FRXQVHO�VHQW�'HIHQGDQW�D�OHWWHU�DGYLVLQJ�WKDW�'HIHQGDQW�EUHDFKHG�

DQ�LPSOLHG�ZDUUDQW\�DQG�GHPDQGHG�WKDW�'HIHQGDQW�FHDVH�DQG�GHVLVW�IURP�VXFK�EUHDFKHV�DQG�PDNH�

IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���$�WUXH�DQG�FRUUHFW�FRS\�RI�3ODLQWLII¶V�

FRXQVHO¶V�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW����

&2817�,,,�
9LRODWLRQ�2I�7KH�0DJQXVRQ�0RVV�:DUUDQW\�$FW��

���8�6�&�����������et seq. 
 

���� 3ODLQWLII� LQFRUSRUDWHV� E\� UHIHUHQFH� WKH� DOOHJDWLRQV� FRQWDLQHG� LQ� DOO� SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH� PHPEHUV� RI� WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQW��

���� 7KH�5HFRUGV�DUH�FRQVXPHU�SURGXFWV�DV�GHILQHG�LQ����8�6�&�������������

���� 3ODLQWLII� DQG� PHPEHUV� RI� WKH� &ODVVHV� DUH� FRQVXPHUV� DV� GHILQHG� LQ� ��� 8�6�&���

�����������

���� 'HIHQGDQW�LV�D�VXSSOLHU�DQG�ZDUUDQWRU�DV�GHILQHG�LQ����8�6�&�������������DQG������

���� ,Q�FRQQHFWLRQ�ZLWK�WKH�PDUNHWLQJ�DQG�VDOH�RI�WKH�5HFRUGV��'HIHQGDQW�H[SUHVVO\�DQG�

LPSOLHGO\�ZDUUDQWHG�WKDW�WKH�5HFRUGV�ZHUH�³DOO�DQDORJ´�UHFRUGLQJV�DQG�GLG�QRW�PDNH�XVH�RI�GLJLWDO�

WHFKQRORJLHV� LQ� WKH� PDVWHULQJ� FKDLQ�� � 7KHVH� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� ZHUH� IDOVH� DQG�

GHVFULEHG�DERYH��

���� %\�UHDVRQ�RI�'HIHQGDQW¶V�EUHDFK�RI�ZDUUDQWLHV��'HIHQGDQW�YLRODWHG� WKH�VWDWXWRU\�

ULJKWV�GXH�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�SXUVXDQW�WR�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�����

8�6�&�����������et seq.��WKHUHE\�GDPDJLQJ�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DQG�6XEFODVV��
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���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�ZHUH�LQMXUHG�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�

RI�'HIHQGDQW¶V�EUHDFKHV�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�5HFRUGV�RU�ZRXOG�KDYH�SDLG�

VLJQLILFDQWO\�OHVV�IRU�WKHP�LI�WKH\�NQHZ�WKH�5HFRUGV�ZHUH�QRW�³DOO�DQDORJ´�DQG�PDGH�XVH�RI�GLJLWDO�

WHFKQRORJLHV�LQ�WKH�SURGXFWLRQ�FKDLQ��DQG�VXFK�UHSUHVHQWDWLRQV�ZHUH�WKHUHIRUH�IDOVH�DQG�PLVOHDGLQJ��

&2817�,9�
)UDXG�

�
���� 3ODLQWLII� LQFRUSRUDWHV� E\� UHIHUHQFH� WKH� DOOHJDWLRQV� FRQWDLQHG� LQ� DOO� SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH� PHPEHUV� RI� WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQW��

���� $V�GLVFXVVHG�DERYH��'HIHQGDQW�SURYLGHG�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�ZLWK�

IDOVH�RU�PLVOHDGLQJ�PDWHULDO�LQIRUPDWLRQ�DERXW�WKH�5HFRUGV��QDPHO\�WKDW�WKH�5HFRUGV�ZHUH�³DOO�

DQDORJ´�DQG�GLG�QRW�PDNH�XVH�RI�GLJLWDO�WHFKQRORJLHV�LQ�WKH�SURGXFWLRQ�FKDLQ��

���� 6LPLODUO\��DV�GLVFXVVHG�DERYH��'HIHQGDQW�IDLOHG�WR�GLVFORVH�PDWHULDO�LQIRUPDWLRQ�WR�

3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV��QDPHO\�WKDW�WKH�5HFRUGV�HPSOR\HG�GLJLWDO�WHFKQRORJLHV�LQ�

WKH�SURGXFWLRQ�FKDLQ�DQG�ZHUH�WKXV�QRW�³DOO�DQDORJ�´�

���� 7KHVH� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� ZHUH� PDGH� ZLWK� NQRZOHGJH� RI� WKHLU�

IDOVHKRRG�� � 'HIHQGDQW� PDQXIDFWXUHUV�� SURGXFHV�� PDUNHWV�� DQG� VHOOV� WKH� 5HFRUGV�� � )XUWKHU��

'HIHQGDQW�KDV�DGPLWWHG�LQ�D�VWDWHPHQW�E\�LWV�SUHVLGHQW�LQ�$XJXVW������WKDW�LW�KDV�EHHQ�XVLQJ�GLJLWDO�

WHFKQRORJLHV� LQ� WKH�SURGXFWLRQ�FKDLQ�RI�5HFRUGV�VLQFH�DV�HDUO\�DV��������� �'HIHQGDQW� WKHUHIRUH�

NQHZ�WKDW�LW�HPSOR\HG�GLJLWDO�WHFKQRORJLHV�LQ�WKH�PDVWHULQJ�FKDLQ�RI�WKH�5HFRUGV��

���� 7KH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�PDGH�E\�'HIHQGDQW��XSRQ�ZKLFK�3ODLQWLII�

�������������������������������������������������
���KWWSV���PRIL�FRP�EORJV�QHZV�PRIL�SUHVLGHQW�MLP�GDYLV�DGGUHVVHV�WKH�GLJLWDO�OS�PDVWHULQJ�
FRQWURYHUV\��
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DQG�PHPEHUV�RI�WKH�&ODVVHV�UHDVRQDEO\�DQG�MXVWLILDEO\�UHOLHG��ZDV�LQWHQGHG�WR�LQGXFH��DQG�DFWXDOO\�

LQGXFHG�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�WR�SXUFKDVH�WKH�5HFRUGV��

���� 'HIHQGDQW�KDG�D�GXW\�WR�GLVFORVH�WKH�XVH�RI�GLJLWDO�UHFRUGLQJ�WHFKQRORJLHV�LQ�WKH�

SURGXFWLRQ�FKDLQ�WR�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�EHFDXVH��L��'HIHQGDQW�ZDV�LQ�D�ILGXFLDU\�

UHODWLRQVKLS�ZLWK�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV���LL��'HIHQGDQW�KDG�VXSHULRU�DQG�H[FOXVLYH�

NQRZOHGJH�RI� WKH�XVH�RI�GLJLWDO� WHFKQRORJLHV� LQ� LWV�SURGXFWLRQ�FKDLQ��DQG� �LLL��'HIHQGDQW�PDGH�

SDUWLDO� UHSUHVHQWDWLRQV� UHJDUGLQJ� WKH�5HFRUGV� DV�GHVFULEHG�DERYH��ZKLOH� IDLOLQJ� WR�GLVFORVH� WKDW�

'HIHQGDQW�HPSOR\HG�GLJLWDO�WHFKQRORJLHV�LQ�WKH�SURGXFWLRQ�FKDLQ��

���� 7KH�IUDXGXOHQW�DFWLRQV�RI�'HIHQGDQW�FDXVHG�GDPDJH�WR�3ODLQWLII�DQG�PHPEHUV�RI�

WKH�&ODVVHV��ZKR�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RWKHU�OHJDO�DQG�HTXLWDEOH�UHOLHI�DV�D�UHVXOW��

&2817�9�
8QMXVW�(QULFKPHQW�

�
���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SURFHHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�PHPEHUV�RI�WKH�&ODVVHV�

DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�FRQIHUUHG�EHQHILWV�RQ�'HIHQGDQW�E\�

SXUFKDVLQJ�WKH�5HFRUGV��

���� 'HIHQGDQW�KDV�NQRZOHGJH�RI�VXFK�EHQHILWV��

���� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�

3ODLQWLII¶V�DQG�PHPEHUV�RI�WKH�&ODVVHV¶�SXUFKDVHV�RI�WKH�5HFRUGV���5HWHQWLRQ�RI�PRQH\V�XQGHU�

WKHVH�FLUFXPVWDQFHV�LV�XQMXVW�DQG�LQHTXLWDEOH�EHFDXVH�'HIHQGDQW�PLVUHSUHVHQWHG�WKDW�WKH�5HFRUGV�

ZHUH�³DOO�DQDORJ´�ZKHQ�WKH\�ZHUH�QRW��DQG�IDLOHG�WR�GLVFORVH�WKDW�WKH�5HFRUGV�HPSOR\HG�GLJLWDO�

WHFKQRORJLHV�LQ�WKHLU�SURGXFWLRQ�FKDLQ��

���� %HFDXVH�'HIHQGDQW¶V� UHWHQWLRQ� RI� WKH� QRQ�JUDWXLWRXV� EHQHILWV� FRQIHUUHG� RQ� LW� E\�
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3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVVHV�LV�XQMXVW�DQG�LQHTXLWDEOH��'HIHQGDQW�PXVW�SD\�UHVWLWXWLRQ�WR�

3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV�IRU�WKHLU�XQMXVW�HQULFKPHQW��DV�RUGHUHG�E\�WKH�&RXUW��

&2817�9,�
9LRODWLRQ�2I�7KH�1RUWK�&DUROLQD�8QIDLU�DQG�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW���

1�&�*�6�������������et seq��
�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

6XEFODVV�DJDLQVW�'HIHQGDQW��

���� $W�DOO�WLPHV�PHQWLRQHG�KHUHLQ��'HIHQGDQW�HQJDJHG�LQ�DFWV�DQG�SUDFWLFHV�³DIIHFWLQJ�

FRPPHUFH´�LQ�1RUWK�&DUROLQD��DV�WKDW�WHUP�LV�GHILQHG�E\�1�&�*�6�����������E���EHFDXVH�

'HIHQGDQW¶V�VDOH�RI�WKH�5HFRUGV�ZHUH�EXVLQHVV�DFWLYLWLHV��

���� 'HIHQGDQW�KDV�FRPPLWWHG�XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�DIIHFWLQJ�

FRPPHUFH�LQ�YLRODWLRQ�RI�WKH�1&73$��QDPHO\�WKH�VDOH�RI�WKH�5HFRUGV�WR�FRQVXPHUV�LQ�1RUWK�

&DUROLQD�ZKLOH�IDOVHO\�UHSUHVHQWLQJ�WKDW�WKH�5HFRUGV�ZHUH�³DOO�DQDORJ�´�DQG�IDLOLQJ�WR�GLVFORVH�

WKDW�WKH�5HFRUGV�XVHG�GLJLWDO�WHFKQRORJLHV�LQ�WKHLU�SURGXFWLRQ�FKDLQ��

����� 'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��DV�GHVFULEHG�DERYH��KDG�WKH�

WHQGHQF\�WR�GHFHLYH�WKH�DYHUDJH�FRQVXPHU��LQFOXGLQJ�3ODLQWLII�DQG�6XEFODVV�0HPEHUV��

����� 'HIHQGDQW¶V�DFWLRQV�ZHUH�XQIDLU�EHFDXVH�WKH\�RIIHQGHG�HVWDEOLVKHG�SXEOLF�SROLF\�

DQG�ZHUH�XQVFUXSXORXV�DQG�VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��

����� 'HIHQGDQW¶V�XQIDLU�DQG�GHFHSWLYH�SUDFWLFHV�ZHUH�PDWHULDO�DV�WKH\�LQIOXHQFHG�

SXUFKDVLQJ�DQG�SD\PHQW�GHFLVLRQV�E\�3ODLQWLII�DQG�6XEFODVV�0HPEHUV��

����� 3ODLQWLII�DQG�WKH�6XEFODVV�KDYH�EHHQ�GDPDJHG�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�

'HIHQGDQW¶V�GHFHSWLYH�DQG�XQIDLU�SUDFWLFHV��

����� 3ODLQWLII�DQG�WKH�6XEFODVV�DUH�HQWLWOHG�WR�UHFRYHU�FRPSHQVDWRU\�GDPDJHV��WUHEOH�
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GDPDJHV��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV��

&2817�9,,�
9LRODWLRQ�2I�6WDWH�&RQVXPHU�)UDXG�$FWV�

�
����� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQWV��

����� 7KH�&RQVXPHU�)UDXG�$FWV�RI�WKH�ILIW\�VWDWHV�DQG�WKH�'LVWULFW�RI�&ROXPELD��OLVWHG�

EHORZ��SURKLELW�WKH�XVH�RI�XQIDLU�RU�GHFHSWLYH�EXVLQHVV�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

6WDWH� 6WDWXWH�
$UL]RQD� $UL]��5HY��6WDW��������������et seq��

$UNDQVDV� $UN��&RGH��������������et seq.�

&DOLIRUQLD�

&DO��%XV��	�3URI��&RGH����������et seq.��

&DO��%XV��	�3URI��&RGH�����������et seq.��

&DO��&LY��&RGH���������et seq��

&RORUDGR� &ROR��5HY��6WDW��������������et seq��

&RQQHFWLFXW� &RQQ��*HQ�6WDW��������������et seq��

'HODZDUH� ��'HO��&RGH����������et seq��

:DVKLQJWRQ��'�&�� '�&��&RGH�������������et seq��

*HRUJLD� *D��&RGH��������������et seq��

+DZDLL� +DZ��5HY��6WDW������������et seq��

,GDKR� ,GDKR�&RGH�������������et seq��

,OOLQRLV� ����,/&6��������et seq��
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6WDWH� 6WDWXWH�
.DQVDV� .DQ��6WDW��$QQ�������������et seq��

/RXLVLDQD� /6$�5�6��������������et seq��

0DLQH� 0H��5HY��6WDW��$QQ��7LW�������������et seq��

0DU\ODQG� 0G��&RGH�$QQ��&RP��/DZ�������������et seq��

0DVVDFKXVHWWV� 0DVV��*HQ�/DZV�$QQ��&K����$��������et seq��

0LFKLJDQ� 0LFK��&RPS��/DZV�$QQ��������������et seq��

0LQQHVRWD� 0LQQ��6WDW��������)��et seq��

0RQWDQD� 0RQW��&RGH���������������et seq��

0LVVRXUL� 0R��5HY��6WDW����������et seq��

1HEUDVND� 1HE��5HY��6W��������������et seq��

1HYDGD� 1HY��5HY��6WDW�������������et seq��

1HZ�+DPSVKLUH� 1�+��5HY��6WDW���������$����et seq��

1HZ�-HUVH\� 1�-��6WDW�����������et seq��

1HZ�0H[LFR� 1�0��6WDW��������������et seq��

1HZ�<RUN� 1�<��*HQ��%XV��/DZ��������DQG�����

1RUWK�&DUROLQD� 1�&��*HQ�6WDW�������������et seq��

1RUWK�'DNRWD� 1�'��&HQW��&RGH�����������et seq��

2KLR� 2KLR�5HY��&RGH�������������et seq��

2NODKRPD� 2NOD��6WDW��7LW�������������et seq��

2UHJRQ� 2U��5HY��6WDW��������������et seq��

3HQQV\OYDQLD� ���3�6������������et seq��

5KRGH�,VODQG� 5�,��*HQ��/DZV����������������%���et seq��

6RXWK�&DUROLQD� 6�&��&RGH�$QQ��������������et seq��
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6WDWH� 6WDWXWH�
6RXWK�'DNRWD� 6�'��&RGLILHG�/DZV�������������et seq��

7HQQHVVHH� 7HQQ��&RGH�$QQ����������������et seq��

7H[DV� 7H[��&RGH���%XV��	�&RQ������������et seq��

8WDK� 8WDK�&RGH����������������et seq��

9HUPRQW� ��9�6�$�����������et seq��

9LUJLQLD� 9D��&RGH�$QQ���������������et seq��

:DVKLQJWRQ� :DVK��5HY��&RGH���������������et seq��

:HVW�9LUJLQLD� :��9D��&RGH������$��et seq��

:LVFRQVLQ� :LV��6WDW�������������et seq��

:\RPLQJ� :\R��6WDW����������������et seq��

�
����� 'HIHQGDQW�LQWHQGHG�WKDW�3ODLQWLII�DQG�HDFK�RI�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVVHV�

ZRXOG�UHO\�XSRQ�LWV�GHFHSWLYH�FRQGXFW��DQG�D�UHDVRQDEOH�SHUVRQ�ZRXOG�LQ�IDFW�EH�PLVOHG�E\�WKLV�

GHFHSWLYH�FRQGXFW��

����� $V�D�UHVXOW�RI�WKH�'HIHQGDQW¶V�XVH�RU�HPSOR\PHQW�RI�XQIDLU�RU�GHFHSWLYH�DFWV�RU�

EXVLQHVV�SUDFWLFHV��3ODLQWLII�DQG�HDFK�RI�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVVHV�KDYH�VXVWDLQHG�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� ,Q�DGGLWLRQ��'HIHQGDQW¶V�FRQGXFW�VKRZHG�PDOLFH��PRWLYH��DQG�WKH�UHFNOHVV�

GLVUHJDUG�RI�WKH�WUXWK�VXFK�WKDW�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH��

35$<(5�)25�5(/,()�

:+(5()25(� 3ODLQWLII�� RQ� EHKDOI� RI� KLPVHOI� DQG� WKH� SURSRVHG� &ODVVHV�� UHVSHFWIXOO\�

UHTXHVWV�WKDW�WKLV�&RXUW�HQWHU�DQ�2UGHU��

�D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVVHV�XQGHU�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�
&LYLO� 3URFHGXUH�� QDPLQJ� 3ODLQWLII� DV� UHSUHVHQWDWLYH� RI� WKH� &ODVVHV�� DQG�
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QDPLQJ�3ODLQWLII¶V�DWWRUQH\V�DV�&ODVV�&RXQVHO�WR�UHSUHVHQW�WKH�PHPEHUV�RI�
WKH�&ODVVHV��

�
�E�� )RU� DQ� RUGHU� GHFODULQJ� WKH� 'HIHQGDQW¶V� FRQGXFW� YLRODWHV� WKH� VWDWXWHV�

UHIHUHQFHG�KHUHLQ��
�
�F�� )RU� DQ� RUGHU� ILQGLQJ� LQ� IDYRU� RI� 3ODLQWLII� DQG� WKH� &ODVVHV� RQ� DOO� FRXQWV�

DVVHUWHG�KHUHLQ��
�
�G�� )RU�FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV� WR�EH�GHWHUPLQHG�E\�

WKH�&RXUW�DQG�RU�MXU\��
�
�H�� $Q�DZDUG�RI�VWDWXWRU\�SHQDOWLHV�WR�WKH�H[WHQW�DYDLODEOH��
�
�I�� )RU�SUH�MXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��
�
�J�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�PRQHWDU\�UHOLHI��DQG�
�
�K�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG�WKH�&ODVVHV�WKHLU�UHDVRQDEOH�DWWRUQH\V¶�

IHHV�DQG�H[SHQVHV�DQG�FRVWV�RI�VXLW��
�

-85<�75,$/�'(0$1'('�

3XUVXDQW�WR�)HG��5��&LY��3�����E������3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RQ�DOO�FODLPV�VR�

WULDEOH��

'DWHG��$XJXVW���������� � � 5HVSHFWIXOO\�VXEPLWWHG�� �
�

:2/)�+$/'(167(,1�$'/(5��
)5((0$1�	�+(5=�//&�
�
%\��/s/ Carl V. Malmstrom    
 &DUO�9��0DOPVWURP�
&DUO�9��0DOPVWURP��
����:��-DFNVRQ�%OYG���6XLWH�������
&KLFDJR��,/��������
7HOHSKRQH������������������
)DFVLPLOH�������������������
(�PDLO��PDOPVWURP#ZKDIK�FRP�
�
%85625�	�),6+(5��3�$���
3KLOLS�/��)UDLHWWD�
0D[�6��5REHUWV�
����6HYHQWK�$YHQXH�
1HZ�<RUN��1<��������
7HOHSKRQH������������������
)DFVLPLOH�������������������
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(�PDLO��SIUDLHWWD#EXUVRU�FRP�
�PUREHUWV#EXUVRU�FRP��

�
Attorneys for Plaintiff�
�
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