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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

REGIONALD NOBLE, on behalf of 
himself and all others similarly situated, 

Plaintiff, 

vs. 

CHAMPLAIN NATIONAL BANK, 

Defendant. 

Civil Action No. _________________ 

JURY TRIAL DEMAND 

CLASS ACTION COMPLAINT 

Plaintiff Reginald Noble, on behalf of himself and all others similarly situated, brings this 

Class Action Complaint against Defendant Champlain National Bank (³DefendanW´), and alleges 

as follows: 

INTRODUCTION 

1. PlainWiff bringV WhiV acWion on behalf of himVelf and WZo claVVeV of Vimilarl\ ViWXaWed

indiYidXalV (³ClaVVeV´) againVW DefendanW Champlain NaWional Bank (³DefendanW´) oYer Whe 

improper aVVeVVmenW and collecWion of oYerdrafW feeV (³OD FeeV´) on debiW card WranVacWionV 

aXWhori]ed on VXfficienW fXndV and YiolaWion of RegXlaWion E of Whe ElecWronic FXnd TranVfer AcW, 

12 C.F.R. � 1005.17. 

2. BeVideV being decepWiYe, WhiV pracWice breacheV DefendanW¶V VWandardi]ed adheVion

ConWracW. E[. A aWWached hereWo (Whe ³ConWracW´). 

3. The pracWice alVo breacheV DefendanW¶V dXW\ of good faiWh and fair dealing and

XnjXVWl\ enricheV DefendanW Wo Whe deWrimenW of iWV cXVWomerV. 
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4. PlainWiff alVo allegeV WhaW becaXVe DefendanW proYided inaccXraWe and XnWrXWhfXl 

oYerdrafW informaWion Wo PlainWiff and Whe ClaVVeV regarding Whe oYerdrafW pracWice, Xnder 

RegXlaWion E of Whe ElecWronic FXndV TranVfer AcW, 12 C.F.R. � 1005, DefendanW ZaV noW aXWhori]ed 

Wo aVVeVV OD FeeV Wo conVXmerV for debiW card and non-recXrring debiW card chargeV. HoZeYer, 

DefendanW did charge iWV cXVWomerV oYerdrafW feeV for ATM and debiW card chargeV.  

5. ThroXgh Whe impoViWion of WheVe feeV, DefendanW haV made VXbVWanWial reYenXe Wo 

Whe WXne of millionV of dollarV, Veeking Wo WXrn iWV cXVWomerV¶ financial VWrXggleV inWo reYenXe. 

UnforWXnaWel\, PlainWiff, like WhoXVandV of oWherV, haV fallen YicWim Wo DefendanW¶V fee reYenXe 

ma[imi]aWion VchemeV. 

PARTIES 

6. PlainWiff iV a MorriVonYille, NeZ York ciWi]en and haV mainWained a checking 

accoXnW ZiWh DefendanW aW all WimeV releYanW hereWo. 

7. DefendanW iV a bank ZiWh more Whan $450 million in aVVeWV, and iWV principal place 

of bXVineVV iV in Eli]abeWhWoZn, NeZ York.   

JURISDICTION AND VENUE 

8. ThiV CoXrW haV original VXbjecW maWWer jXriVdicWion oYer WhiV acWion pXrVXanW Wo 28 

U.S.C. � 1331.  

9. JXriVdicWion iV alVo proper pXrVXanW Wo Whe ClaVV AcWion FairneVV AcW 28 U.S.C. � 

1332(d) becaXVe: 1) Whe claimV of Whe propoVed ClaVVeV, Zhen aggregaWed WogeWher, e[ceed 

$5,000,000, and 2) Vome pXWaWiYe memberV of Whe ClaVVeV are reVidenWV of differenW VWaWeV Whan 

DefendanW.  
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10. VenXe iV proper in WhiV diVWricW pXrVXanW Wo 28 U.S.C. � 139(b)(1) becaXVe DefendanW 

iV a reVidenW and doeV bXVineVV in WhiV DiVWricW, and a VXbVWanWial parW of Whe eYenWV and/or omiVVionV 

giYing riVe Wo Whe claimV aVVerWed herein occXrred in WhiV DiVWricW.  

BACKGROUND FACTS 

11. OYerdrafW feeV and inVXfficienW fXndV feeV (³NSF feeV´) are among Whe primar\ fee 

generaWorV for bankV. According Wo a banking indXVWr\ markeW reVearch compan\, MoebV SerYiceV, 

in 2018 alone, bankV generaWed an eVWimaWed $34.5 billion from oYerdrafW feeV. OYHUdUaIW RHYHQXH 

IQcKHV US LQ 2018, hWWpV://biW.l\/3cbHNKV.  

12. UnforWXnaWel\, Whe cXVWomerV Zho are aVVeVVed WheVe feeV are Whe moVW YXlnerable 

cXVWomerV. YoXnger, loZer-income, and non-ZhiWe accoXnW holderV are among WhoVe Zho Zere 

more likel\ Wo be aVVeVVed OD FeeV. OYHUdUaZQ: CRQVXPHU E[SHULHQcHV ZLWK OYHUdUaIW, PHZ 

CKaULWabOH TUXVWV 8 (JXne 2014), hWWpV://biW.l\/3kVKD0I.  

13. BecaXVe of WhiV, indXVWr\ leaderV like Bank of America, CapiWal One, WellV Fargo, 

AllianW, and All\ haYe made planV Wo end Whe aVVeVVmenW of OD or NSF feeV enWirel\. SHH HXgh 

Son, CaSLWaO OQH WR DURS OYHUdUaIW FHHV IRU AOO RHWaLO BaQNLQJ CXVWRPHUV, NBC NeZV (Dec. 1, 

2021), hWWpV://nbcneZV.Wo/3DKSX2R; PaXl R. La Monica, WHOOV FaUJR EQdV BRXQcHd CKHcN FHHV, 

CNN (Jan. 12, 2022), hWWpV://biW.l\/3iTAN9k. 

14. In line ZiWh WhiV indXVWr\ Wrend, Whe NeZ York AWWorne\ General recenWl\ aVked oWher 

indXVWr\-leading bankV Wo end Whe aVVeVVmenW of all OD FeeV b\ Whe VXmmer of 2022. NY AWWRUQH\ 

GHQHUaO aVNV baQNV WR HQd RYHUdUaIW IHHV, Eli]abeWh DilWV MarVhall, ReXWerV (April 6, 2022).  
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15. ThroXgh Whe impoViWion of WheVe feeV, DefendanW haV made VXbVWanWial reYenXe Wo 

Whe WXne of WenV of millionV of dollarV, Veeking Wo WXrn iWV cXVWomerV¶ financial VWrXggleV inWo 

reYenXe. 

I. DEFENDANT ASSESSES OVERDRAFT FEES ON DEBIT CARD 
TRANSACTIONS THAT WERE AUTHORIZED ON SUFFICIENT FUNDS 

 

A. The ConWUacW 

16. AW all WimeV maWerial hereWo, PlainWiff had a checking accoXnW goYerned b\ Whe 

ConWracW. 

17. The ConWracW iV a VWandardi]ed form of conWracWV for depoViW accoXnWV, Whe maWerial 

WermV of Zhich are drafWed b\ DefendanW, amended b\ DefendanW from Wime Wo Wime aW iWV 

conYenience and compleWe diVcreWion, and impoVed b\ DefendanW on all depoViW accoXnW cXVWomerV.  

B. OYeUYieZ of Whe Claim 
 
18. PlainWiff bringV WhiV acWion challenging DefendanW¶V pracWice of charging OD FeeV 

on ZhaW iV referred Wo in WhiV ComplainW aV ³AXWhori]e PoViWiYe, SeWWle NegaWiYe TranVacWionV,´ or 

³APSN TranVacWionV.´ 

19.  Here iV hoZ Whe pracWice ZorkV. AW Whe momenW debiW card WranVacWionV are 

aXWhori]ed on an accoXnW ZiWh poViWiYe fXndV Wo coYer Whe WranVacWion, DefendanW immediaWel\ 

redXceV conVXmerV¶ checking accoXnWV for Whe amoXnW of Whe pXrchaVe, VeWV aVide fXndV in Whe 

checking accoXnW Wo coYer WhaW WranVacWion, and adjXVWV Whe conVXmer¶V diVpla\ed ³aYailable 

balance´ Wo reflecW WhaW VXbWracWed amoXnW. AV a reVXlW, cXVWomerV¶ accoXnWV Zill alZa\V haYe 

VXfficienW fXndV aYailable Wo coYer WheVe WranVacWionV becaXVe DefendanW haV alread\ held Whe fXndV 

for pa\menW.  
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20. HoZeYer, DefendanW VWill aVVeVVeV crippling $35 OD FeeV on man\ of WheVe 

WranVacWionV and miVrepreVenWV iWV pracWiceV in Whe ConWracW.  

21. DeVpiWe pXWWing aVide VXfficienW aYailable fXndV for debiW card WranVacWionV aW Whe 

Wime WhoVe WranVacWionV are aXWhori]ed, DefendanW laWer aVVeVVeV OD FeeV on WhoVe Vame 

WranVacWionV Zhen Whe\ VeWWle da\V laWer inWo a negaWiYe balance. TheVe W\peV of WranVacWionV are 

APSN TranVacWionV. 

22. DefendanW mainWainV a rXnning accoXnW balance, Wracking fXndV conVXmerV haYe for 

immediaWe XVe. ThiV rXnning accoXnW balance iV adjXVWed, in real-Wime, Wo accoXnW for debiW card 

WranVacWionV aW Whe preciVe inVWance Whe\ are made. When a cXVWomer makeV a pXrchaVe ZiWh a debiW 

card, DefendanW holdV Whe fXndV needed Wo pa\ Whe WranVacWion, VXbWracWing Whe dollar amoXnW of Whe 

WranVacWion from Whe cXVWomer¶V aYailable balance. SXch fXndV are noW aYailable for an\ oWher XVe 

b\ Whe accoXnW holder and are Vpecificall\ reVerYed for a giYen debiW card WranVacWion. 

23. Indeed, Whe enWire pXrpoVe of Whe immediaWe debiW and hold of poViWiYe fXndV iV Wo 

enVXre WhaW Where are enoXgh fXndV in Whe accoXnW Wo pa\ Whe WranVacWion Zhen iW VeWWleV:  

When a consumer uses a debit card to make a purchase, a hold may be placed on 
funds in the conVXmer¶V accoXnW Wo enVXre WhaW Whe conVXmer haV VXfficienW fXndV in 
the account when the transaction is presented for settlement. This is commonly 
referred Wo aV a ³debiW hold.´ DXring Whe Wime Whe debiW hold remainV in place, Zhich 
may be up to three days after authorization, those funds may be unavailable for the 
conVXmer¶V XVe for oWher WranVacWionV.  

Federal Reserve Board, Office of Thrift Supervision, and National Credit Union Administration, 

Unfair or Deceptive Acts or Practices, 74 FR 5498 (Jan. 29, 2009). 

24. ThaW meanV Zhen an\ VXbVeqXenW, inWerYening WranVacWionV are iniWiaWed on a 

checking accoXnW, Whe\ are compared againVW an accoXnW balance WhaW haV alread\ been redXced Wo 
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accoXnW for pending debiW card WranVacWionV. Therefore, man\ VXbVeqXenW WranVacWionV incXr OD 

FeeV dXe Wo Whe XnaYailabiliW\ of Whe fXndV held for earlier debiW card WranVacWionV. 

25. SWill, deVpiWe alZa\V reVerYing VXfficienW aYailable fXndV Wo coYer Whe WranVacWionV 

and keeping Whe held fXndV off-limiWV for oWher WranVacWionV, DefendanW improperl\ chargeV OD 

FeeV on APSN TranVacWionV. 

26. The ConVXmer Financial ProWecWion BXreaX (³CFPB´) haV e[preVVed concern ZiWh 

WhiV Yer\ iVVXe, flaWl\ calling Whe pracWice ³Xnfair´ and/or ³decepWiYe´ Zhen:  

[A] financial institution authorized an electronic transaction, which reduced a 
cXVWomer¶V aYailable balance bXW did noW reVXlW in an oYerdrafW aW Whe Wime of 
authorization; settlement of a subsequent unrelated transaction that further lowered 
the customer¶V aYailable balance and pXVhed Whe accoXnW inWo oYerdrafW VWaWXV; and 
when the original electronic transaction was later presented for settlement, because 
of the intervening transaction and overdraft fee, the electronic transaction also 
posted as an overdraft and an additional overdraft fee was charged. Because such 
fees caused harm to consumers, one or more supervised entities were found to have 
acted unfairly when they charged fees in the manner described above. Consumers 
likely had no reason to anticipate this practice, which was not appropriately 
disclosed. They, therefore, could not reasonably avoid incurring the overdraft fees 
charged. Consistent with the deception findings summarized above, examiners 
found that the failure to properly disclose the practice of charging overdraft fees in 
these circumstances was deceptive.  
 
At one or more institutions, examiners found deceptive practices relating to 
disclosing overdraft processing logic for electronic transactions. Examiners noted 
that these disclosures created a misimpression that the institutions would not charge 
an overdraft fee with respect to an electronic transaction if the authorization of the 
WranVacWion did noW pXVh Whe cXVWomer¶V aYailable balance inWo oYerdrafW VWaWXV. BXW 
the institutions assessed overdraft fees for electronic transactions in a manner 
inconsistent with the overall net impression created by the disclosures. Examiners 
therefore concluded that the disclosures were misleading or likely to mislead, and 
because such misimpressions coXld be maWerial Wo a reaVonable conVXmer¶V 
decision-making and actions, examiners found the practice to be deceptive. 
Furthermore, because consumers were substantially injured or likely to be so 
injured by overdraft fees assessed contrary to the overall net impression created by 
the disclosures (in a manner not outweighed by countervailing benefits to 
consumers or competition), and because consumers could not reasonably avoid the 
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fees (given the misimpressions created by the disclosures), the practice of assessing 
the fees under these circumstances was found to be unfair. 
 

ConVXmer Financial ProWecWion BXreaX, ³SXperYiVor\ HighlighWV´ (WinWer 2015). 

27. There iV no jXVWificaWion for WheVe pracWiceV, oWher Whan Wo ma[imi]e DefendanW¶V OD 

Fee reYenXe. APSN TranVacWionV onl\ e[iVW becaXVe inWerYening WranVacWionV VXppoVedl\ redXce 

an accoXnW balance. HoZeYer, DefendanW iV free Wo proWecW iWV inWereVWV and eiWher rejecW WhoVe 

inWerYening WranVacWionV or charge OD FeeV on WhoVe inWerYening WranVacWionV²and iW doeV Whe 

laWWer Wo Whe WXne of millionV of dollarV each \ear.  

28. NeYerWheleVV, DefendanW ZaV noW conWenW ZiWh WheVe millionV in OD FeeV. InVWead, 

iW VoXghW millionV more in OD FeeV on APSN TranVacWionV.  

29. BeVideV being decepWiYe, WheVe pracWiceV breach conWracW promiVeV made in 

DefendanW¶V adheVion conWracWV, Zhich fXndamenWall\ miVconVWrXe and miVlead conVXmerV aboXW 

Whe WrXe naWXre of DefendanW¶V proceVVeV and pracWiceV. DefendanW alVo e[ploiWV iWV conWracWXal 

diVcreWion b\ implemenWing WheVe practices to gouge iWV cXVWomerV.  

C. Mechanics of a Debit Card Transaction 

30. A debiW card WranVacWion occXrV in WZo parWV. FirVW, Whe merchanW inVWanWaneoXVl\ 

obWainV aXWhori]aWion for Whe pXrchaVe amoXnW from DefendanW. When a cXVWomer ph\Vicall\ or 

YirWXall\ ³VZipeV´ Wheir debiW card, Whe crediW card Werminal connecWV, Yia an inWermediar\, Wo 

DefendanW, Zhich YerifieV WhaW Whe cXVWomer¶V accoXnW iV Yalid and WhaW VXfficienW aYailable fXndV 

e[iVW Wo coYer Whe WranVacWion amoXnW.  

31. AW WhiV VWep, if Whe WranVacWion iV approYed, DefendanW immediaWel\ decremenWV Whe 

fXndV in a conVXmer¶V accoXnW and holdV fXndV in Whe WranVacWion amoXnW bXW doeV noW \eW WranVfer 

Whe fXndV Wo Whe merchanW. 
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32. SomeWime WhereafWer, Whe fXndV are acWXall\ WranVferred from Whe cXVWomer¶V accoXnW 

Wo Whe merchanW¶V accoXnW.  

33. DefendanW (like all bankV and crediW XnionV) decideV ZheWher Wo ³pa\´ debiW card 

WranVacWionV aW aXWhori]aWion. For debiW card WranVacWionV, WhaW momenW of deciVion can onl\ occXr 

aW Whe poinW of Vale, Zhen Whe WranVacWion iV aXWhori]ed or declined. IW iV aW WhaW poinW²and onl\ WhaW 

poinW²WhaW DefendanW ma\ chooVe Wo eiWher pa\ Whe WranVacWion or decline iW. When Whe Wime comeV 

Wo acWXall\ WranVfer fXndV for Whe WranVacWion Wo Whe merchanW, iW iV Woo laWe for Whe bank Wo den\ 

pa\menW²Whe bank haV no diVcreWion and mXVW pa\ Whe charge. ThiV ³mXVW pa\´ rXle applieV 

indXVWr\-Zide and reqXireV WhaW, once a financial inVWiWXWion aXWhori]eV a debiW card WranVacWion, iW 

³mXVW pa\´ iW Zhen Whe merchanW laWer makeV a demand, regardleVV of oWher accoXnW acWiYiW\. See 

ElecWronic FXnd TranVferV, 74 Fed. Reg. 59033-01, 59046 (NoY. 17, 2009). 

34. There iV no change²no impacW ZhaWVoeYer²Wo Whe aYailable fXndV in an accoXnW 

Zhen Whe WranVfer VWep occXrV.  

D. DefendanW¶V Contract 

35. PlainWiff had a DefendanW checking accoXnW aW all WimeV maWerial hereWo goYerned b\ 

Whe ConWracW. E[. A.   

36. DefendanW promiVeV in Whe ConWracW WhaW ³[A]n oYerdrafW occXrV Zhen \oX do noW 

haYe enoXgh mone\ in \oXr accoXnW Wo coYer a WranVacWion, bXW Ze pa\ iW an\Za\. E[. A.   

37. In breach of WhiV promiVe, DefendanW aVVeVVeV OD FeeV on debiW card WranVacWionV 

Zhen Where iV ³enoXgh mone\´ in Whe ³accoXnW´ ³Wo coYer a WranVacWion.´    
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38. For APSN TranVacWionV, Zhich are immediaWel\ dedXcWed from a poViWiYe accoXnW 

balance and held aVide for pa\menW of WhaW Vame WranVacWion, Where iV alZa\V enoXgh mone\ Wo 

coYer Whe WranVacWion²\eW DefendanW aVVeVVeV OD FeeV on Whem an\Za\. 

39. DefendanW fXrWher promiVeV WhaW aXWhori]aWion and pa\menW occXr VimXlWaneoXVl\ 

and WhaW oYerdrafWV Zill be deWermined aW Whe Wime DefendanW ³aXWhori]e[V] and pa\[V]´ Whe debiW 

card WranVacWion: 

We do authorize and pay overdrafts for the following types of transactions: 
x Checks and other transactions made using your checking account number 
x Automatic bill payments 

 
We do not authorize and pay overdrafts for the following types of transactions 
unless you ask us to (see below): 

x ATM Transactions 
x Everyday debit card transactions  

 
We pay overdrafts at our discretion, which means we do not guarantee that we will 
always authorize and pay any type of transaction. If we do not authorize and pay 
an overdraft, your transaction will be declined.  
 
. . . 
 
What if I want Champlain National Bank to authorize and pay overdrafts on my 
ATM and everyday debit card transactions? 
 
If you also want us to authorize and pay overdrafts on ATM and everyday debit 
card transactions. . . .  
 
I want Champlain National Bank to authorize and pay overdrafts on my everyday 
debit and ATM transactions.  
 
I do not want Champlaint National Bank to authorize and pay overdrafts on my 
everyday debit card and ATM transactions.  
 
« 
 
Should you change your mind and decide you no longer want us to authorize and 
pay overdrafts on your ATM and everyday debit card transactions . . . .  
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Ex. A (emphasis added and removed from original). 

40. In WoWal, DefendanW linkV pa\menW Wo aXWhori]aWion 9 WiPeV, meaning WhaW 

WranVacWionV are paid, and Wherefore oYerdrafWV are deWermined, aW aXWhori]aWion.  

41. The aboYe promiVeV indicaWe WhaW WranVacWionV are onl\ oYerdrafW WranVacWionV Zhen 

Where iV noW enoXgh mone\ Wo coYer Whe WranVacWion aW Whe Wime Whe cXVWomer VZipeV hiV or her debiW 

card Wo pa\ for an iWem. BXW, of coXrVe, WhaW iV noW WrXe for APSN TranVacWionV.  

42. In facW, DefendanW acWXall\ aXWhori]eV WranVacWionV on poViWiYe fXndV, VeWV WhoVe 

fXndV aVide on hold, When failV Wo XVe WhoVe Vame fXndV Wo poVW WhoVe Vame WranVacWionV. InVWead, iW 

XVeV a VecreW poVWing proceVV deVcribed beloZ. 

43. The aboYe repreVenWaWionV and conWracWXal promiVeV are XnWrXe. DefendanW chargeV 

feeV eYen Zhen VXfficienW fXndV e[iVW Wo coYer WranVacWionV WhaW are aXWhori]ed inWo a poViWiYe 

balance. No e[preVV langXage in an\ docXmenW VWaWeV WhaW DefendanW ma\ impoVe feeV on an\ 

APSN TranVacWionV.  

44. FirVW and moVW fXndamenWall\, DefendanW chargeV OD FeeV on debiW card 

WranVacWionV for Zhich VXfficienW fXndV are aYailable Wo coYer WhroXghoXW Wheir lifec\cle. 

45. DefendanW¶V pracWice of charging OD FeeV eYen Zhen VXfficienW aYailable fXndV 

e[iVW Wo coYer a WranVacWion YiolaWeV iWV conWracWXal promiVe noW Wo do Vo. ThiV diVcrepanc\ beWZeen 

DefendanW¶V acWXal pracWice and Whe ConWracW caXVeV conVXmerV like PlainWiff Wo incXr more OD 

FeeV Whan Whe\ VhoXld. 

46. Ne[W, VXfficienW fXndV for APSN TranVacWionV are immediaWel\ debiWed from Whe 

accoXnW, conViVWenW ZiWh VWandard indXVWr\ pracWice. 
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47. BecaXVe WheVe ZiWhdraZalV Wake place Xpon iniWiaWion, Whe fXndV cannoW be re-

debiWed laWer. HoZeYer, WhaW iV ZhaW DefendanW doeV Zhen iW re-debiWV Whe accoXnW dXring a VecreW 

baWch poVWing proceVV.  

48. DefendanW¶V acWXal pracWice iV Wo aVVa\ Whe Vame debiW card WranVacWion WZice Wo 

deWermine if iW oYerdraZV an accoXnW²boWh aW Whe Wime of a WranVacWion of aXWhori]aWion and laWer 

aW Whe Wime of VeWWlemenW.  

49. AW Whe Wime of VeWWlemenW, hoZeYer, an aYailable balance doeV noW change aW all for 

WheVe WranVacWionV preYioXVl\ aXWhori]ed inWo poViWiYe fXndV. AV VXch, DefendanW cannoW When 

charge an OD Fee on WhaW WranVacWion becaXVe Whe aYailable balance haV noW been rendered 

inVXfficienW dXe Wo Whe pVeXdo-eYenW of VeWWlemenW.  

50. Upon informaWion and belief, VomeWhing more iV going on: aW Whe momenW a debiW 

card WranVacWion iV geWWing read\ Wo VeWWle, DefendanW releaVeV Whe hold placed on fXndV for Whe 

WranVacWion for a VpliW Vecond, pXWWing mone\ back inWo Whe accoXnW, When re-debiWV Whe Vame 

WranVacWion a Vecond Wime.  

51. ThiV VecreW VWep alloZV DefendanW Wo charge OD FeeV on WranVacWionV WhaW neYer 

VhoXld haYe goWWen Whem²WranVacWionV WhaW Zere aXWhori]ed inWo VXfficienW fXndV, and for Zhich 

DefendanW Vpecificall\ VeW aVide mone\ Wo pa\.  

52. In VXm, Where iV a hXge gap beWZeen DefendanW¶V pracWiceV aV deVcribed in Whe 

ConWracW and DefendanW¶V acWXal pracWiceV.  

53. BankV and crediW XnionV like DefendanW WhaW emplo\ WhiV abXViYe pracWice reqXire 

Wheir accoXnWholderV Wo e[preVVl\ agree Wo iW²VomeWhing DefendanW here neYer did. 
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54. Indeed, recogni]ing Whe comple[iW\ of Whe VeWWlemenW proceVV for APSN 

TranVacWionV and Whe facW WhaW a fee in VXch circXmVWanceV iV coXnWerinWXiWiYe Wo accoXnWholderV, 

oWher bankV and crediW XnionV reqXire Wheir accoXnWholderV Wo agree Wo be aVVeVVed OD FeeV on 

APSN TranVacWionV. 

55. For e[ample, CanYaV CrediW Union VWaWeV: 

Available balance at the time transactions are posted (not when they are 
authorized) may be used to determine when your account is overdrawn. The 
following example illustrates how this works: 
 
Assume your actual and available balance are both $100, and you swipe your debit 
card at a restaurant for $60. As a result, your available balance will be reduced by 
$60 so your available balance is only $40. Your actual balance is still $100. Before 
the restaurants charge is sent to us for posting, a check that you wrote for $50 clears. 
Because you have only $40 available. . . . your account will be overdrawn by $10, 
even though your actual balance was $100 before the check posted. . . Also, when 
the $60 restaurant charge is presented to the Canvas and posted to your account, 
you will not have enough money in your available balance because of the 
intervening check, and you will be charged a fee for that transaction as well, even 
though your available balance was positive when it was authorized. 
 

Member Service Agreement, Part 2, Canvas Credit Union 30 (Nov. 5, 2019), 

https://bit.ly/3kX0iXo (emphasis in original). 

56. Defendant and iWV accoXnWholderV make no VXch agreemenW.  

E. Reasonable Consumers Understand Debit Card Transactions Are Debited 
Immediately 

 
57. DefendanW¶V aVVeVVmenW of OD FeeV on WranVacWionV WhaW haYe noW oYerdraZn an 

accoXnW iV inconViVWenW ZiWh immediaWe ZiWhdraZal of fXndV for debiW card WranVacWionV. ThiV iV 

becaXVe if fXndV are immediaWel\ debiWed, Whe\ cannoW be depleWed b\ inWerYening, VXbVeqXenW 

WranVacWionV. If fXndV are immediaWel\ debiWed, Whe\ are neceVVaril\ applied Wo Whe debiW card 

WranVacWionV for Zhich Whe\ are debiWed. 
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58. DefendanW ZaV and iV aZare WhaW WhiV iV preciVel\ hoZ iWV accoXnWholderV reaVonabl\ 

XnderVWand debiW card WranVacWionV Zork. 

59. DefendanW knoZV WhaW conVXmerV prefer debiW cardV for WheVe Yer\ reaVonV. 

ConVXmer reVearch VhoZV WhaW conVXmerV prefer debiW cardV aV bXdgeWing deYiceV becaXVe Whe\ do 

noW alloZ debW like crediW cardV aV Whe mone\ comeV direcWl\ oXW of Whe checking accoXnW. 

60. ConVXmer AcWion, a naWional nonprofiW conVXmer edXcaWion, and adYocac\ 

organi]aWion, adYiVeV conVXmerV in deWermining ZheWher Whe\ VhoXld XVe a debiW card WhaW ³[W]here 

iV no grace period on debiW card pXrchaVeV Whe Za\ Where iV on crediW card pXrchaVeV; Whe mone\ iV 

immediaWel\ dedXcWed from \oXr checking accoXnW. AlVo, Zhen \oX XVe a debiW card, \oX loVe Whe 

one or WZo da\V of µfloaW¶ Wime WhaW a check XVXall\ WakeV Wo clear.´ WKaW DR I NHHd TR KQRZ AbRXW 

UVLQJ A DHbLW CaUd?, ConVXmerAcWion (Jan. 14, 2019), hWWpV://biW.l\/3Y5YL62. 

61. ThiV XnderVWanding iV a large parW of Whe reaVon WhaW debiW cardV haYe riVen in 

popXlariW\. The nXmber of WerminalV WhaW accepW debiW cardV in Whe UniWed SWaWeV haV increaVed b\ 

appro[imaWel\ 1.4 million in Whe laVW fiYe \earV. WiWh WhaW increaVing XbiqXiW\, conVXmerV haYe 

YieZed debiW cardV (along ZiWh crediW cardV) ³aV a more conYenienW opWion Whan refilling Wheir 

ZalleWV ZiWh caVh from an ATM.´ Maria LaMagna, DHbLW CaUdV GaLQLQJ RQ CaVH IRU SPaOOHVW 

PXUcKaVHV, MarkeWWaWch (Mar. 23, 2016), hWWpV://on.mkWZ.neW/3kV2]CH.  

62. NoW onl\ haYe conVXmerV increaVingl\ VXbVWiWXWed debiW cardV for caVh, bXW Whe\ 

belieYe WhaW a debiW card pXrchaVe iV Whe fXncWional eqXiYalenW Wo a caVh pXrchaVe, ZiWh Whe VZipe 

of a card eqXaWing Wo handing oYer caVh permanenWl\ and irreYerVibl\. 

63. Accordingl\, ³[o]ne of Whe moVW ValienW WhemeV [in complainWV Wo Whe CFPB] . . . iV 

Whe difficXlW\ aYoiding oYerdrafWV eYen Zhen conVXmerV belieYed Whe\ ZoXld. OfWen, WhiV ZaV 

Case 8:22-cv-01130-GTS-DJS   Document 1   Filed 10/28/22   Page 13 of 28



14 

relaWed Wo bank pracWiceV WhaW make iW difficXlW for conVXmerV Wo knoZ balance aYailabiliW\, 

WranVacWion Wiming, or ZheWher or noW oYerdrafW WranVacWionV ZoXld be paid or declined.´ Rebecca 

Borne eW al., BURNHQ BaQNLQJ: HRZ OD FHHV HaUP CRQVXPHUV aQd DLVcRXUaJH RHVSRQVLbOH BaQN 

PURdXcWV, CenWer for ReVponVible Lending 8 (Ma\ 2016), hWWpV://biW.l\/3Y7SYL1. 

64. In facW, conVXmerV¶ leading complainWV inYolYed e[WenViYe confXVion oYer Whe 

aYailable balance and Whe Wime of poVWing debiWV and crediWV:  

 

 

 

 

 

 

 

 

 

 

Id. 

65. ConVXmerV are parWicXlarl\ confXVed b\ financial inVWiWXWionV¶ fee pracWiceV Zhen 

³baVed on Wheir acWXal reYieZ of Wheir aYailable balance, ofWen inclXding an\ µpending¶ WranVacWionV, 

[cXVWomerV] belieYed fXndV Zere aYailable for WranVacWionV Whe\ made, bXW Whe\ laWer learned Whe 

WranVacWionV had Wriggered oYerdrafW feeV.´ Id. aW 9.  

Figure 3: Top Overdraft Consumer Complaint Issues, by Percentage of Total Complaints 

18.2% 
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66. UlWimaWel\, Xnclear and miVleading fee repreVenWaWionV like WhoVe in Defendant¶V 

accoXnW docXmenWV mean WhaW conVXmerV like PlainWiff ³Zho are carefXll\ Wr\ing Wo aYoid oYerdrafW, 

and ofWen belieYe Whe\ Zill aYoid iW . . . end Xp being hiW b\ feeV noneWheleVV.´ Id.  

67. The Federal DepoViW InVXrance CorporaWion (³FDIC´) haV Vpecificall\ noWed WhaW 

financial inVWiWXWionV ma\ effecWiYel\ miWigaWe WhiV ZideVpread confXVion regarding oYerdrafW 

pracWiceV b\ ³enVXring WhaW an\ WranVacWion aXWhori]ed againVW a poViWiYe aYailable balance doeV noW 

incXr an oYerdrafW fee, eYen if Whe WranVacWion laWer VeWWleV againVW a negaWiYe aYailable balance.´ 

CRQVXPHU CRPSOLaQcH SXSHUYLVRU\ HLJKOLJKWV, FDIC 3 (JXne 2019), hWWpV://biW.l\/3W2\bVY. 

68. DeVpiWe WhiV recommendaWion, DefendanW conWinXeV Wo aVVeVV OD FeeV on 

WranVacWionV WhaW are aXWhori]ed on VXfficienW fXndV. 

69. DefendanW ZaV aZare of Whe conVXmer percepWion WhaW debiW card WranVacWionV redXce 

an accoXnW balance aW a Vpecified Wime²namel\, Whe Wime and order Whe WranVacWionV are acWXall\ 

iniWiaWed²and Whe ConWracW onl\ VXpporWV WhiV percepWion. 

70. DefendanW ZaV alVo aZare of conVXmerV¶ confXVion regarding OD FeeV bXW 

neYerWheleVV failed Wo make iWV memberV agree Wo WheVe pracWiceV. 

F. Plaintiff Was Assessed OD Fees on Debit Card Transactions Previously 
Authorized on Sufficient Funds 

 
71. On or aroXnd March 17, 2022, PlainWiff ZaV aVVeVVed a OD Fee, eYen WhoXgh Whe 

WranVacWionV WhaW pXrporWedl\ caXVed WheVe feeV had been preYioXVl\ aXWhori]ed on VXfficienW fXndV.  

72. BecaXVe DefendanW had preYioXVl\ held Whe fXndV Wo coYer WheVe WranVacWionV, 

PlainWiff¶V accoXnW alZa\V had VXfficienW fXndV Wo coYer WheVe WranVacWionV and VhoXld noW haYe 

been aVVeVVed WheVe feeV. 
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II. DEFENDANT VIOLATED REGULATION E OF THE ELECTRONIC FUND 
TRANSFER ACT, 12 C.F.R. § 1005.17. 

 
C. RegXlaWion E OYeUYieZ  

73. The federal goYernmenW haV alVo VWepped in Wo proYide addiWional proWecWionV Wo 

conVXmerV ZiWh reVpecW Wo abXViYe oYerdrafW policieV. In 2010, Whe Federal ReVerYe Board enacWed 

a regXlaWion permiWWing financial inVWiWXWionV Wo charge oYerdrafW feeV on ATM and one-Wime debiW 

chargeV onl\ if Whe inVWiWXWion firVW obWained Whe cXVWomer'V affirmaWiYe conVenW. 12 C.F.R. � 1005.17 

(RegXlaWion E¶V ³OpW-In RXle´).  

74. To qXalif\ aV affirmaWiYe conVenW, Whe opW-in noWice/agreemenW mXVW inclXde, bXW iV 

noW limiWed Wo Whe folloZing:  

x The cXVWomer mXVW be proYided Whe oYerdrafW polic\, inclXding Whe dollar 

amoXnW of an\ feeV WhaW Zill be charged for an oYerdrafW;  

x The opW-in conVenW mXVW be obWained VeparaWel\ from oWher conVenWV and 

acknoZledgmenWV;  

x The conVenW cannoW VerYe an\ pXrpoVe oWher Whan opWing inWo Whe oYerdrafW 

program;  

x The conVenW cannoW be a pre-VelecWed checked bo[;  

x The financial inVWiWXWion ma\ noW proYide differenW iWemV for Whe accoXnW 

depending on ZheWher Whe cXVWomer opWed inWo Whe oYerdrafW program.  

75. If Whe financial inVWiWXWion doeV noW obWain proper, affirmaWiYe conVenW from Whe 

cXVWomer WhaW meeWV all of Whe reqXiremenWV of Whe OpW-In RXle, When iW iV noW alloZed Wo charge 

oYerdrafW feeV on ATM and one-Wime debiW card WranVacWionV.  
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76. AW all releYanW WimeV, DefendanW haV had an oYerdrafW program in place for aVVeVVing 

oYerdrafW feeV on ATM and debiW card WranVacWionV, Zhich iV: (1) conWrar\ Wo Whe e[preVV WermV of 

iWV conWracWV ZiWh iWV memberV; (2) conWrar\ Wo hoZ DefendanW repreVenWV iWV oYerdrafW program Wo 

iWV memberV; and (3) conWrar\ Wo ZhaW memberV e[pecW Zhen aVVeVVed oYerdrafW feeV.  

77. AV alleged herein, DefendanW aVVeVVeV feeV Zhen an accoXnW iV noW ³oYerdraZn.´  

78. ThiV pracWice iV in breach of DefendanW¶V ConWracW. AddiWionall\, Whe pracWice of 

charging oYerdrafW feeV eYen Zhen Where iV VXfficienW mone\ in Whe accoXnW Wo coYer Whe WranVacWion 

iV inconViVWenW ZiWh hoZ DefendanW deVcribeV Whe circXmVWanceV Zhen iW aVVeVVeV oYerdrafW feeV in 

oWher cXVWomer maWerialV.  

79. FXrWher, DefendanW haV failed Wo inform cXVWomerV of Whe WrXe condiWionV Xnder 

Zhich  OD FeeV Zill be aVVeVVed in boWh iWV ConWracW and oWher markeWing maWerialV, aV alleged 

herein.  

III. NONE OF THESE FEES WERE ERRORS. 

80. The improper feeV charged b\ DefendanW Wo PlainWiff¶V accoXnW Zere noW errorV b\ 

DefendanW bXW raWher Zere inWenWional chargeV made b\ DefendanW aV parW of iWV VWandard proceVVing 

of WranVacWionV.  

81. PlainWiff, Wherefore, had no dXW\ Wo reporW Whe feeV aV errorV becaXVe Whe\ Zere noW; 

inVWead, Whe\ Zere parW of Whe V\VWemaWic and inWenWional aVVeVVmenW of feeV according Wo 

DefendanW¶V VWandard pracWiceV.  

82. MoreoYer, an\ VXch reporWing ZoXld haYe been fXWile aV DefendanW¶V oZn conWracW 

admiWV WhaW DefendanW decided Wo charge Whe feeV. 

IV. THE IMPOSITION OF THESE IMPROPER FEES BREACHES DEFENDANT¶S 
DUTY OF GOOD FAITH AND FAIR DEALING 
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83. ParWieV Wo a conWracW are reqXired noW onl\ Wo adhere Wo Whe e[preVV condiWionV of Whe 

conWracW bXW alVo Wo acW in good faiWh Zhen Whe\ are inYeVWed ZiWh diVcreWionar\ poZer oYer Whe 

oWher parW\. ThiV creaWeV an implied dXW\ Wo acW in accordance ZiWh accoXnW holderV¶ reaVonable 

e[pecWaWionV and meanV WhaW Whe bank or crediW Xnion iV prohibiWed from e[erciVing iWV diVcreWion Wo 

enrich iWVelf and goXge iWV cXVWomerV. Indeed, Whe bank or crediW Xnion haV a dXW\ Wo honor 

WranVacWion reqXeVWV in a Za\ WhaW iV fair Wo iWV cXVWomerV and iV prohibiWed from e[erciVing iWV 

diVcreWion Wo pile on eYen greaWer penalWieV on iWV accoXnW holderV.  

84. Here²in Whe adheVion agreemenWV DefendanW foiVWed on PlainWiff and iWV oWher 

cXVWomerV²DefendanW haV proYided iWVelf nXmeroXV diVcreWionar\ poZerV affecWing cXVWomerV¶ 

accoXnWV. HoZeYer, inVWead of e[erciVing WhaW diVcreWion in good faiWh and conViVWenW ZiWh 

conVXmerV¶ reaVonable e[pecWaWionV, DefendanW abXVeV WhaW diVcreWion Wo Wake mone\ oXW of 

conVXmerV¶ accoXnWV ZiWhoXW Wheir permiVVion and conWrar\ Wo Wheir reaVonable e[pecWaWionV WhaW 

Whe\ Zill noW be charged improper feeV. 

85. DefendanW abXVeV iWV diVcreWion in iWV oZn faYor²and Wo Whe prejXdice of PlainWiff 

and iWV oWher cXVWomerV²Zhen iW aVVeVVeV feeV in WhiV manner. B\ aOZa\V aVVeVVing WheVe feeV Wo 

Whe prejXdice of PlainWiff and oWher cXVWomerV, DefendanW breacheV Wheir reaVonable e[pecWaWionV 

and, in doing Vo, YiolaWeV iWV dXW\ Wo acW in good faiWh. ThiV iV a breach of DefendanW¶V implied 

coYenanW Wo engage in fair dealing and Wo acW in good faiWh. 

86. IW ZaV bad faiWh and WoWall\ oXWVide PlainWiff¶V reaVonable e[pecWaWionV for DefendanW 

Wo XVe iWV diVcreWion in WhiV Za\.  

87. When DefendanW chargeV improper feeV in WhiV Za\, DefendanW XVeV iWV diVcreWion 

Wo inWerpreW Whe meaning of ke\ WermV in an XnreaVonable Za\ WhaW YiolaWeV common VenVe and 
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reaVonable conVXmerV¶ e[pecWaWionV. DefendanW XVeV iWV conWracWXal diVcreWion Wo VeW Whe meaning 

of WhoVe WermV Wo chooVe a meaning WhaW direcWl\ caXVeV more feeV.  

CLASS ALLEGATIONS 

88. PlainWiff bringV WhiV acWion on behalf of himVelf and all oWherV Vimilarl\ ViWXaWed 

pXrVXanW Wo Federal RXle of CiYil ProcedXre 23(a), (b)(2), and (b)(3) on behalf of Whe folloZing 

claVVeV.  

89. The proposed Classes are defined as: 

The APSN Class:  

All Defendant checking accountholders who, during the applicable statute of 
limitations, were checking account holders of Defendant and were assessed an 
overdraft fee on a debit card transaction that was authorized on sufficient funds and 
settled on negative funds in the same amount for which the debit card transaction 
ZaV aXWhori]ed (Whe ³APSN ClaVV´).  

The Regulation E Class:  

All US residents who have or have had accounts with Defendant who were opted 
into the overdraft program for ATM and non-recurring debit card transactions 
through the use of an opt-in agreement which provided inaccurate or misleading 
information on DefendanW¶V oYerdrafW program in YiolaWion of RegXlaWion E, and 
were assessed overdraft charges resulting from ATM and/or non-recurring debit 
card WranVacWionV Vince AXgXVW 15, 2010 (Whe ³RegXlaWion E ClaVV´).  

90. Plaintiff reserves the right to modify or amend the definition of the proposed 

Classes before the Court determines whether certification is appropriate. 

91. Excluded from the Classes are Defendant, its parents, subsidiaries, affiliates, 

officers, directors, legal representatives, successors, and assigns; any entity in which Defendant 

has a controlling interest; all customers members who make a timely election to be excluded; 

governmental entities; and all judges assigned to hear any aspect of this litigation, as well as their 

immediate family members. 
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92. The members of the Classes are so numerous that joinder is impractical. The 

Classes consist of thousands of members, whose identities are within the exclusive knowledge of 

DefendanW and can be aVcerWained onl\ b\ reVorWing Wo DefendanW¶V records. 

93. PlainWiff¶V claims are typical of the claims of the Classes in that Plaintiff, like all 

members of the Classes, was charged improper fees. Plaintiff, like all members of the Classes, has 

been damaged b\ DefendanW¶V miVcondXcW in WhaW Whe\ haYe been aVVeVVed XnlaZfXl feeV. 

FurWhermore, Whe facWXal baViV of DefendanW¶V miVcondXcW iV common Wo all memberV of Whe ClaVVeV 

and represents a common thread of deceptive and unlawful conduct resulting in injury to all 

members of the Classes. Plaintiff has suffered the harm alleged and has no interests antagonistic 

to the interests of any other members of the Classes. 

94. The qXeVWionV in WhiV acWion are oneV of common or general inWereVW VXch WhaW Where 

iV a Zell-defined commXniW\ of inWereVW among Whe memberV of Whe Classes. TheVe qXeVWionV 

predominaWe oYer qXeVWionV WhaW ma\ affecW onl\ indiYidXal claVV memberV becaXVe DefendanW haV 

acWed on groXndV generall\ applicable Wo Whe Classes. 

95. Among the questions of law and fact common to the Classes include: 

a. Whether Defendant violated its Contract by charging fees OD Fees on 
APSN Transactions; 

b. Whether Defendant had standardized Opt-In Agreements during the Class 
period that were provided to its customers;  

c. WheWher DefendanW¶V condXcW breached Whe OpW-In Agreement;  

d. WheWher DefendanW¶V condXcW YiolaWed 12 C.F.R. § 1005.17.  

e. Whether Defendant violated the New York General Business Law § 349, 
et seq.; 

f. Whether Defendant breached its covenant of good faith and fair dealing 
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with Plaintiff and other members of the Classes through its fee policies and 
practices; 

g. Whether Defendant was unjustly enriched by its fee assessment practices; 

h. The proper method or methods by which to measure damages; and 

i. The declaratory and injunctive relief to which the Classes are entitled. 

96. A class action is superior to other available methods for the fair and efficient 

adjXdicaWion of WhiV conWroYerV\. Since Whe amoXnW of each indiYidXal ClaVV member¶V claim iV 

small relative to the complexity of the litigation, no Class member could afford to seek legal 

redress individually for the claims alleged herein. Therefore, absent a class action, the members of 

Whe ClaVVeV Zill conWinXe Wo VXffer loVVeV, and DefendanW¶V miVcondXcW Zill proceed ZiWhoXW 

remedy. 

97. Even if Class members could afford such individual litigation, the court system 

could not. Given the complex legal and factual issues involved, individualized litigation would 

significantly increase the delay and expense to all parties and the Court. Individualized litigation 

would also create the potential for inconsistent or contradictory rulings. By contrast, a class action 

presents far fewer management difficulties, allows for the consideration of claims which might 

otherwise go unheard because of the relative expense of bringing individual lawsuits, and provides 

the benefits of adjudication, economies of scale, and comprehensive supervision by a single court. 

98. Plaintiff is committed to the vigorous prosecution of this action and has retained 

competent counsel experienced in the prosecution of class actions, particularly on behalf of 

consumers and against financial institutions. Accordingly, Plaintiff is an adequate representative 

and will fairly and adequately protect the interests of the Classes. 
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99. Plaintiff suffers a substantial risk of repeated injury in the future. Plaintiff, like all 

members of the Classes, is at risk of additional improper fees. Plaintiff and the Classes are entitled 

to injunctive and declaratory relief as a result of the conduct complained of herein. Money damages 

alone could not afford adequate and complete relief, and injunctive relief is necessary to restrain 

Defendant from continuing to commit its illegal actions. 

CAUSE OF ACTION ONE 

BREACH OF CONTRACT, INCLUDING BREACH OF THE COVENANT OF GOOD 
FAITH AND FAIR DEALING 

(On Behalf of Plaintiff and the Classes) 
 

100. PlainWiff reallegeV and incorporaWeV b\ reference all Whe foregoing allegaWionV aV if 

Whe\ Zere fXll\ VeW forWh herein. 

101. PlainWiff and DefendanW haYe conWracWed for bank accoXnW VerYiceV, aV embodied in 

Whe ConWracW. E[. A.  

102. All conWracWV enWered b\ PlainWiff and Whe ClaVVeV are idenWical or VXbVWanWiYel\ 

idenWical becaXVe DefendanW¶V form conWracWV Zere XVed Xniforml\. 

103. DefendanW haV breached Whe e[preVV WermV of iWV oZn agreemenWV aV deVcribed 

herein. 

104. Under NeZ York laZ, good faiWh iV an elemenW of eYer\ conWracW beWZeen financial 

inVWiWXWionV and Wheir cXVWomerV becaXVe bankV and crediW XnionV are inherenWl\ in a VXperior 

poViWion Wo Wheir checking accoXnW holderV and, from WhiV VXperior YanWage poinW, Whe\ offer 

cXVWomerV conWracWV of adheVion, ofWen ZiWh WermV noW readil\ diVcernible Wo a la\perVon.  

105. Good faiWh and fair dealing mean preVerYing Whe VpiriW²noW merel\ Whe leWWer²of 

Whe bargain. PXW differenWl\, Whe parWieV Wo a conWracW are mXWXall\ obligaWed Wo compl\ ZiWh Whe 
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VXbVWance of Wheir conWracW in addiWion Wo iWV form. EYading Whe VpiriW of Whe bargain and abXVing Whe 

poZer Wo Vpecif\ WermV conVWiWXWe e[ampleV of bad faiWh in Whe performance of conWracWV. 

106. SXbWerfXge and eYaVion YiolaWe Whe obligaWion of good faiWh in performance eYen 

Zhen an acWor belieYeV Wheir condXcW Wo be jXVWified. Bad faiWh ma\ be oYerW or ma\ conViVW of 

inacWion, and fair dealing ma\ reqXire more Whan honeVW\. E[ampleV of bad faiWh are eYaVion of Whe 

VpiriW of Whe bargain and abXVe of Whe poZer Wo Vpecif\ WermV. 

107. DefendanW abXVed Whe diVcreWion iW granWed Wo iWVelf Zhen iW charged feeV on 

WranVacWionV WhaW did noW oYerdraZ an accoXnW.  

108. DefendanW alVo abXVed Whe diVcreWion iW granWed Wo iWVelf b\ defining ke\ WermV in a 

manner WhaW iV conWrar\ Wo reaVonable accoXnW holderV¶ e[pecWaWionV. 

109. In WheVe and oWher Za\V, DefendanW YiolaWed iWV dXW\ of good faiWh and fair dealing. 

110. DefendanW ZillfXll\ engaged in Whe foregoing condXcW for Whe pXrpoVe of (1) gaining 

XnZarranWed conWracWXal and legal adYanWageV; and (2) Xnfairl\ and XnconVcionabl\ ma[imi]ing 

fee reYenXe from PlainWiff and oWher memberV of Whe ClaVVeV.  

111. PlainWiff and memberV of Whe ClaVVeV haYe performed all, or VXbVWanWiall\ all, of Whe 

obligaWionV impoVed on Whem Xnder Whe ConWracW. 

112. PlainWiff and memberV of Whe ClaVVeV haYe VXVWained damageV aV a reVXlW of 

DefendanW¶V breacheV of conWracW, inclXding breacheV of conWracW WhroXgh YiolaWionV of Whe coYenanW 

of good faiWh and fair dealing. 

113. PlainWiff and Whe memberV of Whe ClaVVeV are enWiWled Wo injXncWiYe relief Wo preYenW 

DefendanW from conWinXing Wo engage in Whe foregoing condXcW. 

CAUSE OF ACTION TWO 
 

Case 8:22-cv-01130-GTS-DJS   Document 1   Filed 10/28/22   Page 23 of 28



24 

UNJUST ENRICHMENT 
(On Behalf of Plaintiff and the Classes) 

 
114. PlainWiff incorporaWeV Whe preceding paragraphV of WhiV ComplainW aV if fXll\ VeW forWh 

herein. 

115. PlainWiff, indiYidXall\ and on behalf of Whe ClaVVeV, aVVerWV a common laZ claim for 

XnjXVW enrichmenW. ThiV claim iV broXghW Volel\ in Whe alWernaWiYe Wo PlainWiff¶V breach of conWracW 

claimV and applieV onl\ if Whe parWieV¶ conWracWV are deemed XnconVcionable or oWherZiVe 

Xnenforceable for an\ reaVon. In VXch circXmVWanceV, XnjXVW enrichmenW Zill dicWaWe WhaW DefendanW 

diVgorge all improperl\ aVVeVVed feeV. 

116. DefendanW haV knoZingl\ accepWed and reWained a benefiW in Whe form of improper 

feeV Wo Whe deWrimenW of PlainWiff and Whe memberV of Whe ClaVVeV, Zho reaVonabl\ e[pecW Wo be 

compenVaWed for Wheir injXr\. 

117. DefendanW haV reWained WhiV benefiW WhroXgh iWV fee ma[imi]aWion Vcheme, and VXch 

reWenWion YiolaWeV fXndamenWal principleV of jXVWice, eqXiW\, and good conVcience. 

118. DefendanW VhoXld noW be alloZed Wo profiW or enrich iWVelf ineqXiWabl\ and XnjXVWl\ 

aW Whe e[penVe of PlainWiff and Whe memberV of Whe ClaVVeV and VhoXld be reqXired Wo make 

reVWiWXWion Wo PlainWiff and Whe memberV of Whe ClaVVeV. 

CAUSE OF ACTION THREE 
 

VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW § 349, et seq. 
(On Behalf of Plaintiff and the Class) 

 
119. PlainWiff incorporaWeV b\ reference Whe preceding paragraphV. 

120. DefendanW¶V pracWice of charging feeV on APSN WranVacWionV YiolaWeV NeZ York 

BXVineVV LaZ � 349 (³NYGBL � 349).  
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121. NYGBL � 349 prohibiWV decepWiYe acWV or pracWiceV in Whe condXcW of an\ bXVineVV, 

Wrade, or commerce, or in Whe fXrniVhing of an\ VerYice in Whe VWaWe of NeZ York.  

122. DefendanW iV headqXarWered in NeZ York and haV mXlWiple banking locaWionV in NeZ 

York. Accordingl\, DefendanW condXcWV bXVineVV, Wrade, or commerce in NeZ York SWaWe.  

123. In Whe condXcW of iWV bXVineVV, Wrade, and commerce, and in fXrniVhing VerYiceV in 

NeZ York SWaWe, DefendanW¶V acWionV Zere direcWed aW conVXmerV.  

124. In Whe condXcW of iWV bXVineVV, Wrade, and commerce, and in fXrniVhing VerYice in 

NeZ York SWaWe, DefendanW engaged in decepWiYe, Xnfair, and XnlaZfXl Wrade, acWV or pracWiceV, in 

YiolaWion of NYGBL � 349(a), inclXding bXW noW limiWed Wo Whe folloZing:  

a. DefendanW miVrepreVenWed maWerial facWV perWaining Wo Whe Vale and/or fXrniVhing of 

banking VerYiceV Wo PlainWiff and Whe ClaVVeV WhaW iW ZoXld noW charge OD FeeV on 

APSN WranVacWionV;  

b. DefendanW omiWWed, VXppreVVed, and concealed Whe maWerial facW WhaW iW ZoXld charge 

OD FeeV on APSN WranVacWionV;  

125. DefendanW V\VWemaWicall\ engaged in WheVe decepWiYe, miVleading, and XnlaZfXl 

acWV and pracWiceV, Wo Whe deWrimenW of PlainWiff and memberV of Whe claVV.  

126. DefendanW ZillfXll\ engaged in VXch acWV and pracWiceV and kneZ WhaW iW YiolaWed 

NYGBL � 349 or VhoZed reckleVV diVregard for ZheWher iW YiolaWed NYGBL � 349.  

127. AV a direcW and pro[imaWe reVXlW of DefendanW¶V decepWiYe banking pracWiceV, 

PlainWiff and memberV of Whe ClaVVeV VXffered injXr\ and/or damageV, inclXding Whe pa\menW of 

decepWiYe feeV, aV deVcribed herein, and Whe loVV of Whe benefiW of Wheir reVpecWiYe bargainV ZiWh 

DefendanW.  
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128. The Xnfair and decepWiYe pracWiceV b\ DefendanW, aV deVcribed herein, Zere 

immoral, XneWhical, oppreVViYe, and XnVcrXpXloXV. TheVe acWV caXVe VXbVWanWial injXr\ Wo 

conVXmerV WhaW WheVe conVXmerV coXld noW reaVonabl\ aYoid; WhiV VXbVWanWial injXr\ oXWZeighed 

an\ benefiWV Wo conVXmerV or compeWiWion.  

129. FXrWher, DefendanW¶V condXcW ZaV VXbVWanWiall\ injXrioXV Wo PlainWiff and memberV 

of Whe pXWaWiYe ClaVVeV in WhaW Whe\ Zere forced Wo pa\ feeV Whe\ Zere Wold Whe\ ZoXld noW incXr.  

130. DefendanW¶V acWionV in engaging in Whe aboYe-deVcribed Xnfair pracWiceV and 

decepWiYe acWV Zere negligenW, knoZing and ZillfXl, and/or ZanWon and reckleVV ZiWh reVpecW Wo Whe 

righWV of Whe memberV of Whe PlainWiff and pXWaWiYe ClaVV.  

131. Had PlainWiff and memberV of Whe pXWaWiYe ClaVVeV knoZn Whe\ coXld be charged 

Whe aboYe-deVcribed decepWiYe feeV, Whe\ ZoXld haYe aWWempWed Wo aYoid incXrring VXch feeV.  

132. AV a reVXlW of DefendanW¶V YiolaWionV of NYGBL � 349, PlainWiff and Whe pXWaWiYe 

ClaVVeV haYe VXffered and Zill conWinXe Wo VXffer acWXal damageV.  

133. Accordingl\, PlainWiff and Whe memberV of Whe pXWaWiYe ClaVVeV are enWiWled Wo relief 

Xnder NYGBL � 349(h), inclXding, bXW noW limiWed Wo, acWXal damageV, Wreble damageV, VWaWXWor\ 

damageV, injXncWiYe relief, and/or aWWorne\V¶ feeV and coVWV.  

CAUSE OF ACTION FOUR 
 

VIOLATION OF THE ELECTRONIC FUNDS TRANSFER ACT 
(On Behalf of Plaintiff and the Regulation E Class) 

 
134. PlainWiff incorporaWeV Whe preceding paragraphV of WhiV ComplainW aV if fXll\ VeW forWh 

herein. 
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135. BecaXVe DefendanW¶V miVrepreVenWaWionV and maWerial omiVVionV aV Wo Whe operaWion 

of Whe oYerdrafW program, an\ conVenW WhaW DefendanW obWained for memberV of Whe RegXlaWion E 

ClaVV¶V parWicipaWion in Whe program ZaV fraXdXlenWl\ indXced.  

136. BecaXVe Whe opW-in form ZaV breached and/or conVenW Wo parWicipaWion ZaV 

fraXdXlenWl\ indXced, DefendanW failed Wo compl\ ZiWh 12 C.F.R. � 1005.17, Zhich reqXireV 

affirmaWiYe conVenW.  

137. BecaXVe of DefendanW¶V failXre Wo compl\ ZiWh 12 C.F.R. � 1005.7, iW iV liable for 

acWXal and VWaWXWor\ damageV, aV Zell aV aWWorne\ feeV and coVWV of VXiW pXrVXanW Wo 12 U.S.C. 

1693m. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the members of the Classes, 

respectfully requests the Court to enter an Order: 

a. certifying the proposed Classes, appointing Plaintiff as Class Representative, and 

appoinWing PlainWiff¶V coXnVel aV coXnVel for Whe ClaVVeV; 

b. declaring DefendanW¶V fee policieV and pracWiceV alleged in WhiV ComplainW Wo be 

wrongful and unconscionable in light of its contractual promises; 

c. enjoining Defendant from breaching its Contract; 

d. awarding Plaintiff and the Classes restitution in an amount to be proven at trial; 

e. awarding actual damages in an amount according to proof; 

f. awarding pre-judgment and post-judgment interest at the maximum rate permitted 

by applicable law; 

g. awarding costs and disbursements assessed by Plaintiff in connection with this 

Case 8:22-cv-01130-GTS-DJS   Document 1   Filed 10/28/22   Page 27 of 28



28 

acWion, inclXding reaVonable aWWorne\V¶ feeV and coVWV pXrVXanW Wo applicable laZ; 

and 

h. awarding such other relief as this Court deems just and proper.

JURY DEMAND 

PlainWiff, b\ coXnVel, demandV a Wrial b\ jXr\. 

Dated: October 28, 2022 Respectfully submitted, 

/s/ Sophia G. Gold 
Sophia G. Gold (Bar Roll No. 701241) 
KALIELGOLD PLLC 
950 Gilman Street, Suite 200 
Berkeley, CA 94710 
Telephone: (202) 350-4783 
Email: sgold@kalielgold.com  

KALIELGOLD PLLC 
Jeffrey D. Kaliel (Bar Roll No. 518372) 
1100 15th Street NW, 4th Floor 
Washington, D.C. 20005 
Telephone: (202) 280-4783 
Email: jkaliel@kalielgold.com 

JOHNSON FIRM 
Christopher D. Jennings* 
Tyler B. Ewigleben* 
610 President Clinton Avenue, Suite 300 
Little Rock, Arkansas 72201 
Telephone: (501) 372-1300 
Email: chris@yourattorney.com 
Email: tyler@yourattorney.com  

* Pro Hac Vice applications to be submitted

Counsel for Plaintiff and the Proposed Classes 

Case 8:22-cv-01130-GTS-DJS   Document 1   Filed 10/28/22   Page 28 of 28


