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&�� )0�)DLOHG�WR�$GHTXDWHO\�:DUQ�5LGHUV�RI�WKH�'DQJHU�5LVNV������������������������������������������

9�� 72//,1*�2)�7+(�67$787(�2)�/,0,7$7,216����������������������������������������������������������������
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5$<021'�:$1*��'(921�+2/7�DQG�-(552'�+817(5�1,&+2/6��LQGLYLGXDOO\�DQG�

RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��ILOH�WKLV�&ODVV�$FWLRQ�&RPSODLQW�DJDLQVW�'HIHQGDQW�)XWXUH�

0RWLRQ��,QF���³)0´���7KLV�ODZVXLW�LV�EDVHG�XSRQ�WKH�LQYHVWLJDWLRQ�RI�FRXQVHO�DQG�WKH�LQYHVWLJDWLRQ�RI�

H[SHUWV�ZLWK�UHOHYDQW�HGXFDWLRQ�DQG�H[SHULHQFH��,Q�VXSSRUW�WKHUHRI��3ODLQWLIIV�VWDWH�DV�IROORZV���

,�� ,1752'8&7,21�

� 3ODLQWLIIV� EULQJ� WKLV� FLYLO� DFWLRQ� RQ� EHKDOI� RI� DOO� FODVV�PHPEHUV� WR� UHFRYHU� GDPDJHV�

VXIIHUHG� DV� D� UHVXOW� RI� D� GHIHFWLYH� ³2QHZKHHO´� SURGXFW�� DQ� HOHFWURQLF� VNDWHERDUG� GHVLJQHG��

PDQXIDFWXUHG��PDUNHWHG��GLVWULEXWHG��DQG�VROG�E\�'HIHQGDQW�)XWXUH�0RWLRQ��,QF���³)0´���7KH�2QHZKHHO�

HOHFWURQLF�VNDWHERDUG�LV�GHIHFWLYH�DQG�XQUHDVRQDEO\�GDQJHURXV�XQGHU�&DOLIRUQLD�DQG�)ORULGD�ODZ��

� 7KH� 2QHZKHHO� ERDUG� �³%RDUG´�� LV� D� VHOI�EDODQFLQJ�� EDWWHU\�SRZHUHG�� RQH�ZKHHOHG�

WUDQVSRUWDWLRQ� GHYLFH� WKDW� LV� RIWHQ� GHVFULEHG� DV� DQ� HOHFWURQLF� VNDWHERDUG�� 7KH� SURGXFW� ZDV� DQG� LV�

GHVLJQHG�� GHYHORSHG�� PDQXIDFWXUHG�� SURGXFHG�� GLVWULEXWHG�� PDUNHWHG�� DQG� VROG� E\� 'HIHQGDQW� )0��

8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��)0�GHYHORSHG�DQG�GHVLJQHG�WKH�VXEV\VWHPV�WKDW�SRZHU�WKH�2QHZKHHO��

LQFOXGLQJ�PRWRUV��SRZHU�HOHFWURQLFV��EDWWHU\�PRGXOHV��DQG�VPDUWSKRQH�DSSOLFDWLRQV��³DSSV´���%HORZ�LV�

D�SLFWXUH�RI�D�2QHZKHHO��

�

� 2SHUDWLRQ�RI�WKH�%RDUG�LV�FRQWUROOHG�DQG�RU�PRQLWRUHG��LQ�SDUW��E\�DQ�DSS�LQVWDOOHG�RQ�

XVHUV¶�VPDUWSKRQHV��7KH�2QHZKHHO�DSS�DOORZV�XVHUV�WR�YLHZ�WKHLU�WRWDO�PLOHV��EDWWHU\�OLIH��VSHHG��DQG�

RWKHU�LQIRUPDWLRQ��

� 2QH�RI�2QHZKHHO¶V�NH\�IHDWXUHV��DQG�LWV�PRVW�GDQJHURXV�DQG�XQSUHGLFWDEOH�IHDWXUH��LV�

WKDW�LW�ZLOO�SURYLGH�WKH�ULGHU�ZLWK�³SXVKEDFN�´�RU�SK\VLFDO�UHVLVWDQFH��ZKHQ�DSSURDFKLQJ�WKH�GHYLFH¶V�
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OLPLWV� GXULQJ� XVH�� 7KLV� SXVKEDFN� IHDWXUH� LV� DOOHJHGO\� GHVLJQHG� DV� D� ZDUQLQJ� WR� ULGHUV� WR� DYRLG� D�

GDQJHURXV� VLWXDWLRQ�� OLNH� H[FHVVLYH� VSHHGV�� ORZ� EDWWHU\� SRZHU�� RU� RYHUFKDUJLQJ�� 2IWHQ�� KRZHYHU��

LQVWHDG� RI� RU� LQ� DGGLWLRQ� WR� SXVKEDFN�� WKH� 2QHZKHHO� ZLOO� VLPSO\� VKXW� RII� DQG� QRVHGLYH� DEUXSWO\��

UHVXOWLQJ�LQ�WKH�ULGHU�EHLQJ�FDWDSXOWHG�RII�WKH�GHYLFH��WKH�³1RVH�'LYH�'HIHFW´����

� 7KLV�GHIHFW�KDV�QHHGOHVVO\�OHG�WR�VHYHUH�LQMXULHV��DQG�DW�OHDVW�WKUHH�GHDWKV��,W�KDV�FDXVHG�

PXOWLSOH�EURNHQ�ERQHV�� URDG� UDVKHV��FXWV�� DQG�EUXLVHV�� DOO�EHFDXVH�RI�D�GHVLJQ� IODZ� WKDW�ZDV�HDVLO\�

IL[DEOH��$FFRUGLQJ�WR�DQDO\VLV�FRQGXFWHG�E\�UHWDLQHG�H[SHUWV��WKH�2QHZKHHO�FRXOG�KDYH�HDVLO\�EHHQ�

GHVLJQHG�WR�HPLW�D�ZDUQLQJ�VLJQDO��WKURXJK�D�ZDUQLQJ�OLJKW��RU�DXGLWRU\�EHHS�RU�WRQH��LQ�WKH�HYHQW�RI�

H[FHVVLYH�VSHHG��RYHUFKDUJLQJ��RU�ORZ�EDWWHU\��2U�LW�FRXOG�KDYH�EHHQ�GHVLJQHG�WR�VLPSO\�VORZ�GRZQ�LQ�

WKHVH�VLWXDWLRQV��,QVWHDG��WKH�2QHZKHHO�VNDWHERDUGV�ZHUH�GHVLJQHG�WR�DEUXSWO\�VWRS�DQG�RU�QRVHGLYH��DW�

FRQVLGHUDEOH�ULVN�WR�WKH�ULGHU��

� (YHQ�DV�WKH�1RVH�'LYH�'HIHFW�SUHVHQWV�D�VHULRXV�VDIHW\�ULVN�WR�LWV�ULGHUV��)0�GHOLEHUDWHO\�

PDUNHWV�WKH�%RDUGV�EDVHG�RQ�WKHLU�HDVH�RI�XVH��)RU�H[DPSOH��LWV�ZHEVLWH�SURPRWHV�D�WHVWLPRQLDO�IURP�D�

ULGHU�WKDW�WKH�%RDUG�LV�³The most fun toy that I’ve ever owned�´��,WV�ZHEVLWH�DOVR�IHDWXUHV�WKH�IROORZLQJ�

JUDSKLF��DVVXULQJ�FRQVXPHUV�WKDW�³����´�RI�WKH�SXEOLF�FDQ�ULGH�2QHZKHHO���

�

�
�� 8QOHVV� RWKHUZLVH� LQGLFDWHG�� DOO� UHIHUHQFHV� WR� 2QHZKHHO¶V� LQWHUQHW� DGYHUWLVLQJ� LV� DYDLODEOH� DW�

ZZZ�RQHZKHHO�FRP��
��KWWSV���RQHZKHHO�FRP�SDJHV�VXSSRUW�YLGHRV����
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� 7KLV�LV�REYLRXVO\�IDOVH�DQG�PLVOHDGLQJ��WR\V�GRQ¶W�JHQHUDOO\�KDYH�WKH�FDSDFLW\�WR�PDLP�

RU�NLOO�WKHLU�XVHUV��$QG�DW�QR�SRLQW�GLG�)0�GLVFORVH�WKH�1RVH�'LYH�'HIHFW�WR�WKH�FRQVXPHU��1R�SODLQWLII�

RU�FRQVXPHU�ZRXOG�KDYH�SXUFKDVHG� WKH�2QHZKHHO� LI� WKH\�KDG�NQRZQ�DERXW� WKLV�PDWHULDO�GHIHFW��RU�

ZRXOG�QRW�KDYH�SDLG�DV�PXFK�IRU�WKHP��3ODLQWLII�DFFRUGLQJO\�EULQJV�WKLV�FDVH�RQ�EHKDOI�RI�WKH�&ODVV�WR�

VHHN�FRPSHQVDWLRQ��FRVWV��DQG�H[SHQVHV�FDXVHG�E\�WKLV�GHIHFW���

,,�� 3$57,(6�

$�� 3ODLQWLIIV�

��� 3ODLQWLII�5D\PRQG�:DQJ�

� 3ODLQWLII�5D\PRQG�:DQJ�LV�DQG�ZDV�WKURXJKRXW�WKH�HYHQWV�SOHDGHG�KHUHLQ�D�FLWL]HQ�RI�

WKH�6WDWH�RI�&DOLIRUQLD��DQG�GRPLFLOHG�LQ�6DQ�0DWHR��&DOLIRUQLD��2Q�RU�DERXW�2FWREHU�����������3ODLQWLII�

SXUFKDVHG� D�XVHG�2QHZKHHO�3OXV� IURP�D�SULYDWH� VHOOHU� RQ�)DFHERRN� IURP�KLV�KRPH� LQ�6DQ�0DWHR��

&DOLIRUQLD�� 3ODLQWLII� URGH� KLV� 2QHZKHHO� IUHTXHQWO\�� DQG� �XQWLO� WKH� LQFLGHQW� GHVFULEHG� EHORZ�� IHOW�

FRPIRUWDEOH�XVLQJ�LW���

� $SSUR[LPDWHO\�RQH�\HDU�ODWHU��3ODLQWLII�ZDV�ULGLQJ�KLV�2QHZKHHO�GRZQ�WKH�VWUHHW��QRW�

IHHOLQJ�DQ\�SXVKEDFN��ZKHQ�WKH�ERDUG�VXGGHQO\�VKXW�GRZQ�DQG�QRVHGLYHG�LQWR�WKH�SD\PHQW��3ODLQWLII�

ZDV�WKURZQ�RII�WKH�%RDUG�DQG�UROOHG�LQWR�WKH�VWUHHW��)RUWXQDWHO\��WKHUH�ZHUH�QR�YHKLFOHV��EXW�3ODLQWLII�

VXIIHUHG�VFUDSHV�RQ�KLV�KDQGV�DQG�NQHHV��DQG�KH�ULSSHG�KLV�MHDQV��

� %DVHG�RQ�WKLV�LQFLGHQW��3ODLQWLII�QR�ORQJHU�IHOW�VDIH�RQ�WKH�%RDUG��6RRQ�DIWHU�WKH�DFFLGHQW��

KH�VROG�WKH�%RDUG�RQ�)DFHERRN��

� 3ULRU�WR�KLV�SXUFKDVH��3ODLQWLII�KDG�EHHQ�ORRNLQJ�IRU�DQ�HOHFWURQLF�VNDWHERDUG�WKDW�ZDV�

IXQ�WR�ULGH��EXW�WKDW�ZDV�DOVR�GXUDEOH��UHOLDEOH��DQG�UHDVRQDEO\�VDIH�WR�RSHUDWH��3ODLQWLII�VDZ�DQG�UHFDOOHG�

)0¶V�DGYHUWLVHPHQWV�WKURXJK�DOO�IRUPV�RI�PHGLD��1RQH�RI�WKH�DGYHUWLVLQJ�WKDW�3ODLQWLII�UHYLHZHG�RU�

VDZ� FRQWDLQHG� D� GLVFORVXUH� DERXW� WKH� 1RVH�'LYH� 'HIHFW�� +DG� )0�PDGH� WKLV� GLVFORVXUH�� IURP� KLV�

UHVHDUFK�3ODLQWLII�ZRXOG�KDYH�UHFHLYHG�WKLV�GLVFORVXUH��DQG�KH�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�2QHZKHHO�

RU�ZRXOG� KDYH� SDLG� OHVV� IRU� LW�� 7KHUH� LV� D� VXEVWDQWLDO� GLIIHUHQFH� LQ� WKH�PDUNHW� YDOXH� RI� WKH� GHYLFH�

SURPLVHG�E\�)0�DQG�WKH�PDUNHW�YDOXH�UHFHLYHG�E\�3ODLQWLII��WKXV��3ODLQWLII�GLG�QRW�UHFHLYH�WKH�EHQHILW�

RI�WKH�EDUJDLQ��EXW�UHFHLYHG�OHVV�WKDQ�ZKDW�ZDV�EDUJDLQHG�IRU��
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��� 3ODLQWLII�'HYRQ�+ROW�

� 3ODLQWLII�'HYRQ�+ROW�LV�DQG�ZDV�WKURXJKRXW�WKH�HYHQWV�SOHDGHG�KHUHLQ�D�FLWL]HQ�RI�WKH�

6WDWH� RI�&DOLIRUQLD�� DQG�GRPLFLOHG� LQ�/D�0HVD��&DOLIRUQLD��3ODLQWLII� KDV� SXUFKDVHG� IRXU� ERDUGV�� DOO�

RQOLQH�IURP�2QHZKHHO�LQ�/D�0HVD��&$��DV�IROORZV��

%RDUG�7\SH� 'DWH�RI�SXUFKDVH� 6WDWXV�RI�%RDUG�

2ULJLQDO�2QHZKHHO� $SULO������ 6ROG�LQ�-XQH�������

2QHZKHHO�;5� -XO\������ 6ROG�LQ�1RYHPEHU�
�����

3LQW� 6HSWHPEHU������ 6WLOO�RZQV�ERDUG�

*7� 1RYHPEHU������ 6WLOO�RZQV�ERDUG�
�

� :LWK�WKH�RULJLQDO�2QHZKHHO�ERDUG��3ODLQWLII�VROG�WKH�%RDUG�EHFDXVH�LW�FRQWLQXHG�WR�JR�

³QRVH�XS�´� DQG� WKH� PLOHDJH� DQG� VSHHG� OLPLWV� RQ� WKH� %RDUG� ZHUH� ORZ��:KHQ� 3ODLQWLII� RZQHG� WKH�

2QHZKHHO�;5��KH�KDG�WR�WXUQ�LW�LQ�IRU�VHUYLFH�RQ�D�FRXSOH�RI�RFFDVLRQV�EHFDXVH�LW�ZDV�KDYLQJ�EDWWHU\�

SUREOHPV�DQG�ZRXOG�QRW�WXUQ�RQ��3ODLQWLII�SURYLGHG�WKH�3LQW�WR�KLV�ZLIH�IRU�KHU�XVH��EXW�RQ�RQH�RFFDVLRQ��

VKH�H[SHULHQFHG�D�VXGGHQ�VKXW�GRZQ�ZKHQ�ULGLQJ�RQ�WKH�EHDFK��)RUWXQDWHO\�IRU�KHU��VKH�ODQGHG�LQ�WKH�

VDQG�DQG�ZDV�XQLQMXUHG��

� %XW�RQ�$SULO�����������3ODLQWLII�ZDV�ULGLQJ�KLV�*7�WR�ZRUN��ZKLFK�ZDV�DERXW����PLOHV�

DZD\��7KH�*7�ERDUG¶V�UDQJH�ZDV�VXSSRVHG�WR�EH�������PLOHV��$�PLOH�DZD\�IURP�ZRUN��KH�VWRSSHG�DW�

D�UHG�OLJKW�DQG�FKHFNHG�KLV�EDWWHU\�JDXJH��ZKLFK�LQGLFDWHG�WKDW�KH�KDG�����EDWWHU\�UHPDLQLQJ��%DVHG�

RQ�KLV�H[SHULHQFH��3ODLQWLII�EHOLHYHG�WKDW�KH�VKRXOG�KDYH�DW� OHDVW� WZR�PRUH�PLOHV�ZLWK� WKDW� OHYHO�RI�

SRZHU��%XW�����VHFRQGV�DIWHU�VWDUWLQJ�XS�DIWHU�WKH�OLJKW��WKH�ERDUG�FRPSOHWHO\�DQG�VXGGHQO\�VKXW�GRZQ��

FDWDSXOWLQJ�3ODLQWLII�RQWR�WKH�VWUHHW��3ODLQWLII�ZHQW�WR�WKH�KRVSLWDO�ZLWK�KLV�LQMXULHV��ZKLFK�LQFOXGHG�WRUQ�

KDQGV��DQG�EUXLVHG�VKRXOGHU��ULEV��SHOYLV��DQG�ZULVW��DQG�D�VHSDUDWHG�$&�MRLQW�LQ�KLV�VKRXOGHU��

� 3ULRU�WR�KLV�SXUFKDVH��3ODLQWLII�KDG�EHHQ�ORRNLQJ�IRU�DQ�HOHFWURQLF�VNDWHERDUG�WKDW�ZDV�

IXQ�WR�ULGH��EXW�WKDW�ZDV�DOVR�GXUDEOH��UHOLDEOH��DQG�UHDVRQDEO\�VDIH�WR�RSHUDWH��3ODLQWLII�VDZ�DQG�UHFDOOHG�

)0¶V�DGYHUWLVHPHQWV�WKURXJK�DOO�IRUPV�RI�PHGLD��1RQH�RI�WKH�DGYHUWLVLQJ�WKDW�3ODLQWLII�UHYLHZHG�RU�

VDZ� FRQWDLQHG� D� GLVFORVXUH� DERXW� WKH� 1RVH�'LYH� 'HIHFW�� +DG� )0�PDGH� WKLV� GLVFORVXUH�� IURP� KLV�
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UHVHDUFK�3ODLQWLII�ZRXOG�KDYH�UHFHLYHG�WKLV�GLVFORVXUH��DQG�KH�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�2QHZKHHO�

RU�ZRXOG� KDYH� SDLG� OHVV� IRU� LW�� 7KHUH� LV� D� VXEVWDQWLDO� GLIIHUHQFH� LQ� WKH�PDUNHW� YDOXH� RI� WKH� GHYLFH�

SURPLVHG�E\�)0�DQG�WKH�PDUNHW�YDOXH�UHFHLYHG�E\�3ODLQWLII��WKXV��3ODLQWLII�GLG�QRW�UHFHLYH�WKH�EHQHILW�

RI�WKH�EDUJDLQ��EXW�UHFHLYHG�OHVV�WKDQ�ZKDW�ZDV�EDUJDLQHG�IRU���

��� 3ODLQWLII�-HUURG�+XQWHU�1LFKROV�

� 3ODLQWLII� -HUURG� +XQWHU� 1LFKROV� LV� DQG� ZDV� WKURXJKRXW� WKH� HYHQWV� SOHDGHG� KHUHLQ� D�

FLWL]HQ�RI�WKH�6WDWH�RI�)ORULGD��DQG�GRPLFLOHG�LQ�(GJHZDWHU��)ORULGD��,Q�RU�DURXQG�2FWREHU����������

3ODLQWLII�SXUFKDVHG�D�2QHZKHHO�3LQW�IURP�D�)XWXUH�0RWLRQ�DXWKRUL]HG�UHWDLOHU�LQ�)ORULGD��3ODLQWLII�URGH�

KLV�2QHZKHHO�IUHTXHQWO\��DQG��XQWLO�WKH�LQFLGHQW�GHVFULEHG�EHORZ��IHOW�FRPIRUWDEOH�XVLQJ�LW���

� 2Q�2FWREHU�����������3ODLQWLII�ZDV�ULGLQJ�KLV�2QHZKHHO�DW�DSSUR[LPDWHO\����PLOHV�SHU�

KRXU��QRW�IHHOLQJ�DQ\�SXVKEDFN��ZKHQ�WKH�ERDUG�VXGGHQO\�VKXW�GRZQ�DQG�QRVHGLYHG�LQWR�WKH�SD\PHQW��

3ODLQWLII�ZDV�WKURZQ�RII�WKH�%RDUG�DQG�UROOHG�LQWR�WKH�VWUHHW��)RUWXQDWHO\��WKHUH�ZHUH�QR�YHKLFOHV��EXW�

3ODLQWLII¶V�OHIW�DUP�ZDV�EURNHQ�LQ�WZR�SODFHV��UHTXLULQJ�KRVSLWDOL]DWLRQ��

� %DVHG�RQ�WKLV�LQFLGHQW��3ODLQWLII�QR�ORQJHU�IHOW�VDIH�RQ�WKH�%RDUG���

� 3ULRU�WR�KLV�SXUFKDVH��3ODLQWLII�KDG�EHHQ�ORRNLQJ�IRU�DQ�HOHFWURQLF�VNDWHERDUG�WKDW�ZDV�

IXQ�WR�ULGH��EXW�WKDW�ZDV�DOVR�GXUDEOH��UHOLDEOH��DQG�UHDVRQDEO\�VDIH�WR�RSHUDWH��3ODLQWLII�VDZ�DQG�UHFDOOHG�

)0¶V�DGYHUWLVHPHQWV�WKURXJK�DOO�IRUPV�RI�PHGLD��1RQH�RI�WKH�DGYHUWLVLQJ�WKDW�3ODLQWLII�UHYLHZHG�RU�

VDZ� FRQWDLQHG� D� GLVFORVXUH� DERXW� WKH� 1RVH�'LYH� 'HIHFW�� +DG� )0�PDGH� WKLV� GLVFORVXUH�� IURP� KLV�

UHVHDUFK�3ODLQWLII�ZRXOG�KDYH�UHFHLYHG�WKLV�GLVFORVXUH��DQG�KH�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�2QHZKHHO�

RU�ZRXOG� KDYH� SDLG� OHVV� IRU� LW�� 7KHUH� LV� D� VXEVWDQWLDO� GLIIHUHQFH� LQ� WKH�PDUNHW� YDOXH� RI� WKH� GHYLFH�

SURPLVHG�E\�)0�DQG�WKH�PDUNHW�YDOXH�UHFHLYHG�E\�3ODLQWLII��WKXV��3ODLQWLII�GLG�QRW�UHFHLYH�WKH�EHQHILW�

RI�WKH�EDUJDLQ��EXW�UHFHLYHG�OHVV�WKDQ�ZKDW�ZDV�EDUJDLQHG�IRU��

%�� 'HIHQGDQW�)XWXUH�0RWLRQ��,QF��

� )XWXUH� 0RWLRQ�� ,QF�� LV� D� SULYDWHO\� KHOG� FRPSDQ\� LQFRUSRUDWHG� LQ� 'HODZDUH� DQG�

KHDGTXDUWHUHG�LQ�6DQWD�&UX]��&DOLIRUQLD��)XWXUH�0RWLRQ�VHOOV�LWV�2QHZKHHO�SURGXFWV�WKURXJK�LWV�ZHEVLWH�

DQG�QXPHURXV�GHDOHUV�WKURXJKRXW�WKH�8QLWHG�6WDWHV��LQFOXGLQJ�LQ�&DOLIRUQLD�DQG�)ORULGD��ZLWK�GR]HQV�

RI�GHDOHUV�LQ�WKLV�'LVWULFW����
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,,,�� 9(18(�$1'�-85,6',&7,21�

� 7KLV�&RXUW�DOVR�KDV�RULJLQDO�MXULVGLFWLRQ�RYHU�WKH�VXEMHFW�PDWWHU�RI�WKLV�DFWLRQ�SXUVXDQW�

WR� ��� 8�6�&�� ��� ����� DQG� �����G��� 6XEMHFW� PDWWHU� MXULVGLFWLRQ� DULVHV� XQGHU� WKH� 0DJQXVRQ�0RVV�

:DUUDQW\�$FW�FODLPV�DVVHUWHG�XQGHU����8�6�&����������et seq. 7KLV�&RXUW�DOVR�KDV�MXULVGLFWLRQ�RYHU�WKH�

LQVWDQW�PDWWHU�SXUVXDQW�WR�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´������8�6�&����������et seq���

ZKLFK�YHVW�RULJLQDO�MXULVGLFWLRQ�LQ�WKH�GLVWULFW�FRXUWV�RI�WKH�8QLWHG�6WDWHV�IRU�DQ\�PXOWL�VWDWH�FODVV�DFWLRQ�

ZKHUH� WKH� DJJUHJDWH� DPRXQW� LQ� FRQWURYHUV\� H[FHHGV� ���PLOOLRQ� DQG� ZKHUH� WKH� FLWL]HQVKLS� RI� DQ\�

PHPEHU�RI�WKH�FODVV�RI�SODLQWLIIV�LV�GLIIHUHQW�IURP�WKDW�RI�DQ\�GHIHQGDQW���7KH����PLOOLRQ�DPRXQW�LQ�

FRQWURYHUV\�DQG�GLYHUVH�FLWL]HQVKLS�UHTXLUHPHQWV�RI�&$)$�DUH�VDWLVILHG�LQ�WKLV�FDVH���7KLV�&RXUW�DOVR�

KDV�VXSSOHPHQWDO�MXULVGLFWLRQ�RYHU�WKH�VWDWH�ODZ�FODLPV�EHFDXVH�WKRVH�FODLPV�DUH�LQWHJUDOO\�UHODWHG�WR�

WKH�IHGHUDO�FODLPV�DQG�IRUP�SDUW�RI�WKH�VDPH�FDVH�DQG�FRQWURYHUV\�XQGHU����8�6�&����������

� )0�GHVLJQHG��PDQXIDFWXUHG��GLVWULEXWHG��DQG�VROG�WKH�2QHZKHHO�%RDUGV�WKDW�IRUP� WKH�

EDVLV�RI�WKLV�&RPSODLQW��WKH�³6XEMHFW�2QHZKHHO´��WR�3ODLQWLIIV��

� 'HIHQGDQW� )0� PD\� EH� VHUYHG� ZLWK� SURFHVV� E\� VHUYLQJ� LWV� UHJLVWHUHG� DJHQW�� �����

&RUSRUDWLRQ�������*DWHZD\�2DNV�'U���6XLWH������6DFUDPHQWR��&$��

� 7KLV�&RXUW� KDV� SHUVRQDO� MXULVGLFWLRQ�RYHU�)0�E\�YLUWXH� RI� LWV� WUDQVDFWLQJ� DQG�GRLQJ�

EXVLQHVV�LQ�WKLV�'LVWULFW�DQG�EHFDXVH�)0�LV�UHJLVWHUHG�WR�GR�EXVLQHVV�LQ�&DOLIRUQLD��)0�

KDV� WUDQVDFWHG�DQG�GRQH�EXVLQHVV� LQ� WKH�6WDWH�RI�&DOLIRUQLD�DQG� LQ� WKLV�'LVWULFW�DQG�KDV�HQJDJHG� LQ�

VWDWXWRU\�YLRODWLRQV�DQG�FRPPRQ�ODZ�WRUWLRXV�FRQGXFW�LQ�&DOLIRUQLD�DQG�LQ�WKLV�'LVWULFW��

� 9HQXH�LV�SURSHU�SXUVXDQW�WR����8�6�&���������D��	��E��EHFDXVH�D�VXEVWDQWLDO�SDUW�RI�WKH�

HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLPV�RFFXUUHG�LQ�WKLV�'LVWULFW��9HQXH�LV�SURSHU�SXUVXDQW�WR����

8�6�&���������D��	��E��EHFDXVH�)0�WUDQVDFWV�DIIDLUV�LQ�WKLV�'LVWULFW��DQG�WKH�HQGV�RI�MXVWLFH�UHTXLUH�LW��

9HQXH�LV�DOVR�SURSHU�LQ�WKLV�'LVWULFW�XQGHU����8�6�&���������E�����EHFDXVH�)0�UHVLGHV�LQ�WKLV�MXGLFLDO�

'LVWULFW�IRU�YHQXH�SXUSRVHV��
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$�� 7KH�1RVH�'LYH�'HIHFW�

� $V�GHVFULEHG�DERYH��WKH�2QHZKHHO�VNDWHERDUG�SURGXFHV�³SXVKEDFN´�ZKHQ�DSSURDFKLQJ�

WKH�GHYLFH¶V� OLPLWV�GXULQJ�XVH��%XW� WKH�KDUGHU� WKH�GHYLFH�ZRUNV�WR�PDLQWDLQ�RSHUDWLRQV�� WKH�OHVV�WKH�

2QHZKHHO�LV�DEOH�WR�DVVLVW�WKH�ULGHU�LQ�EDODQFLQJ��2QFH�WKH�PRWRU¶V�UHVRXUFHV�UHDFK�D�FULWLFDO�SRLQW��WKH�

PRWRU¶V� QRUPDO� DELOLW\� WR� KHOS� WKH� ULGHU� EDODQFH� LV� GLPLQLVKHG�� DQG� WKH� ULGHU� ZLOO� H[SHULHQFH� DQ�

XQH[SHFWHG�QRVHGLYH��2IWHQ��WKLV�ZLOO�IHHO�WR�WKH�ULGHU�OLNH�WKH�PRWRU�VXGGHQO\�FXW�RXW�RU�VKXW�GRZQ��

'LIIHUHQW�IDFWRUV�LPSDFW�ZKHQ�DQG�ZKDW�ZLOO�FDXVH�WKH�2QHZKHHO�WR�VKXWGRZQ�DQG�QRVHGLYH��LQFOXGLQJ�

WKH�ULGHU¶V�ZHLJKW��WLUH�SUHVVXUH��ZLQG�GLUHFWLRQ��EDWWHU\�OHYHO��ULGHU�VWDQFH��DQG�WKH�JUDGH�RI�LQFOLQH�RU�

GHFOLQH��7KXV��LW�LV�LPSRVVLEOH�WR�SUHGLFW�H[DFWO\�ZKHQ�D�QRVHGLYH�ZLOO�RFFXU�RU�ZKDW�ZLOO�FDXVH�LW�WR�

RFFXU��

� 7KH�SULPDU\�FDXVH�RI�³SXVKEDFN´�QRVHGLYLQJ�LV�YHORFLW\��:KHQ�H[SHULHQFLQJ�YHORFLW\�

SXVKEDFN��WKH�ULGHU�ZLOO�IHHO�WKH�QRVH�RI�WKH�%RDUG�ULVH�WR�YDULRXV�GHJUHHV�ZKHQ�D�FHUWDLQ�YHORFLW\�LV�

UHDFKHG��2IWHQ��YHORFLW\�SXVKEDFN�RFFXUV�DW�D�VSHHG�ORZHU�WKDQ�WKDW�RI�WKH�PD[LPXP�GXH�WR�WKH�DERYH�

PHQWLRQHG�IDFWRUV��

� 3XVKEDFN�DQG�QRVHGLYHV�DOVR�RFFXU�RQ�LQFOLQHV�DQG�GHFOLQHV��SXUSRUWHGO\�WR�DOHUW� WKH�

ULGHU�WKDW�WKH�PRWRU�LV�RQ�WKH�YHUJH�RI�EHFRPLQJ�RYHUZRUNHG��7KH�SUREOHP�ZLWK�WKLV�IRUP�RI�SXVKEDFN��

KRZHYHU��LV�WKDW�LW�LV�GLIILFXOW�IRU�WKH�ULGHU�WR�GLVFHUQ�ZKHWKHU�WKH�ULGHU�LV�DFWXDOO\�IHHOLQJ�SXVKEDFN��RU�

DOWHUQDWLYHO\�ZKHWKHU�LW�LV�WKH�QDWXUDO�UHVLVWDQFH�FDXVHG�E\�WKH�LQFOLQH�GHFOLQH��:KLOH�DVFHQGLQJ�KLOOV��

ULGHUV�DUH�DOUHDG\�SUHVVLQJ�DJDLQVW�WKH�QRVH�DQG�WKH�JUDGH�RI�WKH�KLOO�WR�DVFHQG��DQG�WKHUHIRUH�PD\�QRW�

GLVFHUQ�SXVKEDFN��

� :KLOH� GHVFHQGLQJ�� D� ULGHU� PD\� QRW� IHHO� SXVKEDFN� EHFDXVH� KLV�KHU� ZHLJKW� LV� OLNHO\�

DOUHDG\�RQ�WKH�WDLO�WR�FRQWURO�VSHHG��3XVKEDFN�LQ�VXFK�VLWXDWLRQV�ZLOO�OLNHO\�UHVXOW�LQ�D�VXGGHQ�QRVHGLYH�

RU�WDLOVSLQ��HVSHFLDOO\�LI�WKH�ULGHU�LV�XQDZDUH�WKDW�WKH�%RDUG�LV�JLYLQJ�WKHP�SXVKEDFN��$JDLQ��WKH�UHVXOW�

ZLOO�EH�WKDW�WKH�ULGHU�IHHOV�WKH�%RDUG�VXGGHQO\�VKXW�GRZQ�GXULQJ�RSHUDWLRQ��

� $QRWKHU�IRUP�RI�SXVKEDFN�RFFXUV�ZKHQ�WKH�2QHZKHHO�LV�QHDULQJ�EDWWHU\�GHSOHWLRQ��7KLV�

SXVKEDFN�SXUSRUWHGO\�DOHUWV�ULGHUV�E\�HOHYDWLQJ�WKH�QRVH�GUDPDWLFDOO\��:KHQ�WKH�2QHZKHHO�SXUSRUWHGO\�
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VHQVHV�WKDW�WKH�EDWWHULHV�DUH�DERXW�WR�EH�GDPDJHG�E\�RYHU�GHSOHWLRQ��WKH�%RDUG�ZLOO�VKXW�RII�HQWLUHO\��

OHDYLQJ�WKH�ULGHU�WR�VXGGHQO\�DQG�XQH[SHFWHGO\�UHFDOLEUDWH�KLV�KHU�EDODQFH��RIWHQ�UHVXOWLQJ�LQ�WKH�ULGHU�

EHLQJ�WKURZQ�IURP�WKH�%RDUG��

� <HW�DQRWKHU�IRUP�RI�SXVKEDFN�LV�UHIHUUHG�WR�DV�UHJHQHUDWLRQ�SXVKEDFN��2QH�ZD\�WKDW�WKH�

2QHZKHHO�UHFKDUJHV�LWV�EDWWHU\�LV�WR�FROOHFW�NLQHWLF�HQHUJ\�ZKHQ�JRLQJ�GRZQ�D�GHFOLQH�DQG�WR�UHVHUYH�

WKLV�SRZHU�LQ�WKH�EDWWHU\��+RZHYHU��WKLV�PD\�UHVXOW�LQ�WKH�EDWWHU\�EHFRPLQJ�RYHUFKDUJHG��ZKLFK�ZRXOG�

GDPDJH�WKH�EDWWHU\��)0�SXUSRUWHGO\�³DGGUHVVHG´�WKLV�SUREOHP�E\�GHVLJQLQJ�WKH�%RDUG�WR�VXGGHQO\�DQG�

XQH[SHFWHGO\�VKXW�GRZQ�WR�SUHYHQW�EDWWHU\�GDPDJH��DW�WKH�H[SHQVH�RI�ULGHU�VDIHW\��,QVWHDG�RI�DOORZLQJ�

WKH�EDWWHU\�WR�RYHUFKDUJH��SULRU�WR�UHJHQHUDWLRQ�UHODWHG�GDPDJH�WR�WKH�EDWWHU\��WKH�2QHZKHHO�ZLOO�VKXW�

GRZQ�� 7KH� VDPH� SUREOHPV� LQ� GLVFHUQLQJ� SXVKEDFN� ZKLOH� DVFHQGLQJ�GHVFHQGLQJ� DOVR� RFFXU� LQ� WKLV�

VLWXDWLRQ��

� $QRWKHU�FRPPRQ�FDXVH�RI�QRVHGLYHV�LV�DFFHOHUDWLRQ��,I�D�ULGHU�DWWHPSWV�WR�DFFHOHUDWH�

TXLFNO\��WKH�PRWRU�PD\�QRW�VXSSRUW�WKH�VXGGHQ�ZHLJKW�DQG�IRUFH�RQ�LW�DQG�WKH�QRVH�ZLOO�VXGGHQO\�GURS��

<HW�� )0�DGYHUWLVHV� LWV�2QHZKHHO¶V� DELOLW\� WR� DFFHOHUDWH� TXLFNO\�� HYHQ� IURP� D� FRPSOHWH� VWRS��6XFK�

DFFHOHUDWLRQ�QRVHGLYHV�FDQ�KDSSHQ�DW�DQ\�VSHHG��HYHQ�IURP�D�GHDG�VWRS��DQG�WKH�ULGHU�ZLOO�IHHO�DV�WKRXJK�

WKH�PRWRU�KDV�VXGGHQO\�FXW�RXW�RU�VKXW�RII��³7DLO�VOLGHV´�FDQ�DOVR�RFFXU�ZKHQ�WKH�ULGHU�VKLIWV�KLV�KHU�

ZHLJKW�RQWR�WKH�EDFN�RI�WKH�%RDUG�DQG�WKHUHE\�RYHUZKHOPV�WKH�PRWRU��,Q�WKDW�FDVH��WKH�WDLO�RI�WKH�%RDUG�

ZLOO�VXGGHQO\�GURS�DQG�VOLGH�RQ�WKH�JURXQG��FDXVLQJ�WKH�ULGHU�WR�EHFRPH�LQVWDQWO\�XQEDODQFHG��

� 1RW� RQO\� LV� LW� SURKLELWLYHO\� GLIILFXOW� WR� GHWHUPLQH�ZKHQ�QRVHGLYHV�WDLOVSLQV�VKXW�RIIV�

ZLOO�RFFXU��EXW�WKH�UHVXOW�RI�VXFK�XQH[SHFWHG�DQG�XQGLVFHUQLEOH�HYHQWV�DOPRVW�LQYDULDEO\�FDXVH�WKH�ULGHU�

WR�EH�HMHFWHG�RU�IDOO�IURP�WKH�%RDUG��RIWHQ�UHVXOWLQJ�LQ�VLJQLILFDQW�LQMXULHV��$�2QHZKHHO�QRVHGLYH�RU�

VKXW�RII� LV� QRW� D�PLOG� HYHQW� DV� LW�PLJKW�EH�ZLWK� DQ\�RWKHU� W\SH�RI�YHKLFOH��7KH� IURQW�RI� WKH�%RDUG�

YLROHQWO\�VODPV�LQWR�WKH�JURXQG�DQG�WKH�ULGHU�LV�WKURZQ�IRUZDUG��DOO�ZLWKRXW�ZDUQLQJ��

� 1HZV�DUWLFOHV�UHSRUW� WKDW� WKH�1RVH�'LYH�'HIHFW�KDV� OHG� WR�VHULRXV� LQMXULHV�� LQFOXGLQJ�

GHDWK��2QH�7H[DV�PDQ�ORVW�KLV�OLIH�ZKHQ��DFFRUGLQJ�WR�KLV�FRXQVHO¶V�ZHEVLWH��³KH�H[SHULHQFHG�D�VXGGHQ�

VWRS�ZKLOH�XVLQJ�WKH�VNDWHERDUG��7KLV�VXGGHQ�VWRS�IHDWXUH��UHODWHG�WR�WKH�µSXVKEDFN¶�RI�WKH�XQLW¶V�VDIHW\�
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V\VWHP��LV�EXLOW�LQWR�WKH�VFRRWHU¶V�PHFKDQLFV��7KLV�EXLOW�LQ�VDIHW\�IHDWXUH�LV�EHOLHYHG�WR�EH�D�GHIHFWLYH�

IHDWXUH�IRU�WKHVH�W\SHV�RI�VFRRWHUV�DQG�LV�WKRXJKW�WR�EH�WKH�UHDVRQ�WKDW�WKH�VFRRWHU�PDGH�D�KDUG�VWRS�´��

� ,Q�DQRWKHU�SRVWLQJ�RQ�D�VHSDUDWH�ODZ�ILUP�ZHEVLWH�FKURQLFOLQJ�WKH�LQMXULHV�DQG�GHDWKV�

FDXVHG�E\�WKH�1RVH�'LYH�'HIHFW��WKH�SRVWLQJ�H[SODLQV�WKDW�³>X@QOLNH�WDNLQJ�D�VSLOO�RII�RI�D�WUDGLWLRQDO�

IRXU�ZKHHOHG�VNDWHERDUG��WKHVH�ULGHUV�VD\�WKH\�GLGQ¶W�MXVW�IDOO�RII�RI�WKH�2QHZKHHO��,QVWHDG��WKH\�FODLP�

WKDW�ZKHQ� WKH� IURQW�RI� WKH�ERDUG�FUDVKHG�GRZQZDUG�� LW� IRUFHIXOO\�SURSHOOHG� WKHP� IRUZDUG�� LQWR� WKH�

JURXQG��,I�D�2QHZKHHO�DFFLGHQW�ZHUH�WR�FDXVH�WKH�ULGHU�WR�KLW�WKH�JURXQG�KHDGILUVW��LW�PD\�SXW�WKHP�DW�

ULVN�RI�FRQFXVVLRQV�DQG�WUDXPDWLF�EUDLQ�LQMXULHV��RU�WKH\�PD\�ODQG�KDUG�HQRXJK�RQ�WKHLU�IRUZDUG�OHDQLQJ�

KDQG�RU�DUP�WR�IUDFWXUH�ERQHV�´���

� $FFRUGLQJ� WR�DQRWKHU�DUWLFOH�RQ� WKH� LQWHUQHW� �³MGVXSUD�FRP´���DW� OHDVW� WKUHH�ZURQJIXO�

GHDWK�ODZVXLWV�KDYH�EHHQ�ILOHG�DV�RI�-XO\������DJDLQVW�)0�UHODWHG�WR�WKH�1RVH�'LYH�'HIHFW��Id.�$QRWKHU�

DUWLFOH�LGHQWLILHV�D�IRXUWK�ZURQJIXO�GHDWK�ODZVXLW��VWHPPLQJ�IURP�D�QRVH�GLYLQJ�LQFLGHQW�LQ�'HFHPEHU�

�����LQ�&RORUDGR���

� 7KH�1RVH�'LYH�'HIHFW�KDV�EHHQ�WKH�VXEMHFW�RI�FRPSODLQWV�RQOLQH�DV�ZHOO��$ERXW�WKUHH�

\HDUV�DJR��RQH�XVHU�RQ�WKH�5HGGLW�ZHEVLWH�SRVWHG�WKH�IROORZLQJ�RQ�2QHZKHHO¶V�VXEUHGGLW��³,�ZDV�ULGLQJ�

XSKLOO�IRU���VHFRQGV�DQG�JRLQJ�VWUDLJKW�DIWHUZDUG��$QG�LW�VXGGHQO\�VWRSSHG�DQG�WKUHZ�PH�RII��,W�ZDV����

PSK�DQG�,�JRW�D�ELJ�EUXLVH�RQ�P\�HOERZ��&DQ�VRPHRQH�KHOS�PH�H[SODLQ�IRU�>VLF@�WKLV�VLWXDWLRQ�´��

� $QRWKHU�XVHU�UHVSRQGHG�DV�IROORZV��id.���³,�MXVW�KDG�D�EDG�IDOO�WRGD\�LQ�D�VLPLODU�VLWXDWLRQ�

�MXVW�FDPH�EDFN�IURP�(5��ZDV�JRLQJ�FORVH�WR�IXOO�VSHHG�RQ�IODW�SDYHPHQW��ZLWK�����EDWWHU\�RQ�D�3LQW�

;5��ERXJKW�LW�WZR�GD\V�DJR�>�@�7KH�ERDUG�VWRSSHG�DOO�RI�D�VXGGHQ��ZHQW�QRVH�GRZQ�DQG�L�IOHZ�DQG�

VWXPEOHG�RQ�WKH�SDYHPHQW��GLVORFDWHG�P\�VKRXOGHU�DQG�RWKHU�EUXLVHV�´�

�
��KWWSV���ZZZ�SLQWDV�FRP�EORJ�HOHFWULF�RQHZKHHO�VNDWHERDUG�VKXWV�RII�VXGGHQO\�NLOOV�WH[DV�PDQ���
��KWWSV���ZZZ�MGVXSUD�FRP�OHJDOQHZV�RQHZKHHO�VNDWHERDUG�LQMXU\�ODZVXLW�����������
��KWWSV���ZZZ�YDLOGDLO\�FRP�QHZV�HDJOH�YDOOH\�ODZVXLW�FODLPV�RQHZKHHOV�IDLOXUH�WR�ZDUQ�LV�WR�

EODPH�IRU�HDJOH�FRXQW\�PDQV�GHDWK���
��KWWSV���ZZZ�UHGGLW�FRP�U�RQHZKHHO�FRPPHQWV�FQKL�Q�RQHZKHHOBMXVWBVXGGHQO\BVWRSBZKLOHB

ULGLQJ���
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%�� )0�3URPRWHV�WKH�2QHZKHHO�DV�D�+DUPOHVV�³7R\´��

� )0� SURPRWHV� LWVHOI� DV� EHLQJ� ³,1� 7+(� %86,1(66� 2)� 0$.,1*� 7+(� )8785(�

5$'�´��KWWSV���RQHZKHHO�FRP�SDJHV�DERXW�XV���$�SURPRWLRQDO�YLGHR�RQ�)0¶V�ZHEVLWH�VWDWHV�WKDW�WKH�

2QHZKHHO�ZDV�GHVLJQHG�WR�PDNH�ULGHUV�IRUJHW�WKDW�³WKHUH�DUH�WKRXVDQGV�RI�FDOFXODWLRQV�KDSSHQLQJ�SHU�

VHFRQG�WR�NHHS�\RX�SHUIHFW�´�7KH�VDPH�YLGHR�GHSLFWV�WKH�2QHZKHHO�GHYLFH�EHLQJ�RSHUDWHG�LQ�FRQFUHWH�

GUDLQDJH�EDVLQV��WKURXJK�VWDQGLQJ�ZDWHU��RQ�DQ�RSHQ�KLJKZD\��ZLWK�FDUV�DSSURDFKLQJ���DFURVV�GLUW�SDWKV��

RQ� WKH� EHDFK�� WKURXJK�ZRRGHG� DUHDV�� DFURVV� IDOOHQ� ORJV�� DQG� RQ� DQG� RII� WKH� VLGHZDON�� 2QHZKHHO�

VSRQVRUHG�YLGHRV�VKRZ�XVHUV�ULGLQJ�ERWK�ZLWK�DQG�ZLWKRXW�KHOPHWV��

� )0¶V�ZHEVLWH�SURPRWHV� WKUHH�PRGHOV��ZKLFK� LW�GHVFULEHV�DV�³7+(�3(5)(&7�5,'(�

)25�(9(5<�5,'(5´��D�³SLQW´�PRGHO��D�³SLQW�[´�PRGHO�´�DQG�D�³*7�PRGHO��ZLWK�D�OLVWHG�SULFH�RI�

����������������DQG���������UHVSHFWLYHO\��

� 7KH�2QHZKHHO�VNDWHERDUGV�DUH�SURPRWHG�DV�IROORZV�RQ�)0¶V�ZHEVLWH���

x� ³5,',1*� ,1�0,187(6�� 6WLFN� WKH� ODQGLQJ�� 3LQW� IHDWXUHV� 6LPSOHVWRS� GLVPRXQW�

WHFKQRORJ\��HQDEOLQJ�QHZ�ULGHUV�WR�OHDUQ�WR�ULGH�TXLFNO\�DQG�IHHO�FRQILGHQW�´��

x� ³7KLV�OLWWOH�ULSSHU�KLWV�WKH�VZHHW�VSRW�EHWZHHQ�SULFH��SHUIRUPDQFH��DQG�SUDFWLFDOLW\�´��

x� µ³3LQW¶�LV�SXUH�MR\��������,W�KDV�D�]LSS\��SOD\IXO��DQG�UHVSRQVLYH�ULGH�IHHO�ZKLFK�SDLUV�

ZHOO�ZLWK�FRIIHH�UXQV��GULYHZD\�VKHQDQLJDQV��DQG�PRPHQWDU\�HVFDSHV�IURP�UHDOLW\�´�

� 7KH�ZHEVLWH�FRQWDLQV�WHVWLPRQLDOV�IURP�SXUSRUWHG�RZQHUV�RI�WKH�2QHZKHHO�VNDWHERDUG��

$PRQJ�WKHVH�WHVWLPRQLDOV�DUH�VWDWHPHQWV�IURP�³0DWWHR�9�´�WKDW�LW¶V�WKH�³The most fun toy that I’ve 

ever owned�´��$GGLWLRQDO�WHVWLPRQLDOV�DUH�DV�IROORZV��

x� ³5\DQ�9�´�VWDWHG��³/RYLQJ�WKH�ERDUG��)LUVW�JR�DW�RQH�ZKHHOLQJ��QHYHU�VNDWHERDUGHG�

EHIRUH��(DV\�WR�OHDUQ�DQG�H[WUHPHO\�IXQ��:H¶OO�>VLF@�EXLOW�HQJLQHHUHG«´�

x� ³5D\�5�´�VWDWHG�³$�6(1,25�&,7,=(1�=,33,1*�$5281'�72:1��,�DP�HQMR\LQJ�

P\�RQH�ZKHHO�SLQW�LW�LV�DQ�DZHVRPH�ULGH��,¶P����\HDUV�ROG�DQG�EHHQ�VSLQQLQJ�DURXQG�

WRZQ��$ZHVRPH�IXQ���´�

�
��$OO�RI�WKHVH�VWDWHPHQWV�VFUROO�DFURVV�WKH�VFUHHQ�DW�ZZZ�RQHZKHHO�FRP����
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x� ³-HVVLFD�:�´�VDLG��³'D\���&UXLVLQJ��,�ORYH�LW��,W¶V�VR�FRRO�,�WKRXJKW�LW�ZDV�JRLQJ�WR�

WDNH�VHYHUDO�GD\V�WR�OHDUQ�WR�ULGHV�>VLF@��,�ZDV�FUXLVLQJ�DURXQG�WRZQ�E\�GD\��«´�

x� ³'DYLG�+��VWDWHG��³0\�3,17�LV�VLPSO\�RXWVWDQGLQJ��:KDW�D�FRQFHSW��,�VLPSO\�FDQ¶W�

JHW�HQRXJK�WLPH�WR�ULGH�LW�DQG�WDNH�GLIIHUHQW�DGYHQWXUHV�ULGLQJ�LW«´�

x� ³5REHUW�.�´�VWDWHG��³%HVW�QHZ�KREE\��*RW�P\�2QHZKHHO�EHJJLQJ�>VLF@�RI�RFW�DQG�VR�

IDU�ORYH�LW�FDQ¶W�ZDLW�IRU�WKH�ZDUP�ZHDWKHU�´�

x� ³-DPDDO� *�´� VWDWHG�� ³+HDYHQO\� EXWWHU�� ,� DP� WRWDOO\� DGGLFWHG�	� LW¶V� EHHQ� RQO\� ��

ZHHNV��,�ORYH�P\�SLQW�	�LW¶V�>VLF@�FDUYLQJ�DELOLW\�´�

� 7KH�VHFRQG� OLVWHG�³)$4´�RQ�)0¶V�ZHEVLWH�DVNV��³$UH�2QHZKHHOV�GLIILFXOW� WR�ULGH"´�

3RVWHG�UHVSRQVH��³1RSH��$Q\RQH�FDQ�ULGH�2QHZKHHO�ZLWK�D�OLWWOH�LQVWUXFWLRQ�DQG�SUDFWLFH��2QHZKHHO�

LV�SDFNHG�ZLWK�WHFKQRORJ\�WKDW�DFWLYHO\�KHOSV�WR�NHHS�\RX�EDODQFH���������7HQV�RI�WKRXVDQGV�RI�SHRSOH�RI�

DOO�DJHV�DQG�VNLOO�OHYHOV�KDYH�OHDUQHG�WR�ULGH�DQG�ZH�NQRZ�\RX�FDQ�GR�LW�WRR��'RQ¶W�EHOLHYH�XV"�:DWFK�

XV�GHPR�D�VWUDQJHU�RU�FKHFN�RXW����\HDU�ROG��6KUHGGLQ�(GGLH�´��7KH�SKUDVH�³6KUHGGLQ�(GGLH´�LV�D�OLQN�

WR�D�<RX7XEH�YLGHR�IHDWXULQJ�D�JURXS�RI�VHQLRU�FLWL]HQV��VRPH�LQ�ZKHHOFKDLUV��FKHHULQJ�RQ�DQ�HOGHUO\�

JHQWOHPHQ�RQ�D�2QHZKHHO��ZLWK�D�\RXQJHU�SHUVRQ�SURPSWLQJ�KLP�ZLWK��³LW¶V�D�OLWWOH�HDVLHU�WKDQ�\RX�

WKRXJKW��KXK"´���

� $QRWKHU�)$4�DVNV��³:KDW¶V�WKH�PD[LPXP�DJH�WR�ULGH�2QHZKHHO"´�3RVWHG�UHVSRQVH��

³7KHUH�LV�QRQH��:H�KDYH�ULGHUV�RI�DOO�DJHV�DQG�LW�LV�QHYHU�WRR�ODWH�WR�VWDUW�ULGLQJ�D�2QHZKHHO��'RQ¶W�

EHOLHYH�XV"�&KHFN�RXW����\HDU�ROG��6KUHGGLQ�(GGLH�´��

� $QRWKHU� )$4� DVNV�� ³'R� 2QHZKHHOV� QHHG� UHJXODU� PDLQWHQDQFH"´� 3RVWHG� UHVSRQVH��

³1RSH��7KH\¶UH�EXLOW�OLNH�WDQNV�´�

�
��KWWSV���RQHZKHHO�FRP�SDJHV�IDT��
��KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y �(*FO���EXZ	W ��V��
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&�� )0�)DLOHG�WR�$GHTXDWHO\�:DUQ�5LGHUV�RI�WKH�'DQJHU�5LVNV�

� )0¶V�2ZQHU¶V�0DQXDO� IDLOV� WR�DGHTXDWHO\�ZDUQ�XVHUV�RI� WKH� ULVNV�RI� WKH�1RVH�'LYH�

'HIHFW��$PRQJ�WKH�GHILFLHQFLHV�RI�WKH�2ZQHU¶V�0DQXDO�DUH�WKH�IROORZLQJ����

x� 7KH�FRYHU�SDJH�GRHV�QRW�LQFOXGH�DQ\�LQGLFDWLRQ�WKDW�WKH�RZQHU¶V�PDQXDO�FRQWDLQV�

LPSRUWDQW�VDIHW\�LQIRUPDWLRQ��S�������

x� 3DJH� �� FRQWDLQV� LOOXVWUDWHG� SLFWXUHV� GHPRQVWUDWLQJ� KRZ� WR� ULGH� RQ� WKH� ERDUG� ±� D�

TXLFN�VWDUW� WXWRULDO�� 7KHUH� DUH� QR� VDIHW\� ZDUQLQJV� WKDW� SUHFHGH� WKLV� TXLFN� VWDUW�

WXWRULDO��ZKLFK�LV�DGYLVDEOH�WR�LQFUHDVH�WKH�SRVVLELOLW\�WKDW�WKH�XVHU�ZLOO�UHDG�WKHP��

o� 3DJH���DOVR�KDV�D�EXOOHW�XQGHU�RQH�SLFWXUH�WKDW�VD\V�³$OZD\V�ZHDU�D�KHOPHW�´�

EXW� LW� LV� SUHVHQWHG� LQ� UHJXODU� W\SH�� DQG� QRW� KLJKOLJKWHG� DV� D� ³:DUQLQJ´� RU�

VRPHWKLQJ�VLPLODU��

o� 7KHUH�LV�DOVR�QR�UHIHUHQFH�WR�WKH�QHHG�IRU�RWKHU�SURWHFWLYH�HTXLSPHQW��VXFK�DV�

ZULVW�JXDUGV���

x� 3DJH���VWDWHV�³3OHDVH�UHDG�>WKH�PDQXDO@�EHIRUH�\RX�WDNH�\RXU�ILUVW�ULGH�DQG�NHHS�LW�

IRU�UHIHUHQFH�´�%XW�WKLV�ODQJXDJH�LV�RYHUVKDGRZHG�E\�WKH�DOO�FDSV�H[KRUWDWLRQ�DERYH�

LW�³:(/&20(�72�7+(�5(92/87,21�´�DQG�EHORZ�LW�³*(77,1*�7+(5(�

,6�025(�7+$1�+$/)�7+(�)81�´�

x� 3������XQGHU�WKH�EOXH�EROGHG�DOO�FDSV�KHDGHU�³$1�,1&5(',%/(�5,'(�´�LW�VWDWHV�

³4XLWH� VLPSO\� WKH�PRVW�EHDXWLIXO� ULGLQJ� H[SHULHQFH�RQ� WKH�SODQHW�� �� �� �� ��6R� HDV\�

JUDQGSD�FDQ�GR�LW������2QHZKHHO�LV�GHVLJQHG�WR�EH�LQWXLWLYH��$Q\RQH�FDQ�OHDUQ�WKH�

EDVLFV�LQ�MXVW�D�IHZ�PLQXWHV�´�%\�GHVFULELQJ�WKH�H[SHULHQFH�DV�EHLQJ�³LQWXLWLYH�´�)0�

LV�GRZQSOD\LQJ�LWV�RZQ�VDIHW\�DQG�XVHU�UHFRPPHQGDWLRQV��

x� 3DJHV�������GHVFULEH�WKH�³SXVK�EDFN´�IXQFWLRQ�GHVFULEHG�DERYH��EXW�FULWLFDOO\�GRHV�

QRW�H[SODLQ�KRZ�WKH�SXVK�EDFN�IXQFWLRQ�LV�D�ZDUQLQJ�VLJQDO�WKDW�SUHFHGHV�WKH�1RVH�

�
���7KHVH�GHILFLHQFLHV�DUH�EDVHG�RQ�WKH�0DQXIDFWXUHU¶V�*XLGH�WR�'HYHORSLQJ�&RQVXPHU�3URGXFWLRQ�

,QVWUXFWLRQV��SXEOLVKHG�E\�WKH�8�6��&RQVXPHU�3URGXFW�6DIHW\�&RPPLVVLRQ�LQ�������5HIHUHQFHV�WR�WKLV�
*XLGH�DUH�LQ�SDUHQWKHVLV�EHORZ��
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'LYH� 'HIHFW��At no point does the Owner’s Manual identify push back as a 

warning signal.�

o� 7KH� ³SXVK� EDFN´� IHDWXUH� DOVR� LV� XVHG� WR� VLJQDO� PXOWLSOH� FRPSOHWHO\� GLVWLQFW�

FRQGLWLRQV��H[FHVVLYH�VSHHG��RYHUFKDUJLQJ�� ORZ�EDWWHU\��RU� WKH�XVHU�PD\�KDYH�

LQDGYHUWHQWO\�VKLIWHG�KHU�ZHLJKW�RQWR�KHU�EDFN�IRRW��

� 7KH�FXPXODWLYH�HIIHFW�RI�WKH�2ZQHU¶V�0DQXDO�LV�WR�GHHPSKDVL]H�WKH�OHJLWLPDWH�VDIHW\�

ULVNV�RI�WKH�%RDUGV�LQ�IDYRU�RI�HPSKDVL]LQJ�WKHLU�HDVH�RI�XVH��8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��WKLV�ZDV�D�

GHOLEHUDWH�DWWHPSW�E\�)0�WR�PDUNHW�DQG�DSSHDO�WR�DV�ZLGH�RI�D�VSHFWUXP�RI�ULGHUV�DV�SRVVLEOH�DW�WKH�

H[SHQVH�RI�VDIHW\��

� ,Q�DGGLWLRQ� WR� WKH� LQDGHTXDWH�ZDUQLQJV� WKH�2ZQHU¶V�0DQXDO�� WKHUH� LV�QR�DXGLWRU\�RU�

YLVXDO�VLJQDOV�WR�DOHUW�WKH�UHDGHU�WR�WKH�KD]DUGRXV�V\VWHP��7KHVH�DUH�EDVLF�VWHSV�WKDW�)0�GLG�QRW�WDNH��

GHVSLWH�WKH�IDFW�WKDW�XVHUV�KDYH�DQ�$SS�WKDW�WUDFNV�WKHLU�PRYHPHQWV�DQG�DOORZV�WKHP�WR�FXVWRPL]H�WKH�

VHWWLQJV�RI�WKH�%RDUGV��1RU�LV�WKHUH�DQ\�WUDLQLQJ�PRGHO�WKDW�FRXOG�KDYH�EHHQ�LQVWDOOHG�RQ�WKH�DSS��WR�

DOORZ�ULGHUV�WR�H[SHULHQFH�SXVK�EDFN�LQ�D�VDIH�DQG�FRQWUROOHG�HQYLURQPHQW��

9�� 72//,1*�2)�7+(�67$787(�2)�/,0,7$7,216�

� $V�RI�WKH�GDWH�RI�WKLV�&RPSODLQW��'HIHQGDQW�FRQWLQXHV�WR�PDUNHW�WKH�2QHZKHHO�EDVHG�

RQ�LWV�HDVH�RI�XVH��FRQWURO��DQG�YHUVDWLOLW\�LQ�DOO�FRQGLWLRQV��GHVSLWH�LWV�NQRZOHGJH�WKDW�LWV�2QHZKHHO�

VNDWHERDUGV�DUH�GHIHFWLYH�DQG�XQUHDVRQDEO\�GDQJHURXV��'HIHQGDQW�VWLOO�KDV�QRW�GLVFORVHG�DQG�FRQWLQXHV�

WR�FRQFHDO�WKDW�WKH�2QHZKHHO�VNDWHERDUGV�DUH�GHIHFWLYH�DQG�XQUHDVRQDEO\�GDQJHURXV���

� 3ODLQWLIIV�KDG�QR�ZD\�RI�NQRZLQJ�DERXW�'HIHQGDQW¶V�ZURQJIXO�DQG�GHFHSWLYH�FRQGXFW�

ZLWK�UHVSHFW�WR�WKH�GHIHFWLYH�2QHZKHHO�VNDWHERDUGV��

� :LWK� UHVSHFW� WR� FXVWRPHUV� ZKR� KDYH� QRW� \HW� H[SHULHQFHG� WKH� 1RVH�'LYH� 'HIHFW��

3ODLQWLIIV� DQG�&ODVV�PHPEHUV� GLG� QRW� GLVFRYHU� DQG� FRXOG� QRW� UHDVRQDEO\� KDYH� GLVFRYHUHG� SULRU� WR�

SXUFKDVH�WKDW�WKHLU�2QHZKHHO�VNDWHERDUGV�DUH�GHIHFWLYH�DQG�XQUHDVRQDEO\�GDQJHURXV��LQFOXGLQJ�WKDW�

WKHLU�2QHZKHHO�VNDWHERDUG�PD\�DEUXSWO\�QRVH�GLYH�RU�VWRS�UXQQLQJ��RU�WKDW��DV�D�UHVXOW�RI�WKH�IRUHJRLQJ��

WKH\�RYHUSDLG�IRU�WKHLU�2QHZKHHO�VNDWHERDUGV��WKH�YDOXH�RI�WKHLU�2QHZKHHO�VNDWHERDUGV�LV�GLPLQLVKHG��

DQG�RU�WKHLU�2QHZKHHO�VNDWHERDUGV�ZLOO�UHTXLUH�FRVWO\�PRGLILFDWLRQ�WR�IL[�WKH�1RVH�'LYH�'HIHFW��DQG�
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WKDW� DQ\� VXFK�PRGLILFDWLRQV�ZLOO� LPSDLU� RWKHU� TXDOLWLHV� RI� WKH�2QHZKHHO� VNDWHERDUG� WKDW� IRUPHG� D�

PDWHULDO� SDUW� RI� WKH� EDUJDLQ� EHWZHHQ� WKH� SDUWLHV� LQ� WKH� SXUFKDVH� RI� WKH� 2QHZKHHO� VNDWHERDUGV� E\�

3ODLQWLIIV�DQG�&ODVV�PHPEHUV���

� :LWK� UHVSHFW� WR�2QHZKHHO� VNDWHERDUGV� WKDW� KDYH� H[SHULHQFHG� WKH�1RVH�'LYH�'HIHFW�

SULRU� WR� WKH� ILOLQJ�RI� WKLV�&RPSODLQW��3ODLQWLIIV� DQG�&ODVV�PHPEHUV�GLG�QRW�GLVFRYHU� DQG� FRXOG�QRW�

UHDVRQDEO\�KDYH�GLVFRYHUHG�WKDW�WKH�QRVH�GLYLQJ�VXGGHQ�VWRS�FRQGLWLRQ�RI�WKHLU�2QHZKHHO�VNDWHERDUGV�

ZDV�GXH�WR�D�GHIHFW�NQRZQ�WR�'HIHQGDQW��

� :LWKLQ� WKH� SHULRG� RI� DQ\� DSSOLFDEOH� VWDWXWHV� RI� OLPLWDWLRQ� RU� UHSRVH�� 3ODLQWLII� DQG�

PHPEHUV�RI�WKH�SURSRVHG�FODVV�FRXOG�QRW�KDYH�GLVFRYHUHG�WKURXJK�WKH�H[HUFLVH�RI�UHDVRQDEOH�GLOLJHQFH�

WKDW�'HIHQGDQW�ZDV�FRQFHDOLQJ�WKH�FRQGXFW�FRPSODLQHG�RI�KHUHLQ�DQG�PLVUHSUHVHQWLQJ�DQG�FRQFHDOLQJ�

WKH�GHIHFWLYH�QDWXUH�RI�WKH�2QHZKHHO�VNDWHERDUG��

� 3ODLQWLII�DQG�&ODVV�PHPEHUV�GLG�QRW�GLVFRYHU��DQG�GLG�QRW�NQRZ�RI�IDFWV�WKDW�ZRXOG�KDYH�

FDXVHG�D�UHDVRQDEOH�SHUVRQ�WR�VXVSHFW��WKDW�'HIHQGDQW�GLG�QRW�UHSRUW�LQIRUPDWLRQ�ZLWKLQ�LWV�NQRZOHGJH�

WR�FRQVXPHUV��GHDOHUV�RU�UHOHYDQW�DXWKRULWLHV��QRU�ZRXOG�D�UHDVRQDEOH�DQG�GLOLJHQW�LQYHVWLJDWLRQ�KDYH�

GLVFORVHG� WKDW�'HIHQGDQW�ZDV� DZDUH� RI� WKH� QRQ�FRQIRUPLQJ� DQG� GHIHFWLYH� QDWXUH� RI� WKH�2QHZKHHO�

VNDWHERDUGV�� 3ODLQWLII� RQO\� OHDUQHG� RI� WKH� GHIHFWLYH� QDWXUH� RI� WKH� 2QHZKHHO� VNDWHERDUGV� DQG� RI�

'HIHQGDQW¶V�GHFLVLRQ�WR�GHVLJQ�DQG�VHOO�VXFK�XQILW�GHIHFWLYH�GHYLFHV�RQO\�VKRUWO\�EHIRUH�WKLV�DFWLRQ�ZDV�

ILOHG���

� $OO�DSSOLFDEOH�VWDWXWHV�RI�OLPLWDWLRQ�DQG�UHSRVH�KDYH�DOVR�EHHQ�WROOHG�E\�'HIHQGDQW¶V�

NQRZLQJ��DFWLYH��DQG�IUDXGXOHQW�FRQFHDOPHQW��DQG�GHQLDO�RI� WKH�IDFWV�DOOHJHG�KHUHLQ� WKURXJKRXW� WKH�

WLPH�SHULRG�UHOHYDQW�WR�WKLV�DFWLRQ��

� 'HIHQGDQW�ZDV�XQGHU�D�FRQWLQXRXV�GXW\�WR�GLVFORVH�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV�WKH�

WUXH�FKDUDFWHU��TXDOLW\��ULVN��DQG�QDWXUH�RI�WKH�GXUDELOLW\�DQG�SHUIRUPDQFH�RI�WKH�2QHZKHHO�VNDWHERDUGV��

,QVWHDG��'HIHQGDQW� NQRZLQJO\�� DIILUPDWLYHO\�� DQG� DFWLYHO\� FRQFHDOHG� RU� UHFNOHVVO\� GLVUHJDUGHG� WKH�

IRUHJRLQJ�IDFWV��$V�D�UHVXOW��'HIHQGDQW�LV�HVWRSSHG�IURP�UHO\LQJ�RQ�DQ\�VWDWXWHV�RI�OLPLWDWLRQ�RU�UHSRVH�

DV�D�GHIHQVH�LQ�WKLV�DFWLRQ��
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� )RU� WKH�IRUHJRLQJ�UHDVRQV��DOO�DSSOLFDEOH�VWDWXWHV�RI� OLPLWDWLRQ�DQG�UHSRVH�KDYH�EHHQ�

WROOHG�E\�RSHUDWLRQ�RI�WKH�GLVFRYHU\�UXOH�DQG�E\�'HIHQGDQW¶V�IUDXGXOHQW�FRQFHDOPHQW�ZLWK�UHVSHFW�WR�

DOO� FODLPV� DJDLQVW�'HIHQGDQW�� DQG�'HIHQGDQW� LV� HVWRSSHG� IURP� DVVHUWLQJ� DQ\� VXFK� GHIHQVHV� LQ� WKLV�

DFWLRQ��

9,�� &/$66�$&7,21�$//(*$7,216�

� 3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�DV�D�FODVV�DFWLRQ��SXUVXDQW�WR�

)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����RQ�EHKDOI�RI�WKH�IROORZLQJ�FODVVHV��

1DWLRQZLGH�&ODVV��$OO�SHUVRQV�RU�HQWLWLHV�ZKR�SXUFKDVHG�D�2QHZKHHO�
HOHFWURQLF�VNDWHERDUG��

&DOLIRUQLD�6XEFODVV��$OO�SHUVRQV�RU�HQWLWLHV�ZKR�SXUFKDVHG�D�2QHZKHHO�
HOHFWURQLF�VNDWHERDUG�LQ�WKH�6WDWH�RI�&DOLIRUQLD��

)ORULGD�6XEFODVV��$OO�SHUVRQV�RU�HQWLWLHV�ZKR�SXUFKDVHG�D�2QHZKHHO�
HOHFWURQLF�VNDWHERDUG�LQ�WKH�6WDWH�RI�)ORULGD��

� 3ODLQWLIIV�DVVHUW�FODLPV�XQGHU�WKH�ODZV�RI�HDFK�VWDWH�VHW�IRUWK�EHORZ��

� ([FOXGHG� IURP� WKH� &ODVV� DQG� 6WDWH�VSHFLILF� VXEFODVVHV� DUH� LQGLYLGXDOV� ZKR� KDYH�

SHUVRQDO�LQMXU\�FODLPV�UHVXOWLQJ�IURP�WKH�1RVH�'LYH�'HIHFW��$OVR�H[FOXGHG�IURP�WKH�&ODVV�DQG�6WDWH�

VSHFLILF� VXEFODVVHV� DUH� 'HIHQGDQW� DQG� LWV� RIILFHUV�� GLUHFWRUV�� DIILOLDWHV�� OHJDO� UHSUHVHQWDWLYHV��

HPSOR\HHV�� FR�FRQVSLUDWRUV�� VXFFHVVRUV�� VXEVLGLDULHV�� DQG� DVVLJQV�� DV� ZHOO� DV� DQ\� HQWLW\� LQ� ZKLFK�

'HIHQGDQW� KDV� D� FRQWUROOLQJ� LQWHUHVW�� ,Q� DGGLWLRQ�� JRYHUQPHQWDO� HQWLWLHV� DQG� DQ\� MXGJH�� MXVWLFH�� RU�

MXGLFLDO�RIILFHU�SUHVLGLQJ�RYHU�WKLV�PDWWHU�DQG�WKH�PHPEHUV�RI�WKHLU�LPPHGLDWH�IDPLOLHV�DQG�MXGLFLDO�

VWDII�DUH�H[FOXGHG�IURP�WKH�&ODVV�DQG�6WDWH�VSHFLILF�VXEFODVVHV��3ODLQWLIIV�UHVHUYH�WKH�ULJKW�WR�UHYLVH�WKH�

&ODVV�GHILQLWLRQV�EDVHG�XSRQ�LQIRUPDWLRQ�OHDUQHG�WKURXJK�GLVFRYHU\��

� &HUWLILFDWLRQ� RI� 3ODLQWLIIV¶� FODLPV� IRU� FODVV�ZLGH� WUHDWPHQW� LV� DSSURSULDWH� EHFDXVH�

3ODLQWLIIV�FDQ�SURYH� WKH�HOHPHQWV�RI� WKHLU� FODLPV�RQ�D�FODVV�ZLGH�EDVLV�XVLQJ� WKH� VDPH�HYLGHQFH�DV�

ZRXOG�EH�XVHG�WR�SURYH�WKRVH�HOHPHQWV�LQ�LQGLYLGXDO�DFWLRQV�DOOHJLQJ�WKH�VDPH�FODLP��

� 7KH�&ODVV�5HSUHVHQWDWLYHV�DUH�DVVHUWLQJ�FODLPV�WKDW�DUH�W\SLFDO�RI�FODLPV�RI�WKH�&ODVV�

DQG�6WDWH�VSHFLILF�VXEFODVVHV��DQG�WKH\�ZLOO�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�DQG�SURWHFW�WKH�LQWHUHVWV�RI�

WKH� &ODVV� DQG� 6WDWH�VSHFLILF� VXEFODVVHV� LQ� WKDW� WKH\� KDYH� QR� LQWHUHVWV� DQWDJRQLVWLF� WR� WKRVH� RI� WKH�

SXWDWLYH�&ODVV�DQG�6WDWH�VSHFLILF�VXEFODVVHV�PHPEHUV��
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� 7KH�DPRXQW�RI�GDPDJHV�VXIIHUHG�E\�HDFK�LQGLYLGXDO�PHPEHU�RI�WKH�&ODVV��LQ�OLJKW�RI�

WKH�H[SHQVH�DQG�EXUGHQ�RI�LQGLYLGXDO�OLWLJDWLRQ��ZRXOG�PDNH�LW�GLIILFXOW�RU�LPSRVVLEOH�IRU�LQGLYLGXDO�

&ODVV�PHPEHUV�WR�UHGUHVV�WKH�ZURQJV�GRQH�WR�WKHP��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�KDYH�DOO�VXIIHUHG�

KDUP�DQG�GDPDJHV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO�DQG�ZURQJIXO�FRQGXFW��$EVHQW�D�FODVV�DFWLRQ��

'HIHQGDQW�ZLOO�OLNHO\�QRW�KDYH�WR�FRPSHQVDWH�YLFWLPV�IRU�'HIHQGDQW¶V�ZURQJGRLQJV�DQG�XQODZIXO�DFWV�

RU�RPLVVLRQV��DQG�ZLOO�FRQWLQXH�WR�FRPPLW�WKH�VDPH�NLQGV�RI�ZURQJIXO�DQG�XQODZIXO�DFWV�RU�RPLVVLRQV�

LQ�WKH�IXWXUH��

� 1XPHURVLW\�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D������7KH�&ODVV�DQG�6WDWH�

VSHFLILF� VXEFODVVHV� PHPEHUV� DUH� VR� QXPHURXV� WKDW� LQGLYLGXDO� MRLQGHU� RI� DOO� RI� WKHLU� PHPEHUV� LV�

LPSUDFWLFDEOH��'XH�WR�WKH�QDWXUH�RI�WKH�WUDGH�DQG�FRPPHUFH�LQYROYHG��3ODLQWLIIV�EHOLHYH�WKDW�WKH�WRWDO�

QXPEHU�RI�&ODVV�DQG�6WDWH�VSHFLILF�VXEFODVVHV�PHPEHUV�LV�DW�OHDVW�LQ�WKH�WKRXVDQGV��DQG�DUH�QXPHURXV�

DQG�JHRJUDSKLFDOO\�GLVSHUVHG�DFURVV�WKH�FRXQWU\��:KLOH�WKH�H[DFW�QXPEHU�DQG�LGHQWLWLHV�RI�WKH�&ODVV�

DQG�6WDWH�VSHFLILF�VXEFODVVHV�PHPEHUV�DUH�XQNQRZQ�DW�WKLV�WLPH��VXFK�LQIRUPDWLRQ�FDQ�EH�DVFHUWDLQHG�

WKURXJK�DSSURSULDWH�LQYHVWLJDWLRQ�DQG�GLVFRYHU\��DV�ZHOO�DV�E\�WKH�QRWLFH�&ODVV�PHPEHUV�ZLOO�UHFHLYH�

E\�YLUWXH�RI�WKLV�OLWLJDWLRQ�VR�WKDW�WKH\�PD\�VHOI�LGHQWLI\��7KH�GLVSRVLWLRQ�RI�WKH�FODLPV�RI�WKH�&ODVV�DQG�

6WDWH�VSHFLILF�VXEFODVVHV�PHPEHUV�LQ�D�VLQJOH�FODVV�DFWLRQ�ZLOO�SURYLGH�VXEVWDQWLDO�EHQHILWV�WR�DOO�3DUWLHV�

DQG�WKH�&RXUW��0HPEHUV�RI�WKH�&ODVV�PD\�EH�QRWLILHG�RI�WKH�SHQGHQF\�RI�WKLV�DFWLRQ�E\�UHFRJQL]HG��

&RXUW�DSSURYHG�QRWLFH�GLVVHPLQDWLRQ�PHWKRGV��ZKLFK�PD\�LQFOXGH�8�6��0DLO��HOHFWURQLF�PDLO��,QWHUQHW�

SRVWLQJV��DQG�RU�SXEOLVKHG�QRWLFH��7KH�QXPEHU�RI�SHUVRQV�IRU�ZKRP�WKLV�DFWLRQ�LV�ILOHG�ZKR�DUH�FLWL]HQV�

RI�WKHVH�8QLWHG�6WDWHV�HIIHFWLYHO\�H[KDXVWV�WKH�PHPEHUVKLS�RI�WKH�FODVV��

� &RPPRQDOLW\�DQG�3UHGRPLQDQFH�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D�����

DQG����E������7KLV�DFWLRQ�LQYROYHV�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�ZKLFK�SUHGRPLQDWH�RYHU�DQ\�

TXHVWLRQV�DIIHFWLQJ�LQGLYLGXDO�&ODVV�PHPEHUV��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ���

D�� :KHWKHU�'HIHQGDQW�HQJDJHG�LQ�WKH�FRQGXFW�DOOHJHG�KHUHLQ��

E�� :KHWKHU� 'HIHQGDQW� NQHZ� DERXW� WKH� 1RVH�'LYH� 'HIHFW�� LQFOXGLQJ� SULRU� WR�

SURGXFWLRQ���
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F�� :KHWKHU�'HIHQGDQW�GHVLJQHG��DGYHUWLVHG��PDUNHWHG��GLVWULEXWHG��OHDVHG��VROG��RU�

RWKHUZLVH�SODFHG�WKH�GHIHFWLYH�%RDUGV�LQWR�WKH�VWUHDP�RI�FRPPHUFH�LQ�WKH�8QLWHG�6WDWHV��

G�� :KHWKHU�WKH�%RDUGV�WKDW�DUH�WKH�VXEMHFW�RI�WKLV�FRPSODLQW�DUH�GHIHFWLYH�VXFK�WKDW�

WKH\�DUH�QRW�ILW�IRU�RUGLQDU\�FRQVXPHU�XVH��

H�� :KHWKHU� 'HIHQGDQW� RPLWWHG� PDWHULDO� IDFWV� DERXW� WKH� TXDOLW\�� GXUDELOLW\��

XVDELOLW\��DQG�VDIHW\�RI�WKH�%RDUGV��

I�� :KHWKHU� 'HIHQGDQW� GHVLJQHG�� PDQXIDFWXUHG�� PDUNHWHG�� DQG� GLVWULEXWHG� WKH�

%RDUGV�ZLWK�WKH�1RVH�'LYH�'HIHFW��

J�� :KHWKHU�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�VWDWHV¶�FRQVXPHU�SURWHFWLRQ�VWDWXWHV��DQG�

FRQVWLWXWHV�EUHDFK�RI�FRQWUDFW�RU�ZDUUDQW\�DQG�IUDXGXOHQW�FRQFHDOPHQW��DV�DVVHUWHG�KHUHLQ��

K�� :KHWKHU�3ODLQWLIIV�DQG�WKH�6XE�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�%RDUGV�DW�WKH�

SRLQW�RI�VDOH��DQG�

L�� :KHWKHU�3ODLQWLIIV�DQG�WKH�6XE�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RWKHU�

PRQHWDU\�UHOLHI�DQG��LI�VR��ZKDW�DPRXQW���

� 7\SLFDOLW\�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D������3ODLQWLIIV¶�FODLPV�DUH�

W\SLFDO�RI�WKH�&ODVV�DQG�6WDWH�VSHFLILF�VXEFODVVHV�PHPEHUV¶�FODLPV�EHFDXVH�DOO�KDYH�EHHQ�FRPSDUDEO\�

LQMXUHG�WKURXJK�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW�DV�GHVFULEHG�DERYH���

� $GHTXDF\� RI� 5HSUHVHQWDWLRQ� XQGHU� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���D������

3ODLQWLIIV�DUH�DGHTXDWH�&ODVV�UHSUHVHQWDWLYHV�EHFDXVH�WKHLU�LQWHUHVWV�GR�QRW�FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�

WKH�&ODVV�DQG�6XE�&ODVV�PHPEHUV�WKH\�VHHN�WR�UHSUHVHQW��$GGLWLRQDOO\��3ODLQWLIIV�KDYH�UHWDLQHG�FRXQVHO�

ZLWK�VXEVWDQWLDO�H[SHULHQFH�LQ�KDQGOLQJ�FRPSOH[�FODVV�DFWLRQ�DQG�PXOWL�GLVWULFW�OLWLJDWLRQ��3ODLQWLIIV�DQG�

WKHLU� FRXQVHO� DUH� FRPPLWWHG� WR�SURVHFXWLQJ� WKLV� DFWLRQ�YLJRURXVO\�RQ�EHKDOI� RI� WKH�&ODVV� DQG�6XE�

&ODVVHV�DQG�KDYH�WKH�ILQDQFLDO�UHVRXUFHV�WR�GR�VR��7KH�LQWHUHVWV�RI�WKH�&ODVV�DQG�6XE�&ODVVHV�ZLOO�EH�

IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�E\�3ODLQWLIIV�DQG�WKHLU�FRXQVHO���

� 6XSHULRULW\� RI�&ODVV�$FWLRQ�XQGHU�)HGHUDO�5XOH� RI�&LYLO�3URFHGXUH� ���E������$�

FODVV� DFWLRQ� LV� VXSHULRU� WR� DQ\� RWKHU� DYDLODEOH�PHDQV� IRU� WKH� IDLU� DQG� HIILFLHQW� DGMXGLFDWLRQ� RI� WKLV�

FRQWURYHUV\��DQG�QR�XQXVXDO�GLIILFXOWLHV�DUH�OLNHO\�WR�EH�HQFRXQWHUHG�LQ�WKH�PDQDJHPHQW�RI�WKLV�FODVV�
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DFWLRQ��7KH�ILQDQFLDO�GHWULPHQW�VXIIHUHG�E\�3ODLQWLIIV�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�DQG�6WDWH�

VSHFLILF�VXEFODVVHV�DUH�UHODWLYHO\�VPDOO�FRPSDUHG�WR�WKH�EXUGHQ�DQG�H[SHQVH�WKDW�ZRXOG�EH�UHTXLUHG�WR�

LQGLYLGXDOO\� OLWLJDWH� WKHLU�FODLPV�DJDLQVW�'HIHQGDQW��$FFRUGLQJO\�� LW�ZRXOG�EH� LPSUDFWLFDEOH� IRU� WKH�

PHPEHUV�RI�WKH�&ODVV�DQG�6XEFODVVHV�WR�LQGLYLGXDOO\�VHHN�UHGUHVV�IRU�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW��

(YHQ�LI�PHPEHUV�RI�WKH�&ODVV�DQG�6WDWH�VSHFLILF�VXEFODVVHV�FRXOG�DIIRUG�LQGLYLGXDO�OLWLJDWLRQ��WKH�FRXUW�

V\VWHP� FRXOG� QRW�� ,QGLYLGXDOL]HG� OLWLJDWLRQ� FUHDWHV� D� SRWHQWLDO� IRU� LQFRQVLVWHQW� RU� FRQWUDGLFWRU\�

MXGJPHQWV�DQG�LQFUHDVHV�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WKH�FRXUW�V\VWHP��%\�FRQWUDVW��WKH�

FODVV� DFWLRQ� GHYLFH� SUHVHQWV� IDU� IHZHU�PDQDJHPHQW� GLIILFXOWLHV� DQG� SURYLGHV� WKH� EHQHILWV� RI� VLQJOH�

DGMXGLFDWLRQ��HFRQRP\�RI�VFDOH��DQG�FRPSUHKHQVLYH�VXSHUYLVLRQ�E\�D�VLQJOH�FRXUW���

9,,�� &$86(6�2)�$&7,21�

$�� &ODLPV�%URXJKW�RQ�%HKDOI�RI�WKH�1DWLRQZLGH�&ODVV�

�
�

9,2/$7,216�2)����8�6�&����������ET SEQ. 
7+(�0$*18621�0266�:$55$17<�$&7�

� 3ODLQWLIIV�UHDOOHJH�DQG�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�

KHUHLQ��

� 3ODLQWLIIV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW��

���8�6�&�������������

� )XWXUH� 0RWLRQ�� ,QF�� LV� D� ³VXSSOLHU´� DQG� ³ZDUUDQWRU´� ZLWKLQ� WKH� PHDQLQJ� RI� WKH�

0DJQXVRQ�0RVV�:DUUDQW\�$FW�����8�6�&�����������±�����

� 7KH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�DUH�³FRQVXPHU�SURGXFWV´�ZLWKLQ�WKH�PHDQLQJ�RI�

WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�����8�6�&�������������

� ���8�6�&���������G�����SURYLGHV�D�FDXVH�RI�DFWLRQ�IRU�DQ\�FRQVXPHU�ZKR�LV�GDPDJHG�

E\�WKH�IDLOXUH�RI�D�ZDUUDQWRU�WR�FRPSO\�ZLWK�D�ZULWWHQ�RU�LPSOLHG�ZDUUDQW\��

� )0¶V�H[SUHVV�ZDUUDQWLHV�DUH�ZULWWHQ�ZDUUDQWLHV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�0DJQXVRQ�

0RVV�:DUUDQW\�$FW�����8�6�&�������������7KH�%RDUGV¶�LPSOLHG�ZDUUDQWLHV�DUH�FRYHUHG�XQGHU����8�6�&��

�����������
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� )0�EUHDFKHG�WKHVH�ZDUUDQWLHV��DV�GHVFULEHG�LQ�PRUH�GHWDLO�DERYH��:LWKRXW�OLPLWDWLRQ��

WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�FRQWDLQ�D�FRPPRQ�1RVH�'LYH�'HIHFW�LQ�WKDW�WKH�%RDUGV�IDLO�WR�

RSHUDWH�DV�UHSUHVHQWHG�E\�)0���

� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�KDYH�KDG�VXIILFLHQW�GLUHFW�GHDOLQJV�ZLWK�HLWKHU�

)0�RU� LWV� DJHQWV� �e.g.�� GHDOHUV�� VDOHV� UHSUHVHQWDWLYHV�� DQG� WHFKQLFDO� VXSSRUW�� WR� HVWDEOLVK� SULYLW\� RI�

FRQWUDFW�EHWZHHQ�)0�RQ�RQH�KDQG��DQG�3ODLQWLIIV�DQG�HDFK�RI�WKH�RWKHU�&ODVV�PHPEHUV�RQ�WKH�RWKHU�

KDQG���

� $IIRUGLQJ�)0�D�UHDVRQDEOH�RSSRUWXQLW\�WR�FXUH�LWV�EUHDFK�RI�ZULWWHQ�ZDUUDQWLHV�ZRXOG�

EH�XQQHFHVVDU\�DQG�IXWLOH�KHUH���

� $W� WKH� WLPH�RI�VDOH�RI�HDFK�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��)0�NQHZ��VKRXOG�KDYH�

NQRZQ�� RU� ZDV� UHFNOHVV� LQ� QRW� NQRZLQJ� RI� LWV� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� FRQFHUQLQJ� WKH�

VNDWHERDUG¶V�LQDELOLW\�WR�SHUIRUP�DV�ZDUUDQWHG��EXW�QRQHWKHOHVV�IDLOHG�WR�UHFWLI\�WKH�VLWXDWLRQ�DQG�RU�

GLVFORVH� WKH�GHIHFWLYH�GHVLJQ��8QGHU� WKH� FLUFXPVWDQFHV�� WKH� UHPHGLHV� DYDLODEOH�XQGHU� DQ\� LQIRUPDO�

VHWWOHPHQW�SURFHGXUH�ZRXOG�EH�LQDGHTXDWH�DQG�DQ\�UHTXLUHPHQW� WKDW�3ODLQWLIIV�UHVRUW� WR�DQ�LQIRUPDO�

GLVSXWH�UHVROXWLRQ�SURFHGXUH�DQG�RU�DIIRUG�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�D�UHDVRQDEOH�RSSRUWXQLW\�

WR�FXUH�LWV�EUHDFK�RI�ZDUUDQWLHV�LV�H[FXVHG�DQG�WKHUHE\�GHHPHG�VDWLVILHG��

� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZRXOG�VXIIHU�HFRQRPLF�KDUGVKLS�LI�WKH\�UHWXUQHG�

WKHLU�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�EXW�GLG�QRW�UHFHLYH�WKH�UHWXUQ�RI�DOO�SD\PHQWV�PDGH�E\�WKHP��

%HFDXVH�)0�LV� UHIXVLQJ� WR�DFNQRZOHGJH�DQ\� UHYRFDWLRQ�RI�DFFHSWDQFH�DQG� UHWXUQ� LPPHGLDWHO\�DQ\�

SD\PHQWV�PDGH��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�KDYH�QRW�UH�DFFHSWHG�WKHLU�2QHZKHHO�HOHFWURQLF�

VNDWHERDUG�E\�UHWDLQLQJ�WKHP��

� 7KH�DPRXQW�LQ�FRQWURYHUV\�RI�3ODLQWLIIV¶�LQGLYLGXDO�FODLPV�PHHWV�RU�H[FHHGV�WKH�VXP�RI�

�����7KH�DPRXQW�LQ�FRQWURYHUV\�RI�WKLV�DFWLRQ�H[FHHGV�WKH�VXP�RI����������H[FOXVLYH�RI�LQWHUHVW�DQG�

FRVWV��FRPSXWHG�RQ�WKH�EDVLV�RI�DOO�FODLPV�WR�EH�GHWHUPLQHG�LQ�WKLV�ODZVXLW���

� 3ODLQWLIIV�� LQGLYLGXDOO\� DQG�RQ�EHKDOI� RI� WKH�RWKHU�&ODVV�PHPEHUV�� VHHN� DOO� GDPDJHV�

SHUPLWWHG�E\�ODZ��LQFOXGLQJ�GLPLQXWLRQ�LQ�YDOXH�RI�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��LQ�DQ�DPRXQW�

WR�EH�SURYHQ�DW�WULDO��
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%5($&+�2)�&2175$&7�
�&20021�/$:��

� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLIIV�DVVHUW�WKLV�&RXQW�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�WKH�1DWLRQZLGH�&ODVV�RU��LQ�WKH�

DOWHUQDWLYH��RQ�EHKDOI�RI�WKH�6WDWH�VSHFLILF��

� 'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ��LQFOXGLQJ��EXW�QRW�OLPLWHG�

WR�� 'HIHQGDQW¶V� FRQFHDOPHQW� DQG� VXSSUHVVLRQ� RI� PDWHULDO� IDFWV� FRQFHUQLQJ� WKH� VDIHW\�� UHOLDELOLW\��

GXUDELOLW\��DQG�TXDOLW\�RI�WKH�%RDUGV��FDXVHG�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�DQG�6XEFODVV�PHPEHUV�WR�

PDNH�WKHLU�SXUFKDVHV�RU�OHDVHV�RI�WKHLU�%RDUGV��

� $EVHQW� WKRVH� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV�� 3ODLQWLIIV� DQG� WKH� RWKHU� &ODVV� DQG�

6XEFODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHVH�%RDUGV��ZRXOG�QRW�KDYH�SXUFKDVHG�WKHVH�%RDUGV�DW�

WKH�SULFHV�WKH\�SDLG��DQG�RU�ZRXOG�KDYH�SXUFKDVHG�RU�OHDVHG�D�GLIIHUHQW�HOHFWURQLF�VNDWHERDUG�WKDW�GLG�

QRW�KDYH� WKH�1RVH�'LYH�'HIHFW��$FFRUGLQJO\��3ODLQWLIIV�DQG� WKH�RWKHU�&ODVV�DQG�6XEFODVV�PHPEHUV�

RYHUSDLG�IRU�WKHLU�%RDUGV�DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��

� (DFK� DQG� HYHU\� VDOH� RI� D� %RDUG� FRQVWLWXWHV� D� FRQWUDFW� EHWZHHQ� 'HIHQGDQW� DQG� WKH�

SXUFKDVHU��'HIHQGDQW�EUHDFKHG�WKHVH�FRQWUDFWV�E\�VHOOLQJ�RU�OHDVLQJ�WR�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�

DQG�6XEFODVV�PHPEHUV�GHIHFWLYH�%RDUGV�DQG�E\�PLVUHSUHVHQWLQJ�RU�IDLOLQJ�WR�GLVFORVH�PDWHULDO�IDFWV�

FRQFHUQLQJ�WKH�VDIHW\��UHOLDELOLW\��GXUDELOLW\��DQG�TXDOLW\�RI�WKH�%RDUGV��DQG�E\�DIILUPDWLYHO\�PDNLQJ�

PLVOHDGLQJ�VWDWHPHQWV�FRQFHUQLQJ�WKH�VDIHW\��UHOLDELOLW\��GXUDELOLW\��DQG�TXDOLW\�RI�WKH�%RDUGV���

� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�RI�FRQWUDFW��3ODLQWLIIV�DQG�WKH�

6XEFODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��ZKLFK�VKDOO�LQFOXGH��EXW�LV�

QRW�OLPLWHG�WR��DOO�FRPSHQVDWRU\�GDPDJHV��LQFLGHQWDO�DQG�FRQVHTXHQWLDO�GDPDJHV��DQG�RWKHU�GDPDJHV�

DOORZHG�E\�ODZ��
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%�� &ODLPV�%URXJKW�RQ�%HKDOI�RI�WKH�&DOLIRUQLD�6XEFODVV��

�
�

9,2/$7,216�2)�7+(�&$/,)251,$�81)$,5�&203(7,7,21�/$:�
�&$/��%86��	�352)��&2'(����������ET SEQ.��

� 3ODLQWLIIV�5D\PRQG�:DQJ�DQG�'HYRQ�+ROW��³3ODLQWLIIV�´�IRU�SXUSRVHV�RI�DOO�&DOLIRUQLD�

6XEFODVV�&RXQWV��LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLIIV� EULQJ� WKLV� &RXQW� RQ� EHKDOI� RI� WKH� &DOLIRUQLD� 6XEFODVV� PHPEHUV� DJDLQVW�

'HIHQGDQW��

� &DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��8&/���&DO��%XV��	�3URI��&RGH����������et seq.��

SURVFULEHV�DFWV�RI�XQIDLU�FRPSHWLWLRQ�� LQFOXGLQJ�³DQ\�XQODZIXO��XQIDLU�RU� IUDXGXOHQW�EXVLQHVV�DFW�RU�

SUDFWLFH�DQG�XQIDLU��GHFHSWLYH��XQWUXH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�´�

� ,Q� WKH� FRXUVH� RI� 'HIHQGDQW¶V� EXVLQHVV�� LW� ZLOOIXOO\� IDLOHG� WR� GLVFORVH� DQG� DFWLYHO\�

FRQFHDOHG�WKDW�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�LV�SURQH�WR�VXGGHQ�VWRSSLQJ�RU�QRVH�GLYLQJ��ZKLFK�

FDQ�FDXVH�WKH�ULGHU�WR�EH�FDWDSXOWHG�LQWR�WKH�DLU�ZLWKRXW�ZDUQLQJ��3DUWLFXODUO\�LQ�OLJKW�RI�'HIHQGDQW¶V�

DGYHUWLVLQJ� FDPSDLJQ�� D� UHDVRQDEOH� $PHULFDQ� FRQVXPHU� ZRXOG� H[SHFW� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG� WR� IXQFWLRQ� VPRRWKO\� DQG� VDIHO\��ZLWKRXW� D�1RVH�'LYH�'HIHFW��$FFRUGLQJO\��'HIHQGDQW�

HQJDJHG� LQ� XQODZIXO� WUDGH� SUDFWLFHV� E\� HPSOR\LQJ� GHFHSWLRQ�� GHFHSWLYH� DFWV� RU� SUDFWLFHV�� IUDXG��

PLVUHSUHVHQWDWLRQV��RU�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�WKH�LQWHQW�WKDW�

RWKHUV� UHO\� XSRQ� VXFK� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU� RPLVVLRQ�� LQ� FRQQHFWLRQ� ZLWK� WKH� VDOH� RI� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��

� ,Q� SXUFKDVLQJ� WKH� %RDUGV�� 3ODLQWLIIV� DQG� WKH� &DOLIRUQLD� 6XEFODVV� PHPEHUV� ZHUH�

GHFHLYHG�E\�'HIHQGDQW¶V� IDLOXUH� WR�GLVFORVH� WKH�1RVH�'LYH�'HIHFW�� DQG� WKH�GDQJHUV� LW� SRVHV� WR� WKH�

ULGHUV��

� 3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�'HIHQGDQW¶V�IDOVH�

PLVUHSUHVHQWDWLRQV�� 7KH\� KDG� QR�ZD\� RI� NQRZLQJ� WKDW�'HIHQGDQW¶V� UHSUHVHQWDWLRQV�ZHUH� IDOVH� DQG�

JUDYHO\�PLVOHDGLQJ�� $V� DOOHJHG� KHUHLQ�� 'HIHQGDQW� HQJDJHG� LQ� H[WUHPHO\� VRSKLVWLFDWHG�PHWKRGV� RI�

GHFHSWLRQ��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�GLG�QRW�� DQG�FRXOG�QRW��XQUDYHO�'HIHQGDQW¶V�

GHFHSWLRQ�RQ�WKHLU�RZQ��DV�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG¶V�VRIWZDUH�FDOLEUDWLRQV�DUH�D�GHHSO\�
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LQWHUQDO�FRPSRQHQW�SDUW�LQ�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�DQG�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV� ZHUH� QRW� DZDUH� RI� WKH� GHIHFWLYH� QDWXUH� RI� WKH� 2QHZKHHO� HOHFWURQLF� VNDWHERDUG� SULRU� WR�

SXUFKDVH�RU�OHDVH��

� 7KH� 'HIHQGDQW¶V� DFWLRQV� DV� VHW� IRUWK� DERYH� RFFXUUHG� LQ� WKH� FRQGXFW� RI� WUDGH� RU�

FRPPHUFH��

� 'HIHQGDQW¶V� GHFHSWLRQ�� IUDXG�� PLVUHSUHVHQWDWLRQ�� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU�

RPLVVLRQ�RI�PDWHULDO�IDFWV�ZHUH�OLNHO\�WR�DQG�GLG�LQ�IDFW�GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

� 'HIHQGDQW� LQWHQWLRQDOO\� DQG� NQRZLQJO\� PLVUHSUHVHQWHG� PDWHULDO� IDFWV� UHJDUGLQJ� WKH�

%RDUGV�ZLWK�LQWHQW�WR�PLVOHDG�3ODLQWLII�DQG�&DOLIRUQLD�6XEFODVV��

� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�&DOLIRUQLD�8&/��

� 'HIHQGDQW�RZHG�3ODLQWLII�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�D�GXW\�WR�GLVFORVH�WKH�WUXWK�

DERXW�WKH�1RVH�'LYH�'HIHFW�EHFDXVH�'HIHQGDQW��

D�� 3RVVHVVHG� H[FOXVLYH� NQRZOHGJH� RI� WKH� GHVLJQ� RI� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG��WKH�FDOLEUDWLRQ�RI�WKH�VRIWZDUH��DQG�WKH�ULVNV�SRVHG�E\�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG���

E�� ,QWHQWLRQDOO\� FRQFHDOHG� WKH� IRUHJRLQJ� IURP� 3ODLQWLIIV� DQG� WKH� &DOLIRUQLD�

6XEFODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�TXDOLW\��GXUDELOLW\��DQG�VDIHW\�RI�

WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�3ODLQWLIIV�DQG�

WKH�&DOLIRUQLD�6XEFODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

� 'XH� WR� LWV� VSHFLILF� DQG� VXSHULRU� NQRZOHGJH� UHJDUGLQJ� WKH� 1RVH�'LYH� 'HIHFW� LQ� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��'HIHQGDQW¶V�IDOVH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�VDIHW\�DQG�UHOLDELOLW\�

RI�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��DQG�3ODLQWLIIV¶�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV¶�UHOLDQFH�RQ�

WKHVH�PDWHULDO�UHSUHVHQWDWLRQV��'HIHQGDQW�KDG�D�GXW\�WR�GLVFORVH�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV�DERXW� WKH�1RVH�'LYH�'HIHFW�DQG� WKH�GDQJHUV�SRVHG�E\� WKLV�GHIHFW��+DYLQJ�YROXQWHHUHG� WR�

SURYLGH�LQIRUPDWLRQ�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV��'HIHQGDQW�KDG�WKH�GXW\�WR�GLVFORVH�

QRW�MXVW�WKH�SDUWLDO�WUXWK��EXW�WKH�HQWLUH�WUXWK��7KHVH�RPLWWHG�DQG�FRQFHDOHG�IDFWV�ZHUH�PDWHULDO�EHFDXVH�

WKH\� GLUHFWO\� LPSDFW� WKH� YDOXH� RI� WKH�2QHZKHHO� HOHFWURQLF� VNDWHERDUGV� SXUFKDVHG� E\� 3ODLQWLII� DQG�
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&DOLIRUQLD�6XEFODVV�PHPEHUV��5HOLDELOLW\��GXUDELOLW\��SHUIRUPDQFH��DQG�VDIHW\�DUH�PDWHULDO�FRQFHUQV�WR�

2QHZKHHO�&ODVV�PHPEHUV��'HIHQGDQW�UHSUHVHQWHG�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�WKDW�

WKH\�ZHUH�SXUFKDVLQJ�%RDUGV�VR�HDV\�WR�ULGH�WKDW�WKH\�ZHUH�D�³WR\�´�ZKHQ�LQ�IDFW�WKH�1RVH�'LYH�'HIHFW�

ZDV�XQUHDVRQDEO\�GDQJHURXV�DQG�ULVN\��DQG�KDV�DOUHDG\�UHVXOWHG�LQ�VHYHUH�LQMXULHV�DQG�GHDWK��

� 'HIHQGDQW¶V�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV��

� 3ODLQWLIIV� DQG�&DOLIRUQLD� 6XEFODVV�PHPEHUV�ZHUH� LQMXUHG� DQG� VXIIHUHG� DVFHUWDLQDEOH�

ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�LQ�WKDW�3ODLQWLIIV�

DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV� RYHUSDLG� IRU�2QHZKHHOV� DQG� GLG� QRW� UHFHLYH� WKH� EHQHILW� RI� WKHLU�

EDUJDLQ��DQG�WKHLU�2QHZKHHOV�KDYH�VXIIHUHG�D�GLPLQXWLRQ�LQ�YDOXH��7KHVH�LQMXULHV�DUH�WKH�GLUHFW�DQG�

QDWXUDO�FRQVHTXHQFH�RI�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

� 7KH�2QHZKHHO�KDV�D�VDIHW\�GHIHFW�ZKLFK�SUHVHQWV�DQ�DFWXDO�DQG�RU�LPPLQHQW�ULVN�WR�ULGHU�

VDIHW\��VSHFLILFDOO\��WKH�ULVN�RI�D�VXGGHQ�VWRS�RU�QRVH�GLYH�RI�WKH�%RDUG��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�

ZLWKRXW�ZDUQLQJ��'HIHQGDQW¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV�DV�ZHOO�DV�WR�WKH�JHQHUDO�SXEOLF��'HIHQGDQW¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�

DIIHFW� WKH� SXEOLF� LQWHUHVW�� )XUWKHU�� HYHQ� ZLWKRXW� D� VDIHW\� LVVXH�� 3ODLQWLIIV� DQG� &DOLIRUQLD� 6XEFODVV�

PHPEHUV�RYHUSDLG�DW�WKH�SRLQW�RI�VDOH�DV�WKHVH�%RDUGV�KDYH�LPSDLUHG�SHUIRUPDQFH�GXH�WR�WKH�GHIHFW��

� 3ODLQWLIIV� DQG� WKH�&DOLIRUQLD� 6XEFODVV� VHHN�PRQHWDU\� UHOLHI� DJDLQVW�'HIHQGDQW� LQ� DQ�

DPRXQW� WR�EH�GHWHUPLQHG�DW� WULDO��3ODLQWLIIV�DQG�WKH�&DOLIRUQLD�6XEFODVV�DOVR�VHHN�SXQLWLYH�GDPDJHV�

EHFDXVH� 'HIHQGDQW� HQJDJHG� LQ� DJJUDYDWHG� DQG� RXWUDJHRXV� FRQGXFW� ZLWK� DQ� HYLO� PLQG�� ,QGHHG��

'HIHQGDQW�FDUULHG�RXW�GHVSLFDEOH�FRQGXFW�ZLWK�ZLOOIXO�DQG�FRQVFLRXV�GLVUHJDUG�RI�WKH�ULJKWV�RI�RWKHUV��

'HIHQGDQW¶V�XQODZIXO�FRQGXFW�FRQVWLWXWHV�PDOLFH��RSSUHVVLRQ��DQG�IUDXG�ZDUUDQWLQJ�SXQLWLYH�GDPDJHV��

� 3ODLQWLIIV�DQG�WKH�&DOLIRUQLD�6XEFODVV�DOVR�VHHN�DWWRUQH\V¶�IHHV�DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHOLHI�DYDLODEOH��

�
�

9,2/$7,216�2)�7+(�&21680(5�/(*$/�5(0(',(6�$&7��³&/5$´��
�&$/��&,9��&2'(���������ET SEQ���

� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��
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� 3ODLQWLIIV� EULQJ� WKLV� &RXQW� RQ� EHKDOI� RI� WKH� &DOLIRUQLD� 6XEFODVV� PHPEHUV� DJDLQVW�

'HIHQGDQW��

� 7KH�'HIHQGDQW�LV�D�³SHUVRQ´�XQGHU�&DO��&LY��&RGH��������F���

� 3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�DUH�³FRQVXPHUV´�DV�GHILQHG�E\�&DO��&LY��

&RGH��������G���ZKR�SXUFKDVHG�RQH�RU�PRUH�%RDUGV��

� 7KH�&DOLIRUQLD�/HJDO�5HPHGLHV�$FW��³&/5$´��SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV�XQGHUWDNHQ�E\�DQ\�SHUVRQ�LQ�D�WUDQVDFWLRQ�LQWHQGHG�WR�UHVXOW�RU�ZKLFK�UHVXOWV�LQ�WKH�VDOH�RU�

OHDVH�RI�JRRGV�RU�VHUYLFHV�WR�DQ\�FRQVXPHU��������´�&DO��&LY��&RGH��������D����

� ,Q� WKH� FRXUVH� RI� 'HIHQGDQW¶V� EXVLQHVV�� LW� ZLOOIXOO\� IDLOHG� WR� GLVFORVH� DQG� DFWLYHO\�

FRQFHDOHG�WKDW�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�LV�SURQH�WR�VXGGHQ�VWRSSLQJ�RU�QRVH�GLYLQJ��ZKLFK�

FDQ�FDXVH�WKH�ULGHU�WR�EH�FDWDSXOWHG�LQWR�WKH�DLU�ZLWKRXW�ZDUQLQJ��3DUWLFXODUO\�LQ�OLJKW�RI�'HIHQGDQW¶V�

DGYHUWLVLQJ� FDPSDLJQ�� D� UHDVRQDEOH� $PHULFDQ� FRQVXPHU� ZRXOG� H[SHFW� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG� WR� IXQFWLRQ� VPRRWKO\� DQG� VDIHO\��ZLWKRXW� D�1RVH�'LYH�'HIHFW��$FFRUGLQJO\��'HIHQGDQW�

HQJDJHG� LQ� XQODZIXO� WUDGH� SUDFWLFHV� E\� HPSOR\LQJ� GHFHSWLRQ�� GHFHSWLYH� DFWV� RU� SUDFWLFHV�� IUDXG��

PLVUHSUHVHQWDWLRQV��RU�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�WKH�LQWHQW�WKDW�

RWKHUV� UHO\� XSRQ� VXFK� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU� RPLVVLRQ�� LQ� FRQQHFWLRQ� ZLWK� WKH� VDOH� RI� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��

� ,Q� SXUFKDVLQJ� WKH� %RDUGV�� 3ODLQWLIIV� DQG� WKH� &DOLIRUQLD� 6XEFODVV� PHPEHUV� ZHUH�

GHFHLYHG�E\�'HIHQGDQW¶V� IDLOXUH� WR�GLVFORVH� WKH�1RVH�'LYH�'HIHFW�� DQG� WKH�GDQJHUV� LW� SRVHV� WR� WKH�

ULGHUV��

� 3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�'HIHQGDQW¶V�IDOVH�

PLVUHSUHVHQWDWLRQV�� 7KH\� KDG� QR�ZD\� RI� NQRZLQJ� WKDW�'HIHQGDQW¶V� UHSUHVHQWDWLRQV�ZHUH� IDOVH� DQG�

JUDYHO\�PLVOHDGLQJ�� $V� DOOHJHG� KHUHLQ�� 'HIHQGDQW� HQJDJHG� LQ� H[WUHPHO\� VRSKLVWLFDWHG�PHWKRGV� RI�

GHFHSWLRQ��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�GLG�QRW�� DQG�FRXOG�QRW��XQUDYHO�'HIHQGDQW¶V�

GHFHSWLRQ�RQ�WKHLU�RZQ��DV�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG¶V�VRIWZDUH�FDOLEUDWLRQV�DUH�D�GHHSO\�

LQWHUQDO�FRPSRQHQW�SDUW�LQ�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�DQG�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�
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PHPEHUV� ZHUH� QRW� DZDUH� RI� WKH� GHIHFWLYH� QDWXUH� RI� WKH� 2QHZKHHO� HOHFWURQLF� VNDWHERDUG� SULRU� WR�

SXUFKDVH�RU�OHDVH��

� 7KH� 'HIHQGDQW¶V� DFWLRQV� DV� VHW� IRUWK� DERYH� RFFXUUHG� LQ� WKH� FRQGXFW� RI� WUDGH� RU�

FRPPHUFH��

� 'HIHQGDQW¶V� GHFHSWLRQ�� IUDXG�� PLVUHSUHVHQWDWLRQ�� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU�

RPLVVLRQ�RI�PDWHULDO�IDFWV�ZHUH�OLNHO\�WR�DQG�GLG�LQ�IDFW�GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

� 'HIHQGDQW� LQWHQWLRQDOO\� DQG� NQRZLQJO\� PLVUHSUHVHQWHG� PDWHULDO� IDFWV� UHJDUGLQJ� WKH�

%RDUGV�ZLWK�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�&DOLIRUQLD�6XEFODVV��

� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�&DOLIRUQLD�8&/��

� 'HIHQGDQW�RZHG�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�D�GXW\�WR�GLVFORVH�WKH�WUXWK�

DERXW�WKH�1RVH�'LYH�'HIHFW�EHFDXVH�'HIHQGDQW��

D�� 3RVVHVVHG� H[FOXVLYH� NQRZOHGJH� RI� WKH� GHVLJQ� RI� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG��WKH�FDOLEUDWLRQ�RI�WKH�VRIWZDUH��DQG�WKH�ULVNV�SRVHG�E\�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG���

E�� ,QWHQWLRQDOO\� FRQFHDOHG� WKH� IRUHJRLQJ� IURP� 3ODLQWLIIV� DQG� WKH� &DOLIRUQLD�

6XEFODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�TXDOLW\��GXUDELOLW\��DQG�VDIHW\�RI�

WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�3ODLQWLIIV�DQG�

WKH�&DOLIRUQLD�6XEFODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

� 'XH� WR� LWV� VSHFLILF� DQG� VXSHULRU� NQRZOHGJH� UHJDUGLQJ� WKH� 1RVH�'LYH� 'HIHFW� LQ� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��'HIHQGDQW¶V�IDOVH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�VDIHW\�DQG�UHOLDELOLW\�

RI�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��DQG�3ODLQWLIIV¶�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV¶�UHOLDQFH�RQ�

WKHVH�PDWHULDO�UHSUHVHQWDWLRQV��'HIHQGDQW�KDG�D�GXW\�WR�GLVFORVH�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV�DERXW� WKH�1RVH�'LYH�'HIHFW�DQG� WKH�GDQJHUV�SRVHG�E\� WKLV�GHIHFW��+DYLQJ�YROXQWHHUHG� WR�

SURYLGH�LQIRUPDWLRQ�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV��'HIHQGDQW�KDG�WKH�GXW\�WR�GLVFORVH�

QRW�MXVW�WKH�SDUWLDO�WUXWK��EXW�WKH�HQWLUH�WUXWK��7KHVH�RPLWWHG�DQG�FRQFHDOHG�IDFWV�ZHUH�PDWHULDO�EHFDXVH�

WKH\�GLUHFWO\� LPSDFW� WKH�YDOXH�RI� WKH�2QHZKHHO� HOHFWURQLF� VNDWHERDUGV�SXUFKDVHG�E\�3ODLQWLIIV� DQG�

&DOLIRUQLD�6XEFODVV�PHPEHUV��5HOLDELOLW\��GXUDELOLW\��SHUIRUPDQFH��DQG�VDIHW\�DUH�PDWHULDO�FRQFHUQV�WR�
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2QHZKHHO�FODVV�PHPEHUV��'HIHQGDQW�UHSUHVHQWHG�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�WKDW�

WKH\�ZHUH�SXUFKDVLQJ�ERDUGV�VR�HDV\�WR�ULGH�WKDW�WKH\�ZHUH�D�³WR\�´�ZKHQ�LQ�IDFW�WKH�1RVH�'LYH�'HIHFW�

ZDV�XQUHDVRQDEO\�GDQJHURXV�DQG�ULVN\��DQG�KDV�DOUHDG\�UHVXOWHG�LQ�VHYHUH�LQMXULHV�DQG�GHDWK��

� 'HIHQGDQW¶V�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV��

� 3ODLQWLIIV� DQG�&DOLIRUQLD� 6XEFODVV�PHPEHUV�ZHUH� LQMXUHG� DQG� VXIIHUHG� DVFHUWDLQDEOH�

ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�LQ�WKDW�3ODLQWLIIV�

DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV� RYHUSDLG� IRU�2QHZKHHOV� DQG� GLG� QRW� UHFHLYH� WKH� EHQHILW� RI� WKHLU�

EDUJDLQ��DQG�WKHLU�2QHZKHHOV�KDYH�VXIIHUHG�D�GLPLQXWLRQ�LQ�YDOXH��7KHVH�LQMXULHV�DUH�WKH�GLUHFW�DQG�

QDWXUDO�FRQVHTXHQFH�RI�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

� 7KH�2QHZKHHO�KDV�D�VDIHW\�GHIHFW�ZKLFK�SUHVHQWV�DQ�DFWXDO�DQG�RU�LPPLQHQW�ULVN�WR�ULGHU�

VDIHW\��VSHFLILFDOO\��WKH�ULVN�RI�D�VXGGHQ�VWRS�RU�QRVH�GLYH�RI�WKH�%RDUG��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�

ZLWKRXW�ZDUQLQJ��'HIHQGDQW¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�

PHPEHUV�DV�ZHOO�DV�WR�WKH�JHQHUDO�SXEOLF��'HIHQGDQW¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�

DIIHFW�WKH�SXEOLF�LQWHUHVW��)XUWKHU��HYHQ�ZLWKRXW�D�VDIHW\�LVVXH��3ODLQWLIIV�RYHUSDLG�DW�WKH�SRLQW�RI�VDOH�

DV�WKHVH�ERDUGV�KDYH�LPSDLUHG�SHUIRUPDQFH�GXH�WR�WKH�GHIHFW��

� 2Q� RU� DERXW� -XO\� ���� ������ 3ODLQWLIIV� DQG�&DOLIRUQLD� 6XEFODVV�PHPEHUV� VHQW� QRWLFH�

OHWWHUV�WR�'HIHQGDQW�FRPSO\LQJ�ZLWK�&DO��&LY��&RGH��������D���WR�WKH�H[WHQW�VXFK�QRWLFH�LV�UHTXLUHG�IRU�

WKLV�'HIHQGDQW��%HFDXVH�'HIHQGDQW�KDV�IDLOHG�WR�UHPHG\�LWV�XQODZIXO�FRQGXFW�ZLWKLQ�WKH�UHTXLVLWH�WLPH�

SHULRG�� 3ODLQWLIIV� DQG� WKH� &DOLIRUQLD� 6XEFODVV� VHHN� DOO� GDPDJHV� DQG� UHOLHI� WR� ZKLFK� 3ODLQWLIIV� DQG�

&DOLIRUQLD�6XEFODVV�PHPEHUV�DUH�HQWLWOHG��

� 8QGHU�&DO��&LY��&RGH� �������D��� 3ODLQWLIIV� DQG�&DOLIRUQLD� 6XE�&ODVV�PHPEHUV� VHHN�

PRQHWDU\�UHOLHI�DJDLQVW�)0�IRU�WKH�KDUP�FDXVHG�E\�)0¶V�YLRODWLRQV�RI�WKH�&/5$�DV�DOOHJHG�KHUHLQ��

� 8QGHU�&DO��&LY��&RGH��������E���3ODLQWLIIV�DQG�&DOLIRUQLD�6XE�&ODVV�PHPEHUV�VHHN�DQ�

DGGLWLRQDO�DZDUG�DJDLQVW�)0�RI�XS�WR��������IRU�HDFK�3ODLQWLII�ZKR�TXDOLILHV�DV�D�³VHQLRU�FLWL]HQ´�RU�

³GLVDEOHG�SHUVRQ´�XQGHU�WKH�&/5$��)0�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKHLU�FRQGXFW�ZDV�GLUHFWHG�

WR�RQH�RU�PRUH�3ODLQWLIIV�RU�6XE�&ODVV�PHPEHUV�ZKR�DUH�VHQLRU�FLWL]HQV�RU�GLVDEOHG�SHUVRQV��)0¶V�
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FRQGXFW�FDXVHG�RQH�RU�PRUH�RI�WKHVH�VHQLRU�FLWL]HQV�RU�GLVDEOHG�SHUVRQV�WR�VXIIHU�D�VXEVWDQWLDO�ORVV�RI�

SURSHUW\�VHW�DVLGH�IRU�UHWLUHPHQW�RU�IRU�SHUVRQDO�RU�IDPLO\�FDUH�DQG�PDLQWHQDQFH��RU�DVVHWV�HVVHQWLDO�WR�

WKH�KHDOWK�RU�ZHOIDUH�RI� WKH� VHQLRU�FLWL]HQ�RU�GLVDEOHG�SHUVRQ��2QH�RU�PRUH�3ODLQWLIIV�RU�6XE�&ODVV�

PHPEHUV�ZKR�DUH�VHQLRU�FLWL]HQV�RU�GLVDEOHG�SHUVRQV�DUH�VXEVWDQWLDOO\�PRUH�YXOQHUDEOH�WR�)0¶V�FRQGXFW�

EHFDXVH�RI�DJH��SRRU�KHDOWK�RU�LQILUPLW\��LPSDLUHG�XQGHUVWDQGLQJ��UHVWULFWHG�PRELOLW\��RU�GLVDELOLW\��DQG�

HDFK� RI� WKHP� VXIIHUHG� VXEVWDQWLDO� SK\VLFDO�� HPRWLRQDO�� RU� HFRQRPLF� GDPDJH� UHVXOWLQJ� IURP� )0¶V�

FRQGXFW��

� 3ODLQWLIIV� DOVR� VHHN� SXQLWLYH� GDPDJHV� DJDLQVW� )0� EHFDXVH� WKHLU� XQODZIXO� FRQGXFW�

FRQVWLWXWHV�PDOLFH��RSSUHVVLRQ��DQG�IUDXG�XQGHU�&DO��&LY��&RGH���������

� 3ODLQWLIIV�DQG�&DOLIRUQLD�6XE�&ODVV�PHPEHUV�VHHN�DQ�RUGHU�HQMRLQLQJ�)0¶V�XQIDLU�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV��UHVWLWXWLRQ��FRVWV�RI�FRXUW��DWWRUQH\V¶�IHHV�XQGHU�&DO��&LY��&RGH��������H���

DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�&/5$��

�
�

%5($&+�2)�,03/,('�:$55$17<�2)�0(5&+$17$%,/,7<�
�&$/��&20��&2'(���������$1'��������

� 3ODLQWLIIV�LQFRUSRUDWH�WKH�SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLIIV�EULQJ�WKLV�&RXQW�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�6XEFODVV�DJDLQVW�

WKH�'HIHQGDQW���

� $V�VHW�IRUWK�DERYH��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�KDYH�VXIIHUHG�IURP�D�

GHIHFW�WKDW�H[LVWHG�LQ�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�ZKLFK�FDXVHV�WKH�%RDUGV�WR�VXGGHQO\�VWRS�

RU�QRVH�GLYH�ZLWKRXW�ZDUQLQJ��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�DUH�VHHNLQJ�UHFRYHU\�IRU�

WKLV�PDQLIHVWHG�GHIHFW�DQG�DQ\�DQG�DOO�FRQVHTXHQWLDO�GDPDJHV�VWHPPLQJ�WKHUHIURP��

� $�ZDUUDQW\� WKDW� WKH�%RDUGV�ZHUH� LQ�PHUFKDQWDEOH� FRQGLWLRQ�DQG� ILW� IRU� WKH�RUGLQDU\�

SXUSRVH�IRU�ZKLFK�WKH�GHYLFHV�DUH�XVHG�LV�LPSOLHG�E\�ODZ�SXUVXDQW�WR�&DO��&RP��&RGH���������DQG�

�������³7KH�FRUH�WHVW�RI�PHUFKDQWDELOLW\�LV�ILWQHVV�IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�VXFK�JRRGV�DUH�

XVHG��6XFK�ILWQHVV�LV�VKRZQ�LI�WKH�SURGXFW�LV�LQ�VDIH�FRQGLWLRQ�DQG�VXEVWDQWLDOO\�IUHH�IURP�GHIHFWV�´�Isip 

v. Mercedes-Benz, USA, LLC������&DO��$SS���WK����������������see also Mexia v. Rinker Coat Co., 
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Inc.������&DO��$SS���WK��������������$V�GHPRQVWUDWHG�KHUHLQ�� WKH�%RDUGV�DUH�QRW�VXEVWDQWLDOO\�IUHH�

IURP�GHIHFWV��WKH�%RDUGV�FRQWDLQ�DQ�H[LVWLQJ��PDQLIHVWHG�GHIHFW�ZKLFK�FDQ�FDXVH�WKH�%RDUGV�WR�VXGGHQO\�

VWRS�RU�QRVH�GLYH��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�DW�GDQJHURXV�VSHHGV���

� 'HIHQGDQW�LV�DQG�ZDV�DW�DOO�WLPHV�D�³PHUFKDQW´�ZLWK�UHVSHFW�WR�WKH�%RDUGV�XQGHU�&DO��

&RP��&RGH������������DQG�������F���DQG�D�³VHOOHU´�RI�JRRGV�XQGHU�����������G����

� 7KH�%RDUGV�DUH�DQG�ZHUH�DW�DOO�UHOHYDQW�WLPHV�³JRRGV´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��&RP��

&RGH������������DQG�������D������

� $�ZDUUDQW\� WKDW� WKH�%RDUGV�ZHUH� LQ�PHUFKDQWDEOH� FRQGLWLRQ�DQG� ILW� IRU� WKH�RUGLQDU\�

SXUSRVH�IRU�ZKLFK�WKH�YHKLFOHV�DUH�XVHG�LV�LPSOLHG�E\�ODZ�SXUVXDQW�WR�&DO��&RP��&RGH���������DQG�

�������

� 7KH�%RDUGV��ZKHQ�VROG�DQG�DW�DOO�WLPHV�WKHUHDIWHU��ZHUH�QRW�LQ�PHUFKDQWDEOH�FRQGLWLRQ�

DQG�DUH�QRW�ILW�IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�HOHFWURQLF�VNDWHERDUGV�DUH�XVHG��7KH�2QHZKHHO�KDV�

D�VDIHW\�GHIHFW�ZKLFK�SUHVHQWV�DQ�DFWXDO�DQG�RU�LPPLQHQW�ULVN�WR�ULGHU�VDIHW\��VSHFLILFDOO\��WKH�ULVN�RI�D�

VXGGHQ�VWRS�RU�QRVH�GLYH�RI�WKH�%RDUG��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�ZLWKRXW�ZDUQLQJ��

� ,W�ZDV�UHDVRQDEOH�WR�H[SHFW�WKDW�3ODLQWLII�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�PD\�XVH��

FRQVXPH��RU�EH�DIIHFWHG�E\�WKH�GHIHFWLYH�%RDUGV��UHJDUGOHVV�RI�FRQWUDFWXDO�SULYLW\�ZLWK�'HIHQGDQW��

� 7KH� %RDUGV� FRQWDLQHG� DQ� LQKHUHQW� GHIHFW� WKDW� ZDV� VXEVWDQWLDOO\� FHUWDLQ� WR� UHVXOW� LQ�

PDOIXQFWLRQ�GXULQJ�WKH�XVHIXO�OLIH�RI�WKH�SURGXFW��

� 3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�ZHUH�DQG�DUH�WKLUG�SDUW\�EHQHILFLDULHV�WR�WKH�

'HIHQGDQW�PDQXIDFWXUHU¶V� FRQWUDFWV�ZLWK� )0�FHUWLILHG�DXWKRUL]HG� UHWDLOHUV�ZKR� VROG� WKH�%RDUGV� WR�

3ODLQWLIIV����

�
���See In re Nexus 6P Prod. Liab. Litig.������)��6XSS���G�����������1�'��&DO���������³>&DOLIRUQLD�

ODZ@�DOORZ>V@�SODLQWLIIV�WR�EULQJ�LPSOLHG�ZDUUDQW\�FODLPV�LQ�WKH�DEVHQFH�RI�SULYLW\�LI�WKH�SODLQWLII�VKRZV�
WKDW�KH�ZDV�D�EHQHILFLDU\�WR�D�FRQWUDFW�EHWZHHQ�WKH�GHIHQGDQW�DQG�D�WKLUG�SDUW\�´���id.��³%HFDXVH�WKLUG�
SDUW\�EHQHILFLDU\�VWDWXV�LV�D�PDWWHU�RI�FRQWUDFW�LQWHUSUHWDWLRQ��D�SHUVRQ�VHHNLQJ�WR�HQIRUFH�D�FRQWUDFW�DV�
D�WKLUG�SDUW\�EHQHILFLDU\�PXVW�SOHDG�D�FRQWUDFW�ZKLFK�ZDV�PDGH�H[SUHVVO\�IRU�KLV�>RU�KHU@�EHQHILW�DQG�
RQH�LQ�ZKLFK�LW�FOHDUO\�DSSHDUV�WKDW�KH�>RU�VKH@�ZDV�D�EHQHILFLDU\�´��FLWDWLRQV�RPLWWHG����In re MyFord 
Touch Consumer Litig.�����)��6XSS���G�����������1�'��&DO���������³>7@KHUH�LV�DQ�H[FHSWLRQ�WR�WKH�
SULYLW\�UHTXLUHPHQW�WKDW�DSSOLHV�ZKHQ�D�SODLQWLII�LV�WKH�LQWHQGHG�EHQHILFLDU\�RI�LPSOLHG�ZDUUDQWLHV�LQ�
DJUHHPHQWV�OLQNLQJ�D�UHWDLOHU�DQG�D�PDQXIDFWXUHU�´��FLWDWLRQV�RPLWWHG����
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� ,Q�DGGLWLRQ��RU�LQ�WKH�DOWHUQDWLYH��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�GLUHFWO\�

UHOLHG�XSRQ�'HIHQGDQW¶V�DGYHUWLVLQJ��DV�DOOHJHG�DERYH����

� 'HIHQGDQW�ZDV�SURYLGHG�QRWLFH�RI�WKHVH�LVVXHV�ZLWKLQ�D�UHDVRQDEOH�WLPH�RI�3ODLQWLII¶V�

NQRZOHGJH�RI�WKH�QRQ�FRQIRUPLQJ�RU�GHIHFWLYH�QDWXUH�RI�WKH�%RDUGV��E\�OHWWHUV�IURP�3ODLQWLII¶V�FRXQVHO��

RQ�EHKDOI�RI�3ODLQWLII�� WR�'HIHQGDQW�� FRPSODLQWV�E\�3ODLQWLII�RU�&ODVV�PHPEHUV� WR�'HIHQGDQW�HLWKHU�

RUDOO\�RU�LQ�ZULWLQJ��FRPSODLQWV�WR�)0�GHDOHUVKLSV��LQWHUPHGLDWH�VHOOHUV��RU�UHSDLU�IDFLOLWLHV�HLWKHU�RUDOO\�

RU�LQ�ZULWLQJ��SUHVHQWDWLRQ�RI�WKH�%RDUGV�IRU�UHSDLU�WR�GHDOHUVKLSV�RU�WR�LQWHUPHGLDWH�VHOOHUV�RU�UHSDLU�

IDFLOLWLHV��DQG�RU�E\�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKLV�&RPSODLQW��

� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI�'HIHQGDQW¶V� EUHDFK� RI� WKH� LPSOLHG�ZDUUDQW\� RI�

PHUFKDQWDELOLW\��3ODLQWLIIV�DQG�&DOLIRUQLD�6XEFODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�

SURYHQ�DW�WULDO���

�
�

%5($&+�2)�,03/,('�:$55$17<�2)�0(5&+$17$%,/,7<�
�&$/��&,9��&2'(���������ET SEQ.��

� 3ODLQWLIIV�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

� %RDUGV� DUH� ³FRQVXPHU� JRRGV´� DQG� 3ODLQWLIIV� DQG� &DOLIRUQLD� 6XEFODVV� PHPEHUV� DUH�

³EX\HUV´�ZLWKLQ� WKH�PHDQLQJ� RI� &DO�� &LY�� &RGH� �������� 7KH�'HIHQGDQW� LV� DOVR� D� ³PDQXIDFWXUHU�´�

³GLVWULEXWRU�´�RU�³UHWDLO�VHOOHU´�XQGHU�&DO��&LY��&RGH���������

� 7KH�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\�LQFOXGHG�ZLWK�WKH�VDOH�RI�HDFK�%RDUG�PHDQV�

WKDW�'HIHQGDQW�ZDUUDQWHG�WKDW�HDFK�%RDUG�ZRXOG�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WUDGH�XQGHU� WKH�FRQWUDFW�

GHVFULSWLRQ�� �E��ZDV� ILW� IRU� WKH� RUGLQDU\� SXUSRVHV� IRU� ZKLFK� WKH� %RDUGV� ZRXOG� EH� XVHG�� DQG�

�F��FRQIRUPHG�WR�WKH�SURPLVHV�RU�DIILUPDWLRQV�RI�IDFW�PDGH�RQ�WKH�FRQWDLQHU�RU�ODEHO��

� 7KH�%RDUGV�ZRXOG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�HOHFWURQLF�VNDWHERDUG�WUDGH�EHFDXVH�

RI�WKH�GHIHFW�DIIHFWLQJ�WKH�%RDUG��ZKLFK�DOVR�PDNHV�WKHP�XQILW�IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�D�

%RDUG�ZRXOG�EH�XVHG��

�
���See Clemens v. DaimlerChrysler Corp.������)��G��������������WK�&LU���������KROGLQJ�WKDW��IRU�

SXUSRVHV�RI�D�EUHDFK�RI�LPSOLHG�ZDUUDQW\�FODLP��D�3ODLQWLII�QHHG�QRW�VWDQG�LQ�YHUWLFDO�FRQWUDFWXDO�SULYLW\�
ZLWK�WKH�GHIHQGDQW�ZKHQ�WKH�SODLQWLII�UHOLHV�RQ�ZULWWHQ�ODEHOV�RU�DGYHUWLVHPHQWV�RI�D�PDQXIDFWXUHU���
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� 7KH�%RDUGV�DUH�QRW�DGHTXDWHO\�ODEHOHG�EHFDXVH�WKHLU�ODEHOLQJ�IDLOV�WR�GLVFORVH�WKH�GHIHFW�

DQG� ULVN� RI� QRVH�GLYLQJ� RU� VXGGHQ� VWRSSLQJ�� DQG� GRHV� QRW� DGYLVH� WKH� PHPEHUV� RI� WKH� SURSRVHG�

&DOLIRUQLD�6XEFODVV�RI�WKH�H[LVWHQFH�RI�WKH�LVVXH�SULRU�WR�H[SHULHQFLQJ�WKH�1RVH�'LYH�'HIHFW�ILUVWKDQG��

� 'HIHQGDQW¶V� DFWLRQV� KDYH� GHSULYHG� 3ODLQWLIIV� DQG� WKH� PHPEHUV� RI� WKH� SURSRVHG�

&DOLIRUQLD�6XEFODVV�RI�WKH�EHQHILW�RI�WKHLU�EDUJDLQV�DQG�KDYH�FDXVHG�WKH�%RDUGV�WR�EH�ZRUWK�OHVV�WKDQ�

ZKDW�3ODLQWLIIV�DQG�RWKHU�PHPEHUV�RI�WKH�SURSRVHG�&DOLIRUQLD�6XEFODVV�SDLG��

� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�RI�LPSOLHG�ZDUUDQW\��3ODLQWLIIV�

DQG� PHPEHUV� RI� WKH� SURSRVHG� &DOLIRUQLD� 6XEFODVV� UHFHLYHG� JRRGV� ZKRVH� FRQGLWLRQ� VXEVWDQWLDOO\�

LPSDLUV�WKHLU�YDOXH��3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�SURSRVHG�&DOLIRUQLD�6XEFODVV�KDYH�EHHQ�GDPDJHG�

E\�WKH�GLPLQLVKHG�YDOXH�RI�WKHLU�%RDUGV��

� 8QGHU�&DO��&LY��&RGH�����������G��DQG�������3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�SURSRVHG�

&DOLIRUQLD�6XEFODVV� DUH�HQWLWOHG� WR�GDPDJHV�DQG�RWKHU� OHJDO�DQG�HTXLWDEOH� UHOLHI�� LQFOXGLQJ�� DW� WKHLU�

HOHFWLRQ��WKH�ULJKW�WR�UHYRNH�DFFHSWDQFH�RI�WKH�%RDUGV�RU�WKH�RYHUSD\PHQW�RU�GLPLQXWLRQ�LQ�YDOXH�RI�

WKHLU� %RDUGV�� 7KH\� DUH� DOVR� HQWLWOHG� WR� DOO� LQFLGHQWDO� DQG� FRQVHTXHQWLDO� GDPDJHV� UHVXOWLQJ� IURP�

'HIHQGDQW¶V�EUHDFK��DV�ZHOO�DV�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV��

&�� &ODLPV�%URXJKW�RQ�%HKDOI�RI�WKH�)ORULGD�6XEFODVV��

�
�

9,2/$7,216�2)�7+(�)/25,'$�'(&(37,9(�$1'�
81)$,5�75$'(�35$&7,&(6�$&7��³)'873$´���

�)/$��67$7��$11�������������ET SEQ.��

� 3ODLQWLII�-HUURG�+XQWHU�1LFKROV��³3ODLQWLII�´�IRU�SXUSRVHV�RI�DOO�)ORULGD�6XEFODVV�&RXQWV��

LQFRUSRUDWHV�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLII� DQG� )ORULGD� 6XEFODVV� PHPEHUV� ZKR� SXUFKDVHG� WKHLU� YHKLFOHV� QHZ� DUH�

³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�)ORULGD�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��)OD��6WDW��

$QQ��������������. �

� 7KH�'HIHQGDQW�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�)OD��6WDW��$QQ��

���������������
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� 7KH� )'873$� SURKLELWV� ³>X@QIDLU� PHWKRGV� RI� FRPSHWLWLRQ�� XQFRQVFLRQDEOH� DFWV� RU�

SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�)OD��6WDW��

$QQ�����������������

� ,Q� WKH� FRXUVH� RI� 'HIHQGDQW¶V� EXVLQHVV�� LW� ZLOOIXOO\� IDLOHG� WR� GLVFORVH� DQG� DFWLYHO\�

FRQFHDOHG�WKDW�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG�LV�SURQH�WR�VXGGHQ�VWRSSLQJ�RU�QRVH�GLYLQJ��ZKLFK�

FDQ�FDXVH�WKH�ULGHU�WR�EH�FDWDSXOWHG�LQWR�WKH�DLU�ZLWKRXW�ZDUQLQJ��3DUWLFXODUO\�LQ�OLJKW�RI�'HIHQGDQW¶V�

DGYHUWLVLQJ� FDPSDLJQ�� D� UHDVRQDEOH� $PHULFDQ� FRQVXPHU� ZRXOG� H[SHFW� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG� WR� IXQFWLRQ� VPRRWKO\� DQG� VDIHO\��ZLWKRXW� D�1RVH�'LYH�'HIHFW��$FFRUGLQJO\��'HIHQGDQW�

HQJDJHG� LQ� XQODZIXO� WUDGH� SUDFWLFHV� E\� HPSOR\LQJ� GHFHSWLRQ�� GHFHSWLYH� DFWV� RU� SUDFWLFHV�� IUDXG��

PLVUHSUHVHQWDWLRQV��RU�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�WKH�LQWHQW�WKDW�

RWKHUV� UHO\� XSRQ� VXFK� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU� RPLVVLRQ�� LQ� FRQQHFWLRQ� ZLWK� WKH� VDOH� RI� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��

� ,Q�SXUFKDVLQJ�WKH�%RDUGV��3ODLQWLII�DQG�WKH�)ORULGD�6XEFODVV�PHPEHUV�ZHUH�GHFHLYHG�E\�

'HIHQGDQW¶V�IDLOXUH�WR�GLVFORVH�WKH�1RVH�'LYH�'HIHFW��DQG�WKH�GDQJHUV�LW�SRVHV�WR�WKH�ULGHUV��

� 3ODLQWLII� DQG� )ORULGD� 6XEFODVV� PHPEHUV� UHDVRQDEO\� UHOLHG� XSRQ� 'HIHQGDQW¶V� IDOVH�

PLVUHSUHVHQWDWLRQV�� 7KH\� KDG� QR�ZD\� RI� NQRZLQJ� WKDW�'HIHQGDQW¶V� UHSUHVHQWDWLRQV�ZHUH� IDOVH� DQG�

JUDYHO\�PLVOHDGLQJ�� $V� DOOHJHG� KHUHLQ�� 'HIHQGDQW� HQJDJHG� LQ� H[WUHPHO\� VRSKLVWLFDWHG�PHWKRGV� RI�

GHFHSWLRQ�� 3ODLQWLII� DQG� )ORULGD� 6XEFODVV� PHPEHUV� GLG� QRW�� DQG� FRXOG� QRW�� XQUDYHO� 'HIHQGDQW¶V�

GHFHSWLRQ�RQ�WKHLU�RZQ��DV�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG¶V�VRIWZDUH�FDOLEUDWLRQV�DUH�D�GHHSO\�

LQWHUQDO� FRPSRQHQW� SDUW� LQ� WKH�2QHZKHHO� HOHFWURQLF� VNDWHERDUG� DQG� 3ODLQWLII� DQG�)ORULGD� 6XEFODVV�

PHPEHUV� ZHUH� QRW� DZDUH� RI� WKH� GHIHFWLYH� QDWXUH� RI� WKH� 2QHZKHHO� HOHFWURQLF� VNDWHERDUG� SULRU� WR�

SXUFKDVH�RU�OHDVH��

� 7KH� 'HIHQGDQW¶V� DFWLRQV� DV� VHW� IRUWK� DERYH� RFFXUUHG� LQ� WKH� FRQGXFW� RI� WUDGH� RU�

FRPPHUFH��

� 'HIHQGDQW¶V� GHFHSWLRQ�� IUDXG�� PLVUHSUHVHQWDWLRQ�� FRQFHDOPHQW�� VXSSUHVVLRQ�� RU�

RPLVVLRQ�RI�PDWHULDO�IDFWV�ZHUH�OLNHO\�WR�DQG�GLG�LQ�IDFW�GHFHLYH�UHDVRQDEOH�FRQVXPHUV��
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� 'HIHQGDQW� LQWHQWLRQDOO\� DQG� NQRZLQJO\� PLVUHSUHVHQWHG� PDWHULDO� IDFWV� UHJDUGLQJ� WKH�

%RDUGV�ZLWK�LQWHQW�WR�PLVOHDG�3ODLQWLII�DQG�WKH�)ORULGD�6XEFODVV��

� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�)'873$��

� 'HIHQGDQW�RZHG�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�D�GXW\� WR�GLVFORVH� WKH� WUXWK�

DERXW�WKH�1RVH�'LYH�'HIHFW�EHFDXVH�'HIHQGDQW��

D�� 3RVVHVVHG� H[FOXVLYH� NQRZOHGJH� RI� WKH� GHVLJQ� RI� WKH� 2QHZKHHO� HOHFWURQLF�

VNDWHERDUG��WKH�FDOLEUDWLRQ�RI�WKH�VRIWZDUH��DQG�WKH�ULVNV�SRVHG�E\�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG���

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�3ODLQWLII�DQG�WKH�)ORULGD�6XEFODVV��

DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�TXDOLW\��GXUDELOLW\��DQG�VDIHW\�RI�

WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�3ODLQWLII�DQG�

WKH�)ORULGD�6XEFODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

� 'XH� WR� LWV� VSHFLILF� DQG� VXSHULRU� NQRZOHGJH� UHJDUGLQJ� WKH� 1RVH�'LYH� 'HIHFW� LQ� WKH�

2QHZKHHO�HOHFWURQLF�VNDWHERDUG��'HIHQGDQW¶V�IDOVH�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�VDIHW\�DQG�UHOLDELOLW\�

RI�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUG��DQG�3ODLQWLII¶V�DQG�)ORULGD�6XEFODVV�PHPEHUV¶�UHOLDQFH�RQ�WKHVH�

PDWHULDO�UHSUHVHQWDWLRQV��'HIHQGDQW�KDG�D�GXW\�WR�GLVFORVH�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�

DERXW� WKH�1RVH�'LYH�'HIHFW� DQG� WKH� GDQJHUV� SRVHG� E\� WKLV� GHIHFW��+DYLQJ� YROXQWHHUHG� WR� SURYLGH�

LQIRUPDWLRQ�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV��'HIHQGDQW�KDG�WKH�GXW\�WR�GLVFORVH�QRW�MXVW�WKH�

SDUWLDO�WUXWK��EXW�WKH�HQWLUH�WUXWK��7KHVH�RPLWWHG�DQG�FRQFHDOHG�IDFWV�ZHUH�PDWHULDO�EHFDXVH�WKH\�GLUHFWO\�

LPSDFW�WKH�YDOXH�RI�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�SXUFKDVHG�E\�3ODLQWLII�DQG�)ORULGD�6XEFODVV�

PHPEHUV��5HOLDELOLW\�� GXUDELOLW\�� SHUIRUPDQFH�� DQG� VDIHW\� DUH�PDWHULDO� FRQFHUQV� WR�2QHZKHHO� FODVV�

PHPEHUV��'HIHQGDQW�UHSUHVHQWHG�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�WKDW�WKH\�ZHUH�SXUFKDVLQJ�

%RDUGV�VR�HDV\�WR�ULGH�WKDW�WKH\�ZHUH�D�³WR\�´�ZKHQ�LQ�IDFW�WKH�1RVH�'LYH�'HIHFW�ZDV�XQUHDVRQDEO\�

GDQJHURXV�DQG�ULVN\��DQG�KDV�DOUHDG\�UHVXOWHG�LQ�VHYHUH�LQMXULHV�DQG�GHDWK��

� 'HIHQGDQW¶V� FRQGXFW� SUR[LPDWHO\� FDXVHG� LQMXULHV� WR� 3ODLQWLII� DQG� )ORULGD� 6XEFODVV�

PHPEHUV��
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� 3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�DVFHUWDLQDEOH�ORVV��

LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�LQ�WKDW�3ODLQWLII�DQG�

)ORULGD�6XEFODVV�PHPEHUV�RYHUSDLG�IRU�2QHZKHHOV�DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��DQG�

WKHLU� 2QHZKHHOV� KDYH� VXIIHUHG� D� GLPLQXWLRQ� LQ� YDOXH�� 7KHVH� LQMXULHV� DUH� WKH� GLUHFW� DQG� QDWXUDO�

FRQVHTXHQFH�RI�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

� 7KH�2QHZKHHO�KDV�D�VDIHW\�GHIHFW�ZKLFK�SUHVHQWV�DQ�DFWXDO�DQG�RU�LPPLQHQW�ULVN�WR�ULGHU�

VDIHW\��VSHFLILFDOO\��WKH�ULVN�RI�D�VXGGHQ�VWRS�RU�QRVH�GLYH�RI�WKH�%RDUG��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�

ZLWKRXW�ZDUQLQJ��'HIHQGDQW¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN� WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�

PHPEHUV�DV�ZHOO�DV�WR�WKH�JHQHUDO�SXEOLF��'HIHQGDQW¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�

DIIHFW�WKH�SXEOLF�LQWHUHVW��)XUWKHU��HYHQ�ZLWKRXW�D�VDIHW\�LVVXH��3ODLQWLII�RYHUSDLG�DW�WKH�SRLQW�RI�VDOH�DV�

WKHVH�%RDUGV�KDYH�LPSDLUHG�SHUIRUPDQFH�GXH�WR�WKH�GHIHFW��

� 3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�DVFHUWDLQDEOH�LQMXU\�

LQ�DFW��DQG�RU�DFWXDO�GDPDJHV�DV�D�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW�LQ�WKDW�3ODLQWLII�DQG�)ORULGD�

6XEFODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�%RDUGV��GLG�QRW�JHW�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��DQG�WKHLU�%RDUGV�

DUH� HTXLSSHG�ZLWK� D� GHIHFWLYH� DQG� GDQJHURXV�1RVH�'LYH�'HIHFW�� 7KHVH� LQMXULHV� DUH� WKH� GLUHFW� DQG�

QDWXUDO�FRQVHTXHQFH�RI�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV���

� 'HIHQGDQW¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLII�DV�ZHOO�DV�)ORULGD�6XEFODVV�

PHPEHUV���

� $FFRUGLQJO\��'HIHQGDQW�LV�OLDEOH�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�IRU�GDPDJHV�

LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO���

� 2Q�RU�DERXW�-XO\�����������3ODLQWLIIV�DQG�)ORULGD�6XEFODVV�PHPEHUV�VHQW�QRWLFH�OHWWHUV�

WR�'HIHQGDQW�FRPSO\LQJ�ZLWK�)OD��6WDW��$QQ������������et seq���WR�WKH�H[WHQW�VXFK�QRWLFH�LV�UHTXLUHG�IRU�

WKLV�'HIHQGDQW��%HFDXVH�'HIHQGDQW�KDV�IDLOHG�WR�UHPHG\�LWV�XQODZIXO�FRQGXFW�ZLWKLQ�WKH�UHTXLVLWH�WLPH�

SHULRG��3ODLQWLIIV�DQG�WKH�)ORULGD�6XEFODVV�VHHN�DOO�GDPDJHV�DQG�UHOLHI�WR�ZKLFK�3ODLQWLIIV�DQG�)ORULGD�

6XEFODVV�PHPEHUV�DUH�HQWLWOHG��
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81-867�(15,&+0(17��

� 3ODLQWLII�LQFRUSRUDWHV�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLII�EULQJV�WKLV�&RXQW�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�)ORULGD�6XEFODVV�DJDLQVW�

'HIHQGDQW���

� $V�VHW�IRUWK�DERYH��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�KDYH�VXIIHUHG�IURP�D�GHIHFW�

WKDW�H[LVWHG�LQ�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�ZKLFK�FDXVHV�WKH�%RDUGV�WR�VXGGHQO\�VWRS�RU�QRVH�

GLYH�ZLWKRXW�ZDUQLQJ��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�DUH�VHHNLQJ�UHFRYHU\�IRU�WKLV�PDQLIHVWHG�

GHIHFW�DQG�DQ\�DQG�DOO�FRQVHTXHQWLDO�GDPDJHV�VWHPPLQJ�WKHUHIURP��

� $V�D� UHVXOW�RI� WKHLU�ZURQJIXO�DQG� IUDXGXOHQW�DFWV�DQG�RPLVVLRQV��DV� VHW� IRUWK�KHUHLQ��

SHUWDLQLQJ�WR�WKH�GHIHFWV�LQ�WKH�%RDUGV�DQG�WKH�FRQFHDOPHQW�WKHUHRI��'HIHQGDQW�FKDUJHG�D�KLJKHU�SULFH�

IRU�WKH�%RDUGV�WKDQ�WKH�%RDUGV¶�WUXH�YDOXH�DQG�'HIHQGDQW��WKHUHIRUH��REWDLQHG�PRQLHV�WKDW�ULJKWIXOO\�

EHORQJ�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV��

� 'HIHQGDQW�KDV�EHQHILWWHG�IURP�PDQXIDFWXULQJ�DQG�VHOOLQJ�DW�DQ�XQMXVW�SURILW�GHIHFWLYH�

%RDUGV�ZKRVH�YDOXH�ZDV�DUWLILFLDOO\�LQIODWHG�E\�'HIHQGDQW¶V�FRQFHDOPHQW�RI�WKH�GHIHFWLYH�QDWXUH�RI�WKH�

%RDUGV��DQG�IDOVH�UHSUHVHQWDWLRQV�UHODWHG�WKHUHWR���

� 'HIHQGDQW�HQMR\HG�WKH�EHQHILW�RI�LQFUHDVHG�ILQDQFLDO�JDLQV��WR�WKH�GHWULPHQW�RI�3ODLQWLII�

DQG�)ORULGD�6XEFODVV�PHPEHUV��ZKR�SDLG�D�KLJKHU�SULFH�IRU�WKHLU�%RDUGV�WKDW�DFWXDOO\�KDG�ORZHU�YDOXHV���

� 'HIHQGDQW� KDV� UHFHLYHG� DQG� UHWDLQHG� XQMXVW� EHQHILWV� IURP� WKH� 3ODLQWLII� DQG� )ORULGD�

6XEFODVV�PHPEHUV��DQG�LQHTXLW\�KDV�UHVXOWHG��

� ,W�ZRXOG�EH�LQHTXLWDEOH�DQG�XQFRQVFLRQDEOH�IRU�'HIHQGDQW�WR�UHWDLQ�WKHVH�ZURQJIXOO\�

REWDLQHG�EHQHILWV��

� %HFDXVH�'HIHQGDQW�FRQFHDOHG�WKHLU�IUDXG�DQG�GHFHSWLRQ��3ODLQWLII�DQG�)ORULGD�6XEFODVV�

PHPEHUV�ZHUH�QRW�DZDUH�RI�WKH�WUXH�IDFWV�FRQFHUQLQJ�WKH�%RDUGV�DQG�GLG�QRW�EHQHILW�IURP�'HIHQGDQW¶V�

PLVFRQGXFW��

� 'HIHQGDQW� NQRZLQJO\� DFFHSWHG� DQG� UHWDLQHG� WKH� XQMXVW� EHQHILWV� RI� LWV� IUDXGXOHQW�

FRQGXFW��
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� $V�D�UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW��WKH�DPRXQW�RI�LWV�XQMXVW�HQULFKPHQW�VKRXOG�EH�

GLVJRUJHG�DQG�UHWXUQHG�WR�3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV��LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

� 3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV��WKHUHIRUH��VHHN�DQ�RUGHU�HVWDEOLVKLQJ�'HIHQGDQW�

DV�D�FRQVWUXFWLYH�WUXVWHH�RI�WKH�SURILWV�XQMXVWO\�REWDLQHG��SOXV�LQWHUHVW��

�
�

%5($&+�2)�,03/,('�:$55$17<�2)�0(5&+$17$%,/,7<�
�)/$��67$7��$11�������������$1'����������

� 3ODLQWLII�LQFRUSRUDWHV�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

� 3ODLQWLII�EULQJV�WKLV�&RXQW�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�)ORULGD�6XEFODVV�DJDLQVW�

'HIHQGDQW���

� $V�VHW�IRUWK�DERYH��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�KDYH�VXIIHUHG�IURP�D�GHIHFW�

WKDW�H[LVWHG�LQ�WKH�2QHZKHHO�HOHFWURQLF�VNDWHERDUGV�ZKLFK�FDXVHV�WKH�%RDUGV�WR�VXGGHQO\�VWRS�RU�QRVH�

GLYH�ZLWKRXW�ZDUQLQJ��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�DUH�VHHNLQJ�UHFRYHU\�IRU�WKLV�PDQLIHVWHG�

GHIHFW�DQG�DQ\�DQG�DOO�FRQVHTXHQWLDO�GDPDJHV�VWHPPLQJ�WKHUHIURP��

� 'HIHQGDQW�ZDV�DW�DOO�WLPHV�D�³PHUFKDQW´�ZLWK�UHVSHFW�WR�PRWRU�YHKLFOHV�XQGHU�)OD��6WDW��

$QQ����������������DQG�������������N���DQG�D�³VHOOHU´�RI�PRWRU�YHKLFOHV�XQGHU��������������G���

� 7KH�%RDUGV�DUH�DQG�ZHUH�DW�DOO�UHOHYDQW�WLPHV�³JRRGV´�ZLWKLQ�WKH�PHDQLQJ�RI�)OD��6WDW��

$QQ����������������DQG�������������K���

� $�ZDUUDQW\� WKDW� WKH�%RDUGV�ZHUH� LQ�PHUFKDQWDEOH� FRQGLWLRQ�DQG� ILW� IRU� WKH�RUGLQDU\�

SXUSRVH� IRU� ZKLFK� HOHFWULF� VNDWHERDUGV� DUH� XVHG� LV� LPSOLHG� E\� ODZ�� SXUVXDQW� WR� )OD�� 6WDW�� $QQ��

�����������DQG����������

� 7KH�%RDUGV��ZKHQ�VROG�DQG�DW�DOO�WLPHV�WKHUHDIWHU��ZHUH�QRW�LQ�PHUFKDQWDEOH�FRQGLWLRQ�

DQG�DUH�QRW�ILW�IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�WKH�%RDUGV�DUH�XVHG��6SHFLILFDOO\��WKH�%RDUGV�KDYH�D�

VDIHW\�GHIHFW�ZKLFK�SUHVHQWV�DQ�DFWXDO�DQG�RU�LPPLQHQW�ULVN�WR�ULGHU�VDIHW\��VSHFLILFDOO\��WKH�ULVN�RI�D�

VXGGHQ�VWRS�RU�QRVH�GLYH�RI�WKH�%RDUG��WKURZLQJ�WKH�ULGHU�RII�WKH�%RDUG�ZLWKRXW�ZDUQLQJ��

� ,W� ZDV� UHDVRQDEOH� WR� H[SHFW� WKDW� 3ODLQWLII� DQG� )ORULGD� 6XEFODVV� PHPEHUV� PD\� XVH��

FRQVXPH�RU�EH�DIIHFWHG�E\�WKH�GHIHFWLYH�%RDUGV��
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� 7KH� %RDUGV� FRQWDLQHG� DQ� LQKHUHQW� GHIHFW� WKDW� ZDV� VXEVWDQWLDOO\� FHUWDLQ� WR� UHVXOW� LQ�

PDOIXQFWLRQ�GXULQJ�WKH�XVHIXO�OLIH�RI�WKH�SURGXFW��

� 3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�ZHUH�DQG�DUH� WKLUG�SDUW\�EHQHILFLDULHV� WR� WKH�

GHIHQGDQW� PDQXIDFWXUHU¶V� FRQWUDFWV� ZLWK� )0�FHUWLILHG�DXWKRUL]HG� UHWDLOHUV� ZKR� VROG� WKH� %RDUGV� WR�

3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV��

� ,Q�DGGLWLRQ��RU�LQ�WKH�DOWHUQDWLYH��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�GLUHFWO\�UHOLHG�

XSRQ�'HIHQGDQW¶V�DGYHUWLVLQJ��DV�DOOHJHG�DERYH��

� 'HIHQGDQW�ZDV�SURYLGHG�QRWLFH�RI�WKHVH�LVVXHV�ZLWKLQ�D�UHDVRQDEOH�WLPH�RI�3ODLQWLIIV¶�

NQRZOHGJH�RI�WKH�QRQ�FRQIRUPLQJ�RU�GHIHFWLYH�QDWXUH�RI�WKH�%RDUGV��E\�OHWWHUV�IURP�3ODLQWLIIV¶�FRXQVHO��

RQ�EHKDOI�RI�3ODLQWLIIV��WR�'HIHQGDQW��FRPSODLQWV�E\�3ODLQWLII�RU�)ORULGD�6XEFODVV�PHPEHUV�WR�'HIHQGDQW�

HLWKHU�RUDOO\�RU�LQ�ZULWLQJ��FRPSODLQWV�WR�)0�GHDOHUVKLSV��LQWHUPHGLDWH�VHOOHUV��RU�UHSDLU�IDFLOLWLHV�HLWKHU�

RUDOO\�RU�LQ�ZULWLQJ��SUHVHQWDWLRQ�RI�WKH�%RDUGV�IRU�UHSDLU�WR�GHDOHUV�RU�WR�LQWHUPHGLDWH�VHOOHUV�RU�UHSDLU�

IDFLOLWLHV��FRXQWOHVV�FRQVXPHU�FRPSODLQWV�RQ�WKH�LQWHUQHW�UHJDUGLQJ�WKH�GHIHFW�WKDW�LV�WKH�VXEMHFW�RI�WKLV�

&RPSODLQW��DQG�RU�E\�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKLV�&RPSODLQW��,Q�DGGLWLRQ��RQ�RU�DERXW�-XO\�����

������3ODLQWLIIV�DQG�)ORULGD�6XEFODVV�PHPEHUV�VHQW�QRWLFH�OHWWHUV�WR�'HIHQGDQW�FRPSO\LQJ�ZLWK�)OD��

6WDW��$QQ������������et seq���WR�WKH�H[WHQW�VXFK�QRWLFH�LV�UHTXLUHG�IRU�WKLV�'HIHQGDQW��%HFDXVH�'HIHQGDQW�

KDV�IDLOHG�WR�UHPHG\�WKHLU�XQODZIXO�FRQGXFW�ZLWKLQ�WKH�UHTXLVLWH�WLPH�SHULRG��3ODLQWLIIV�DQG�WKH�)ORULGD�

6XEFODVV�VHHN�DOO�GDPDJHV�DQG�UHOLHI�WR�ZKLFK�3ODLQWLIIV�DQG�)ORULGD�6XEFODVV�PHPEHUV�DUH�HQWLWOHG��

� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI�'HIHQGDQW¶V� EUHDFK� RI� WKH� LPSOLHG�ZDUUDQW\� RI�

PHUFKDQWDELOLW\��3ODLQWLII�DQG�)ORULGD�6XEFODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�

DW�WULDO��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLIIV�� LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�PHPEHUV�RI� WKH�&ODVV�� UHVSHFWIXOO\�

UHTXHVW�WKDW�WKH�&RXUW�HQWHU�MXGJPHQW�LQ�WKHLU�IDYRU�DQG�DJDLQVW�)XWXUH�0RWLRQ��,QF��DV�IROORZV��

$�� &HUWLILFDWLRQ�RI�WKH�SURSRVHG�&ODVV�DQG�6XEFODVVHV��LQFOXGLQJ�DSSRLQWPHQW�RI�3ODLQWLIIV¶�

FRXQVHO�DV�&ODVV�&RXQVHO��
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%�� $Q� RUGHU� WHPSRUDULO\� DQG� SHUPDQHQWO\� HQMRLQLQJ� )0� IURP� FRQWLQXLQJ� XQODZIXO��

GHFHSWLYH��IUDXGXOHQW��DQG�XQIDLU�EXVLQHVV�SUDFWLFHV�DOOHJHG�LQ�WKLV�&RPSODLQW��

&�� ,QMXQFWLYH�UHOLHI�LQ�WKH�IRUP�RI�DQ�DGHTXDWH�UHFDOO��IUHH�UHSODFHPHQW��RU�%RDUG�EX\�EDFN�

SURJUDP��

'�� $Q�RUGHU�HVWDEOLVKLQJ�)0�DV�D�FRQVWUXFWLYH�WUXVWHH�RYHU�SURILWV�ZURQJIXOO\�REWDLQHG��

SOXV�LQWHUHVW��

(�� &RVWV��UHVWLWXWLRQ��GDPDJHV��LQFOXGLQJ�SXQLWLYH�GDPDJHV��H[HPSODU\�GDPDJHV�DQG�WUHEOH�

GDPDJHV��DQG�GLVJRUJHPHQW�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

)�� $Q�RUGHU� UHTXLULQJ�)0�WR�SD\�ERWK�SUH��DQG�SRVW�MXGJPHQW� LQWHUHVW�RQ�DQ\�DPRXQWV�

DZDUGHG��

*�� $Q�DZDUG�RI�FRVWV�DQG�DWWRUQH\¶V�IHHV��DQG�

+�� 6XFK�RWKHU�RU�IXUWKHU�UHOLHI�DV�PD\�EH�DSSURSULDWH���

'(0$1'�)25�-85<�75,$/�

3ODLQWLIIV�KHUHE\�GHPDQG�D�MXU\�WULDO�IRU�DOO�FODLPV�VR�WULDEOH��

�

'DWHG��6HSWHPEHU��������� 5HVSHFWIXOO\�VXEPLWWHG��

+$*(16�%(50$1�62%2/�6+$3,52�//3�
�
%\: /s/ Abby R. Wolf� � � � �

$EE\�5��:ROI��6%1���������
����+HDUVW�$YHQXH��6XLWH�����
%HUNHOH\��&$�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
(PDLO��DEE\Z#KEVVODZ�FRP�
�
6WHYH�:��%HUPDQ��pro hac vice forthcoming��
-HUURG�&��3DWWHUVRQ��pro hac vice forthcoming��
�����6HFRQG�$YHQXH��6XLWH������
6HDWWOH��:$�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
(PDLO��VWHYH#KEVVODZ�FRP�
(PDLO��MHUURGS#KEVVODZ�FRP�
�
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025*$1�	�025*$1��3�$��
�
%UDQGHQ�:HEHU��pro hac vice forthcoming��
���1RUWK�2UDQJH�$YHQXH��6XLWH������
2UODQGR��)/�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
EZHEHU#IRUWKHSHRSOH�FRP�
�
Counsel for Plaintiffs and the Proposed Class 
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-6�&$1'��� �5HY����������� &,9,/�&29(5�6+((7
7KH�-6�&$1'����FLYLO�FRYHU�VKHHW DQG�WKH�LQIRUPDWLRQ�FRQWDLQHG�KHUHLQ�QHLWKHU�UHSODFH�QRU�VXSSOHPHQW�WKH�ILOLQJ�DQG�VHUYLFH�RI SOHDGLQJV�RU RWKHU SDSHUV�DV�UHTXLUHG�E\ ODZ��
H[FHSW�DV�SURYLGHG�E\ ORFDO�UXOHV RI�FRXUW� 7KLV�IRUP��DSSURYHG LQ�LWV�RULJLQDO�IRUP E\�WKH�-XGLFLDO�&RQIHUHQFH�RI�WKH�8QLWHG�6WDWHV�LQ�6HSWHPEHU ����� LV�UHTXLUHG�IRU WKH�&OHUN�RI�
&RXUW�WR�LQLWLDWH�WKH�FLYLO�GRFNHW�VKHHW��(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.) 

,� �D� 3/$,17,))6

�E� &RXQW\�RI 5HVLGHQFH�RI�)LUVW�/LVWHG 3ODLQWLII
 (EXCEPT IN U.S. PLAINTIFF CASES) 

�F� $WWRUQH\V�(Firm Name, Address, and Telephone Number) 

'()(1'$176�

&RXQW\ RI�5HVLGHQFH�RI�)LUVW�/LVWHG�'HIHQGDQW
(IN U.S. PLAINTIFF CASES ONLY) 

127(�������,1�/$1' &21'(01$7,21�&$6(6��86(�7+(�/2&$7,21�2)
7+(�75$&7 2)�/$1'�,192/9('�

$WWRUQH\V�(If Known) 

,,� %$6,6�2)�-85,6',&7,21�(Place an “X” in One Box Only) 

�� 8�6� *RYHUQPHQW�3ODLQWLII� �� )HGHUDO 4XHVWLRQ�
(U.S. Government Not a Party) 

�� 8�6� *RYHUQPHQW�'HIHQGDQW �� 'LYHUVLW\
(Indicate Citizenship of Parties in Item III)

,,,� &,7,=(16+,3�2)�35,1&,3$/ 3$57,(6 (Place an “X” in One Box for Plaintiff 
 (For Diversity Cases Only)  and One Box for Defendant) 

37) '() 37) '()�
&LWL]HQ�RI�7KLV�6WDWH� �� � ,QFRUSRUDWHG or�3ULQFLSDO�3ODFH � ��

RI�%XVLQHVV�,Q�7KLV�6WDWH
&LWL]HQ RI�$QRWKHU�6WDWH �� �� ,QFRUSRUDWHG and�3ULQFLSDO�3ODFH� �� ��

RI�%XVLQHVV ,Q�$QRWKHU�6WDWH�
&LWL]HQ RU�6XEMHFW�RI�D� �� �� )RUHLJQ�1DWLRQ� �� ��
)RUHLJQ�&RXQWU\

,9� 1$785(2)�68,7 (Place an “X” in One Box Only) 
&2175$&7 72576 )25)(,785(�3(1$/7< %$1.5837&< 27+(5�67$787(6

����,QVXUDQFH
����0DULQH
����0LOOHU�$FW
��� 1HJRWLDEOH�,QVWUXPHQW�
����5HFRYHU\ RI�

2YHUSD\PHQW�2I�
9HWHUDQ¶V�%HQHILWV�

����0HGLFDUH�$FW�
����5HFRYHU\ RI�'HIDXOWHG�

6WXGHQW /RDQV �([FOXGHV
9HWHUDQV��

����5HFRYHU\ RI�
2YHUSD\PHQW

RI�9HWHUDQ¶V�%HQHILWV
����6WRFNKROGHUV¶ 6XLWV
����2WKHU�&RQWUDFW
����&RQWUDFW�3URGXFW /LDELOLW\
����)UDQFKLVH

3(5621$/�,1-85<�
����$LUSODQH
��� $LUSODQH�3URGXFW�/LDELOLW\
����$VVDXOW� /LEHO�	 6ODQGHU
����)HGHUDO�(PSOR\HUV¶

/LDELOLW\�
����0DULQH
��� 0DULQH�3URGXFW /LDELOLW\�
����0RWRU�9HKLFOH
����0RWRU�9HKLFOH�3URGXFW�

/LDELOLW\�
����2WKHU�3HUVRQDO�,QMXU\
����3HUVRQDO ,QMXU\��0HGLFDO�

0DOSUDFWLFH�

3(5621$/�,1-85<�
����3HUVRQDO�,QMXU\ ±�3URGXFW

/LDELOLW\�
����+HDOWK &DUH�

3KDUPDFHXWLFDO�3HUVRQDO�
,QMXU\�3URGXFW�/LDELOLW\�

����$VEHVWRV 3HUVRQDO�,QMXU\
3URGXFW�/LDELOLW\

3(5621$/�3523(57<�
����2WKHU�)UDXG
��� 7UXWK�LQ /HQGLQJ�
����2WKHU�3HUVRQDO�3URSHUW\

'DPDJH
����3URSHUW\ 'DPDJH�3URGXFW�

/LDELOLW\�

����'UXJ 5HODWHG 6HL]XUH�RI�
3URSHUW\��� 86&�� ����

����2WKHU

��� $SSHDO��� 86&�� ����
����:LWKGUDZDO����86&�

� ����

����)DOVH�&ODLPV $FW�
����4XL�7DP ����86&�

�������D��
����6WDWH�5HDSSRUWLRQPHQW�
����$QWLWUXVW
��� %DQNV DQG %DQNLQJ�
����&RPPHUFH�
��� 'HSRUWDWLRQ�
����5DFNHWHHU�,QIOXHQFHG 	

&RUUXSW 2UJDQL]DWLRQV�
����&RQVXPHU�&UHGLW
����7HOHSKRQH�&RQVXPHU�

3URWHFWLRQ $FW�
����&DEOH�6DW�79
��� 6HFXULWLHV�&RPPRGLWLHV�

([FKDQJH
����2WKHU�6WDWXWRU\ $FWLRQV
��� $JULFXOWXUDO $FWV�
����(QYLURQPHQWDO�0DWWHUV
����)UHHGRP RI�,QIRUPDWLRQ�

$FW�
����$UELWUDWLRQ
����$GPLQLVWUDWLYH�3URFHGXUH�

$FW�5HYLHZ RU�$SSHDO�RI�
$JHQF\�'HFLVLRQ�

��� &RQVWLWXWLRQDOLW\ RI�6WDWH
6WDWXWHV�

/$%25� 3523(57<�5,*+76�
����)DLU�/DERU�6WDQGDUGV $FW
����/DERU�0DQDJHPHQW�

5HODWLRQV
����5DLOZD\ /DERU�$FW
����)DPLO\ DQG�0HGLFDO�

/HDYH�$FW�
����2WKHU�/DERU�/LWLJDWLRQ
����(PSOR\HH�5HWLUHPHQW�

,QFRPH�6HFXULW\�$FW�

����&RS\ULJKWV
����3DWHQW
����3DWHQWņ$EEUHYLDWHG�1HZ

'UXJ $SSOLFDWLRQ�
��� 7UDGHPDUN
����'HIHQG�7UDGH�6HFUHWV

��$FW�RI�����

62&,$/�6(&85,7<�
����+,$ �����II�
����%ODFN�/XQJ�������
����',:&�',:: �����J��
����66,'�7LWOH�;9,�
����56,������J��

,00,*5$7,21
��� 1DWXUDOL]DWLRQ

$SSOLFDWLRQ�
����2WKHU�,PPLJUDWLRQ�

$FWLRQV�

&,9,/�5,*+76� 35,621(5�3(7,7,216
��� 2WKHU�&LYLO�5LJKWV�
��� 9RWLQJ�
����(PSOR\PHQW�
��� +RXVLQJ�

$FFRPPRGDWLRQV
����$PHU��Z�'LVDELOLWLHV±

(PSOR\PHQW�
����$PHU��Z�'LVDELOLWLHV±2WKHU�
����(GXFDWLRQ

+$%($6�&25386
����$OLHQ�'HWDLQHH
��� 0RWLRQV�WR 9DFDWH�

6HQWHQFH
����*HQHUDO
����'HDWK�3HQDOW\

27+(5
����0DQGDPXV�	 2WKHU
����&LYLO�5LJKWV
��� 3ULVRQ�&RQGLWLRQ�
����&LYLO�'HWDLQHH±

&RQGLWLRQV�RI�
&RQILQHPHQW�

5($/�3523(57< )('(5$/�7$;�68,76�
����/DQG &RQGHPQDWLRQ
����)RUHFORVXUH
����5HQW�/HDVH�	�(MHFWPHQW�
��� 7RUWV WR�/DQG�
����7RUW�3URGXFW�/LDELOLW\
����$OO�2WKHU�5HDO 3URSHUW\

��� 7D[HV �8�6��3ODLQWLII RU�
'HIHQGDQW��

����,56±7KLUG�3DUW\ �� 86&�
� �����

9� 25,*,1�(Place an “X” in One Box Only) 
� 2ULJLQDO �� 5HPRYHG�IURP � 5HPDQGHG�IURP �� 5HLQVWDWHG�RU � 7UDQVIHUUHG�IURP � 0XOWLGLVWULFW� � 0XOWLGLVWULFW

3URFHHGLQJ� 6WDWH�&RXUW� $SSHOODWH�&RXUW 5HRSHQHG� $QRWKHU�'LVWULFW (specify) /LWLJDWLRQ±7UDQVIHU� /LWLJDWLRQ±'LUHFW�)LOH

&LWH�WKH�8�6��&LYLO�6WDWXWH�XQGHU�ZKLFK�\RX�DUH�ILOLQJ��(Do not cite jurisdictional statutes unless diversity)�9,� &$86(�2)�
$&7,21

%ULHI�GHVFULSWLRQ�RI�FDXVH�

&+(&.�,)�7+,6 ,6�$�&/$66�$&7,21 '(0$1'�� &+(&.�<(6�RQO\�LI�GHPDQGHG�LQ�FRPSODLQW��
81'(5 58/(�����)HG��5��&LY��3� -85<�'(0$1'�

9,,� 5(48(67('�,1
<HV� 1R&203/$,17�

9,,,� 5(/$7('&$6(�6�� -8'*( '2&.(7�180%(5�
,)�$1< (See instructions): 

,;� ',9,6,21$/�$66,*10(17��&LYLO�/RFDO�5XOH�����
�3ODFH�DQ�³;´�LQ�2QH�%R[�2QO\�� 6$1�)5$1&,6&2�2$./$1' 6$1�-26(� (85(.$�0&.,1/(<9,//(�

'$7( 6,*1$785(�2)�$77251(<�2)�5(&25'

5D\PRQG :DQJ� 'HYRQ +ROW� DQG -HUURG +XQWHU 1LFKROV )XWXUH 0RWLRQ� ,QF�
6DQ 0DWHR &RXQW\ 6DQWD &UX] &RXQW\� &$

$EE\ :ROI� +DJHQV %HUPDQ 6RERO 6KDSLUR //3� ��� +HDUVW $YHQXH� 6WH� ���� %HUNHOH\� &$
������ ����� ��������

�� 8�6�&� � ����

9LRODWLRQ RI 0DJQXVRQ�0RVV :DUUDQW\ $FW� %UHDFK RI &RQWUDFW� &DO� 8QIDLU &RPS� /DZ� &/5$� %UHDFK RI ,PSOLHG :DUUDQW\

✔

���������� �V� $EE\ 5� :ROI
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