Case 0:22-cv-60741-XXXX Document 1 Entered on FLSD Docket 04/15/2022 Page 1 of 14

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case: No. 0:22-cv-60741

JAMIE DUMELLE, individually and on behalf of
all others similarly situated,

Plaintiff,
V.
FASHION NOVA, LLC,

Defendant.
/

Plaintiff Jamie Dumelle (“Plaintiff”), by her undersigned attorneys, brings this class action
complaint against Fashion Nova, LLC (“Defendant” or “Fashion Nova”). Plaintiff’s allegations
are based upon personal knowledge as to her own acts and upon information and belief as to all
other matters.

NATURE OF ACTION

1. This is an action regarding Defendant’s intentional suppression of hundreds of
thousands of 1-star, 2-star, and 3-star consumer reviews (alternatively, the “Lower-Starred
Reviews”) from its online website to artificially inflate the value of its products.

2. When shopping online, consumers heavily rely on reviews from fellow shoppers.
In fact, ninety-three percent (93%) of adults in the United States read reviews before making online
purchases. !

3. Fashion Nova, an almost exclusively online retailer,? has made millions of dollars

selling clothing, apparel, accessories, and more (collectively, the “Products™) on its website,

! https://hbr.org/2021/06/what-happens-when-companies-pay-customers-to-write-reviews.
2 Fashion Nova has approximately five brick-and-mortar stores, however, generates a significant
amount of its sales from its online website. https://www.fashionnova.com/pages/locations
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fashionnova.com.

4. Taking advantage of the fact that prospective consumers rely on fellow consumers’
reviews prior to making an online purchase, Defendant intentionally suppressed Lower-Starred
Reviews for all Products on its website.

5. Specifically, the Federal Trade Commission found that “[f]rom as early as late 2015
through mid-November 2019, Fashion Nova chose to have four- and five-star reviews
automatically post to the website but did not approve or publish Aundreds of thousands lower-
starred, more negative reviews.”>

6. Had Defendant not engaged in these deceptive and unfair practices, the average
ratings, and inherent value to prospective consumers, of Defendant’s Products would have been
lower. Moreover, the written reviews would have provided more information to prospective
consumers, including concerns over the quality of the Products, prior to deciding whether to
purchase said Products. As a result, had Defendant not suppressed the Lower-Starred Reviews,
Plaintiff and other consumers would not have purchased a number of Products, or would have paid
substantially less for the Products, because the Products would have been rated poorly and deterred
Plaintiff and other consumers from making purchases.

7. Plaintiff asserts claims on behalf of herself and similarly situated purchasers of
Defendant’s Products for violations of the consumer protections laws of Florida.

THE PARTIES

8. Plaintiff Jamie Dumelle is a resident of Lauderhill, Florida and has an intent to
remain there, and is therefore a domiciliary of Florida. While in Florida, Ms. Dumelle purchased

multiple dresses from Defendant’s website in November 2018. Ms. Dumelle reviewed and relied

3 https://www.ftc.gov/news-events/news/press-releases/2022/01/fashion-nova-will-pay-42-
million-part-settlement-ftc-allegations-it-blocked-negative-reviews (emphasis added).



Case 0:22-cv-60741-XXXX Document 1 Entered on FLSD Docket 04/15/2022 Page 3 of 14

on the highly rated consumer reviews on the Products prior to purchasing said Products. Had
Defendant not suppressed the Lower-Starred Reviews of the Products, Ms. Dumelle would not
have purchased the Products or would have paid substantially less for them.

0. Plaintiff is a reasonable consumer and is not required to scrutinize consumer
reviews to ferret out misleading facts and omissions (nor could she), and cannot ascertain facts
that are in Defendant’s exclusive control. Defendant had exclusive control over consumer reviews
published on its website, and its practice to deliberately suppress Lower-Starred Reviews from its
websites.

10. Defendant Fashion Nova, LLC is a limited liability company formed under the laws
of California with its headquarters at 2801 E. 46th Street, Vernon, California 90058. Defendant
owns and manages a primarily online retail business that generates approximately $500 million in
revenue per year.

JURISDICTION AND VENUE

11. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332(d)(2)(A).
There are more than 100 Class Members, the aggregate claims of all members of the proposed
Class exceed $5,000,000.00, exclusive of interest and costs, and at least one Class Member is a
citizen of a state different than Defendant.

12. Defendant is an “unincorporated association” under the Class Action Fairness Act
(“CAFA”), 28 U.S.C. § 1332(d), and Defendant is therefore “a citizen of the State where it has its
principal place of business [California] and the State under whose laws it is organized
[California].” See 28 U.S.C. § 1332(d)(10).

13. This Court has personal jurisdiction over Defendant because Defendant conducts

substantial business in this District such that it has sufficient minimum contacts with this District,
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and Plaintiff purchased the Products and was exposed to Defendant’s misrepresentations and
omissions in this District.

14. Venue is proper in this Court under 28 U.S.C. § 1391 because a substantial part of
the events or omissions giving rise to the claim occurred in this District.

FACTUAL BACKGROUND

15. When shopping online, consumers heavily rely on reviews made by fellow
shoppers. In fact, ninety-three percent (93%) of adults in the United States read reviews before
making online purchases.*

16. This statistic makes sense. When consumers purchase products online, they are not
able to see the product for themselves and are unlikely to trust what a company will say regarding
the quality of its own product.

17. As aresult, consumers want to see what fellow consumers, who have already made
the purchase, have to say. However, not only do consumers want to hear what others who have
already made the purchase have to say, consumers also trust and are influenced by others in their
position, as roughly “90% of consumers say that positive online reviews influence their buying
decisions.”

18. One popular form of consumer reviews is leaving a star-rating of the product,
ranging from one-star to five-star, with an attached comment explaining why the consumer left
such a rating. Five stars means that, on average, past purchasers thought that the product was very

good. One star means that, on average, past purchasers though that the product was very bad

* https://hbr.org/2021/06/what-happens-when-companies-pay-customers-to-write-reviews
3 https://medium.com/@BBBNWP/the-power-of-reviews-and-how-consumers-rely-on-them-to-
make-purchases-51fcbcebd376
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.8 8.6 & GOOD FIT WITH STRETCH
Alicia W. Size Purchased: 2x  Usual Size: 2x
March 13, 2022 Im a curvy girl with a short torso... these jeans fit me perfectly from the waistline to the length of my pants.
Have stretch in them as well. Only wish the front pockets were usable.
* RUNS SMALL
Alvaneice S. Size Purchased: 15 Usual Size: 13
February 21, 2022 | was disappointed in this purchase. The jeans run small and have little to no stretch even after | sized up.
19. Consumers rely on these reviews, and the aggregate average star rating of the

product just as much as any other type of consumer review. In fact, consumers generally will not

even consider a product unless it has a minimum average star-rating of 3.4 stars.¢

31/5 X5 CEE— 48
* kK - - .
143 reviews *3 Gl 23
*2 @ 12
* 1 CE— 24
20. In other words, products with too many lower-star reviews are products that future

consumers will not want to purchase or will not pay as much for.

21. Defendant, taking advantage of all this information, enacted unfair and deceptive
provisions on its online website regarding consumer reviews of its Products.

22. Specifically, Defendant, through a third-party interface, suppressed any and all
Lower-Starred Reviews on all Products on its online website from 2015 to 2019.

23. By intentionally suppressing the Lower-Starred Reviews, Defendant achieved two

important goals. First, Defendant was able to artificially inflate the average star rating for each

8 https://www.podium.com/state-of-online-reviews/
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Product on its website, thus making each Product look more attractive to all prospective
consumers.

24. With only four-star and five-star reviews remaining on each Product, the lowest
average star-rating for any Product on Defendant’s website could not be lower than a 4.0 average
star-rating, well above the 3.4 average minimum consumers look for when considering a purchase.

25. Thus, Defendant’s conduct directly led to a false average star rating for all Products

on its website.

4.8/5 *5 CED 6
***** * 4 CEEED 2

26.  Importantly, this also meant that Defendant inflated the value of each Product, and
therefore the price of each Product, in which reviews were suppressed.

27.  Second, Defendant’s conduct omitted any consumer warnings and/or concerns with
the Products, information that other consumers should have been given access to prior and would
have utilized to determine whether to purchase Products on Defendant’s website.

28.  The following are lower-starred consumer reviews on Defendant’s website in the
past two years—since Defendant ceased suppressing Lower-Starred Reviews on its website—

addressing the size, fit, and quality, or lack thereof, of Defendant’s Products:
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* NOT TRUE TO SIZE

Patricia H. I'm a size 3 haven't had any issues with ordering jeans on fashion nova but these jeans were extremely loose
March 11, 2022 on me

W TOP SUPER SMALL

Luisa D.

Top super small
February 15, 2020

* BAD
Size Purchased: Small  Usual Size: Small
Vanessa M. - .
January 12, 2022 The zipper came broke | want my meney back asap
* CHEAP
. Size Purchased: Medium  Usual Size: Medium
Jevonie B.

October 30, 2021 The zipper was cheap and poorly made

Tk TOO SMALL , | NORMALLY

Size Purchased: 7  Usual Size: 75
Leome W. - -

December 28, 2021 Too small , | normally get a 7 may be bit tight however can't even get my foot in Should be more clear if sizes
aren't true to size

29.  These are just some examples of the types of information that from 2015 to 2019
were not available for consumers to review prior to purchasing a Product on Defendant’s website.

30. In sum, from 2015 to 2019, consumers relied on Defendant’s representations that
the Products were highly rated by fellow consumers and did not have any issues.

31. Consumers during that time period had no way of knowing that Defendant was
suppressing Lower-Starred Reviews, and were instead left to think that the Products were simply

highly rated and of high-quality.

32. In January 2022, the Federal Trade Commission (“FTC”) found that Defendant had
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been suppressing lower-starred consumer reviews throughout its website from 2015 to 2019.”

33. Specifically, the FTC found that Defendant “installed a third-party online product
review management interface. The interface allow[ed] users to choose to have certain reviews
automatically post based upon their star ratings and hold lower-starred reviews for client approval
prior to posting.”®

34, Importantly, “[fJrom as early as late 2015 through mid-November 2019, Fashion
Nova chose to have four- and five-star reviews automatically post to the website but did not
approve or publish hundreds of thousands lower-starred, more negative reviews.”’

35. Defendant’s representations of the Products during the above time period were
materially misleading in that they were likely to deceive a reasonable consumer of other
purchasers’ true feelings and experiences with the Products, which were more negative than was
otherwise advertised.

36. As a direct and proximate result of Defendant’s misrepresentations, material
omissions, and deceptive practices in its website, Plaintiff and others similarly situated consumers
have suffered actual injuries from their purchase of one or more of the Products because Plaintiff
and other consumers would not have purchased the Products, or would have paid significantly less

for them, had Defendant not suppressed the Lower-Starred Reviews.

CLASS ACTION ALLEGATIONS

37. Plaintiff seeks to represent a class defined as all Florida domiciliaries who
purchased an item from Fashion Nova’s website in Florida from March 23, 2018 through and

including December 25, 2018 (the “Class”).

7 https://www.ftc.gov/system/files/documents/cases/192_3138_fashion_nova_
complaint.pdf.

$1d.

? Id. (emphasis added).
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38. Excluded from the Class are governmental entities, Defendant, Defendant’s
affiliates, parents, subsidiaries, employees, officers, directors, and co-conspirators. Also excluded
is any judicial officer presiding over this matter and the members of their immediate families and
judicial staff.

39. Plaintiff reserves the right to modify or expand the definition of the Classes to seek
recovery on behalf of additional persons as warranted as facts are learned in further investigation
and discovery.

40. Members of the Class are so numerous that their individual joinder herein is
impracticable. The precise number of Class Members and their identities are unknown to Plaintiff
at this time but will be determined through discovery of Defendant’s records. Class Members may
be notified of the pendency of this action by mail, email, and/or publication.

41. Common questions of law and fact exist as to all Class Members and predominate
over questions affecting only individual Class Members. These common legal and factual
questions include, but are not limited to:

(a) whether the online reviews for Fashion Nova items on its website included
false and/or misleading statements and/or omissions;

(b) whether Defendant’s conduct violated the Florida Deceptive and Unfair
Trade Practices Act; and

(©) the nature of Plaintiff and the Class’s damages.

42. Plaintiff’s claims are typical of the claims of the proposed Class she seeks to
represent because Plaintiff, like all members of the Class, is a Florida domiciliary who purchased
the Products from Defendant’s website in Florida during the relevant class periods without

knowing that Lower-Starred Reviews were being suppressed by Defendant. The representative
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Plaintiff, like all members of the Class, has been damaged by Defendant’s misconduct in the very
same way as the members of the Class. Further, the factual bases of Defendant’s misconduct are
common to all members of the Class and represent a common thread of misconduct resulting in
injury to all members of the Class.

43. Plaintiff is an adequate representative of the Class she seeks to represent because
their interests do not conflict with the interests of the members of the Class she seek to represent,
she has retained counsel competent and experienced in prosecuting class actions, and she intends
to prosecute this action vigorously. The interests of the members of the Class will be fairly and
adequately protected by Plaintiff and her counsel.

44, A class action is superior to other available means for the fair and efficient
adjudication of the claims of members of the Class. Each individual member of the Class may
lack the resources to undergo the burden and expense of individual prosecution of the complex
and extensive litigation necessary to establish Defendant’s liability. Individualized litigation
increases the delay and expense to all parties and multiplies the burden on the judicial system
presented by the complex legal and factual issues of this case. Individualized litigation also
presents a potential for inconsistent or contradictory judgments. In contrast, the class action device
presents far fewer management difficulties and provides the benefits of single adjudication,
economy of scale, and comprehensive supervision by a single court on the issue of a defendant’s
liability. Class treatment of the liability issues will ensure that all claims and claimants are before

this Court for consistent adjudication of the liability issues.

10
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COUNT1
Violation of the Florida Unfair and Deceptive Practices Act,
Fla. Sta. §§ 501.201, ef seq.

45.  Plaintiff incorporates by reference and realleges each and every allegation
contained above, as though fully set forth herein.

46.  Plaintiff brings this claim against Defendant, individually and on behalf of the
Class.

47. This claim is brought under the laws of Florida.

48. The Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”) renders
unlawful unfair methods of competition, unconscionable acts or practice, and unfair or deceptive
acts or practices in the conduct of any trade or commerce. Fla. Stat. § 501.204.

49.  Among other purposes, FDUTPA is intended “[t]o protect the consuming public
and legitimate business enterprises from those who engage in unfair methods of competition, or
unconscionable, deceptive, or unfair acts or practices in the conduct of any trade or commerce.”
Fla. Stat. § 501.202.

50. FDUTPA can be violated in two ways, both of which are relevant to this case. First,
Defendant has committed a “traditional” violation of FDUTPA by engaging in unfair and/or
deceptive acts and practices which caused injury to Plaintiff and members of the Class.

51.  Second, Defendant has committed a per se violation of FDUTPA predicated on a
violation of the FTC Act. Specifically, “unfair or deceptive acts of practices in or affecting
commerce ... are ... declared unlawful” pursuant to 14 U.S.C. § 45(a)(1), and Defendant has
therefore violated FDUTPA. Fla. Stat. Ann. § 501.203(3)(c) (explaining that a FDUTPA violation
may be based on “[a]ny law, statute, rule, regulation, or ordinance which proscribes unfair methods
of competition, or unfair, deceptive, or unconscionable acts or practices.”).

52.  While FDUTPA does not define “deceptive” or “unfair,” Florida courts have

11
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looked to the Federal Trade Commission’s interpretations for guidance. “[D]eception occurs if
there is a representation, omission, or practice that is likely to mislead the consumer acting
reasonably in the circumstances, to the consumer’s detriment.” Lombardo v. Johnson & Johnson
Consumer Companies, Inc., 124 F. Supp. 3d 1283, 1287 (S.D. Fla. 2015) (internal quotation marks
and citation omitted). Courts define a “deceptive trade practice” as any act or practice that has the
tendency or capacity to deceive consumers. Fed. Trade Comm n v. Partners In Health Care Ass 'n,
Inc., 189 F. Supp. 3d 1356, 1367 (S.D. Fla. 2016). Courts define an “unfair trade practice” as any
act or practice that “offends established public policy and one that is immoral, unethical,
oppressive, unscrupulous or substantially injurious to consumers.” Kenneth F. Hackett & Assocs.,
Inc. v. GE Capital Info. Tech. Sols., Inc., 744 F. Supp. 2d 1305, 1312 (S.D. Fla. 2010).

53. Defendant engaged in conduct that was likely to deceive members of the public.
This conduct includes using a third-party interface to deliberately suppress lower-starred reviews
of its Products to artificially inflate its Products’ review scores and attract more purchasers than
its Products would otherwise have received, and/or induce consumers to purchase Products
consumers would not have purchased or pay more for Products than consumers otherwise would
have.

54. As alleged herein, Plaintiff and members of the Class have suffered injury in fact
and lost money as a result of Defendant’s conduct because they purchased Defendant’s Products
in reliance on Defendant’s artificially inflated reviews and incurred charges and/or paid monies
for the Products that they otherwise would not have incurred or paid.

55. Thus, Plaintiff and members of the Class have been “aggrieved” (i.e., lost money)
as required for FDUTPA standing, and such an injury is not outweighed by any countervailing

benefits to consumers or competition.

12
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56. As alleged herein, Defendant’s actions are deceptive and in clear violation of
FDUTPA, entitling Plaintiff and the Class to damages and relief under FDUTPA.

57. By committing the acts alleged above, Defendant engaged in unconscionable,
deceptive, and unfair acts and practices, which constitute unfair competition within the meaning
of FDUTPA.

58. Indeed, no benefit to consumers or competition results from Defendant’s conduct.
Since consumers reasonably rely on Defendant’s own Product reviews, which it directly controls,
consumers could not have reasonably avoided such injury.

59. Accordingly, Defendant is liable to Plaintiff and the Class for damages in amounts
to be proven at trial, including attorneys’ fees and costs.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of all others similarly situated, seeks
judgment against Defendant, as follows:

(a) For an order certifying the Class under Rule 23 of the Federal Rules of Civil
Procedure, naming Plaintiff as the representative of the Class, and naming
Plaintiff’s attorneys as Class Counsel to represent the members of the Class;

(b) For an order declaring the Defendant’s conduct violates the statutes referenced
herein;

(¢) For an order finding in favor of Plaintiff and the Class on all counts asserted
herein;

(d) For compensatory, statutory, and punitive damages in amounts to be determined
by the Court and/or jury;

(e) For prejudgment interest on all amounts awarded;

(f)  For an order of restitution and all other forms of equitable monetary relief;

13
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(g) For an order requiring Defendant to undertake a corrective advertising campaign;
(h) For an order awarding Plaintiff and the Class their reasonable attorneys’ fees and
expenses and costs of suit; and

(1)  Granting such other and further relief as may be just and proper.

DEMAND FOR TRIAL BY JURY

Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands a trial by jury of all issues so triable.

Dated: April 14, 2022 Respectfully submitted,

By: /s/ Rachel L. Miller
Rachel L. Miller

BURSOR & FISHER, P.A.

Rachel L. Miller (State Bar No. 119778)
701 Brickell Avenue, Suite 1420
Miami, FL 33131

Telephone: (305) 330-5512

Facsimile: (305) 676-9006

Email: rmiller@bursor.com

Attorneys for Plaintiff

14
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precedence, and box 1 or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity
cases.)

III.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

IV.  Nature of Suit. Place an "X" in the appropriate box. If there are multiple nature of suit codes associated with the case, pick the nature of suit code
that is most applicable. Click here for: Nature of Suit Code Descriptions.

V. Origin. Place an "X" in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.
Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
Multidistrict Litigation — Transfer. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C.
Section 1407.
Multidistrict Litigation — Direct File. (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket.
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7. Origin Code 7 was used for historical records and is no longer relevant due to
changes in statute.

VI.  Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service.

VII. Requested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.

Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases. This section of the JS 44 is used to reference related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet.
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UNITED STATES DISTRICT COURT

for the
Southern District of Florida  [~]

JAMIE DUMELLE, individually and on behalf of all
others similarly situated,

)
)
)
)
Plaintiff(s) )
V. g Civil Action No. 0:22-cv-60741
FASHION NOVA, LLC, )
)
)
)
)

Defendant(s)

SUMMONS IN A CIVIL ACTION

FASHION NOVA, LLC
2801 E 46TH ST
VERNON CA 90058-2403

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are: BURSOR & FISHER, P.A.

Rachel L. Miller

701 Brickell Avenue, Ste 1420
Miami, FL 33131

Telephone: (305) 330-5512
Email: rmiller@bursor.com

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



