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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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CLASS ACTION COMPLAINT 
 
JURY TRIAL DEMANDED�

������������������������������������������������������� [� �
�

3ODLQWLII�'DYLG�:LWWPDQ� �³3ODLQWLII´��� RQ� EHKDOI� RI� KLPVHOI� DQG� DOO� RWKHUV� VLPLODUO\�

VLWXDWHG��EULQJV�WKLV�FODVV�DFWLRQ�DJDLQVW�'HIHQGDQW�.6)�$FTXLVLWLRQ�&RUSRUDWLRQ��³'HIHQGDQW´�

RU�³.6)´��EDVHG�RQ�'HIHQGDQW¶V�IDOVH�DQG�GHFHSWLYH�DGYHUWLVLQJ�DQG�ODEHOLQJ�RI�LWV�6OLP)DVW�

VPRRWKLH� DQG� VKDNH�PL[� SURGXFWV�� 3ODLQWLII� PDNHV� WKH� IROORZLQJ� DOOHJDWLRQV� EDVHG� RQ� WKH�

LQYHVWLJDWLRQ�RI�KLV�FRXQVHO��DQG�RQ�LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�DOOHJDWLRQV�SHUWDLQLQJ�

WR�3ODLQWLII�LQGLYLGXDOO\��ZKLFK�DUH�EDVHG�RQ�KLV�SHUVRQDO�NQRZOHGJH��

SUMMARY OF THE ACTION 

�� 7KLV�FDVH�LV�SUHGLFDWHG�RQ�D�V\VWHPLF�FRXUVH�RI�IDOVH��PLVOHDGLQJ��DQG�XQODZIXO�

FRQGXFW��'HIHQGDQW�KDV� IDOVHO\�DQG�GHFHSWLYHO\�PLVUHSUHVHQWHG� WKH�DPRXQW�RI�SURWHLQ� LQ� LWV�

6OLP)DVW�VPRRWKLH�DQG�VKDNH�PL[�SURGXFWV��WKH�³3URGXFWV´����

�
��7KH�3URGXFWV�LQFOXGH�WKH�IROORZLQJ������6OLP)DVW�2ULJLQDO�0HDO�5HSODFHPHQW�6KDNH�0L[��
����6OLP)DVW�$GYDQFHG�1XWULWLRQ�6PRRWKLH�0L[������6OLP)DVW�'LDEHWLF�:HLJKW�/RVV�0HDO�
6KDNH��DQG�����6OLP)DVW�$GYDQFHG�,PPXQLW\�6PRRWKLH�0L[����
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�� 7KH�3URGXFWV�DUH�RQH�RI� WKH�QDWLRQ¶V�OHDGLQJ�VPRRWKLH�DQG�VKDNH�PL[HV��DQG�

'HIHQGDQW� LV� RQH�RI� WKH� QDWLRQ¶V� OHDGLQJ�PDQXIDFWXUHUV�RI� WKHVH�SURGXFWV��&RQVXPHUV� WUXVW�

'HIHQGDQW�WR�EH�WUDQVSDUHQW�DQG�VLQFHUH�LQ�LWV�DGYHUWLVLQJ��UDWKHU�WKDQ�GHFHLWIXO�DQG�PLVOHDGLQJ��

8QIRUWXQDWHO\�IRU�FRQVXPHUV��WKLV�LV�QRW�'HIHQGDQW¶V�SUDFWLFH�ZLWK�UHVSHFW�WR�LWV�PDUNHWLQJ�DQG�

DGYHUWLVLQJ�RI�WKH�3URGXFWV���

�� 6SHFLILFDOO\��RQ�WKH�IURQW�ODEHO�RI�HDFK�RI�WKH�3URGXFWV��'HIHQGDQW�SURPLQHQWO\�

SODFHV�D� UHSUHVHQWDWLRQ��ZKLFK�SURPLVHV�D�VSHFLILF�DPRXQW�RI�SURWHLQ�LQ�HDFK�VHUYLQJ�RI�WKH�

3URGXFW� �H�J��� ³��J� +,*+� 3527(,1´�� �KHUHLQDIWHU�� WKH� ³3URWHLQ� 5HSUHVHQWDWLRQ´�����

&RQVXPHUV�XQGHUVWDQG�WKLV�PHVVDJH�VLPSO\��HDFK�VHUYLQJ�RI�WKH�3URGXFWV¶�VPRRWKLH�VKDNH�PL[�

FRQWDLQV�WKH�QXPEHU�RI�JUDPV�RI�SURWHLQ�SURPLVHG�RQ�WKH�IURQW�ODEHO���

�� +RZHYHU��XQEHNQRZQVW�WR�FRQVXPHUV��WKH�VKDNH�PL[�FRQWDLQV�IDU�IHZHU�JUDPV�

RI�SURWHLQ�WKDQ�ZKDW�LV�SURPLVHG�LQ�WKH�3URWHLQ�5HSUHVHQWDWLRQ��,QVWHDG��WKH�3URGXFWV�UHTXLUH�

milk WR� EH� DGGHG� LQ� RUGHU� WR� REWDLQ� WKH� JUDPV� RI� SURWHLQ� DGYHUWLVHG� LQ� WKH� 3URWHLQ�

5HSUHVHQWDWLRQ���

�� 1RWKLQJ�RQ�WKH�3URGXFWV¶�IURQW�SDFNDJLQJ�GLVFORVHV�WR�FRQVXPHUV�WKDW�WKH\�PXVW�

DGG�PLON�WR�UHFHLYH�WKH�SURWHLQ�SURPLVHG�LQ�WKH�3URWHLQ�5HSUHVHQWDWLRQ����

�� 3ODLQWLII�DQG�RWKHU�FRQVXPHUV�SXUFKDVHG�WKH�3URGXFWV�EDVHG�RQ�WKH�UHDVRQDEOH�

EHOLHI� WKDW� WKH\� ZRXOG� UHFHLYH� WKH� JUDPV� RI� SURWHLQ� SHU� VHUYLQJ� SURPLVHG� LQ� WKH� 3URWHLQ�

5HSUHVHQWDWLRQ�IURP�WKH�3URGXFWV�DORQH��+DG�3ODLQWLII�DQG�RWKHU�FRQVXPHUV�NQRZQ�WKH�WUXWK²

L�H��� WKDW� FRQVXPHUV�PXVW� DGG�PLON� WR� REWDLQ� WKH� JUDPV� RI� SURWHLQ� SURPLVHG� LQ� WKH� 3URWHLQ�

5HSUHVHQWDWLRQ²WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�WKH\�ZRXOG�KDYH�SDLG�OHVV�IRU�

WKHP�� 7KXV�� 3ODLQWLII� DQG� RWKHU� FRQVXPHUV� KDYH� VXIIHUHG� HFRQRPLF� LQMXU\� DV� D� UHVXOW� RI�

'HIHQGDQW¶V�GHFHSWLYH�PDUNHWLQJ��3ODLQWLII�DQG�RWKHU�FRQVXPHUV�KDYH�DOVR�VXIIHUHG�D�ILQDQFLDO�

LQMXU\�LQ�WKH�IRUP�RI�SD\LQJ�D�SULFH�SUHPLXP�IRU�D�JUHDWHU�DPRXQW�RI�SURWHLQ�WKDQ�ZKDW�ZDV�

SURYLGHG�WR�WKHP��
�

��6HH�3DUDJUDSK�����infra��IRU�DQ�H[DPSOH�RI�WKH�3URWHLQ�5HSUHVHQWDWLRQ���
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�� 3ODLQWLII� VHHNV� UHOLHI� LQ� WKLV� DFWLRQ� LQGLYLGXDOO\�� DQG� RQ� EHKDOI� RI� DOO� RWKHU�

VLPLODUO\� VLWXDWHG� LQGLYLGXDOV� ZKR� SXUFKDVHG� 'HIHQGDQW¶V� IDOVHO\� DQG� GHFHSWLYHO\� ODEHOHG�

3URGXFWV��VHHNLQJ�WR�SUHYHQW�'HIHQGDQW�IURP�FRQWLQXLQJ�WR�IDOVHO\�DGYHUWLVH�WKH�3URGXFWV�LQ�WKH�

IXWXUH��DQG�REWDLQ�PRQHWDU\�FRPSHQVDWLRQ�IRU�SXUFKDVHV�RI�WKH�3URGXFWV���
 

PARTIES 

I. Plaintiff 

�� 3ODLQWLII� LV� D� FLWL]HQ� RI� WKH� 8QLWHG� 6WDWHV� DQG� WKH� 6WDWH� RI� 1HZ� <RUN�� DQG�

FXUUHQWO\� UHVLGHV� LQ� 0HUULFN�� 1HZ� <RUN�� ,Q� RU� DURXQG�0D\� ������ 3ODLQWLII� SXUFKDVHG� WKH�

6OLP)DVW� $GYDQFHG� 1XWULWLRQ� 6PRRWKLH� 0L[� 9DQLOOD� &UHDP� 3URGXFW� IURP� D� :DOPDUW� LQ�

8QLRQGDOH�� 1HZ�<RUN� DQG� D� 7DUJHW� LQ� /HYLWWRZQ�� 1HZ�<RUN�� ,Q� SXUFKDVLQJ� WKH� 3URGXFW��

3ODLQWLII� VDZ� DQG� UHOLHG� RQ� WKH� 3URGXFW¶V� ³��J� +,*+� 3527(,1´� UHSUHVHQWDWLRQ� RQ� WKH�

3URGXFW¶V�IURQW� ODEHO��%DVHG�RQ�WKLV�UHSUHVHQWDWLRQ��3ODLQWLII�EHOLHYHG�WKDW� WKH�VPRRWKLH�PL[�

LWVHOI�FRQWDLQHG����JUDPV�RI�SURWHLQ�SHU�VHUYLQJ��3ODLQWLII¶V�UHDVRQDEOH�EHOLHI�WKDW�WKH�3URGXFW¶V�

VKDNH�PL[� FRQWDLQHG� WKH� QXPEHU� RI� JUDPV� SURPLVHG� LQ� WKH� 3URWHLQ�5HSUHVHQWDWLRQ�ZDV� DQ�

LPSRUWDQW�IDFWRU�LQ�KLV�GHFLVLRQ�WR�SXUFKDVH�WKH�3URGXFW��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�3URGXFW��RU�KH�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��L�H���KH�ZRXOG�QRW�KDYH�SDLG�D�SULFH�SUHPLXP���

EXW�IRU�WKH�DIRUHPHQWLRQHG�PLVUHSUHVHQWDWLRQ��%HFDXVH�KH�GLG�QRW�UHFHLYH�WKH�QXPEHU�RI�JUDPV�

RI�SURWHLQ�IURP�WKH�3URGXFW�DV�SURPLVHG��3ODLQWLII�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�ORVW�PRQH\�DV�D�

UHVXOW�RI�'HIHQGDQW¶V�PLVOHDGLQJ��IDOVH��XQIDLU��DQG�GHFHSWLYH�SUDFWLFHV��DV�GHVFULEHG�KHUHLQ���

�
II. Defendant 

�� .6)� $FTXLVLWLRQ� &RUSRUDWLRQ� LV� D� 'HODZDUH� FRUSRUDWLRQ� WKDW� PDLQWDLQV� LWV�

SULQFLSDO�SODFH�RI�EXVLQHVV�DQG�KHDGTXDUWHUV�LQ�3DOP�%HDFK�*DUGHQV��)ORULGD��,W�PDUNHWV�DQG�

GLVWULEXWHV�WKH�3URGXFWV�WKURXJKRXW�1HZ�<RUN�DQG�WKH�8QLWHG�6WDWHV��7KH�3URGXFWV�DUH�VROG�LQ�

JURFHU\�VWRUHV�VXFK�DV�7DUJHW�DQG�:DOPDUW���
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JURISDICTION AND VENUE 

��� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�XQGHU�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW��

���8�6�&��������G��LQ�WKDW������WKLV�LV�D�FODVV�DFWLRQ�LQYROYLQJ�PRUH�WKDQ�����&ODVV�PHPEHUV��

����WKH�SDUWLHV�DUH�PLQLPDOO\�GLYHUVH��DV�PHPEHUV�RI�WKH�SURSRVHG�FODVV�DUH�FLWL]HQV�RI�VWDWHV�

GLIIHUHQW� WKDQ� 'HIHQGDQW¶V� KRPH� VWDWH�� DQG� ���� WKH� DPRXQW� LQ� FRQWURYHUV\� LV� LQ� H[FHVV� RI�

������������H[FOXVLYH�RI�LQWHUHVWV�DQG�FRVWV��

��� 7KLV�&RXUW�KDV�SHUVRQDO� MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH� LW�FRQGXFWV�DQG�

WUDQVDFWV� VXEVWDQWLDO� EXVLQHVV� LQ� 1HZ�<RUN�� DQG� LQWHQWLRQDOO\� DQG� SXUSRVHIXOO\� SODFHG� WKH�

3URGXFWV�LQWR�WKH�VWUHDP�RI�FRPPHUFH�ZLWKLQ�1HZ�<RUN��

��� 9HQXH� LV� SURSHU� LQ� WKLV� 'LVWULFW� SXUVXDQW� WR� ��� 8�6�&�� �� ����� EHFDXVH� D�

VXEVWDQWLDO� SDUW�RI� WKH� HYHQWV�RU�RPLVVLRQV�JLYLQJ� ULVH� WR�3ODLQWLII¶V� FODLPV�RFFXUUHG� LQ� WKLV�

'LVWULFW��1DPHO\��3ODLQWLII�SXUFKDVHG�WKH�3URGXFW�LQ�WKLV�'LVWULFW���

FACTUAL BACKGROUND 

A. Defendant Misleads Consumers About the Amount of Protein in Each Serving of 
 the Products 

 

��� 'HIHQGDQW�RZQV�6OLP)DVW��RQH�RI�WKH�OHDGLQJ�GLHWDU\�VKDNH�DQG�VPRRWKLH�PL[�

EUDQGV� LQ� WKH�8QLWHG� 6WDWHV�� &RQVXPHUV� WUXVW� 'HIHQGDQW� WR� EH� KRQHVW� DQG� IRUWKULJKW� LQ� LWV�

DGYHUWLVLQJ�DQG�PDUNHWLQJ�RI�LWV�SURGXFWV��LQFOXGLQJ�WKH�3URGXFWV�DW�LVVXH�KHUH���

��� 'HVSLWH�WKLV�WUXVW��'HIHQGDQW�KDV�HQJDJHG�LQ�IDOVH�DQG�GHFHSWLYH�DGYHUWLVLQJ�LQ�

WKH�PDUNHWLQJ�DQG�VDOH�RI�WKH�3URGXFWV��

��� )RU�H[DPSOH��DV�GHPRQVWUDWHG�EHORZ��RQ�WKH�IURQW�ODEHO�RI�HDFK�RI�WKH�3URGXFWV��

'HIHQGDQW�SURPLQHQWO\�SODFHV�D�UHSUHVHQWDWLRQ�ZKLFK�SURPLVHV�D�VSHFLILF�QXPEHU�RI�JUDPV�RI�
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SURWHLQ� LQ� HDFK� VHUYLQJ� RI� WKH� VPRRWKLH� RU� VKDNH� PL[� �H�J��� ³��J� +,*+� 3527(,1´��

�KHUHLQDIWHU��WKH�³3URWHLQ�5HSUHVHQWDWLRQ´���

�

�

�

�

�

�

�

�

�
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�

�

�

�

��� %DVHG� RQ� WKH� IRUHJRLQJ� H[DPSOH�� D� UHDVRQDEOH� FRQVXPHU� ZRXOG� H[SHFW� WKH�

VPRRWKLH� PL[� WR� FRQWDLQ� ��� JUDPV� RI� SURWHLQ� SHU� VHUYLQJ�� +RZHYHU�� XQEHNQRZQVW� WR�
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FRQVXPHUV�� WKH� 6OLP)DVW� $GYDQFHG�1XWULWLRQ� 6PRRWKLH�0L[� GRHV� QRW� FRQWDLQ� ³��J�+,*+�

3527(,1´�SHU�VHUYLQJ�EXW�LQVWHDG��FRQWDLQV�RQO\�12g of protein per serving��7KLV�PHDQV�WKDW�

WKH�3URGXFW�IDLOV�WR�SURYLGH�����RI�WKH�SURPLVHG�JUDPV�RI�SURWHLQ�SHU�VHUYLQJ��

��� 'HIHQGDQW¶V� RWKHU� 3URGXFWV� VXIIHU� IURP� WKH� VDPH� IODZ�� 0RVW� VKRFNLQJO\��

6OLP)DVW¶V�2ULJLQDO�3URGXFW�SURPLVHV�³��J�3527(,1´�SHU�VHUYLQJ��EXW�WKH�PL[�RQO\�FRQWDLQV�

�J�RI�SURWHLQ�SHU� VHUYLQJ��7KH�2ULJLQDO�3URGXFW� IDLOV� WR�SURYLGH�D�FRQVLGHUDEOH�����RI� WKH�

SURPLVHG�JUDPV�RI�SURWHLQ���

��� 7KH� $GYDQFHG� ,PPXQLW\� 3URGXFW� VLPLODUO\� SURPLVHV� ³��J� 3527(,1´� SHU�

VHUYLQJ�� EXW� RQO\� SURYLGHV� ��J�RI� SURWHLQ� SHU� VHUYLQJ��7KH�'LDEHWLF�:HLJKW�/RVV�3URGXFWV�

SURPLVH������J�RI�SURWHLQ�SHU�VHUYLQJ��EXW�SURYLGH�RQO\����J�RI�SURWHLQ�SHU�VHUYLQJ���

��� 1RWKLQJ�RQ�WKH�3URGXFWV¶�IURQW�SDFNDJLQJ�GLVFORVHV�WR�FRQVXPHUV�WKDW�WKH\�PXVW�

DGG�PLON�WR�UHFHLYH�WKH�SURWHLQ�SURPLVHG�LQ�WKH�3URWHLQ�5HSUHVHQWDWLRQ����

��� $V�D� UHVXOW��'HIHQGDQW¶V� ODEHOLQJ�RI� WKH�3URGXFWV� LV� IDOVH�DQG�GHFHSWLYH�� DQG�

PLVOHDGV�UHDVRQDEOH�FRQVXPHUV���

��� &RPSODLQWV�E\�RWKHU�SXUFKDVHUV�RI�WKH�3URGXFWV�VKRZ�WKDW�WKLV�GHFHSWLRQ�LV�QRW�

DQ� LVRODWHG� LQFLGHQW� H[SHULHQFHG� E\� 3ODLQWLII�� %HORZ� DUH� D� IHZ� RI� PDQ\� FRPSODLQWV� E\�

FRQVXPHUV�RI�WKH�3URGXFWV�UHJDUGLQJ�WKLV�SUHFLVH�LVVXH�����
�
 
 
 
 
 
 

�

�
� � �

� � � � � � � � ��
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��� 1RWDEO\�� RWKHU� VPRRWKLH� DQG� VKDNH� PL[� PDQXIDFWXUHUV� DGYHUWLVH� RQ� WKHLU�

SURGXFWV¶�IURQW�ODEHOV�WKH�DPRXQW�RI�SURWHLQ�WKDW�FRQVXPHUV�ZLOO�UHFHLYH�EDVHG�RQ�WKH�products 

alone��LUUHVSHFWLYH�RI�ZKHWKHU�WKH�FRQVXPHU�DGGV�PLON�RU�DQ\�RWKHU�LQJUHGLHQW����

��� $V� GHPRQVWUDWHG� EHORZ�� RQH� RI� WKH� QDWLRQ¶V� OHDGLQJ� QXWULHQW� VXSSOHPHQW�

FRPSDQLHV��1HVWOH¶V�*DUGHQ�RI�/LIH��DGYHUWLVHV�WKH�JUDPV�RI�SURWHLQ�FRQVXPHUV�UHFHLYH�solely�

IURP�WKH�FRQWHQW�RI�LWV�*DUGHQ�RI�/LIH�)LW�+LJK�3URWHLQ�)RU�:HLJKW�/RVV�GLHWDU\�VKDNH�SURGXFW���

7KH�SURGXFW¶V�IURQW�ODEHO�DGYHUWLVHV�³���JUDPV´�RI�SURWHLQ�SHU�VHUYLQJ��DQG�WKLV�LV�SUHFLVHO\�

ZKDW�FRQVXPHUV�UHFHLYH�IURP�WKH�SURGXFW¶V�FRQWHQWV�DORQH���

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�
��KWWSV���ZZZ�DPD]RQ�FRP�*DUGHQ�/LIH�2UJDQLF�0HDO�
5HSODFHPHQW�GS�%��1$�9/1/�UHI VUB�B��"FULG �;,9*��*,2<*�	NH\ZRUGV 3URWHLQ�
�%VKDNH��%PL[	TLG ����������	UGF �	VSUHIL[ SURWHLQ��%VKDNH��%PL��&DSV��&
���	VU ����	WK ���ODVW�YLVLWHG�-XO\�����������
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��� $QRWKHU� RI� WKH� QDWLRQ¶V� OHDGLQJ� QXWULHQW� VXSSOHPHQW� FRPSDQLHV�� 1DWXUH¶V�

%RXQW\��DGYHUWLVHV�LWV�&RPSOHWH�3URWHLQ�	�9LWDPLQ�6KDNH�0L[��LQ�WKH�VDPH�PDQQHU���

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�
��KWWSV���ZZZ�DPD]RQ�FRP�1DWXUHV�%RXQW\�&RPSOHWH�&ROODJHQ�
&KRFRODWH�GS�%��<6�7:77�UHI VUB�B�"FULG �;,9*��*,2<*�	NH\ZRUGV 3URWHLQ�VKDN
H�PL[	TLG ����������	VSUHIL[ SURWHLQ�VKDNH�PL��&DSV��&���	VU �����ODVW�YLVLWHG�
-XO\�����������
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��� 7KXV�� LW� LV� PRUH� WKDQ� UHDVRQDEOH� IRU� FRQVXPHUV� WR� UHO\� RQ� WKH� 3URWHLQ�

5HSUHVHQWDWLRQV�RQ� WKH�IURQW� ODEHO�RI� WKH�3URGXFWV��HVSHFLDOO\�ZKHQ� WKH\� DUH�DFFXVWRPHG� WR�

VHHLQJ�GLHWDU\�VKDNH�PL[�SURGXFWV¶� IURQW� ODEHOV�DGYHUWLVH� WKH�JUDPV�RI�SURWHLQ�EDVHG�RQ� WKH�

SURWHLQ�FRQWDLQHG�LQ�WKH�SURGXFWV�alone���

��� 7KH�QXPEHU�RI�JUDPV�RI�SURWHLQ�FRQWDLQHG�LQ�WKH�3URGXFWV�LV�D�PDWHULDO�IDFWRU�

WR�3ODLQWLII�DQG�RWKHU� UHDVRQDEOH�FRQVXPHUV�DV� WKH�3URGXFWV� VHUYH�DV�QXWULWLRQDO� VKDNHV�DQG�

PHDO�UHSODFHPHQWV�DQG�SURWHLQ�LV�DQ�HVVHQWLDO�QXWULHQW�IRU�WKH�KXPDQ�ERG\��

��� 'HIHQGDQW¶V�GHFLVLRQ�WR�KLJKOLJKW�WKH�SXUSRUWHG�SURWHLQ�LQ�WKH�3URGXFWV�WKURXJK�

WKH�FRQVSLFXRXV�3URWHLQ�5HSUHVHQWDWLRQ�� LQ�DGGLWLRQ� WR� WKH�SXUFKDVLQJ�GHFLVLRQV�DQG�EHOLHIV�

IURP� FRQVXPHUV� VXFK� DV� 3ODLQWLII� DQG� WKH� UHYLHZV� GHSLFWHG� DERYH�� IXUWKHU� GHPRQVWUDWH� WKH�

PDWHULDOLW\�RI�WKH�3URWHLQ�5HSUHVHQWDWLRQ�����

��� $V�WKH�HQWLW\�XOWLPDWHO\�UHVSRQVLEOH�IRU�WKH�PDQXIDFWXULQJ�DQG�DGYHUWLVLQJ�RI�

WKH�3URGXFWV��'HIHQGDQW�LV�UHVSRQVLEOH�IRU�WKH�DFFXUDF\�RI�WKH�LQIRUPDWLRQ�FRQYH\HG�DERXW�WKH�

3URGXFWV��LQFOXGLQJ�WKH�UHSUHVHQWDWLRQV�RQ�WKH�IURQW�SDFNDJLQJ���

��� 'HIHQGDQW� NQHZ� RU� VKRXOG� KDYH� NQRZQ� WKDW� WKH� 3URGXFWV¶� DGYHUWLVLQJ� LV�

GHFHSWLYH��DQG�WKDW�UHDVRQDEOH�FRQVXPHUV�ZRXOG�EHOLHYH�WKH�3URGXFWV�FRQWDLQ�WKH�QXPEHU�RI�

JUDPV�RI�SURWHLQ�SHU�VHUYLQJ�SURPLVHG�RQ�WKH�3URGXFWV¶�IURQW�ODEHO���

��� 7KURXJK�WKH�XVH�RI�PLVOHDGLQJ�UHSUHVHQWDWLRQV��'HIHQGDQW�FRPPDQGV�D�SULFH�

WKDW�3ODLQWLII�DQG�WKH�&ODVV�ZRXOG�QRW�KDYH�SDLG�KDG�WKH\�EHHQ�IXOO\�LQIRUPHG��+DG�3ODLQWLII�

EHHQ�DZDUH�WKDW�WKH�3URGXFW�ZDV�IDOVHO\�ODEHOHG��KH�ZRXOG�KDYH�SXUFKDVHG�D�GLIIHUHQW�SURGXFW�

RU�SDLG�VLJQLILFDQWO\�OHVV�IRU�LW��$OWHUQDWLYHO\��KDG�3ODLQWLII�EHHQ�DZDUH�WKDW�WKH�3URGXFW�ZDV�

IDOVHO\�ODEHOHG�KH�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFW�DW�DOO��

��� %\�WKH�XVH�RI�PLVOHDGLQJ�UHSUHVHQWDWLRQV��'HIHQGDQW�FUHDWHG�LQFUHDVHG�PDUNHW�

GHPDQG�IRU�WKH�3URGXFWV�DQG�LQFUHDVHG�LWV�PDUNHW�VKDUH�UHODWLYH�WR�ZKDW�LWV�GHPDQG�DQG�VKDUH�

ZRXOG�KDYH�EHHQ�KDG�LW�PDUNHWHG�WKH�3URGXFWV�WUXWKIXOO\��
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��� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�ZHUH�H[SRVHG�WR�DQG�MXVWLILDEO\�UHOLHG�XSRQ�

WKH�VDPH�PDWHULDO�PLVUHSUHVHQWDWLRQV� �L�H��� WKH�3URWHLQ�5HSUHVHQWDWLRQ�� WKURXJKRXW� WKH� FODVV�

SHULRG��$V�VXFK��WKLV�FDVH�ILWV�VTXDUHO\�ZLWKLQ�WKH�SDUDPHWHUV�IRU�FODVV�FHUWLILFDWLRQ���

CLASS DEFINITION AND ALLEGATIONS 

��� 3ODLQWLII�EULQJV� WKLV�PDWWHU�RQ�EHKDOI�RI�KLPVHOI�DQG� WKRVH�VLPLODUO\� VLWXDWHG��

3XUVXDQW�WR�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��WKH�³5XOHV´�RU�³5XOH´���3ODLQWLII�

VHHNV�WR�UHSUHVHQW�WKH�IROORZLQJ�FODVV��

$OO�UHVLGHQWV�RI�1HZ�<RUN�ZKR�SXUFKDVHG�WKH�3URGXFWV�LQ�1HZ�
<RUN�IRU�SHUVRQDO��IDPLO\��RU�KRXVHKROG�FRQVXPSWLRQ�DQG�QRW�IRU�
UHVDOH�ZLWKLQ� WKH� DSSOLFDEOH� VWDWXWH� RI� OLPLWDWLRQ� �³1HZ�<RUN�
&ODVV´���
�
�

��� 3ODLQWLII�UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKH�&ODVV�GHILQLWLRQ�LI�GLVFRYHU\�RU�IXUWKHU�

LQYHVWLJDWLRQ�UHYHDO�WKDW�DQ\�&ODVV�VKRXOG�EH�H[SDQGHG�RU�QDUURZHG��GLYLGHG�LQWR�DGGLWLRQDO�

VXEFODVVHV�XQGHU�5XOH����F������RU�PRGLILHG�LQ�DQ\�RWKHU�ZD\��

��� 7KH�IROORZLQJ�SHRSOH�DQG�HQWLWLHV�DUH�H[FOXGHG�IURP�WKH�&ODVV������DQ\�-XGJH�

RU�0DJLVWUDWH� SUHVLGLQJ� RYHU� WKLV� DFWLRQ� DQG� WKH� PHPEHUV� RI� WKHLU� IDPLO\�� ���� 'HIHQGDQW��

'HIHQGDQW¶V� VXEVLGLDULHV�� SDUHQWV�� VXFFHVVRUV�� SUHGHFHVVRUV�� DQG� DQ\� HQWLW\� LQ� ZKLFK� WKH�

'HIHQGDQW�RU�LWV�SDUHQWV�KDYH�D�FRQWUROOLQJ�LQWHUHVW�DQG�WKHLU�FXUUHQW�HPSOR\HHV��RIILFHUV�DQG�

GLUHFWRUV������SHUVRQV�ZKR�SURSHUO\�H[HFXWH�DQG�ILOH�D�WLPHO\�UHTXHVW�IRU�H[FOXVLRQ�IURP�WKH�

&ODVV������SHUVRQV�ZKRVH�FODLPV�LQ�WKLV�PDWWHU�KDYH�EHHQ�ILQDOO\�DGMXGLFDWHG�RQ�WKH�PHULWV�RU�

RWKHUZLVH� UHOHDVHG�� ���� 3ODLQWLII¶V� FRXQVHO� DQG� 'HIHQGDQW¶V� FRXQVHO�� DQG� ���� WKH� OHJDO�

UHSUHVHQWDWLYHV��VXFFHVVRUV��DQG�DVVLJQV�RI�DQ\�VXFK�H[FOXGHG�SHUVRQV��
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��� 7KLV�DFWLRQ�LV�SURSHUO\�EURXJKW�DQG�VKRXOG�EH�PDLQWDLQHG�DV�D�FODVV�DFWLRQ�XQGHU�

5XOH����D���VDWLVI\LQJ� WKH�FODVV�DFWLRQ�SUHUHTXLVLWHV�RI�QXPHURVLW\��FRPPRQDOLW\�� W\SLFDOLW\��

DQG�DGHTXDF\�EHFDXVH��

��� Numerosity: 0HPEHUV� RI� HDFK� &ODVV� DUH� VR� QXPHURXV� DQG� JHRJUDSKLFDOO\�

GLVSHUVHG�WKDW�LQGLYLGXDO�MRLQGHU�RI�DOO�&ODVV�PHPEHUV�LV�LPSUDFWLFDEOH��7KH�SUHFLVH�QXPEHU�RI�

&ODVV�PHPEHUV� LV� XQNQRZQ� WR� 3ODLQWLII� EXW� LV� OLNHO\� WR� EH� DVFHUWDLQHG� E\� WKH�'HIHQGDQW¶V�

UHFRUGV��$W�D�PLQLPXP��WKHUH�OLNHO\�DUH�KXQGUHGV�RI�WKRXVDQGV�RI�&ODVV�PHPEHUV��

��� Commonality: 7KHUH�DUH�TXHVWLRQV�RI�ODZ�DQG�IDFW�FRPPRQ�WR�WKH�SURSRVHG�

FODVV�HV���&RPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�LQFOXGH��ZLWKRXW�OLPLWDWLRQV��

D� ZKHWKHU�'HIHQGDQW¶V�FRXUVH�RI�FRQGXFW�DOOHJHG�KHUHLQ�YLRODWHV�WKH�VWDWXWHV�

DQG�RWKHU�ODZV�WKDW�DUH�SOHG�LQ�WKLV�&RPSODLQW��

E� ZKHWKHU� UHDVRQDEOH� FRQVXPHUV� ZRXOG� UHO\� XSRQ� 'HIHQGDQW¶V�

UHSUHVHQWDWLRQV� DERXW� WKH� 3URGXFWV� DQG� UHDVRQDEO\� EHOLHYH� WKH� 3URGXFWV¶�

3URWHLQ�5HSUHVHQWDWLRQ���

F� ZKHWKHU�'HIHQGDQW� NQHZ�RU� VKRXOG� KDYH� NQRZQ� LWV� UHSUHVHQWDWLRQV�ZHUH�

IDOVH�RU�PLVOHDGLQJ��

G� ZKHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�E\�UHWDLQLQJ�PRQLHV�IURP�WKH�VDOH�

RI�WKH�3URGXFWV��

H� ZKHWKHU�FHUWLILFDWLRQ�RI�HDFK�&ODVV�LV�DSSURSULDWH�XQGHU�5XOH�����

I� ZKHWKHU�3ODLQWLII�DQG�WKH�PHPEHUV�RI�HDFK�&ODVV�DUH�HQWLWOHG�WR�GHFODUDWRU\��

HTXLWDEOH�� RU� LQMXQFWLYH� UHOLHI�� DQG�RU� RWKHU� UHOLHI�� DQG� WKH� VFRSH� RI� VXFK�

UHOLHI��DQG�
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J� WKH�DPRXQW�DQG�QDWXUH�RI�WKH�UHOLHI�WR�EH�DZDUGHG�WR�WKH�3ODLQWLII�DQG�WKH�

&ODVV�� LQFOXGLQJ� ZKHWKHU� 3ODLQWLII� DQG� WKH� &ODVV� DUH� HQWLWOHG� WR� SXQLWLYH�

GDPDJHV� �

��� Typicality: 3ODLQWLII¶V�FODLPV�DUH�W\SLFDO�RI�WKH�RWKHU�&ODVV�PHPEHUV�EHFDXVH�

3ODLQWLII��DV�ZHOO�DV�&ODVV�PHPEHUV��SXUFKDVHG�WKH�3URGXFWV��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�

&ODVV� UHOLHG� RQ� WKH� UHSUHVHQWDWLRQV� PDGH� E\� WKH� 'HIHQGDQW� DERXW� WKH� 3URGXFWV� SULRU� WR�

SXUFKDVLQJ� WKH� 3URGXFWV�� 3ODLQWLII� DQG� WKH� PHPEHUV� RI� HDFK� &ODVV� SDLG� IRU� 'HIHQGDQW¶V�

3URGXFWV�DQG�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP��RU�ZRXOG�KDYH�SDLG�VXEVWDQWLDOO\�OHVV�IRU�WKHP��

KDG�WKH\�NQRZQ�WKDW�WKH�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�ZHUH�XQWUXH��

��� Adequacy: 3ODLQWLII� ZLOO� IDLUO\� DQG� DGHTXDWHO\� SURWHFW� WKH� LQWHUHVWV� RI� WKH�

SURSRVHG�&ODVV�DV�KLV�LQWHUHVWV�GR�QRW�FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�WKH�PHPEHUV�RI�WKH�SURSRVHG�

&ODVV�KH�VHHNV�WR�UHSUHVHQW��DQG�KH�KDV�UHWDLQHG�FRXQVHO�FRPSHWHQW�DQG�H[SHULHQFHG�LQ�FODVV�

DFWLRQ�OLWLJDWLRQ��7KXV��WKH�LQWHUHVWV�RI�WKH�PHPEHUV�RI�WKH�&ODVV�ZLOO�EH�IDLUO\�DQG�DGHTXDWHO\�

SURWHFWHG�E\�3ODLQWLII�DQG�KLV�FRXQVHO��

��� Predominance:�3XUVXDQW�WR�5XOH����E������WKH�FRPPRQ�LVVXHV�RI�ODZ�DQG�IDFW�

LGHQWLILHG�LQ� WKLV�&RPSODLQW�SUHGRPLQDWH�RYHU�DQ\�RWKHU�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�

PHPEHUV�RI� WKH�&ODVV��&ODVV�LVVXHV�IXOO\�SUHGRPLQDWH�RYHU�DQ\�LQGLYLGXDO� LVVXH�EHFDXVH�QR�

LQTXLU\� LQWR� LQGLYLGXDO� FRQGXFW� LV� QHFHVVDU\�� DOO� WKDW� LV� UHTXLUHG� LV� D� QDUURZ� IRFXV� RQ�

'HIHQGDQW¶V�PLVFRQGXFW�GHWDLOHG�DW�OHQJWK�LQ�WKLV�&RPSODLQW��

��� Superiority:�$�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�

IDLU�DQG�HIILFLHQW�DGMXGLFDWLRQ�RI�WKLV�OLWLJDWLRQ�EHFDXVH�LQGLYLGXDO�OLWLJDWLRQ�RI�HDFK�FODLP�LV�

LPSUDFWLFDO�� ,W� ZRXOG� EH� XQGXO\� EXUGHQVRPH� WR� KDYH� LQGLYLGXDO� OLWLJDWLRQ� RI� KXQGUHGV� RI�

WKRXVDQGV�RI� LQGLYLGXDO� FODLPV� LQ� VHSDUDWH� ODZVXLWV�� HYHU\�RQH�RI�ZKLFK�ZRXOG�SUHVHQW� WKH�
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LVVXHV�SUHVHQWHG�LQ�WKH�&RPSODLQW�ODZVXLW��)XUWKHU��EHFDXVH�RI�WKH�GDPDJHV�VXIIHUHG�E\�DQ\�

LQGLYLGXDO�&ODVV�PHPEHU�PD\�EH� UHODWLYHO\�PRGHVW� LQ� UHODWLRQ� WR� WKH� FRVW� RI� OLWLJDWLRQ�� WKH�

H[SHQVH�DQG�EXUGHQ�RI�LQGLYLGXDO�OLWLJDWLRQ�PDNH�LW�GLIILFXOW��LI�QRW�LPSRVVLEOH��)XUWKHUPRUH��

PDQ\�RI�WKH�&ODVV�PHPEHUV�PD\�EH�XQDZDUH�WKDW�FODLPV�H[LVW�DJDLQVW�WKH�'HIHQGDQW��

CLAIMS FOR RELIEF�
FIRST CLAIM FOR RELIEF�

VIOLATION OF NEW YORK GENERAL BUSINESS LAW § 349 
(On Behalf of Plaintiff and New York Class) 

��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�3DUDJUDSKV������DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� 1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ��³*%/´��������SURKLELWV�³>G@HFHSWLYH�DFWV�RU�

SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�EXVLQHVV��WUDGH��RU�FRPPHUFH�RU�LQ�WKH�IXUQLVKLQJ�RI�DQ\�VHUYLFH�

LQ�WKLV�VWDWH�´�

��� 7KH� FRQGXFW� RI� 'HIHQGDQW� DOOHJHG� KHUHLQ� FRQVWLWXWHV� UHFXUULQJ�� ³XQODZIXO´�

GHFHSWLYH�DFWV�DQG�SUDFWLFHV�LQ�YLRODWLRQ�RI�*%/��������DQG�DV�VXFK��3ODLQWLII�DQG�WKH�1HZ�<RUN�

&ODVV�PHPEHUV�VHHN�PRQHWDU\�GDPDJHV�DQG�WKH�HQWU\�RI�SUHOLPLQDU\�DQG�SHUPDQHQW�LQMXQFWLYH�

UHOLHI�DJDLQVW�'HIHQGDQW��HQMRLQLQJ�WKHP�IURP�LQDFFXUDWHO\�GHVFULELQJ��SDFNDJLQJ��PDUNHWLQJ��

DQG�SURPRWLQJ�WKH�3URGXFWV��

��� 'HIHQGDQW�PLVOHDGLQJO\��LQDFFXUDWHO\��DQG�GHFHSWLYHO\�DGYHUWLVH�DQG�PDUNHW�LWV�

3URGXFWV�WR�FRQVXPHUV��

��� 'HIHQGDQW¶V� LPSURSHU� FRQVXPHU�RULHQWHG� FRQGXFW� ²� SURPLVLQJ� RQ� WKH�

3URGXFWV¶�IURQW�ODEHOLQJ�WKDW�WKH�3URGXFWV�FRQWDLQ�D�VSHFLILF�QXPEHU�RI�JUDPV�RI�SURWHLQ��ZKHQ�

LW�FRQWDLQV�IHZHU�JUDPV�RI�SURWHLQ�WKDQ�UHSUHVHQWHG�²�LV�PLVOHDGLQJ�LQ�D�PDWHULDO�ZD\�LQ�WKDW�

LW�� inter alia�� LQGXFHG� 3ODLQWLII� DQG� WKH� 1HZ� <RUN� &ODVV� PHPEHUV� WR� SXUFKDVH� DQG� SD\� D�

SUHPLXP�IRU�'HIHQGDQW¶V�3URGXFWV�DQG�WR�FRQVXPH�WKH�3URGXFWV�ZKHQ�WKH\�RWKHUZLVH�ZRXOG�
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QRW� KDYH�� 'HIHQGDQW� PDGH� LWV� XQWUXH� DQG�RU� PLVOHDGLQJ� VWDWHPHQWV� DQG� UHSUHVHQWDWLRQV�

ZLOOIXOO\��ZDQWRQO\��DQG�ZLWK�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��

��� 3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV�PHPEHUV�KDYH�EHHQ�LQMXUHG�LQDVPXFK�DV�WKH\�

SDLG�D�SUHPLXP�IRU�3URGXFWV�WKDW�GLG�QRW²FRQWUDU\�WR�'HIHQGDQW¶V�UHSUHVHQWDWLRQV²FRQWDLQ�

WKH�DPRXQW�RI�JUDPV�RI�SURWHLQ�DV�SURPLVHG�RQ�WKH�3URGXFWV¶�IURQW�ODEHOV��$FFRUGLQJO\��3ODLQWLII�

DQG�WKH�1HZ�<RUN�&ODVV�PHPEHUV�UHFHLYHG�OHVV�WKDQ�ZKDW�WKH\�EDUJDLQHG�DQG�RU�SDLG�IRU��

��� 'HIHQGDQW¶V�GHFHSWLYH�DQG�PLVOHDGLQJ�SUDFWLFHV�FRQVWLWXWH�D�GHFHSWLYH�DFW�DQG�

SUDFWLFH�LQ�WKH�FRQGXFW�RI�EXVLQHVV�LQ�YLRODWLRQ�RI�1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ������D��

DQG�3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�WKHUHE\��

��� $V�D�UHVXOW�RI�'HIHQGDQW¶V�UHFXUULQJ��³XQODZIXO´�GHFHSWLYH�DFWV�DQG�SUDFWLFHV��

3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�PRQHWDU\��FRPSHQVDWRU\��VWDWXWRU\��

WUHEOH� DQG� SXQLWLYH� GDPDJHV�� LQMXQFWLYH� UHOLHI�� UHVWLWXWLRQ� DQG� GLVJRUJHPHQW� RI� DOO� PRQH\V�

REWDLQHG�E\�PHDQV�RI�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��LQWHUHVW��DQG�DWWRUQH\V¶�IHHV�DQG�FRVWV��

SECOND CLAIM FOR RELIEF 
VIOLATION OF NEW YORK GENERAL BUSINESS LAW § 350 

(On Behalf of Plaintiff and the New York Class) 

��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�3DUDJUDSKV������DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� 3ODLQWLII�EULQJV�WKLV�FODLP�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�1HZ�<RUN�&ODVV���

��� 1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ�������SURYLGHV�� LQ�SDUW��DV�IROORZV��³)DOVH�

DGYHUWLVLQJ� LQ� WKH� FRQGXFW� RI� DQ\� EXVLQHVV�� WUDGH� RU� FRPPHUFH� RU� LQ� WKH� IXUQLVKLQJ� RI� DQ\�

VHUYLFH�LQ�WKLV�VWDWH�LV�KHUHE\�GHFODUHG�XQODZIXO�´�

��� *%/�������D����SURYLGHV��LQ�SDUW��DV�IROORZV��

7KH� WHUP� ³IDOVH� DGYHUWLVLQJ´� PHDQV� DGYHUWLVLQJ�� LQFOXGLQJ�
ODEHOLQJ�� RI� D� FRPPRGLW\�� RU� RI� WKH� NLQG�� FKDUDFWHU�� WHUPV� RU�
FRQGLWLRQV�RI�DQ\�HPSOR\PHQW�RSSRUWXQLW\�LI�VXFK�DGYHUWLVLQJ�LV�
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PLVOHDGLQJ�LQ�D�PDWHULDO�UHVSHFW�� � ,Q�GHWHUPLQLQJ�ZKHWKHU�DQ\�
DGYHUWLVLQJ� LV� PLVOHDGLQJ�� WKHUH� VKDOO� EH� WDNHQ� LQWR� DFFRXQW�
�DPRQJ� RWKHU� WKLQJV�� QRW� RQO\� UHSUHVHQWDWLRQV� PDGH� E\�
VWDWHPHQW�� ZRUG�� GHVLJQ�� GHYLFH�� VRXQG� RU� DQ\� FRPELQDWLRQ�
WKHUHRI�� EXW� DOVR� WKH� H[WHQW� WR� ZKLFK� WKH� DGYHUWLVLQJ� IDLOV� WR�
UHYHDO� IDFWV�PDWHULDO� LQ� WKH� OLJKW� RI� VXFK� UHSUHVHQWDWLRQV�ZLWK�
UHVSHFW� WR� WKH� FRPPRGLW\� RU� HPSOR\PHQW� WR� ZKLFK� WKH�
DGYHUWLVLQJ� UHODWHV� XQGHU� WKH� FRQGLWLRQV� SUHVFULEHG� LQ� VDLG�
DGYHUWLVHPHQW�� RU� XQGHU� VXFK� FRQGLWLRQV� DV� DUH� FXVWRPDU\� RU�
XVXDO��«�
�

��� 'HIHQGDQW¶V� UHSUHVHQWDWLRQ�RQ� WKH� ODEHOLQJ�RI� WKH�3URGXFWV� WKDW� WKH�3URGXFWV�

SURYLGH� D� VSHFLILF� QXPEHU� RI� JUDPV� RI� SURWHLQ�� EXW� SURYLGLQJ� IHZ� JUDPV� RI� SURWHLQ� WKDQ�

SURPLVHG��LV�D�PDWHULDOO\�PLVOHDGLQJ�UHSUHVHQWDWLRQ�LQDVPXFK�DV�WKH\�PLVUHSUHVHQW�WKH�QXPEHU�

RI�JUDPV�RI�SURWHLQ�LQ�WKH�3URGXFWV���

��� 3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV�PHPEHUV�KDYH�EHHQ�LQMXUHG�LQDVPXFK�DV�WKH\�

UHOLHG�XSRQ�WKH�ODEHOLQJ�RI�WKH�3URGXFWV�DQG�SDLG�D�SUHPLXP�IRU�SURGXFWV�WKDW�GLG�QRW²FRQWUDU\�

WR�'HIHQGDQW¶V� UHSUHVHQWDWLRQV²FRQWDLQ�WKH�QXPEHU�RI�JUDPV�RI�SURWHLQ�DV�SURPLVHG�LQ�WKH�

3URGXFWV¶�3URWHLQ�5HSUHVHQWDWLRQ��$FFRUGLQJO\��3ODLQWLII�DQG� WKH�1HZ�<RUN�&ODVV�PHPEHUV�

UHFHLYHG�OHVV�WKDQ�ZKDW�WKH\�EDUJDLQHG�DQG�RU�SDLG�IRU��

��� 'HIHQGDQW¶V�ODEHOLQJ�RI�WKH�3URGXFWV�LQGXFHG�3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV�

PHPEHUV� WR� EX\�'HIHQGDQW¶V� 3URGXFWV�� 7KXV��'HIHQGDQW�PDGH�PDWHULDO�PLVUHSUHVHQWDWLRQV�

DERXW�WKH�3URGXFWV��

��� 'HIHQGDQW� PDGH� WKH� IRUHJRLQJ� XQWUXH� DQG�RU� PLVOHDGLQJ� UHSUHVHQWDWLRQV�

ZLOOIXOO\��ZDQWRQO\��DQG�ZLWK�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��

��� 'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV�ZHUH�VXEVWDQWLDOO\�XQLIRUP�LQ�FRQWHQW��

SUHVHQWDWLRQ��DQG� LPSDFW�XSRQ�FRQVXPHUV�DW� ODUJH��0RUHRYHU��DOO�FRQVXPHUV�SXUFKDVLQJ� WKH�

3URGXFWV�ZHUH�DQG�FRQWLQXH�WR�EH�H[SRVHG�WR�'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV��
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��� $V�D�UHVXOW�RI�'HIHQGDQW¶V�UHFXUULQJ��³XQODZIXO´�GHFHSWLYH�DFWV�DQG�SUDFWLFHV��

3ODLQWLII� DQG�1HZ�<RUN�&ODVV�PHPEHUV� DUH� HQWLWOHG� WR�PRQHWDU\�� FRPSHQVDWRU\�� VWDWXWRU\��

WUHEOH� DQG� SXQLWLYH� GDPDJHV�� LQMXQFWLYH� UHOLHI�� UHVWLWXWLRQ� DQG� GLVJRUJHPHQW� RI� DOO� PRQH\V�

REWDLQHG�E\�PHDQV�RI�'HIHQGDQW¶V�XQODZIXO�FRQGXFW��LQWHUHVW��DQG�DWWRUQH\V¶�IHHV�DQG�FRVWV��

THIRD CLAIM FOR RELIEF 
VIOLATIONS OF BREACH OF EXPRESS WARRANTY STATUTES 

(On behalf of Plaintiff and the New York Class) 
 

��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�3DUDJUDSKV������DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� 3ODLQWLII� EULQJV� WKLV� FODLP�RQ�EHKDOI�RI�KLPVHOI� DQG� WKH�1HZ�<RUN�&ODVV� IRU�

EUHDFK�RI�H[SUHVV�ZDUUDQW\�XQGHU�1�<��8�&�&��/DZ�����������

��� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�IRUPHG�D�FRQWUDFW�ZLWK�'HIHQGDQW�

DW�WKH�WLPH�WKH\�SXUFKDVHG�WKH�3URGXFWV��$V�SDUW�RI�WKDW�FRQWUDFW��'HIHQGDQW�UHSUHVHQWHG�RQ�WKH�

IURQW� ODEHO�RI�WKH�3URGXFWV� WKDW� WKH�3URGXFWV�FRQWDLQ�D�VSHFLILF�QXPEHU�RI�JUDPV�RI�SURWHLQ��

GHVSLWH�WKH�3URGXFWV�QRW�FRQWDLQLQJ�WKDW�DPRXQW�RI�SURWHLQ���

��� 7KLV�UHSUHVHQWDWLRQ�FRQVWLWXWHV�DQ�H[SUHVV�ZDUUDQW\�DQG�EHFDPH�SDUW�RI�WKH�EDVLV�

RI�WKH�EDUJDLQ�EHWZHHQ�3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV��RQ�WKH�RQH�KDQG��DQG�

'HIHQGDQW��RQ�WKH�RWKHU���

��� 'HIHQGDQW�PDGH�WKH�UHSUHVHQWDWLRQ�WR�LQGXFH�3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�

<RUN�&ODVV�WR�SXUFKDVH�WKH�3URGXFWV��DQG�3ODLQWLII�DQG�WKH�1HZ�<RUN�6XEFODVV�UHOLHG�RQ�WKH�

UHSUHVHQWDWLRQV�LQ�SXUFKDVLQJ�WKH�3URGXFWV��

��� $OO� FRQGLWLRQV�SUHFHGHQW� WR�'HIHQGDQW¶V� OLDELOLW\�XQGHU� WKH�DERYH�UHIHUHQFHG�

FRQWUDFW�KDYH�EHHQ�SHUIRUPHG�E\�3ODLQWLII�DQG�WKH�1HZ�<RUN�&ODVV��

��� ([SUHVV� ZDUUDQWLHV� E\� D� VHOOHU� RI� FRQVXPHU� JRRGV� DUH� FUHDWHG� ZKHQ� DQ�

DIILUPDWLRQ�RI�IDFW�RU�SURPLVH�LV�PDGH�E\�WKH�VHOOHU�WR�WKH�EX\HU��ZKLFK�UHODWHV�WR�WKH�JRRGV�DQG�
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EHFRPHV�WKH�EDVLV�RI�WKH�EDUJDLQ��6XFK�ZDUUDQWLHV�FDQ�DOVR�EH�FUHDWHG�EDVHG�XSRQ�GHVFULSWLRQV�

RI�WKH�JRRGV�ZKLFK�DUH�PDGH�DV�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ�WKDW�WKH�JRRGV�VKDOO�FRQIRUP�WR�

WKH�GHVFULSWLRQ��

��� 'HIHQGDQW� EUHDFKHG� WKH� H[SUHVV� ZDUUDQWLHV� DERXW� WKH� 3URGXFWV� EHFDXVH�� DV�

DOOHJHG�DERYH��WKH�3URGXFWV�GR�QRW�FRQWDLQ�WKH�DPRXQW�RI�SURWHLQ�DV�SURPLVHG�LQ�WKH�3URGXFWV¶�

3URWHLQ�5HSUHVHQWDWLRQ�����

��� $V�D�UHVXOW�RI�'HIHQGDQW¶V�EUHDFKHV�RI�H[SUHVV�ZDUUDQW\��3ODLQWLII�DQG�WKH�1HZ�

<RUN�&ODVV�PHPEHUV�ZHUH�GDPDJHG� LQ� WKH�DPRXQW�RI� WKH�SUHPLXP�SULFH� WKH\�SDLG� IRU� WKH�

3URGXFWV��LQ�DPRXQWV�WR�EH�SURYHQ�DW�WULDO���

��� ,Q�-XQH�������3ODLQWLII�GLVFRYHUHG�WKLV�EUHDFK��2Q�-XQH�����������3ODLQWLII��RQ�

EHKDOI�RI�KLPVHOI�DQG�RWKHUV�VLPLODUO\�VLWXDWHG��VHQW�D�QRWLFH�DQG�GHPDQG�OHWWHU�WR�'HIHQGDQW�

SURYLGLQJ�QRWLFH�RI�'HIHQGDQW¶V�EUHDFK���

FOURTH CLAIM FOR RELIEF 
IN THE ALTERNATIVE, UNJUST ENRICHMENT 

(On behalf of Plaintiff and the New York Class) 
 

��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�3DUDJUDSKV������DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� 7R�WKH�H[WHQW�WKH�&RXUW�ILQGV�WKDW�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�1HZ�<RUN�

&ODVV�GLG�QRW�IRUP�D�FRQWUDFW�ZLWK�'HIHQGDQW�DW�WKH�WLPH�WKH\�SXUFKDVHG�WKH�3URGXFWV��3ODLQWLII�

EULQJV�WKLV�FODLP�IRU�XQMXVW�HQULFKPHQW�LQ�WKH�DOWHUQDWLYH��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�1HZ�

<RUN�&ODVV���

��� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�SXUFKDVHG�'HIHQGDQW¶V�3URGXFWV�

DQG�SDLG�D�SUHPLXP�IRU�WKH�3URGXFWV��7KH�3URGXFWV¶�3URWHLQ�5HSUHVHQWDWLRQ�PLVUHSUHVHQWHG�WKH�

DPRXQW�RI�SURWHLQ�LQ�WKH�3URGXFWV��ZKLFK�FRPPDQGHG�D�SULFH�SUHPLXP���
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��� 'HIHQGDQW� KDG� NQRZOHGJH� RI� VXFK� EHQHILW� DQG� REWDLQHG� WKH� EHQHILW� E\� LWV�

PLVUHSUHVHQWDWLRQ�EHFDXVH� WKH�PLVUHSUHVHQWDWLRQ� LQGXFHG� UHDVRQDEOH�FRQVXPHUV� WR�SXUFKDVH�

WKH�3URGXFWV�WKH\�ZRXOG�QRW�RWKHUZLVH�KDYH�SXUFKDVHG�RU�SXUFKDVHG�DW�WKH�DGYHUWLVHG�SULFH��

��� 'HIHQGDQW�DSSUHFLDWHG�WKLV�EHQHILW�DQG�NQRZLQJO\�DFFHSWHG�LW�DW�WKH�H[SHQVH�RI��

DQG�WR�WKH�GHWULPHQW�RI��3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV��'HIHQGDQW�FXUUHQWO\�

UHWDLQV�WKLV�EHQHILW��

��� 'HIHQGDQW¶V�DFFHSWDQFH�DQG�UHWHQWLRQ�RI�WKH�EHQHILWV�LV�LQHTXLWDEOH�DQG�XQMXVW�

EHFDXVH� WKH� EHQHILW� ZDV� REWDLQHG� E\� 'HIHQGDQW¶V� PLVFRQGXFW� GHWDLOHG� DW� OHQJWK� LQ� WKLV�

&RPSODLQW��

��� (TXLW\� FDQQRW� LQ� JRRG� FRQVFLHQFH� SHUPLW� 'HIHQGDQW� WR� EH� HFRQRPLFDOO\�

HQULFKHG�IRU�VXFK�DFWLRQ�DW�WKH�H[SHQVH�RI�3ODLQWLII�DQG�1HZ�<RUN�&ODVV�PHPEHUV��DQG�WKHUHIRUH�

UHVWLWXWLRQ�DQG�RU�GLVJRUJHPHQW�RI�VXFK�HFRQRPLF�HQULFKPHQW�LV�UHTXLUHG��

FIFTH CLAIM FOR RELIEF 
COMMON LAW FRAUD 

(On behalf of Plaintiff and the New York Class) 
 

��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�3DUDJUDSKV������DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� 3ODLQWLII�EULQJV�WKLV�FODLP�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�1HZ�<RUN�&ODVV���

��� 'HIHQGDQW�KDV�ZLOOIXOO\��IDOVHO\��DQG�NQRZLQJO\�PLVUHSUHVHQWHG�WKH�3URGXFWV¶�

DPRXQW� RI� SURWHLQ� WKURXJK� WKH� 3URGXFWV¶� 3URWHLQ� 5HSUHVHQWDWLRQ�� DV� WKH\� NQHZ� WKDW� WKH�

3URGXFWV¶�FRQWDLQHG�OHVV�JUDPV�RI�SURWHLQ�SHU�VHUYLQJ�WKDQ�UHSUHVHQWHG���

��� 'HIHQGDQW�KDV�WKHUHIRUH�PDGH�NQRZLQJ��IUDXGXOHQW�PLVUHSUHVHQWDWLRQV�DV�WR�WKH�

3URGXFWV���

��� 'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�ZHUH�PDWHULDO��L�H���WKH\�DIIHFWHG�3ODLQWLII�DQG�

1HZ�<RUN�&ODVV�PHPEHUV¶�SXUFKDVLQJ�GHFLVLRQV�JLYHQ�WKHLU�LPSRUWDQFH���EHFDXVH�WKH\�UHODWH�
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WR�WKH�FHQWUDO�IXQFWLRQDOLW\�RI�WKH�3URGXFWV�DV�QXWULWLRQDO�VKDNH�PL[HV��JLYHQ�WKDW�WKH�3URGXFWV�

FRQWDLQ�IHZHU�JUDPV�RI�SURWHLQ�WKDQ�DGYHUWLVHG����

��� 'HIHQGDQW� NQHZ�RU� UHFNOHVVO\� GLVUHJDUGHG� WKH� IDFW� WKDW� WKH�3URGXFWV� GLG� QRW�

FRQWDLQ�WKH�QXPEHU�RI�JUDPV�RI�SURWHLQ�DV�SURPLVHG�LQ�WKH�3URGXFWV¶�3URWHLQ�5HSUHVHQWDWLRQ���

��� 'HIHQGDQW�LQWHQGHG�WKDW�3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�UHO\�RQ�

WKH�3URWHLQ�5HSUHVHQWDWLRQ��DV�LI�WKH\�KDG�NQRZQ�WKH�WUXWK�RI�WKH�SURWHLQ�OHYHOV�LQ�WKH�3URGXFWV��

WKH\�ZRXOG�KDYH�OHVV�IRU�WKH�3URGXFWV�RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�DW�DOO���

��� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�KDYH�UHDVRQDEO\�DQG�MXVWLILDEO\�

UHOLHG�RQ�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�ZKHQ�SXUFKDVLQJ�WKH�3URGXFWV��DQG�LI�3ODLQWLII�DQG�

PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�KDG�NQRZQ�WKH�WUXWK�DERXW�WKH�3URGXFWV��WKH\�ZRXOG�QRW�KDYH�

SDLG�PRQLHV�IRU�WKH�3URGXFWV�RU�ZRXOG�KDYH�SDLG�OHVV�PRQLHV�IRU�WKH�3URGXFWV���

��� )RU�WKHVH�UHDVRQV��3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�KDYH�VXIIHUHG�

PRQHWDU\�ORVVHV��LQFOXGLQJ�LQWHUHVW�WKH\�ZRXOG�KDYH�DFFUXHG�RQ�WKHVH�PRQLHV��DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�IUDXGXOHQW�FRQGXFW���

PRAYER FOR RELIEF 

� :+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�RWKHU�PHPEHUV�RI�WKH�SURSRVHG�

1HZ�<RUN�&ODVV�� UHVSHFWIXOO\�UHTXHVW� WKDW� WKH�&RXUW�HQWHU� MXGJPHQW� LQ�3ODLQWLII¶V�IDYRU�DQG�

DJDLQVW�'HIHQGDQW�DV�IROORZV��

D� 'HFODULQJ�WKDW�WKLV�DFWLRQ�LV�D�SURSHU�FODVV�DFWLRQ��FHUWLI\LQJ�WKH�1HZ�<RUN�

&ODVV�DV� UHTXHVWHG�KHUHLQ��GHVLJQDWLQJ�3ODLQWLII�DV�&ODVV�5HSUHVHQWDWLYH�

DQG�DSSRLQWLQJ�WKH�XQGHUVLJQHG�FRXQVHO�DV�&ODVV�&RXQVHO��

E� $� GHFODUDWLRQ� RU� GHFODUDWRU\� MXGJPHQW� WKDW� 'HIHQGDQW¶V� FRQGXFW� KDV�

YLRODWHG�DQG�FRQWLQXHV�WR�YLRODWH�WKH�VWDWXWHV�DQG�ODZV�FLWHG�KHUHLQ��
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F� $Q�RUGHU�HQMRLQLQJ�'HIHQGDQW�WR�UHIUDLQ�IURP�WKH�DFWV�DQG�SUDFWLFHV�FLWHG�

KHUHLQ� DQG� WR� XQGHUWDNH� DQ� LPPHGLDWH� SXEOLF� LQIRUPDWLRQ� FDPSDLJQ� WR�

LQIRUP�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�DV�WR�LWV�SULRU�SUDFWLFHV��

G� $Q� RUGHU� UHTXLULQJ� LPSRVLWLRQ� RI� D� FRQVWUXFWLYH� WUXVW� DQG� DQG�RU�

GLVJRUJHPHQW� RI� 'HIHQGDQW¶V� LOO�JRWWHQ� JDLQV� DQG� WR� SD\� UHVWLWXWLRQ� WR�

3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�&ODVV�WR�UHVWRUH�DOO�IXQGV�DFTXLUHG�

E\�PHDQV�RI�DQ\�DFW�RU�SUDFWLFH�GHFODUHG�E\�WKLV�&RXUW�WR�EH�DQ�XQODZIXO��

IUDXGXOHQW�RU�XQIDLU�EXVLQHVV�DFW�RU�SUDFWLFH��

H� $Q� DZDUG� RI� GDPDJHV�� LQFOXGLQJ� DOO� DYDLODEOH� VWDWXWRU\� DQG� SXQLWLYH�

GDPDJHV��SXUVXDQW�WR�WKH�VWDWXWHV�DQG�WKH�FDXVHV�RI�DFWLRQ�SOHG�KHUHLQ���

I� 'LVWULEXWLRQ�RI�DQ\�PRQLHV�UHFRYHUHG�RQ�EHKDOI�RI�PHPEHUV�RI�WKH�&ODVV�

YLD�IOXLG�UHFRYHU\�RU�cy pres�UHFRYHU\�ZKHUH�QHFHVVDU\�DQG�DSSOLFDEOH��WR�

SUHYHQW�'HIHQGDQW�IURP�UHWDLQLQJ�WKH�EHQHILW�RI�LWV�ZURQJIXO�FRQGXFW��

J� DQ�DZDUG�RI�DOO�UHFRYHUDEOH�FRVWV�DQG�H[SHQVHV��LQFOXGLQJ�UHDVRQDEOH�IHHV�

IRU�3ODLQWLII¶V�DWWRUQH\V��DQG�

K� DQ�DZDUG�RI�SUH��DQG�SRVW�MXGJPHQW�LQWHUHVW�WR�3ODLQWLII�DQG�PHPEHUV�RI�

WKH�1HZ�<RUN�&ODVV�LI�DSSOLFDEOH��DQG��RUGHULQJ�IXUWKHU�UHOLHI�DV�WKLV�&RXUW�

GHHPV�MXVW�DQG�SURSHU���

�

�

�

�

�
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JURY DEMAND 

� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�GHPDQG�D�MXU\�WULDO�RQ�DOO�LVVXHV�VR�WULDEOH��

�

'$7('��-XO\���������������������� � CUSTODIO & DUBEY, LLP 
 

� � ����������������������� � ������������%\��� �V��5REHUW�$ELUL� � B�
�
�

5REHUW�$ELUL��6%1���������
E-mail: abiri@cd-lawyers.com  
����6��)LJXHURD�6WUHHW��6XLWH������
/RV�$QJHOHV��&$�������
7HOHSKRQH�����������������
)DFVLPLOH�����������������

 
Attorney for Plaintiff and the 
Putative Classes�

�
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