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19 )
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20 )
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22 T%MD\O/E?]AFOKET TECHNOLOGIES, INC...) 2. Violations of California Business
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seq.,
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| Plaintiffs DEBRA SHAW and DIANE VARELA (“Plaintiffs”), on behalf of themselves

2 ||and all others similarly situated, allege the following against Defendant THRIVE MARKET
"3 || TECHNOLOGIES, INC. upon information and belicf based upon personal knowledge:

4 INTRODUCTION

5 1. Plaintiffs’ Class Action Complaint is brought pursuant to the Electronic Funds
6 || Transfer Act, 15 U.S.C. 1693 ct seq. (“EFTA”) and the California Automatic Purchase Rencwal
7 || Statute Cal. Bus. & Prof. Code § 17600, et seq. (“CAPRS”).

8 2. Plaintiffs, individually, and on behalf of all others similarly situated, bring this
? Complaint for damages, injunctive relief, and any other available legal or equitable remedics,
10 resulting from the illegal actions of Defendant debiting Plaintiffs’ and also the putative Class
! members’ bank accounts on a recurring basis without obtaining a written authorization signed or
= similarly authenticated for preauthorized electronic fund transfers from Plaintiffs’ and also the
ji putative Class members’ accounts, thereby violating Section 907(a) of the EFTA, 15 US.C. §
s 1693¢(a), and Section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b). Additionally, Defendant
16 enrolls consumers in a 30-day free trial Membership which automatically rencws into a paid
17 subscription Membership without providing the “clear and conspicuous” disclosures mandated

18 by California law, and posts charges to consumers’ credit or debit cards for purported
19 || membership charges without first obtaining the consumers’ affirmative consent to an agreement
20 || containing the requisitc clear and conspicuous disclosures. As such, Defendant failed to properly
21 || inform consumers of its autorencwal terms, thereby violating Cal. Bus. & Prof. Code § 17600 e.
22 ||seq. Defendant fails to clearly and conspicuously disclose the terms of its autorenewal and
23 || additionally conditions its purchase on an illegal “negative option” as defined by 15 U.S.C. §
24 1| 8403.

25 3. Plaintiffs allcge as follows upon personal knowledge as to themselves and their
26 || own acts and experiences, and, as to all other matters, upon information and belief, including

27 investigation conducted by their attorneys.

28
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] ' JURISDICTION AND VENUE

2 4. This Court has jurisdiction over this matter in that Defendant routinely transacts

3 || business in Los Angcles County.

4 5. Venue in this Court is proper pursuant to Codc of Civil Procedure Section 395

5 || and 395.5, Business & Professions Code § 17203, 17204, and Civil Code §1780(c) because

6 || Defendant maintains its principal place of business in Los Angeles County.

7 PARTIES

8 6. Plaintiff, DEBRA SHAW (“Shaw™), is a natural person residing in Riverside

? County in the state of California, and is a “consumer” as defined by 15 U.S.C. §1693a(6) and a
10 “person” as defined by Cal. Bus. & Prof. Code § 17201.
' 7. Plaintiff, DIANE VARELA (“Varela™), is a natural person residing in Riverside
2 County in the state of California, and is a “consumer” as defined by 15 U.S.C. . §1693a(6) and
lj a “person” as defined by Cal. Bus. & Prof. Code § 17201.
s 8. Plaintiffs Shaw and Varela will hereinafter be collectively referred to as
16 “Plaintiffs.”
17 9. At all relevant times herein, Defendant, THRIVE MARKET TECHNOLOGIES,

18 INC. (“Defendant™), was a Delaware company with its principal place of business in Los
19 || Angeles, California, engaged in the business of sclling grocery items to consumers, including
20 ||those in California such as Plaintiff.

21 10. The above-named Defendant, and its subsidiaries and agents, are collectively
22 |{referred to as “Defendants.” The true names and capacities of the Defendants sued herein as
23 ||DOE DEFENDANTS 1 through 10, inclusive, are currently unknown to Plaintiffs, who
24 || therefore sues such Defendants by fictitious names. Each of the Defendants designated herein
25 |las a DOE is legally responsible for the unlawful acts alleged herein. Plaintiff will seek leave of
26 || Court to amend the Complaint to reflect the true names and capacities of the DOE Defendants

27 when such identities become known.

28
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] 11.  Plaintiffs arc informed and believe that at all relevant times, cach and every
2 || Defendant was acting as an agent and/or employee of cach of the other Defendants and was
3 acting within the course and scope of said agency and/or employment with the full knowledge
4 || and consent of cach of the other Defendants. Plaintiffs arc informed and belicve that each of the
> acts and/or omissions complained of herein was madec known to, and ratificd by, each of the
6 other Defendants.
7 GENERAL FACTUAL ALLEGATIONS
5 12. Defendant is an online marketplace that sclls grocery items to consumers, such as
’ Plaintiffs, through its website thrivemarket.com, as well as its mobile app.
]](]) 13. In order to purchase grocery items from Defendant, consumers must purchase a
I Membership with Defendant. Defendant offers cither a monthly recurring membership, or an
3 annual membership. After enrolling a consumer in a Free Trial Membership, Defendant post
14 charges to the consumer’s credit or debit card in the amount of $9.95 each and every month, or
15 |{an annual charge of $59.95, until the Membership is cancelled.
16 14. When consumers who do not have a Membership attempt to purchase products

17 |{from Defendant’s website or mobile app, Defendant automatically enrolls them in a “FREE 30
18 || Day Trial Membership,” which will automatically renew after 30 days into a paid Membership.
19 15.  Additionally, Defendant also charges to the consumer’s credit or debit card an
20 |lamount of the specific item(s) they purchase within Defendant’s online marketplace on a
21 || recurring, monthly basis, until the recurring purchase of these items are each cancelled by the
22 || consumer. The charges for the specific item(s) purchased by the consumer are in addition to and

23 separate from the monthly or annual Membership charge.

24

16. However, Defendants fail to provide clear and conspicuous disclosures mandated
25 by California law, resulting in unauthorized charges for Defendant’s renewing membership
26 and/or recurring charges for specific item(s) from Defendant’s marketplace.
2; 17.  Many consumers report that they were cnrolled in Defendant’s Membership
2

program when attempting to make a purchase of one or more items from Defendant’s online

CLASS ACTION COMPLAINT
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I H marketplace, even though the consumers did not submit a request to be cnrolled. Additionally,
2 || many consumers also complain that they found it very difficult to cancel Defendant’s
3 Mcmbership and were unable to do so prior to being charged for another automatic renewal
4 payment. For example, Defendant has a rating of 1.08/5 on the Better Business Bureau website
> || and 133 Customer Complaints', many of which relate to consumcrs unknowingly being
6 enrolled into Defendant’s Membership and being charged the subscription fee without their
! authorization, and/or consumers’ inability to timely cancel their Membership:

8 Complaint Type: Billing/Collection Issues

’ 05/31/2022
10
. 1 was billed for an annual membership to this merchant (which 1 will never use) and 1
1 never signed up for the service. 1 saw the charge on my statement and asked for a refund
13 since 1 had not authorized the charge. 1 was told that this was impossible and then given
14 a small discount on this membership (that 1 will never use). 1 believe that this should
15 have been a simple transaction to correct an error and it was handled poorly
16
17 Complaint Type: Problems with Product/Service
18 05/18/2022
19 They renewed my subscription and made it difficult to cancel it. A customer service rep
20 said they would give me a reduced discount and refund partially but never did. | want a
21 " full refund.
22
23 Complaint Type: Billing/Collection Issues
24 Status: Answered
25
26 05/12/2022
27
28

' hitps:/www.bbb.org/us/ca/los-angeles/profile/online-retailer/thrive-market-inc-1216-357369/complaints
CLASS ACTION COMPLAINT
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I started a free membership back in 2020 when they gave out gift cards at the start of the
pandemic. You had to add credit card information in order to usc the card. Then after 1
uscd the card, | canceled my membership. But then April 2021 they charged for the
membership through my PayPal. I contacted both them and PayPal to get refunded and
thought that was the end of the problem. But then today | just got a notification that |
was charged yct again for their membership that | canceled 2 years ago and haven't
touched sincc then. 1 look through my emails and it says in the 26th of April 2022

THEY restartcd my membership without my permission.

Complaint Type: Billing/Collection Issuecs

04/08/2022

I heard great things about Thrive and decided 1 wanted to look into their products for
my autoimmune disease. Upon going to the website, you cannot view their products
without signing up for a subscription. They give two options, a yearly sub and a
monthly sub. I chose monthly. Upon looking through the website I determined they did
not offer the products 1 was in search for so I wanted to cancel my mcmbers'hip. l went
through the chat on the website and was advised because | chose the Monthly option, |
was not eligible for a refund. They cancelled my "renewal” date and indicated | would
still be charged for simply browsing their products. The chat agent sent me a screenshot
of a pop up that is supposed to display to warn you that it's not refundable and to switch
to annual membership for a 30 day risk free trial. I never received this pop up at all. 1
suspect it's because 1 was sent an advertising email to "complete my membership" and
all I had to do was log in with the email aﬁd password | had previously created. | had
created these a few weeks ago and then completely set everything aside and forgot that [
had started the sign up process. So, I never got this pop up and chose the monthly
option. After the chat support couldn't help me I called customer service and they said

my refund could not be completed, they would not allow me to spcak with a supcrvisor

CLASS ACTION COMPLAINT
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1 and would only "escalate" my issuc. 1 Ict them know | would be filing a complaint at the
2 uncthical, unprofessional, and unrcasonablc concept to charge somcone a $9.99 fec to
3 essentially browsc their website and not get a refund if they did not order anything
4 because the company did not offer the products 1 was searching for.

5

6 Complaint Type: Problems with Product/Service

7 Status: Answered

8

9

04/07/2022
:? On Feb 20 2022 | was looking for a place that sold whole foods online. | came across
. this Thrive Market place and 1 wanted to see what they were about and what kind of
13 products they sold. Before I could access the website 1 had to give them my information
14 and credit card number. They promised I would not be charged for a membership fee
15 until I made my first purchase. I didnt make any purchases and didnt even submit my
16 information and was charged $60 anyways. On Feb 28th 2022, I called the 800 number
17 and had to wait over an hour until 1 finally got some one on the phone. He assured me
18 that I would have my money back in 3 to 5 days. Its March 7th and I still dont have my
19 money back. This place lied to me and took my money without my permission. I tried to
20 call again today and was disconnected after about 30 minutes. 1 was going to call and
21 leave a call back number but now it wont even let me do that. [ have been waiting on
22 the chat line since 1:21 it1s now 2:02 and still no one has camc to chat with me. Im not
23 sure where this place is in California. All | have is a phone number. jts *****¥***** [y
24 afraid to go to their website in fear of them taking even more of my money without my
25 permission. The charges were $59.95 for a membership 1 did not want and cannot use.
26 Please warn other consumers of these pirates. They have had my money for 15 days. |
2; dont have any receipts, just the transaction on my pay pay account. They know who 1
CLASS ACTlO:;I COMPLAINT
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am. They Identify you by your email address. Please help me get my moncy back.
Thanks

Complaint Type: Billing/Collection Issues

03/28/2022

1 placed an order with Thrive Market at the beginning of 2022. 1 was totally unaware
that 1 had signed up for a recurring membership fee until 1 was charged $59 this
morning. | had never wanted a membership so | immediately called customer service to
ask for a refund but was told the best they could do was offer me $20 and cancel the
membership to avoid future charges. 1'm disgusted that Throve Market practices stealth
charging like this; | am very careful about signing up for memberships and free trial
periods but this one really snuck under the radar. The extra $39 that Thrive Market is

refusing to refund is a lot of money to me right now and I'm extremely upset about it.

Complaint Type: Delivery Issues

03/28/2022

1 joined thrive thinking 1 would be able to save money on groceries and knowing they
have a 30 day cancellation policy. They don't let you browse their options before you
join. After realizing it won't be worth it for me to pay for this monthly subscription (1
already paid $59 for the year), 1 have been trying to cancel for 10 days now. The
website says you need to cancel by chatting with an associate but I can't for days now
get anyone to help me. I've called their number and 1 get a recorded message and hung
up on and I tried to text with them and no onc responds. I just want to cancel my
account, get a refund and move on with my life. This seems like a fraud that you can't

cancel and no one helps you.

Complaint Type: Delivery Issues

03/28/2022

CLASS ACTION COMPLAINT
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Signed up for membership and changed my mind after viewing thrive market web site
they are refusing to refund my membership fee less than 2 hours later 1 never used it

since | had problems navigating their site .

Complaint Type: Delivery Issues

03/28/2022

Created an order for 2 items at the end of January, Today i see a $60 charge on my
statement. | contacted support to try and resolve as i do not wish to use their service..
The representative informed be that because 1 placed an order 1 was automatically
signed up for a subscription service and that if 1 wanted to cancel and get a refund the
window closed on march 1st, However they didnt charge my card until march 3rd..
Makes no sense. | said that this wasnt right of them do be fooling people like that and
its a scam to tease people with a refund window before they ever charge the card.. The
representative quickly tried to end the chat after i kindly expressed that 1 would like a
refund and i do not see that it is fair that they are doing this to unsuspecting customers..
I said that i do NOT wish to use their services again and considering 1 hadnt utilized it
but one time when 1 first "signed up" 1 feel that me saying that is pretty clear. | told the
representative that i will be filing a dispute with the credit card company, and they said
okay 1 will be ending the chat now. These people do not care about their customers and
have no empathy when they are the ones fooling people into a service. I have since filed
a dispute and if it were to be accepted 1 will not need further help, however it still

doesnt seem fair to the consumer.

Complaint Type: Delivery Issues
03/28/2022
On January 15th 1 bought 3 small bottles of rosemary oil for about $18. I only bought

from this site (which | had never heard of before) because my ******* was out of it and

CLASS ACTION COMPLAINT
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1 was trying to help my hair re-grow. One month later, | noticc a charge for $59.95 and
chatted with customer service to figure out what it was for. If 1 intentionally signed up
for a membership, | would have made morc purchases and would not have asked for my
account to be deleted. 1 definitely feel taken advantage of. 1 did not see anywhere on
their sitc while checking out that | was signing up to be a member. | would have never
purchascd anything. | ended up emailing the company and they refunded $20, but |
would like the rest of my $39.95 back. | fecl likc 1 donated moncy to this company and 1
truly can't afford to lose any money. Please refund the other $39.95. And delete my

account. Thanks

Complaint Type: Delivery Issues

03/22/2022

I purchased two items online from Thrive Market. After they were purchased, | received
notification of being charge $59.95 for a yearly subscription to Thrive Market. | did not
authorize this payment or agree to have a yecarly subscription. 1 called Thrive Market
customer service immediately and asked for a refund, which was denied. This is a scam.
1 will never purchase from Thrive Market again. Sadly, aftcr reviewing reviews and the

BBB, this company is listed as a scam and for buyers to be aware of this scam business.

Complaint Type: Delivery Issues

03/22/2022

In January of 2022 [ canceled my account, this was difficulty because they do not allow
you to cancel yourself and require you to 'chat' with an automated message system and
sclect from misleading options. | finally was connected with a person and told them 1
wanted to cancel and my reason (I cannot afford their service anymore). They told me
they had canccled my account. A month later [ am informed | am getting autoship. | try

to cancel again. I email. No response. This time 1 call. I am put on hold for over an

CLASS ACTION COMPLAINT
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hour. | text and they say there is no onc to respond. 1 try to dcletc my credit card

information but this is not an option in there system. It seccms 1 am going to be unablc to

canccl this membership despite my persistent attempts to communicate my wish to
cancel. My husband also has an account. He is unable to cancel also.

18. In 2009, the Cahfornia Legislature passed Senate Bill 340, which took effcct on
December 1, 2010 as Articlc 9 of Chapter 1 of the False Advertising Law. (Bus. & Prof. Codec,
$ 17600 et seq. (the California Automatic Renewal Law or “ARL”).) SB 340 was introduced
because:

It has become increasingly common for consumers to complain about unwanted chargces

on their credit cards for products or services that the consumer did not explicitly request

or know they were agreeing to. Consumers report they believed they were making a

one-time purchase of a product, only to receive continued shipments of the product and

charges on their credit card. These unforeseen charges are often the result of agrcements
enumerated 1n the “fine print” on an order or advertisement that the consumer
responded to.

(Sec Exhibit 16 at p. 19.)

19. The Assembly Committee on Judiciary provided the following background for the
legislation:

This non-controversial bill, which received a unanimous vote on the Senate floor,

seeks to protect consumers from unwittingly consenting to “automatic renewals” of

subscription orders or other “continuous service” offers. According to the author and

supporters, consumers arc often charged for renewal purchases without their consent or

knowledge. For example, consumers sometimes find that a magazine subscription

renewal appears on a credit card statement even though they never agreed to a renewal.
(See Exhibit 17 atp. 23))

"20. The ARL seeks to cnsure that, before there can be a legally-binding automatic

CLASS ACTION COMPLAINT
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renewal or continuous scrvice arrangement, there must first be adequate disclosure of certain
terms and conditions and affirmative conscnt by the consumecr. To that end, Bus. & Prof. Code
§ 17602(a) makes it unlawful for any busincss making an automatic rencwal offcr or a
continuous service offer to a consumer in California to do any of the following:
(1) Fail to present the automatic renewal offer terms or continuous service offer terms in
a clear and conspicuous manncr before the subscription or purchasing agreement is
fulfilied and in visual proximity, or in thc case of an offer conveyed by voice, in
temporal proximity, to the request for consent to the offer. (Bus. & Prof. Code §
17602(a)(1).) For this purpose, “clear and conspicuous” means “in larger type than the
surrounding text, or in contrasting type, font, or color to the surrounding text of the
same size, or set off from the surrounding text of the same size by symbols or other
marks, in a manner that clearly calls attention to the language.” (Bus. & Prof. Code, §
17601(c).) In the case of an audio disclosure, ‘clear and conspicuous’ means in a
volume and cadence sufficient to be readily audible and understandable.” (I1d.) The
statute defincs “automatic renewal offer terms” to mean the “clear and conspicuous”
disclosure of the following: (a) that the subscription or purchasing agreement will
continue until the consumer cancels; (b) the description of the cancellation policy that
applies to the offer; (c) the recurring charges that will be charged to the consumer’s
credit or debit card or payment account with a third party as part of the automatic
renewal plan or arrangement, and that the amount of the charge may change, if that is
the case, and the amount to which the charge will change, if known; (d) the length of the
automatic rencwal term or that the service is continuous, unless the length of the term is
chosen by the consumer; and (¢) thc minimum purchase obligation, if any. (Bus. & Prof.
Code § 17601(b).)
(2) Charge the consumer’s credit or debit card, or the consumer’s account with a third
party, for an automatic renewal or continuous servicc without first obtaining the

consumer’s affirmative consent to the agreement containing the automatic renewal offer

CLASS ACTION COMPLAINT
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terms or continuous scrvice offer terms, including the terms of an automatic renewal

offer or continuous scrvice offer that is madc at a promotional or discounted price for a

limited period of time. (Bus. & Prof. Code
$ 17602(a)(2).)

(3) Fail to provide an acknowledgment that includcs the automatic renewal or

continuous service offer terms, canccilation policy, and information regarding how to

cancel in a manner that is capablc of being retained by the consumer. (Bus. & Prof.

Code § 17602(a)(3).) If the offer includes a frece trial, the business must also disclose in

the acknowledgment how to cancel and allow the consumer to cancel before the

consumer pays for the goods or services. (Ibid.) Section 17602(b) requires that the
acknowledgment specified in § 17602(a)(3) inciude a toli-free telephone number,
electronic mail address, a postal address if the seller directly bills the consumer, or it
shall provide another cost-effective, timely, and easy-to-use mechanism for
cancellation.

21. Violation of the ARL gives rise to restitution and injunctive relief under the
general remedies provision of the Faise Advertising Law, Bus. & Prof. Code § 17535. (Bus. &
Prof. Code, § 17604, subd. (a).)

22. Additionally, the Federal Trade Commission (“FTC” or “Commission”) issues
their Policy Statement to provide guidance regarding its enforcement of various statutes and FTC
regulations addressing negative option marketing and operating. Typically, negative option
arrangements include, but are not limited to, automatic renewals, continuity plans, free-to-pay or
fee-to-pay conversions, and prenotification plans. Automatic renewals allow sellers to
unilaterally renew consumers’ subscriptions when they ¢xpire, unless consumers affirmatively
cancel their subscriptions by a certain date. Frece trial marketing (e.g., free-to-pay conversions)
provides consumers the opportunity to receive goods or services for free (or at a nominal fee) for

a trial period.

CLASS ACTION COMPLAINT
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23. Over the years, unfair or deceptive negative option practices have remained a
persistent source of consumer harm, often saddling shoppers with recurring payments
for products and services they did not intend to purchase or did not want to continue to
purchase. These matters involve a range of deceptive or unfair practices, including inadequate
disclosures of hidden charges in ostensibly “free” offers and other products or services,
enrollment without consumer consent, and inadequate or overly burdensome cancellation and
refund procedures. In its guidance and cases, the FTC has highlighted four basic Section 5
requirements that negative option marketing must follow to comply with Section:

(1) First, marketers must clearly and conspicuously disclosc the material terms of a
negative option offer including, at a minimum, key terms such as the existence of the
negative option offer, the offer’s total cost, and how to cancel the offer;

(2) Second, sellers must disclose these material terms before consumers agree to the

Purchase;

(3) Third, marketers must obtain consumers’ express informed consent to such offers;
and,

(4) Fourth, marketers must not erect unreasonable barriers to cancellation or impede the

cffective operation of promised cancellation procedures, and must honor cancellation

requests that comply with'such procedures.

24. An example of Defendant’s violations of the ARL and EFTA can be illustrated by
examining the order flow for consumers who purchase items from Defendant’s online
marketplace using mobile phones.

25. Notably, by 2021, 53.9% of all US retail e-commerce is expected to be generated
via m-commerce.

26.  While consumers can go to Defendant’s website directly to purchase items from

its marketplace, many consumers arrive at Defendant’s website through Defendant’s online

2 hitps://www statista.com/statistics/249863/us-mobile-commerce-as-percentage-of-lotal-retail-sales/

CLASS ACTION COMPLAINT
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I' || advertiscments, including but not limited to Google, Google Shopping Faccbook or Instagram

2 |l advertisements for specific items sold in Defendant’s online marketplace, as shown in Exhibit 1

3 li below.

4 27. When a consumer enters Defendant’s website, he or she can add specific item(s)

> to their onlinc shopping cart, as shown in Exhibit 2 below. This item purchasc page docs not‘

6 include a disclosure of any of thc automatic renewal terms required under California law.

7 28. Consumers can then click on the shopping cart icon which will take them to

5 Defendant’s shopping cart page, as shown in Exhibits 3 and 4 below. This shopping purchase

’ page docs not include a disclosure of any of the automatic renewal terms requircd under
j(]) California law.
1 29. From the shopping cart page, consumers can click on the “Checkout” and/or
13 “Place Order” button, at which point Defendant serves multiple pop-ups on this page in order to
14 upsell additional products and “free gifts” which the user can bypass by clicking on the “Continue
15 || to Checkout” button which will take the consumer to the checkout page on Defendant’s website.
16 30.  The checkout page, as shown in Exhibits 5, 6 and 7 below, requircs thc consumer

17 || to enter his or her name, address and payment information. This checkout page also displays an
18 ||itemized description of the charges to the consumer, including the (1) subtotal, (2) any applicable
19 || discount, (3) any applicable grocery shipping charge, (4) any applicable “savings donation”, any
20 || applicable “worker health & safety and taxes,” and the (5) total, which is highlighted in a bold
21 || font. The subtotal and total only include the cost of the specific item(s) added by the consumer
22 |lto their shopping cart for purchase. The subtotal and total do not in any way disclose the cost of

23 || Defendant’s monthly or annual membership. Additionally, none of the itemized charges to the

24 consumer as cnumerated above include the $9.95 monthly or $59.95 annual membership fee.
25 Underneath the itemized description of the charges, the checkout page displays a “Savings
26 guaranteed” section that is set in a box and highlighted bright green. This Savings guaranteed
2; box contains an amount that the consumer is “saving” on his or her purchase. This Savings

guaranteed box does not in any way describe the annual or monthly membership fee that will be
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1 || charged to the consumer.

2 31. Below the Savings guaranteed green box there is a sentence stating that

(V8]

“annual membership auto renews each year at the then-current membership price.” This sentence

is not clear and conspicuous undcr California ARL statute because the font size is smaller or at

> best the same size and the same color, or an even lighter grey color, as the surrounding text and
6 is not set off by symbols or othcr marks in any way that clearly calls attention to the language.
! To the contrary, there are other elements that are set off or otherwise highlighted and which call
8 attention away from this sentence. These other elements include the above-described Savings
’ Guaranteed green box, but also another even larger green box containing an upsell limited offer
i(]) and an orange button to “Place Order” that follows mobile users down the page as they scroll.
19 These bright green and orange scroll boxes are significantly larger than the auto renew sentence
13 described in this paragraph, and certainly large enough to easily cover the auto renew sentencc.
14 32. Additionally, this auto renewal sentence is not always within temporal proximity
15 | to the Place Order button because the Place Order button can be selected by the consumer on

16 || before scrolling down to the auto renew sentence described in this paragraph.

17 33. As a result, consumers do not affirmatively consent to the renewal terms of
18 || Defendant’s Membership or the recurring purchase of specific items.

19 34. Additionally, consumers are never provided with an acknowledgment that
20 {|{includes the automatic renewal or continuous service offer terms, cancellation policy, and
21 |linformation regarding how to cancel in a manner that is capablc of being retained by the

22 consumer.

23 PLAINTIFF VARELA’S FACTS

24 35. In or around February of 2020, Plaintiff Varela purchased several grocery items
25 from Defendant’s online marketplace.

26 36.  When a consumer purchases merchandise through Defendant’s mobile app, the
2; first step of the order flow is for the consumer to respond to multiple questions about their

CLASS ACTION COMPLAINT
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I' || purchasc preferences in a quiz format. This Quiz page docs not include a disclosure of any of thc
2 | automatic rencwal terms required under California law.

3 37.  Next, the consumer is prompted to select from “free gifts” which includes a

4 || multitude of images and descriptions of products that consumc the entire screen. This Frec Gifts

> page does not include a disclosure of any of the automatic rcnewal terms required under

6 California law.

! 38. After the user makes these sclections, the consumer is then required to create an

s account in order to “save your preferences” by inputting their email address and a password. This

’ Account page docs not include a disclosurc of any of the automatic renewal terms required under
:(1) California law.

1.2 39.  Once a consumer has created an account, the user is prompted to select a plan that
13 is “risk-free for 30 days to get your personalized picks” where the user can select between an
14 annual and monthly plan. Upon selecting a plan, the consumer is required to input their payment
15 || details on the page. This Payments page does not include a disclosure of any of the automatic
16 || renewal terms required under California law.
17 40.  The final page is for the consumer to confirm payment. This page contains
18 || disclaimer language stating that “you’ll be charged $9.95 every 30 days plus any applicable taxes
19 || for your 1 month membership, which will auto-renew at the then-current membership fee.” This
20 || disclaimer language is not clear and conspicuous under California ARL statute because the font
21 || size is smaller or at best the same size and the same color as the surrounding text and is not set
22l off by symbols or other marks _in any way that clearly calls attention to the language. To the
23 contrary, there are other clements that are set off or otherwise highlighted that call attention away
24 from this disclaimer language, such as a highlighted green box offering free gifts and a bright
25 white box with image icons describing free gifts, free shipping and other benefits.
26 41. Additionally, Defendant did not provide an acknowledgement that included the
27 automatic renewal or continuous service offer terms, canccllation policy, and information
28
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I || regarding how to canccl in a mannecr that is capablc of being rctaincd by the consumer. (Bus. &

2 || Prof. Codc § 17602(a)(3).)
3 42. At the time of purchasing, Plaintiff Varcla was unawarc that Defendant required
4 1la membership to purchase from its onlinc marketplace, or that Defendant cven charged any fees
> for the usc of its app.
6 43, In reality, without her knowledge, Defendant had enrolled Plaintiff Varela in its
! monthly membership subscription for $9.95 a month.
; 44. A few months later, when she discovered that Defendant had been charging her
’ for a monthly membership, Plaintiff Varela attcmpted to cancel her membership through
;(l) Defendant’s app.
. 45.  Plaintiff Varela’s imitial attempt to cancel her membership was not honored by
03 Defendant, and as a result Plaintiff Varela was charged for an additional month of membership
14 || 2t $9.95.
15 PLAINTIFF SHAW’S FACTS
16 46.  Inor around May of 2021, Plaintiff Shaw visited Defendant’s website where she

17 || purchased a monthly subscription from Defendant for $9.95 each month.

18 47. In September of 2021, Plaintiff Shaw dccided she wanted to cancel her
19 ||subscription to Defendant’s service. As such, she emailed Defendant requesting to cancel her
20 || subscription.

21 48. When she did not hear back from Defendant confirming her cancellation, Plaintiff
22 ltried to call Defendant’s customer service department. Plaintiff was not able to speak with a

23 || member of Defendant’s customer service department.

24 49.  Defendant did not honor Plaintiff Shaw’s cancellation request in September of
25 2021, and instcad charged her for an additional $9.95 for a month of membership before
26 cancelling her membership in October of 2021.

27 50. Defendant did not send any correspondence to Plaintiffs confirming the written
28

tcrms of the auto-withdrawal or further explanation.
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! 51.  Defendant’s membership offer is what is known as a negative option by the FTC,
2 || which is defined as “an offer or agreement to sell or provide any goods or services, a provision
3 || under which the customer's silence or failure to take an affirmative action to reject goods or
4 || services or to cancel the agreement is interpreted by the seller as acceptance of the offer.” 16
> l|cFR §310.2.
6 52. Pursuant to 15 U.S. Code § 8403, it is unlawful to charge or attempt to charge any
7 consumer for any goods or services sold in a transaction cffected on the Internct through a
8 negative option feature unless the “text that clearly and conspicuously discloses all material terms
’ of the transaction before obtaining the consumer’s billing information,” “obtains a consumer’s
:(]) express informed consent before charging the consumer’s credit card, debit card, bank account,
1 or other financial account for products or services through such transaction;” and “provides
13 simple mechanisms for a consumer to stop recurring charges from being placed on the
14 consumer’s credit card, debit card, bank account, or other financial account.”
15 53.  Defendant’s negative option sales scheme failed to satisfy all three prongs, any of

16 |[which is fatal and unlawful. The only text that disclosed any material terms of the transaction
17 |lwas in significantly smaller text below the form obtaining the consumer’s billing information—
18 || and after the transmission button. Accordingly, Defendant failed to obtain a consumer’s express
19 || informed consent to make such charges. Further, while Defendant accepted transactions through
20 || the Internet, Defendant required cancellation to occur telephonically, which is not a simple
21 || mechanism.

22 54.  Because Defendant failed to conspicuously disclose all material terms, it also
23 || failed to obtain Plaintiffs’ express informed consent for the recurring electronic fund transfers it

24 thereafter made.

25 55.  Further, Defendant did not provide to Plaintiffs, nor did Plaintiffs exccute, any
26 S e y : .
written or electronic writing memorializing or authorizing these recurring or automatic payments.
27
56.  Plaintiffs allege such activity to bc in violation of the Electronic Funds Transfer
28

Act, 15U.S.C. 1693 et scq. (“EFTA”), and its surrounding regulations, including, but not limited
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to, 12 C.F.R. §§1005.7, 1005.8, and 1005.9.

57. Plaintiffs allege such activity to be in violation of California’s Automatic
Purchase Renewal Statute Cal. Bus. & Prof. Code § 17600, et seq. (“CAPRS”), and its
surrounding regulations.

58. At all imes relevant, Defendant made and continues to make automatic renewal
offers and continuous service offers, as those terms arc defined by Cal. Bus. & Prof. Code §
17600, et seq. (“California’s Automatic Purchase Renewal Statute”) to Plaintiffs and other
consumers similarly situated.

59. At the time Plaintiffs purchased the services, Defendant failed to present
Defendant’s automatic renewal offer terms or continuous service offer terms in a clear and
conspicuous manner, as defined by California’s Automatic Purchase Renewal Statute, before the
subscription or purchasing agreement was fulfilled, and in visual or temporal proximity to
Defendant’s request for consent to the offer.

60. At the time Plaintiffs purchased the services, Defendant charged Plaintiffs for an
automatic renewal offer without first obtaining Plaintiffs’ affirmative consent to the agreement
containing the automatic renewal offer terms or continuous service offer terms.

61. Further, Defendant never provided Plaintiffs with information regarding how to
cancel in a manner that was capable of being retained by Plaintiffs.

62. On information and belief, Plaintiffs allege that Defendant’s policy and practice
is to engage in illegal and deceptive negative option sales to unfairly surprise consumers with
large recurring transactions as part of a “free trial” scam.

63. At the time Plaintiffs purchased Defendant’s “free trial,” Plaintiffs were subjected
to Defendant’s unlawful policies and/or practices, as set forth herein, in violation of Cal. Bus. &
Prof. Code § 17600, et scq.

64.  The material circumstances surrounding this experience by Plaintiffs were the
same, or nearly the samc, as the other class members Plaintiffs propose to represent, and Plaintiffs

and all putative class members were required to pay, and did pay, money for thc scrvices
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I || marketed and sold by Dcfendant.
CLASS ACTION ALLEGATIONS

65. Plaintiffs bring this action on behalf of themselves and all others similarly

LN

situated, as members of two proposed classes (jointly “The Classes”). The first Class (hereafter

“The EFTA Class”) defined as follows: .
All persons in the United States whose bank accounts were debited
on a reoccurring basis by Defendant without obtaining a written
authorization signed or similarly authenticated for preauthorized
electronic fund transfers within the one year prior to the filing of
this Complaint.

66. The second Class (hereafter “the CAPRS Class™) is defined as follows:

All persons in California whose bank accounts were debited on a
reoccurring basis by Defendant without Defendant providing clear
and conspicuous notice of the rccurring charges, including
12 information on how to cancel Defendant’s services within the four
years prior to the filing of this Complaint.

S O 0 NN N W

13 67. Plaintiffs represent, and are members of The EFTA Class, consisting of all
1 persons within the United States whose bank account was debited on a recurring basis by
:Z Defendant without Defendant obtaining a written authorization signed or similarly authenticated
17 for preauthorized electronic fund transfers within the one year prior to the filing of this
2 Complaint.

19 68. Plaintiffs represent, and are members of The CAPRS Class, consisting of all

20 ||persons in California whose bank accounts were debited on a reoccurring basis by Defendant
21 || without Defendant providing clear and conspicuous notice of the charges, including information
272 {{on how to cancel Defendant’s services within the four years prior to the filing of this Complaint.
23 69. Defendant, its cmployees and agents are excluded from The Classes. Plaintiffs
24 || do not know the number of members in The Classes, but believe the Classes members number in
25 || the thousands, if not more. Thus, this matter should be certified as a Class Action to assist in the
26 ||expeditious litigation of the matter.

27 70. The Classes are so numerous that the individual joinder of all of their members is

28 impractical. While the exact number and identities of The Classes members are unknown to

CLASS ACTION COMPLAINT
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I || Plaintiffs at this time and can only be asccrtained through appropriate discovery, Plaintiffs are
2 {linformed and believe and thercon allege that The Classes includes thousands of members.
3 || Plaintiffs allege that The Classes members may be ascertained by the records maintained by
4 || Defendant.

3 71. This suit is properly maintainable as a class action because the Classes arc so

6 numerous that joinder of the Classes members is impractical and the disposition of their claims

7 in the class action will provide substantial benefits both to the partics and to the Court.

8 72.  There are questions of law and fact common to the EFTA Class affecting the

’ parties to be represented. The questions of law and fact to the EFTA Class predominate over
1? questions which may affect individual EFTA Class members and include, but are not necessarily
1 limited to, the following:
13 a. The members of the Class were not provided with, nor did they execute,
14 written agreements memorializing the automatic or recurring electronic
15 payments.

16 b. Defendant did not request, nor did it provide, Class members with
17 written agreements memorializing the automatic or recurring electronic
18 payments.

19 c. The members of the Class did not provide either a written (“wet”) or
20 otherwise clectronic signature authorizing the automatic or recurring
2] electronic payments.
22 d. Despite not providing written or clectronic authorization for payments
23 to be drawn from their accounts, Defcndant took unauthorized
24 payments from Class members’ accounts.
25 73.  There are questions of law and fact common to the CAPRS Class affecting the
26 partics to be represented. The questions of law and fact to the CAPRS Class predominate over
27 questions which may affect individual CAPRS Class members and include, but are not
28 necessarily limited to, the following:

CLASS ACTlOzx\z' COMPLAINT
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a. Whether Defendant failed to clearly and conspicuously disclose the terms of
its auto-renewal charges prior to making such charges to Class members’
cards;

b. Whether Defendant failed to obtain informed cxpress consent for such
charges;

¢. Whether Defendant filed to provide a simple mcthod by which Class
members could cancel their auto-withdrawals; and

d. Whether Defendant failed to provide information to Plaintiff and Class
Members regarding how to cancel in a manner that is capable of being
retained by the consumer.

74. As people whose bank accounts were debited on a reoccurring basis by Defendant
without Defendant obtaining a written authorization signed or similarly authenticated for
preauthorized electronic fund transfers, Plaintiffs are asserting claims that are typical of The
Classes.

75. Plaintiffs will fairly and adequately protect the interests of the members of The
Classes. Plaintiffs have retained attorneys experienced in the prosecution of class actions.

76. A class action is superior to other available methods of fair and efficient
adjudication of this controversy, since individual litigation of the claims of all Classes members
is impracticable. Even if every Classes member could afford individual litigation, the court
system could not. It would be unduly burdensome to the courts in which individual litigation of
numerous issues would proceed. Individualized litigation would also present the potential for
varying, inconsistent, or contradictory judgments and would magnify the dclay and expense to
all parties and to the court system resulting from multiple trials of the same complex factual
issues. By contrast, the conduct of this action as a class action presents fewer management
difficulties, conserves the resources of the parties and of the court system, and protects the rights
of each Class member.

77.  The prosecution of separate actions by individual Classcs members would create

CLASS ACTION COMPLAINT
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1 |l arisk of adjudications with respect to them that would, as a practical matter, be dispositive of the

2 ||intcrests of the other Classcs members not parties to such adjudications or that would
3 || substantially impair or impedc the ability of such non-party Classes members to protect their
4 intercsts.
> 78. Defendant has acted or refused to act in respects generally applicable to The
6 Classes, thereby making appropriate final and injunctive relief with regard to the members of the
7 Class as a whole.
8 COUNT L:
9 VIOLATION OF ELECTRONIC FUNDS TRANSFER ACT
ON BEHALF OF THE EFTA CLASS
10 79. Plaintiffs reincorporate by reference all of the preceding paragraphs.
H 80. Scction 907(a) of the EFTA, 15 U.S.C. §1693¢e(a), provides that a “preauthorized
12 electronic fund transfer from a consumer’s account may be authorized by the consumer only in
1 writing, and a copy of such authorization shall be provided to the consumer when made.”
14 81. Scction 903(9) of the EFTA, 15 U.S.C. § 1693a(9), provides that thc tcrm
12 “preauthorized electronic fund transfer” means “an electronic fund transfer authorized in advance
1 to recur at substantially regular intervals.”
18 82. Section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b), provides that
19 “[p]reauthorized electronic fund transfers from a consumer’s account may be authorized only by
20 {|2 writing signed or similarly authenticated by the consumer. The person that obtains the

21 (| 2uthorization shall provide a copy to the consumer.”

22 83. Section 205.10(b) of the Federal Reserve Board's Official Staff Commentary to
23 ||Regulation E, 12 C.F.R. § 205.10(b), Supp. I, provides that “[t]he authorization process should
24 || evidence the consumer’s identity and assent to the authorization.” /d. at10(b), comment 5. The
25 || Official Staff Commentary further provides that “[a]n authorization is valid if it is readily
26 ||identifiable as such and the terms of the preauthorized transfer are clear and readily
27 ||understandable.” /d. at §10(b), comment 6.

28 84. Defendant debited Plaintiffs’ and also the putative Class members’ bank accounts
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on a recurring basis without obtaining a writtcn authorization signed or similarly authenticatcd
for prcauthorized electronic fund transfers for the rates charged from Plaintiffs’ and also the
putative Class members’ accounts, thereby violating Section 907(a) of the EFTA, 15 U.S.C. §
1693¢(a), and Section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b).

85. Defendant has debited Plaintiffs’ and also the putative Class members’ bank
accounts on a recurring basis without providing a copy of a written authorization signed or
similarly authenticated by Plaintiff or the putative Class members for preauthorized clectronic
fund transfers, thereby violating Section 907(a) of the EFTA, 15 U.S.C. § 1693¢(a), and Section
205.10(b) of Regulation E, 12 C.F.R. § 205.10(b).

COUNT II:

VIOLATION OF BUSINESS AND PROFESSIONS CODE § 17600
INDIVIDUALLY AND ON BEHALF OF THE CARPS CLASS

86.  Plaintiffs incorporate by reference all of the above paragraphs of this Complaint
as though fully stated herein.

87. California Business & Professions Code § 17602 prohibits a defendant from
failing to present “the automatic renewal offer terms or continuous service offer terms in a clear
and conspicuous manner before the subscription or purchasing agreement is fulfilled.”

88. Moreover, it is unlawful to “Charge the consumer’s credit or debit card, or the
consumer’s account with a third party, for an automatic renewal or continuous service without
first obtaining the consumer’s affirmative consent to the agreement.”

89. By engaging in the conduct as described above, Defendant has violated the
prohibitions placed on business making automatic renewal offers by California Business &

Professions Code § 17602.
COUNT 1L

VIOLATION OF BUSINESS AND PROFESSIONS CODE § 17200
INDIVIDUALLY AND ON BEHALF OF THE CAPRS CLASS

90. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint

as though fully stated herein.
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91.  Actions for relicf under the unfair competition law may bc based on any busincss
act or practice that is within the broad definition of the UCL. Such violations of the UCL occur
as a rcsult of unlawful, unfair or fraudulent busincss acts and practices. A plaintiff is rcquired to
provide cvidence of a causal connection between a defendant's business practices and the alleged
harm--that is, evidence that the defendant's conduct causcd or was likely to causc substantial
injury. It is insufficient for a plaintiff to show mercly that the defendant's conduct created a risk
of harm. Furthermore, the "act or practice" aspect of the statutory definition of unfair competition
covers any single act of misconduct, as well as ongoing misconduct.

UNFAIR

92. California Business & Professions Codc § 17200 prohibits any “unfair ... business
act or practice.” Defendant’s acts, omissions, misrcpresentations, and practices as alleged herein
also constitute “unfair” business acts and practices within the meaning of the UCL in that its
conduct is substantially injurious to consumers, offends public policy, and is immoral, unethical,
oppressive, and unscrupulous as the gravity of the conduct outweighs any alleged benefits
attributable to such conduct. There were reasonably available alternatives to further Defendant’s
legitimate business interests, other than the conduct described herein. Plaintiffs reserve the right
to allege further conduct which constitutes other unfair business acts or practices. Such conduct
is ongoing and continues to this date.

93.  In order to satisfy the “unfair” prong of the UCL, a consumer must show that the
injury: (1) is substantial; (2) is not outweighed by any countervailing benefits to consumers or
competition; and, (3) is not onc that consumers themselves could reasonably have avoided.

94.  Here, Defendant’s conduct has caused and continues to cause substantial injury
to Plaintiffs and members of the CAPRS Class. Plaintiffs and members of the Class have suffercd
injury in fact due to Defendant’s charging auto-rcnewal charges without clearly and
conspicuously disclosing such charges or obtaining consent. Thus, Defendant’s conduct has
caused substantial injury to Plaintiffs and the membecrs of the CAPRS Class.

95. Moreover, Defendant’s conduct as alleged herein solely benefits Defendant while
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providing no benefit of any kind to any consumer. Such deccption utilized by Defendant
converted large sums of money from Plaintiffs and CAPRS Class members without clear and
conspicuous notice or obtaining express informed consent. This systematic scheme is tantamount
to theft. Thus, the injury suffered by Plaintiffs and the members of the CAPRS Class is not
outweighed by any countervailing benefits to consumecrs.

96. Finally, the injury suffered by Plaintiffs and members of the CAPRS Class is not
an injury that these consumers could reasonably have avoided. Defendant misappropriated funds
from Plaintiffs and other consumers, and these consumers suffered injury in fact due to
Defendant’s unexpected auto-withdrawals. As such, Defendant took advantage of Defendant’s
position of perceived power in order to deceive Plaintiffs and the CAPRS Class members.
Therefore, the injury suffered by Plaintiffs and members of the CAPRS Class is not an injury
which these consumers could reasonably have avoided.

97.  Thus, Defendant’s conduct has violated the “unfair” prong of California Business
& Professions Code § 17200.

FRAUDULENT

98. California Business & Professions Code § 17200 prohibits any “fraudulent ...
business act or practice.” In order to prevail under the “fraudulent” prong of the UCL, a consumer
must allege that the fraudulent business practice was likely to deceive members of the public.

99.  The test for “fraud” as contemplated by California Business and Professions Code
§ 17200 is whether the public is likely to be deceived. Unlike common law fraud, a § 17200
violation can be established even if no one was actually deceived, relied upon the fraudulent
practice, or sustained any damage.

100. Here, not only were Plaintiffs and the Class members likely to be deceived, but
these consumers were actually deceived by Defendant. Such deception is evidenced by the fact
that Defendant had a duty to clearly and conspicuously disclose its automatic renewal terms,
failed to do so, and misappropriated significant sums of money from Plaintiffs and CAPRS Class

members, who reasonably relied on Defendant’s advertising practices which emphasized the
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I |{ “free trial” nature of the transaction, causing considcrable actual damagcs.

2 101.  Plaintiffs’ rcliancc is rcasonable duc to thc uncqual bargaining powers of
3 || Dcfendant and Plaintiffs. For the same reason, it is likely that Defendant’s fraudulent business
4 practice would deceive other members of the public.
> 102. Defendant’s practices is an unfair, unlawful and fraudulent bait and switch
6 schemc.
7 103.  Thus, Defendant’s conduct has violated the “fraudulent” prong of California
s Business & Professions Code § 17200.
? UNLAWFUL
10
104.  California Business and Professions Code Section 17200, et seq. prohibits “any
: unlawful...business act or practice.”
3 105.  As explained above, Defendant deceived Plaintiffs and other Class Members by
14 deducting unauthorized sums from their accounts under a negative option scheme.
15 106. As explained above, such conduct constitutes an unlawful act under Cal. Bus. &
16 Prof. Code § 17600, et seq., 15 U.S. Code § 8403, and EFTA.
17 107. Defendant’s acts arc therefore an “unlawful” business practice or act under

18 || Business and Professions Code Scction 17200 et seq..

19 108. Defendant’s conduct caused and continues to cause economic harm to Plaintiff
20 {|and CAPRS Class Members. 3&

21 TRIAL BY JURY

22 109. Pursuant to the seventh amendment to the Constitution of the United States of

23 || America, Plaintiffs arc entitled to, and demands, a trial by jury.

24 PRAYER FOR RELIEF

25 WHEREFORE, Plaintiffs, DEBRA SHAW, and DIANE VARELA individually, and on
26 behalf of all others similarly situated, respectfully request judgment be entered against
27 Defendant, for the following:

28

c. That this action be ccrtified as a class action on behalf of The Classcs and
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1 Plaintiffs be appointed as the representative of The Classes;
2 f. Statutory damagces of $1,000.00, per Class Member, pursuant to the Electronic
3 Fund Transfer Act, §916(a)(2)(A);
4 g. Actual damages;
> h. Restitution of the funds improperly obtained by Defendant;
6 i.  Any and all statutory enhanced damages;
/ j.  All reasonable and necessary attorneys’ fees and costs provided by statute,
8 common law or the Court’s inherent power;
’ k. For equitable and injunctive and pursuant to California Business and
:’? Professions Code § 17203 and Cal. Civ. C. § 1780 et. al.;
12 1. For prejudgment interest at the legal rate; and
13 m. Any other retief this Honorable Court deems appropriate.
14
b Respectfully submitted this 23rd Day of June, 2022.
16
17 LAW OFFICES OF TODD M. FRIEDMAN, P.C.
18
19 By: ﬁ%% FUW
Todd M. Friedman
20 Law Offices of Todd M. Friedman
21 Attorney for Plaintiff
22
23
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25
26
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