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I. Introduction. 

1. Defendants run a multi-level marketing business that sells “Optavia” weight 

loss products and services (like packaged meals) to consumers.  Parent company 

Medifast has built Optavia into a $1 billion brand.  This growth, however, is fueled by an 

illegal automatic renewal scheme. 

2. When consumers purchase any Optavia product, Defendants use dark 

patterns1 to enroll consumers in an automatic renewal plan called “Optavia Premier.”  

Once enrolled, either directly online or through Optavia “coaches,” consumers are 

automatically shipped products and charged hundreds of dollars each month.  When 

enrolling customers, Defendants fail to provide the disclosures required by law and fail to 

obtain sufficient consent.  As a result, Defendants sign consumers up for automatically-

renewing charges without their knowledge.  Then, when consumers try to cancel or return 

products, Defendants give them the runaround and continue to charge their payment 

methods. 

3. This illegal automatic renewal scheme works.  According to Defendants, the 

average Optavia client spends thirty times more money on diet products compared to 

industry benchmarks.  More than 75% of Optavia’s customers get auto-enrolled for at 

least one renewal fee, and nearly 50% of customers get charged four or more times. 

4. This class action seeks to put an end to Defendants’ illegal auto-renewal 

practices and hold Medifast and Optavia accountable for the damages they have caused 

and continue to cause. 

 
1 Dark patterns are illegal tactics that companies employ to trick users by means of 

manipulative interface designs that obscure, subvert, or impair autonomy and decision-
making around buying choices.  See “FTC to Ramp up Enforcement against Illegal Dark 
Patterns that Trick or Trap Consumers into Subscriptions,” Oct. 28, 2021, available at 
https://www.ftc.gov/news-events/press-releases/2021/10/ftc-ramp-enforcement-against-
illegal-dark-patterns-trick-or-trap (last visited March 1, 2022). 
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II. Parties.  

5. Plaintiff Jamie Zeller is a citizen of California.  She is domiciled in 

Escondido, California.  She was a customer of Optavia in August 2021, was enrolled in 

Optavia Premier without her consent, and was automatically charged for recurring 

shipments. 

6. Plaintiff Angelica Alpert is a citizen of California.  She is domiciled in 

Redwood City, California.  She was a customer of Optavia in August 2020, was enrolled 

in Optavia Premier without her consent, and was automatically charged for recurring 

shipments. 

7. Defendant Optavia, LLC is a Delaware Limited Liability Company 

headquartered at 100 International Drive, 18th Floor, Baltimore, Maryland 21202.  Upon 

information and belief, Optavia is a subsidiary of Medifast, Inc. 

8. Defendant Medifast, Inc. is a Delaware corporation headquartered in 

Baltimore, Maryland and located at 100 International Drive, 18th Floor, Baltimore, 

Maryland 21202.  Medifast is a weight loss company that was founded in 1980. 

Medifast’s weight loss programs have undergone numerous re-brandings over the years. 

Upon information and belief, in or about 2016 or 2017, Medifast re-branded its weight 

loss program from “Take Shape for Life” to “Optavia.”  In the summer of 2020, Medifast 

announced it had “nearly tripled its revenue since it introduced OPTAVIA in 2016 and 

restructured its business to focus on an integrated coach model.”2 

III. Jurisdiction and Venue.  

9. This Court has subject matter jurisdiction under 28 U.S.C. § 1332(d)(2).  

The amount in controversy exceeds the sum or value of $5,000,000, exclusive of interest 

and costs, and the matter is a class action in which one or more members of the proposed 

class are citizens of a state different from the Defendants. 

 
2 See “OPTAVIA Hosts New Digital Experience, OPTAVIA Together Live,” July 

29, 2020, available at https://medifastinc.com/pr/optavia-hosts-new-digital-experience-
optavia-together-live/ (last visited Feb. 24, 2023) (italicized emphasis added). 
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10. The Court has personal jurisdiction over Defendants because Defendants 

purposefully marketed and sold Optavia products to consumers in California, including 

Plaintiffs. 

11. Venue is proper because a substantial portion of the acts, events, and/or 

failures to act giving rise to the claims occurred in this District. 

IV. Facts. 

A. California Automatic Renewal Law. 

12. The California Automatic Renewal Law (ARL) is part of California’s False 

Advertising Law.  The purpose of the ARL is to “end the practice of ongoing” 

subscription charges “without the consumers’ explicit consent for ongoing shipments of a 

product.”  Cal. Bus. & Prof. Code §17600.  To this end, the law makes it illegal for 

companies to charge consumers for automatically-renewing shipments of goods, unless 

the company meets strict disclosure requirements.  This includes both pre-purchase and 

post-purchase disclosures. 

Pre-Purchase Requirements 

13. A company must “present the automatic renewal offer terms or continuous 

service offer terms in a clear and conspicuous manner before the subscription or 

purchasing agreement is fulfilled and in visual proximity, or in the case of an offer 

conveyed by voice, in temporal proximity, to the request for consent to the offer.”  Cal. 

Bus. & Prof. Code §17602(a)(1).   The “automatic renewal offer terms” that must be 

presented include: 

1) “That the subscription or purchasing agreement will continue until the 

consumer cancels. 

2) The description of the cancellation policy that applies to the offer. 

3) The recurring charges that will be charged to the consumer’s credit or 

debit card or payment account with a third party as part of the automatic 

renewal plan or arrangement, and that the amount of the charge may change, 

if that is the case, and the amount to which the charge will change, if known. 
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4) The length of the automatic renewal term or that the service is 

continuous, unless the length of the term is chosen by the consumer. 

5) The minimum purchase obligation, if any.” 

Cal. Bus. & Prof. Code §17601(b)(1)-(5). 

14. A “clear and conspicuous” disclosure “means in larger type than the 

surrounding text, or in contrasting type, font, or color to the surrounding text of the same 

size, or set off from the surrounding text of the same size by symbols or other marks, in a 

manner that clearly calls attention to the language.”  Cal. Bus. & Prof. Code §17601(c). 

15. After presenting all of this information, the company must then obtain the 

“consumer’s affirmative consent to the agreement containing the automatic renewal offer 

terms or continuous service offer terms.”  Cal. Bus. & Prof. Code §17602(a)(2). 

Post-Purchase Requirements  

16. After the purchase, the company must provide “acknowledgment that 

includes the automatic renewal offer terms or continuous service offer terms, cancellation 

policy, and information regarding how to cancel in a manner that is capable of being 

retained by the consumer.”  Cal. Bus. & Prof. Code §17602(a)(3).  In addition, the 

acknowledgment must provide a “cost-effective, timely, and easy-to-use mechanism for 

cancellation.”  Cal. Bus. & Prof. Code §17602(b). 

B. Defendants charge consumers for automatically-renewing weight loss 

products, in violation of the Automatic Renewal Law and other 

consumer protection laws.  

1. Defendants use multi-level marketing to sell subscription weight 

loss products. 

17. At all relevant times, Defendants offered, via the Optavia website, various 

food products, plans, and services related to weight loss.  Defendants offered meal plans 

such as the Optimal Weight 5&1 Plan, Optimal Weight 4&2&1 Plan, and the Optimal 

Health 3&3 Plan, as well as individual food products referred to as Fuelings, such as 
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Essential Smoky BBQ Crunchers or Jalapeno Cheddar Poppers.  The 5 &1 Plan is 

pictured below:  

 

 

 

 

 

 

 

 

 

18. Optavia is a multi-level marketing company.  It recruits ordinary consumers 

to be Optavia “coaches,” to market and sell Optavia products to their friends and family.  

Optavia’s business is driven by automatically-renewing product subscriptions.  

According to Defendants’ January 2021 investor presentation, subscription-based 

purchases account for 92% of their total revenue.  In this presentation, Defendants 

highlight that the average Optavia client spends thirty times more money on diet products 

compared to industry benchmarks.  According to Defendants, more than 75% of 

Optavia’s customers are charged for at least one renewal fee and nearly 50% of 

customers get charged four or more times.  The reason for these extreme results is 

Defendants’ illegal automatic renewal scheme. 

19. Defendants’ automatic renewal scheme is called Optavia Premier.  

Defendants market Optavia Premier as an exclusive program in which members can 

“enjoy exclusive perks like extra savings, rewards, free or reduced shipping and more!”  

Defendants refer to Optavia Premier as an “autoship program” and state that “Premier 

member orders ship automatically each month, so your progress will never be interrupted 

or delayed.”  While Defendants refer to Optavia Premier as an “autoship program,” it is 

in every respect an automatically-renewing subscription and constitutes an automatic 
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renewal and/or continuous service plan or arrangement under Cal. Bus. & Prof. Code 

§17601.  The Optavia Premier membership can and does reach costs totaling $500 per 

month. 

2. Defendants’ online Optavia Premier enrollment process violates 

the Automatic Renewal Law and misleads reasonable consumers.  

20. One of the ways in which consumers purchase Optavia products and services 

is directly from the Optavia website.  Through this purchase method, Optavia 

systematically enrolls consumers in its Optavia Premier program, in violation of the 

Automatic Renewal Law and other consumer protection laws.  As addressed below, an 

Optavia coach can also take a consumers’ payment information and order for a consumer.  

In this situation, the coach places the order through the Optavia website. 

21. At all relevant times, Defendant Medifast managed the Optavia website 

(including the Premier enrollment process) and was responsible for making sure that the 

Optavia website was professional, up-to-date, and functioning as intended.  Defendant 

Medifast oversaw and was directly responsible for management of the Optavia website 

including but not limited to general maintenance, security, long-term development, 

organization of content delivery, and marketing strategy, as evidenced by, inter alia, the 

screenshot below: 
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22. On the Optavia website, Defendants’ automatic renewal program works as 

follows.  Any consumer who selects a product for purchase is directed to a checkout page 

on the Optavia website, illustrated below:   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

23. The purported disclosures fail to comply with the Automatic Renewal Law, 

in several ways.  The enrollment process also misleads reasonable consumers into 

thinking that they are not being signed up for auto-renewing shipments and charges. 

24. To begin, the option box to enroll in Optavia Premier is pre-checked.  This is 

the opposite of how an affirmative consent box is supposed to work.  It is designed to, 

and does, cause reasonable consumers to miss the fact that they are being auto-enrolled.  

In order to unenroll from Optavia Premier, the consumer must affirmatively uncheck the 

box.  In other words, instead of affirmative consent (which is legally required), the 

process requires affirmative opt-out (which is illegal). 
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25. In addition, as illustrated above, the information about the Optavia Premier 

program is in the smallest font on the page, set off to the side, and with the least contrast 

against the background compared to all the other text.  The page is designed so that a 

reasonable consumer will click the prominent “Checkout” button without noticing that 

they are being signed up for automatically-renewing shipments and charges. 

26. Next, regardless of the Optavia item that the consumer selects to purchase, 

the relevant portion of the checkout page presents the consumer with a banner stating 

“Congratulations! You are now enrolled in OPTAVIA Premier.”  

 

 

 

27. This box confusingly suggests to the consumer that they have already been 

enrolled in Optavia Premier, before Defendants have obtained any kind of consent 

whatsoever.  Again, this is the opposite of clear and conspicuous, affirmative consent. 

28. Beyond this, the page does not disclose the amount of the charge that will be 

recurring on a month-to-month basis, the length of time that the auto-renewal 

subscription will remain in place, or the minimum purchase. 

29. Once the consumer clicks the “Checkout” button, the consumer is redirected 

to a webpage to complete their purchase where, among other things, the consumer creates 

a username and password, enters a delivery address, and inputs their payment method.  

Notably, once the consumer clicks the “Checkout” button, no subsequent webpage for 

completion of the purchase discloses or mentions the consumer’s enrollment in Optavia 

Premier or its terms and conditions.  Once the consumer inputs the requested information 

to complete the purchase, the consumer is enrolled in Optavia Premier and, every month 

from that date forward, Defendants will automatically charge the consumer’s payment 

method and ship products. 
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3. Defendants’ process for enrolling customers in Optavia Premier 

through coaches violates the Automatic Renewal Law and 

misleads reasonable consumers. 

30. As mentioned above, one way for consumers to purchase Optavia products 

and services is through a coach.  Coaches are trained and instructed to take a consumer’s 

payment information and place an order for the consumer using the Optavia website. 

Through this purchase method, Optavia systematically enrolls consumers in its Optavia 

Premier program, in violation of the Automatic Renewal Law and other consumer 

protection laws. 

31. When customers are enrolled through coaches, the disclosures are equally 

deficient, if not even more deficient.  Coaches are systematically trained by Defendants 

to tell customers that the coaches can purchase on their behalf, to take customers’ 

payment information, and to enroll customers.  In particular, Defendants train coaches to:  

1) learn about consumers’ weight loss and health goals; 2) describe the health and weight 

loss benefits of the products; 3) instruct consumers how to use the products (e.g., what 

food to eat, timing of meals, recipes to use), and, crucially, to 4) affirmatively represent 

to consumers that the coaches can take a consumer’s payment information and place an 

order.3  By affirmatively representing that they can place an order, coaches suggest to 

reasonable consumers that they are placing a single order.  This is, after all, how ordering 

a product normally works. 

32. But coaches systematically fail to even disclose to consumers that they are 

being auto-enrolled, much less comply with the detailed requirements of the Automatic 

Renewal Law.  This is because Defendants intentionally do not train coaches to walk 

consumers through the requirements of the ARL and obtain sufficient consent. 

 
3 Before discovery, Defendants have unique access to any training or materials 

actually provided to Plaintiffs’ coaches, by Defendants.  Plaintiffs make these allegations 
based on their own interactions with their coaches, which are now described in detail 
below.  
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33. Furthermore, coaches are trained to enroll consumers in Optavia Premier 

(the automatic renewal program) via the Optavia website.  As detailed above, the website 

flow automatically enrolls the consumer in Premier (using a pre-checked box).  This is 

designed, by Defendants, so that the coach does not have to affirm that the consumer 

affirmatively consented to automatic renewal. 

34. In this way, Defendants systematically (and intentionally) fail to train 

coaches to comply with the Automatic Renewal Law. 

35. Defendants have exclusive knowledge of material facts not known to 

Plaintiffs and other reasonable consumers: that Defendants are enrolling consumers in an 

automatic renewal program, without sufficient disclosures or consent.  Defendants make 

partial disclosures but omit material facts when they actively train coaches to give 

disclosures on all the information identified above, but do not train coaches to comply 

with the ARL.  And Defendants do train coaches to misleadingly suggest that they are 

only placing an initial order, when in reality the website automatically enrolls the 

customer for recurring orders. 

36. At all relevant times, Defendant Medifast managed the Optavia coach 

program and was responsible for making sure that the Optavia coach program was 

professional, up-to-date, and functioning as intended.  Defendant Medifast oversaw and 

was directly responsible for management of the Optavia coach program including but not 

limited to development of the program and materials for training Optavia coaches, as 

evidenced by, inter alia, the screenshot on the following page: 

 

 

 

 

 

 

 

Case 3:22-cv-00434-DMS-MSB   Document 44   Filed 02/27/23   PageID.444   Page 12 of 40



 

11 
  Case No. 3:22-cv-00434-BTM-MSB 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

37. In addition, publicly available LinkedIn profiles for persons who list past or 

current positions at “Medifast, Inc.” establish that Medifast employees have, at all 

relevant times, been intimately involved in selling Optavia products and services.  See 

LinkedIn Profiles attached hereto at Exhibit “A.” 

38. Medifast’s executive leadership confirms that Medifast itself markets and 

sells the accused Optavia products and services.  On his LinkedIn profile, “Medifast, 

Inc.” Chief Marketing Officer and Chief Operating Officer Anthony Tyree explains that 

he is “[r]esponsible for formulating and leading growth strategies for one of the fastest 

growing health & wellness brands – OPTAvia . . . [and a] key driver of the expansion of 

the OPTAvia brand proposition globally as company expands outside of US to Asia 

Pacific.”  See Exhibit “A.” 

39. Other employees at Medifast state their involvement in marketing and 

selling accused Optavia products and services.  For example, Morgan Ringgold Voluntad, 

a Marketing Specialist at “Medifast, Inc.” states on her LinkedIn job description that she 

“[c]reate[s] and develop[s] copy to be used across OPTAVIA media, communications, 
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tools and marketing materials, demonstrating a deep understanding of both the unique 

nature of the OPTAVIA business and the special groups receiving communications Field 

Leadership, OPTAVIA Coaches, Health Professionals, Clients, and the corporate team. 

… Serve[s] as day-to-day editor and proofreader of content for all OPTAVIA 

communications and marketing materials.”  See Exhibit “A.” 

40. Defendants’ deliberate failure to train their coaches to comply with the ARL 

when selling Defendants’ products and services to a vulnerable cohort of consumers who 

seek solutions to weight loss problems violates California law and specifically Section 

17602(a)(3). 

4. Defendants’ post-order acknowledgment violates Automatic 

Renewal Law and misleads reasonable consumers. 

41. After consumers are enrolled in Optavia Premier, Defendants send 

consumers an email confirming their purchase (the “Acknowledgement Email”).  A true 

and correct copy of Plaintiff Zeller’s Acknowledgement Email is attached hereto at 

Exhibit “B.”  The subject line of the Acknowledgement Email states: “Optavia Order 

confirmation:” with an order number listed.  A screenshot example of the 

Acknowledgement Email appears as follows: 

 

 

 

 

 

 

 

 

 

 

 

Case 3:22-cv-00434-DMS-MSB   Document 44   Filed 02/27/23   PageID.446   Page 14 of 40



 

13 
  Case No. 3:22-cv-00434-BTM-MSB 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

42. The Acknowledgement Email does not contain any information to inform 

the consumer about Defendants’ auto-renewal policy or cancellation policy.  Most 

notably, the Acknowledgement Email does not inform the consumer that she has enrolled 

in Optavia Premier and that it is a membership program that will charge her payment 

method on a recurring and monthly basis.  To the contrary, the Acknowledgement Email 

appears to indicate that the consumer is not an Optavia Premier member as the body of 

the email states: “Don’t miss out - thousands of people like you are already benefiting 

from OPTAVIA Premier membership.”  The Acknowledgement Email further states, 

“Don't forget, if you're an OPTAVIA Premier member, your order qualifies for Rewards 

and even free shipping on qualifying orders.”  Given these confusing and misleading 

statements, a reasonable consumer would conclude that she is not an Optavia Premier 
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member.  Additionally, the Acknowledgement Email does not disclose the following 

information: 

1) “That the subscription or purchasing agreement will continue until the 

consumer cancels. 

2) The description of the cancellation policy that applies to the offer. 

3) The recurring charges that will be charged to the consumer’s credit or 

debit card or payment account with a third party as part of the automatic 

renewal plan or arrangement, and that the amount of the charge may change, 

if that is the case, and the amount to which the charge will change, if known. 

4) The length of the automatic renewal term or that the service is 

continuous, unless the length of the term is chosen by the consumer. 

5) The minimum purchase obligation, if any.” 

Cal. Bus. & Prof. Code §17601(b)(1)-(5). 

43. As such, the Acknowledgement Email fails to “include[] the automatic 

renewal offer terms …, cancellation policy, and information regarding how to cancel in a 

manner that is capable of being retained by the consumer” in violation of Section 

17602(a)(3).  

5. Defendants fail to provide a “cost-effective, timely, and easy-to-

use mechanism for cancellation.”  Instead, Defendants 

systematically continue to charge consumers who try to delay, 

cancel, or return shipments. 

44. As described above, the ARL requires that Defendants conspicuously 

present their full cancellation policy at the time of purchase and provide a post-sale 

acknowledgment identifying an easy and efficient mechanism for consumers to cancel 

their subscriptions.  Defendants’ coaches, website and Acknowledgement Email fail to 

satisfy either of these requirements.  Instead, Defendants systematically make it 

confusing and difficult to cancel Optavia Premier subscriptions and continue to charge 

consumers who have attempted to cancel. 
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45. With respect to cancellation, the relevant portion of the checkout page states: 

“I can modify my order or cancel my membership at any time by calling 1-888-

OPTAVIA or by logging into my online Optavia account.”  This vague description of the 

cancellation procedure is not a sufficient disclosure.  Moreover, BBB complaints show 

that canceling Optavia’s automatic renewals can be difficult, frustrating, and time-

consuming.  Worse, Optavia fails to honor requests to delay, refund, or cancel orders, and 

continues to fraudulently charge consumers. 

46. The following screenshots of customer complaints from the BBB website 

are illustrative:  
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*   *  * 

47. In sum, for every subscription product purchased from the Optavia website, 

Defendants fail to make the legally required disclosures, fail to obtain affirmative consent 
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for automatic recurring charges, misrepresent and conceal material facts regarding 

Optavia Premier, and mislead reasonable consumers into thinking that they are simply 

making a one-time purchase.  Defendants then make it difficult to cancel and fraudulently 

continue to charge consumers who seek refunds or cancellation.  And as described next, 

Defendants do all of this knowingly. 

5. Defendants know that their automatic renewal scheme is 

misleading consumers. 

48. Defendants are well aware that their auto-enrollment scheme is deceiving 

consumers.  Through the BBB, Optavia has received hundreds of complaints from 

customers. 

49. The complaints listed on the BBB website echo Plaintiffs’ experience, as 

consumers complain that they were unaware that they would be auto-enrolled in a 

monthly subscription plan.  The following complaints are illustrative:  
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50. There are hundreds more similar complaints on the BBB website, and many 

of these complaints contain various responses from Optavia, which demonstrates 

Optavia’s knowledge of the problems. 

51. Thus, after receiving hundreds of complaints from customers who were 

misled about Optavia’s auto-recurring charges, Defendants knew or should have known 

that they were misleading consumers. 

6. Defendants misled and harmed Plaintiffs Zeller and Alpert. 

52. The experience of Ms. Zeller and Ms. Alpert is typical of other Optavia 

customers harmed by Defendants’ auto-enrollment scheme. 
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53. As has been reported for years, the United States is facing an obesity 

epidemic.  Excess weight and obesity are major contributors to chronic diseases and 

present a serious public health challenge.  As a result, Americans spend billions of dollars 

every year on weight loss products and services. 

54. As a result, the weight loss industry is an area where consumers looking for 

a solution are particularly vulnerable to deceptive sales tactics. 

55. The law recognizes this vulnerability and seeks to protect consumers like 

Plaintiffs and class members by mandating that companies like Defendants provide overt 

and conspicuous disclosures to consumers before signing them up for continuous charges 

that automatically renew (ARL), and disclosures are particularly important in the weight 

loss industry (WLCL). 

56.  Like other reasonable consumers, Plaintiffs Zeller and Alpert were misled 

because they believed they were only making a one-time purchase, when in fact 

Defendants and Defendants’ agents were signing Plaintiffs up for recurring monthly 

subscription charges without their knowledge or consent. 

Plaintiff Zeller 

57. In the summer of 2021, Plaintiff Zeller was interested in losing weight.  She 

was solicited by her coach to try Optavia.4  Ms. Zellers’ coach described the weight loss 

and health benefits of the products and services, instructed Ms. Zeller to take body 

measurements and photos, pointed Ms. Zeller to recipe resources, gave her hunger-

management and diet tips, and instructed her on what Optavia products to eat and when.  

Ms. Zeller’s coach also told Ms. Zeller that the coach could place an order for her, and 

took Ms. Zeller’s payment information, without mention of automatic renewal.  This 

reasonably suggested to Ms. Zeller that her coach was just placing a one-time order.  All 

of this was pursuant to how Medifast and Optavia train their coaches. 

 
4 Plaintiffs are suing Defendants (not their coaches) and do not name their coaches 

here, to avoid unnessarily invading their privacy. Defendants know the identity of 
Plaintiffs’ coaches, through their own records.   
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58. On or about July 3, 2021, Plaintiff Zeller purchased the Optavia Essential 

Optimal Kit (5&1 Plan) from the Optavia Website through her coach. Plaintiff Zeller was 

auto-enrolled in Optavia Premier without her knowledge or consent (much less the 

required affirmative consent).  At the time of purchase and enrollment, Plaintiff Zeller 

provided her credit card information to Defendants, via her coach.  

59. Prior to giving her consent to the offer to buy Defendants’ products and 

services through Optavia Premier on or about July 3, 2021, Plaintiff Zeller did not receive 

any disclosures from her coach or otherwise: (a) that Optavia Premier is a subscription 

program with automatic renewal terms; (b) that delivery of Optavia products and services 

will continue every month until she cancels; (c) that Optavia Premier has a cancellation 

policy with terms; (d) that recurring charges will be charged to Plaintiff Zeller’s payment 

method every month in a specific amount; and/or (e) that monthly delivery of the 

products and services with associated charges will be continuous with no expiration date. 

60. After Plaintiff Zeller completed her initial purchase, Defendants sent 

Plaintiff Zeller an Acknowledgement Email confirming that Defendants had processed a 

charge of $409.60 to Plaintiff Zeller’s credit card.  Plaintiff Zeller’s Acknowledgement 

Email is misleading and defective in several respects.  As illustrated above, it does not 

disclose the renewal policy, or the renewal terms, or the amount of the monthly charge, or 

the length of time that auto-renewal will continue.  Plaintiff Zeller’s Acknowledgement 

Email also failed to provide notice of the cancellation policy for Optavia Premier. 

61. As a result of Defendants’ misrepresentations and deficient disclosures, 

when Plaintiff Zeller was enrolled, she was unaware that Defendants had enrolled her in 

an “automatic renewal” program under which she would be charged for products each 

month.  Plaintiff believed she was just signing up for a one-time purchase. 

62. After Plaintiff Zeller’s initial purchase in July 2021, Defendants began 

automatically charging her for renewals.  Ms. Zeller’s card was automatically charged for 

the following Optavia orders: 
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Date Charge 

8/5/21 $421.67 

9/2/21 $386.83 

10/1/21 $202.27 

10/29/21 $190.19 
 

63. In or around November 2021, Plaintiff sought to cancel her Optavia Premier 

membership in order to cease the automatically-renewing and recurring charges.  

Optavia’s online cancellation procedure was a multi-step process that was needlessly 

time-consuming.  On or around December 2, 2021, Plaintiff received confirmation of 

cancellation. 

64. If Plaintiff Zeller had known that Defendants were automatically enrolling 

her in a subscription program with monthly recurring charges to her payment method, she 

would not have purchased any products from Optavia (much less recurring purchases). 

Plaintiff Alpert 

65. In the summer of 2020, Plaintiff Alpert was interested in losing weight.  She 

was solicited by her coach, to try Optavia.  Plaintiff Alpert’s coach advised her to not 

weigh herself more than once per week and to manage her hunger by drinking more 

water.  Just after the time she signed up for Optavia, Plaintiff Alpert planned to leave on a 

camping vacation and her coach suggested that Alpert could begin the diet meals after 

Alpert returned from her trip, and her order would be waiting for her.  Ms. Alpert’s coach 

told Ms. Alpert that the coach could place an order for her, and took Plaintiff Alpert’s 

payment information, without mention of automatic renewal.  This reasonably suggested 

to Ms. Alpert that her coach was just placing a one-time order.  All of this was pursuant 

to how Medifast and Optavia train their coaches. 

66. On or about August 9, 2020, Plaintiff Alpert purchased the Optavia Essential 

Optimal Kit (5&1 Plan) and Habits of Health System from the Optavia Website through 

her coach. Plaintiff Alpert was auto-enrolled in Optavia Premier without her knowledge 
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or consent (much less the required affirmative consent).  At the time of purchase and 

enrollment, Plaintiff Alpert provided her credit card information to Defendants, via her 

coach. 

67. Prior to giving her consent to the offer to buy Defendants’ products and 

services through Optavia Premier on or about August 9, 2020, Plaintiff Alpert did not 

receive any disclosures from her coach or otherwise: (a) that Optavia Premier is a 

subscription program with automatic renewal terms; (b) that delivery of Optavia products 

and services will continue every month until she cancels; (c) that Optavia Premier has a 

cancellation policy with terms; (d) that recurring charges will be charged to Plaintiff 

Alpert’s payment method every month in a specific amount; and/or (e) that monthly 

delivery of the products and services with associated charges will be continuous with no 

expiration date. 

68. After Plaintiff Alpert completed her initial purchase, Defendants sent her an 

Acknowledgement Email confirming that Defendants had processed a charge of $451.17 

to her credit card.  This email was very similar to the email sent to Plaintiff Zeller, and 

was equally defective, as described above. 

69. Around September 16, 2020, Plaintiff Alpert’s payment method was 

automatically charged (for $364.65) and shortly thereafter a new order showed up at her 

house that she did not want.  She told her coach that she wanted to cancel immediately, 

but her coach persuaded her to pause her orders for a month. 

70. In November, before she received another order, Ms. Alpert attempted to 

cancel online, but was unable to cancel.  She then instructed her coach to cancel for her.  

She received a confirmation of cancellation on November 18, 2020. 

71. If Plaintiff Alpert had known that Defendants were automatically enrolling 

her in a subscription program with monthly recurring charges to her payment method, she 

would not have purchased any products from Optavia (much less recurring purchases). 
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V. Class action allegations.  

72. Plaintiffs bring this action on behalf of a class of similarly situated 

individuals.  The Class is defined as follows: 

All Optavia/Medifast customers in the state of California who were 

automatically enrolled in Optavia Premier and were charged at least one 

renewal fee by Defendants, within the governing statute of limitations 

period. 

73. Excluded from the Class are officers and directors of Defendants, members 

of the immediate families of the officers and directors of Defendants, and their legal 

representatives, heirs, successors or assignees and any entity in which they have or have 

had a controlling interest.  Also excluded are all federal, state and local government 

entities; and any judge, justice or judicial officer presiding over this action and the 

members of their immediate families and judicial staff. 

Numerosity 

74. Plaintiffs do not know the exact size of the Class, since this information is in 

the exclusive control of Defendants.  Plaintiffs believe, however, that based on 

Defendants’ assertions, the Class encompasses hundreds of thousands of individuals 

whose identities can be readily ascertained from Defendants’ records.  Accordingly, the 

members of the Class are so numerous that joinder of all such persons is impractical. 

Ascertainability   

75. The Class is ascertainable because its members can be readily identified 

using data and information kept by Defendants in the usual course of business.  Plaintiffs 

anticipate providing appropriate notice to each Class member, in compliance with all 

applicable federal rules. 

Typicality 

76. Plaintiffs Zeller and Alpert are typical and adequate class representatives. 

Their claims are typical of the claims of the Class and do not conflict with the interests of 

any other members of the Class.  Plaintiffs and the other members of the Class were 
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subject to the same or similar deceptive marketing and billing practices.  Further, 

Plaintiffs and members of the Class sustained substantially the same injuries and damages 

arising out of Defendants’ conduct, including unjust purchase and renewal fees.  

Plaintiffs will fairly and adequately protect the interests of all Class members.  Plaintiffs 

have retained competent and experienced class action attorneys to represent their interests 

and those of the Class. 

Commonality and Predominance  

77. Questions of law and fact are common to the Class and predominate over 

any questions affecting only individual Class members, and a class action will generate 

common answers to questions that drive the resolution of this case.  For example, 

common questions of law and fact include the following: 

• Whether Defendants’ pre-purchase conduct constitutes unfair, unlawful 

and/or fraudulent practices prohibited by the laws of California; 

• Whether Defendants’ post-purchase conduct constitutes unfair, unlawful 

and/or fraudulent practices prohibited by the laws of California; 

• The extent of class-wide injury and the measure of damages (or restitution) 

for those injuries. 

Superiority 

78. A class action is superior to all other available methods for resolving this 

controversy because: i) the prosecution of separate actions by Class members will create 

a risk of adjudications with respect to individual Class members that will, as a practical 

matter, be dispositive of the interests of the other Class members not parties to this 

action, or substantially impair or impede their ability to protect their interests; ii) the 

prosecution of separate actions by Class members will create a risk of inconsistent or 

varying adjudications with respect to individual Class members, which will establish 

incompatible standards for Defendants’ conduct; iii) Defendants have acted or refused to 

act on grounds generally applicable to all Class members; and iv) questions of law and 
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fact common to the Class predominate over any questions affecting only individual Class 

members. 

79. Further, the following issues are appropriately resolved on a class-wide basis 

under Fed. R. Civ. P. 23(c)(4): 

• Whether Defendants’ pre-purchase conduct constitutes unfair, unlawful 

and/or fraudulent practices prohibited by the laws of California; 

• Whether Defendants’ post-purchase conduct constitutes unfair, unlawful 

and/or fraudulent practices prohibited by the laws of California; 

• Whether Class members have been injured by Defendants’ conduct; 

• Whether any or all applicable limitations periods are tolled by Defendants’ 

acts; 

• The extent of class-wide injury and the measure of damages (or restitution) 

for those injuries. 

80. Accordingly, this action likely presents no difficulties in management that 

would preclude maintenance as a class action and satisfies the requirements set forth 

under Fed. R. Civ. P. 23(a), 23(b), and 23(c)(4). 

VI. Remedies and Inadequate Remedy at Law 

81. Plaintiffs and Class members seek a refund of the price of Optavia boxes 

shipped in violation of the laws asserted here.  Based on the previous complaint, the 

Court found that Plaintiffs were seeking a refund both at law and equity, and therefore 

failed to satisfy Sonner.  Dkt. 38 at 13-14.  Here, Plaintiffs clarify the relief they are 

seeking. 

82. Plaintiffs seek a full refund based on the ARL’s “unconditional gift” 

provision.  Cal Bus. & Prof. Code Section 17603.  That provision provides that goods 

shipped in violation of the ARL are deemed to be unconditional gifts, meaning that 

consumers have no obligation to pay for or return such goods.  Applied here, the 

“unconditional gift” provision means that the boxes Optavia shipped to Plaintiffs and the 

Class in violation of the ARL were unconditional gifts that Plaintiffs and the Class had no 
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obligation to pay for.  In other words, because under the ARL those boxes were 

unconditional gifts, Optavia had no right to charge anything at all for them, and Plaintiffs 

and Class members are entitled to a refund. 

83. As alleged below, Plaintiffs’ legal claims (the CLRA, WLCL, and fraud) are 

based (in part) on violations of the ARL, including charging consumers for boxes that are 

deemed to be unconditional gifts under the ARL.  Thus, for these claims, Plaintiffs plead 

what is necessary to trigger the unconditional gift provision.  As alleged, Optavia’s 

violative conduct caused Plaintiffs and Class members to be enrolled in, and charged for, 

shipments that were unconditional gifts.5  If these claims can proceed, and Plaintiffs can 

seek a full refund as a damages remedy (as a result of their being wrongfully charged for 

unconditional gifts), then under the Court’s prior analysis, Plaintiffs have an adequate 

remedy at law and will not pursue the equitable claims pled here (FAL, UCL). 

84. In the alternative, if the Court finds that Plaintiffs cannot pursue any legal 

claim, or that the remedies based on the unconditional gift provision can only be invoked 

with equitable claims (FAL and UCL), then Plaintiffs have no remedy at law, i.e., no 

means to pursue the refund that they seek.  In this situation, the issue is not that a full 

refund is harder to prove: it is unavailable because, contrary to the unconditional gift 

provision, Plaintiffs would need to account for any objective market value they received 

from the boxes (regardless of whether they wanted the boxes and regardless of whether 

they were shipped in violation of the ARL).  In other words, Plaintiffs would have to pay 

for boxes they did not want, that were shipped to them in violation of the ARL.  This is 

the very outcome that the unconditional gift provision was passed to prevent: it insulates 

 
5 To be clear, Plaintiffs are not relying on the unconditional gift provision to 

establish standing.  As the Court found, Plaintiffs establish standing by alleging that 
Defendants’ ARL violations caused them to pay money that they would not otherwise 
have paid. Dkt. 38 at 9-12, 19.  Rather, they are relying on the unconditional gift 
provision to establish their entitlement to a refund (in damages or restitution).  
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companies that automatically ship goods in violation of the ARL, and forces consumers 

to pay for goods they did not legally consent to order. 

85. Notably, when the ARL is violated, consumers always have both a potential 

legal claim (e.g., violating the CLRA, or fraud) as well as a potential equitable claim (for 

violating the UCL or FAL).  If a refund based on the unconditional gift provision is only 

available as restitution for a UCL or FAL violation, and not as damages for a CLRA or 

fraud violation, the mere existence of the legal claims should not foreclose the equitable 

claims.  This would result in consumers never being able to invoke the unconditional gift 

provision that the legislature passed specifically for the purpose of protecting them, and 

giving them an additional remedy against, ARL violators.  This is not the holding or 

intent of Sonner.  Instead, Sonner is designed to ensure that Plaintiffs do not 

unnecessarily pursue duplicative remedies in law and equity.  In either law or equity, 

Plaintiffs should be able to invoke the unconditional gift provision and pursue a refund 

theory.  It cannot be both—but it must be one or the other. 

86. In the alternative, if the Court finds that Plaintiffs cannot invoke the 

unconditional gift provision for any claims, it should again dismiss the equitable claims 

without prejudice, and allow Plaintiffs and Class members to pursue them in state Court 

(abstaining from any removal).  This is what the Ninth Circuit has instructed: “the district 

court should have dismissed [plaintiff’s] UCL claim without prejudice to refiling the 

same claim in state court” because “a California court might allow Albright to pursue his 

UCL claim … where federal law bars us from considering the merits of state-law claims, 

we also lack authority to prevent state courts from doing so.”  Guzman v. Polaris Indus., 

49 F.4th 1308, 1314 (9th Cir. 2022).  But the Court need not do this here, because, as 

explained above, Plaintiffs should either be able to pursue their unconditional gift theory 

at law, or they lack an adequate remedy at law and the Court has equitable jurisdiction 

over the FAL and UCL claims. 
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VII. Claims. 

Count 1: False Advertising - California Automatic Renewal Law 

87. Plaintiffs re-allege and incorporate by reference each and every allegation 

contained in Sections I-VI, as if fully set forth herein. 

88. Plaintiffs bring this claim individually and on behalf of each member of the 

Class. 

89. As alleged in detail above, Defendants violated California Automatic 

Renewal Law in numerous, independent ways: 

• Defendants failed to present the terms of their automatic renewal or 

continuous service offer in a clear and conspicuous manner before fulfilling 

the subscription and in visual proximity to the request for consent to the 

offer, as required by Cal. Bus. & Prof. Code § 17602(a)(1); 

• Defendants charged Plaintiffs’ and the Class’s credit or debit cards, or the 

consumer’s account with a third party, for an automatic renewal or 

continuous service without first obtaining the consumer’s affirmative 

consent to the agreement containing the automatic renewal offer terms or 

continuous offer terms, as required by Cal. Bus. & Prof. Code § 17602(a)(2); 

• Defendants failed to provide an acknowledgment that includes the automatic 

renewal offer terms or continuous offer terms, cancellation policy, and 

information regarding how to cancel, and to allow Plaintiffs and the Class to 

cancel the automatic renewal or continuous service before they paid for it, as 

required by Cal. Bus. & Prof. Code § 17602(a)(3); and 

• Defendants failed to provide a cost-effective, timely, and easy-to-use 

mechanism for cancellation described in Cal. Bus. & Prof. Code §§ 

17602(a)(3), as required by Cal. Bus. & Prof. Code §§ 17602(b). 

90. Plaintiffs were injured by Defendants’ misconduct because it caused 

Plaintiffs to spend money on Optavia products that they would not otherwise have spent. 
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91. As a result of Defendants’ misconduct, pursuant to Cal. Bus. & Prof. Code 

§17603, all recurring Optavia Premier shipments are treated as unconditional gifts, and 

Plaintiffs and the Class are entitled to restitution of all amounts that Defendants charged 

or caused to be charged to Plaintiffs’ and Class members’ payment methods during the 

applicable statute of limitations and continuing until Defendants’ statutory violations 

cease. 

Count 2: Unfair Competition Law (UCL) 

92. Plaintiffs re-allege and incorporate by reference each and every allegation 

contained in Sections I-VI, as if fully set forth herein. 

93. Plaintiffs bring this claim on their own behalf and on behalf of each member 

of the Class. 

94. Cal. Bus. & Prof. Code §17200, et seq. (the “UCL”) prohibits acts of “unfair 

competition,” including any unlawful, deceptive and unfair business acts or practices. 

Unlawful 

95.  Under the “unlawful” prong of the UCL, a violation of another law is 

treated as unfair competition and is independently actionable.  Defendants committed 

unlawful practices because, as alleged above and incorporated here, they violated 

California Automatic Renewal Law. 

Unfair 

96. As alleged in detail above, Defendants committed “unfair” acts by deceiving 

consumers into signing up for auto-recurring shipments, making it difficult to cancel, and 

continuing to charge consumers who sought refunds or cancellations. 

97. The harm to Plaintiffs and the Class greatly outweighs the public utility of 

Defendants’ conduct.  There is no public utility to deceptive automatic renewal practices.  

This injury was not outweighed by any countervailing benefits to consumers or 

competition.  Misleading auto-renewal practices only injure healthy competition and 

harm consumers. 
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98. Plaintiffs and the Class could not have reasonably avoided this injury.  As 

alleged above, Defendants’ representations were deceiving to reasonable consumers like 

Plaintiffs.  There were reasonably available alternatives to further Defendants’ legitimate 

business interests, such as complying with the Automatic Renewal Law and providing 

appropriate disclosures and an effective cancellation policy. 

Deceptive 

99. Defendants’ acts, omissions, nondisclosures, and misleading statements, as 

alleged in detail above, were false, misleading, and/or deceptive to reasonable consumers.  

100. Plaintiffs saw and relied upon Defendants’ misleading representations and 

omissions, as detailed above.  Class-wide reliance can be inferred because Defendants’ 

misrepresentations and omissions were material, i.e., a reasonable consumer would 

consider them important in deciding whether to buy Optavia products. 

101. Defendants’ unlawful, unfair, and deceptive conduct was a substantial factor 

and proximate cause of damages and losses to Plaintiffs and Class members. 

102. As a result of Defendants’ unlawful, deceptive, and unfair business 

practices, Plaintiffs and the Class have suffered an injury and have lost money in an 

amount to be determined at the trial of this action.  Plaintiffs were injured by Defendants’ 

misconduct because it caused Plaintiffs to spend money on Optavia products that they 

would not otherwise have spent. 

103. As a result of Defendants’ misconduct, pursuant to Cal. Bus. & Prof. Code 

§17603, all recurring Optavia Premier shipments are treated as unconditional gifts, and 

Plaintiffs and the Class are entitled to restitution of all amounts that Defendants charged 

or caused to be charged to Plaintiffs’ and Class members’ payment methods during the 

applicable statute of limitations and continuing until Defendants’ statutory violations 

cease. 

Count 3: Consumers Legal Remedies Act (CLRA) 

104. Plaintiffs re-allege and incorporate by reference each and every allegation 

contained in Sections I-VI as if fully set forth herein. 
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105. Plaintiffs bring this claim on their own behalf and on behalf of each member 

of the Class. 

106. The California Consumers Legal Remedies Act, Cal. Civ. Code § 1750, et 

seq. (the “CLRA”), prohibits “unfair or deceptive acts or practices undertaken by any 

person in a transaction intended to result or which results in the sale or lease of goods or 

services to any consumer.” 

107. Plaintiffs and the Class members are “consumers” within the meaning of 

Cal. Civ. Code §1761(d) in that Plaintiffs and the Class members sought or acquired 

Defendants’ services for personal, family, or household purposes. 

108. Optavia food products are “goods” within the meaning of Cal. Civ. Code 

§1761(a). 

109. Defendants’ weight loss coaching program constitutes “services” within the 

meaning of Cal. Civ. Code §1761(b). 

110. The purchases by Plaintiffs and Class members are “transactions” within the 

meaning of Cal. Civ. Code §1761(e). 

111. As alleged in detail above, Defendants violated Cal. Civ. Code §1770, 

subdivisions (a)(5), (a)(9), (a)(14) and (a)(16) by, inter alia, representing that 

Defendants’ goods and services have certain characteristics that they do not have; 

advertising goods and services with the intent not to sell them as advertised; representing 

that a transaction confers or involves rights, remedies, or obligations that it does not have 

or involve, or that are prohibited by law; and representing that the subject of a transaction 

has been supplied in accordance with a previous representation when it has not. 

112. As alleged in detail above, in violation of the ARL, Defendants represented 

Optavia products as a one-time purchase, omitted the automatic renewal disclosures 

required by the ARL, and failed to obtain consent to automatic renewal. 

113. Defendants’ acts, omissions, nondisclosures, and misleading statements, as 

alleged in detail above, were false, misleading, and/or deceptive to reasonable consumers.  
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114. Plaintiffs saw and relied upon Defendants’ misleading representations and 

omissions, as detailed above.  Class-wide reliance can be inferred because Defendants’ 

misrepresentations and omissions were material, i.e., a reasonable consumer would 

consider them important in deciding whether to buy Optavia products and services. 

115. As a direct and proximate result of Defendants’ violations of the CLRA, 

Plaintiffs and the Class were wrongfully charged illegal renewal fees. 

116. Defendants’ conduct alleged herein was undertaken by Defendants 

knowingly, willfully, and with oppression, fraud, and/or malice, within the meaning of 

Cal. Civ. Code §3294(c). 

117. On about February 21, 2022, Plaintiffs provided written notice pursuant to § 

1782 of the CLRA, on behalf of themselves and the Class.  Defendants failed to rectify or 

agree to rectify the unlawful acts detailed above within 30 days, thus Plaintiffs and the 

Class are entitled to actual, punitive, and statutory damages, as appropriate, as well as any 

other remedies the Court may deem appropriate under Cal. Civ. Code §1750 et seq. 

118.  Plaintiffs were injured by Defendants’ misconduct because it caused 

Plaintiffs to spend money on Optavia products that they would not otherwise have spent. 

119. As a result of Defendants’ misconduct, pursuant to Cal. Bus. & Prof. Code 

§17603, all recurring Optavia Premier shipments are treated as unconditional gifts, and 

Plaintiffs and the Class are entitled to restitution (or damages at law) for all amounts that 

Defendants charged or caused to be charged to Plaintiffs’ and Class members’ payment 

methods during the applicable statute of limitations and continuing until Defendants’ 

statutory violations cease. 

Count 4: California Weight Loss Contract Law 

120. Plaintiffs re-allege and incorporate by reference each and every allegation 

contained in Sections I-VI as if fully set forth herein. 

121. Plaintiffs bring this claim on their own behalf and on behalf of each member 

of the Class. 
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122. Plaintiffs’ subscription with Optavia is a “weight loss contract” as used in 

Cal. Civ. Code §1694.5 because it is a membership to a weight loss program, formed for 

the purposes of providing instruction, counseling, supervision, or assistance in weight 

reduction, body shaping, diet, and/or eating habits. 

123. Defendants violated Cal. Civ. Code §1694.7(b) because the subscriptions 

entered into by Plaintiffs and the Class did not contain, on their face and in close 

proximity to the space reserved for the signature of the buyer (i.e., in close proximity to 

the “Checkout” button on the Checkout Page), a conspicuous statement in a size equal to 

at least 10-point boldface type, as follows: “You, the buyer, may cancel this agreement, 

without any penalty or obligation, at any time prior to midnight of the original contract 

seller’s third business day following the date of this contract, excluding Sundays and 

holidays.  To cancel this agreement, mail or deliver a signed and dated notice, or send a 

telegram which states that you, the buyer, are canceling this agreement,” or words of 

similar effect.  For customers like Plaintiffs, who were enrolled by coaches, Defendants 

did not show them the checkout page at all. 

124. Plaintiffs were also not made aware, at the point of purchase or any time 

during the pendency of their Optavia subscriptions thereafter, of their right to cancel their 

Optavia subscriptions “without any penalty or obligation, at any time prior to midnight of 

the original contract seller’s third business day following the date of [] contract 

[formation]” or of how to go about invoking that right. 

125. Defendants also violated Cal. Civ. Code §1694.7(c) because the subscription 

entered into by Plaintiffs and the Class did not contain, “on the first page, in a type size 

no smaller than that generally used in the body of the document, the name and address of 

the weight loss program operator to which the notice of cancellation is to be mailed; and 

the date the buyer signed the contract.” 

126. Defendants also violated Cal. Civ. Code §1694.7(d) because by enrolling 

Plaintiffs into perpetually auto-renewing subscriptions they violated the requirement that 
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“[t]he services to be rendered to the buyer under the contract shall not extend for more 

than three years after the date the contract is entered into.” 

127. As a direct result of Defendants’ unlawful conduct described above, 

Plaintiffs suffered economic injury.  Had Optavia’s checkout page complied with 

California’s Weight Loss Contracts Law, and had coaches actually shown it to Plaintiffs 

and Class members, Plaintiffs would have been able to avoid financial injury.  If 

Defendants had provided the required disclosures, including disclosing the auto-renewal, 

Plaintiffs would not have purchased the product or would have canceled their 

subscriptions within the grace period.  However, Defendants did not comply with 

California’s Weight Loss Contract Law, thereby harming Plaintiffs and the Class.  In 

other words, Plaintiffs were injured by Defendants’ misconduct because it caused 

Plaintiffs to spend money on Optavia products that they would not otherwise have spent. 

128. Defendants’ violation of Cal. Civ. Code§§ 1694.7(b)–(d) renders the 

subscriptions entered into by Plaintiffs and the Class void and unenforceable.  Cal. Civ. 

Code §1694.7(e); Cal. Civ. Code §1694.9(a); Cal. Civ. Code §1694.9(d).  Because the 

contract is void as a matter of law, Plaintiffs need not rescind to extinguish it.  In the 

alternative, Plaintiffs rescind the contract. 

129. Further, Defendants’ unlawful conduct was willful and/or fraudulent in that 

they knew or should have known that their enrollment process features misleading 

statements and omissions of material information mandated by both Cal. Civ. Code 

§1694.7(b) and California’s Automatic Purchase Renewal Statute, Cal. Bus. & Prof. 

Code §§17601, et seq., that such misrepresentations and/or omissions would and in fact 

did induce subscribers, including Plaintiffs and the Class, to enter into weight loss 

subscriptions with Optavia.  As such, Defendants’ willful and/or fraudulent conduct 

provides an independent basis for finding that Defendants’ subscriptions with Plaintiffs 

and the Class are void and unenforceable.  Cal. Civ. Code §1694.9(b). 

130. As a result of Defendants’ misconduct, pursuant to Cal. Bus. & Prof. Code 

§17603, all recurring Optavia Premier shipments are treated as unconditional gifts, and 
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Plaintiffs and the Class are entitled to restitution (or damages at law) for all amounts that 

Defendants charged or caused to be charged to Plaintiffs’ and Class members’ payment 

methods during the applicable statute of limitations and continuing until Defendants’ 

statutory violations cease.  Plaintiffs also seek the trebling thereof, reasonable attorneys’ 

fees, and all other available remedies.  Cal. Civ. Code §1694.9(c). 

Count 5: Fraud 

131. Plaintiffs re-allege and incorporate by reference each and every allegation 

contained in Sections I-VI, as if fully set forth herein. 

132. Plaintiffs bring this claim on their own behalf and on behalf of each member 

of the Class. 

133. As alleged in detail above, Defendants made a number of materially 

misleading statements and/or omissions in the marketing and billing of its monthly 

subscriptions. 

134. In deciding to purchase consumable products from Defendants, Plaintiffs 

and the Class reasonably relied on these misrepresentations and omissions to form the 

mistaken belief that they were making a one-time purchase.  But in reality, Plaintiffs were 

being enrolled in automatically-renewing purchases, in violation of the ARL. 

135. As alleged above, Defendants’ fraudulent conduct was knowing and 

intentional.  The omissions and misrepresentations made by Defendants were intended to 

induce and actually induced Plaintiffs and Class members to become Optavia Premier 

customers.  Class-wide reliance can be inferred because Defendants’ misrepresentations 

and omissions were material, i.e., a reasonable consumer would consider them important 

to their purchase decision. 

136. Plaintiffs were injured by Defendants’ misconduct because it caused 

Plaintiffs to spend money on Optavia products that they would not otherwise have spent. 

137. Defendants’ fraud caused damage to Plaintiffs and the Class, who are 

entitled to damages and other legal and equitable relief as a result. 
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138. As a result of Defendants’ misconduct, pursuant to Cal. Bus. & Prof. Code 

§17603, all recurring Optavia Premier shipments are treated as unconditional gifts, and 

Plaintiffs and the Class are entitled to restitution (or damages at law) for all amounts that 

Defendants charged or caused to be charged to Plaintiffs’ and Class members’ payment 

methods during the applicable statute of limitations and continuing until Defendants’ 

statutory violations cease. 

139. Defendants’ acts were done maliciously, oppressively, deliberately, with 

intent to defraud, and in reckless disregard of Plaintiffs’ rights and well-being to enrich 

Defendants.  Defendants’ conduct warrants an assessment of punitive damages in an 

amount sufficient to deter such conduct in the future, which amount is to be determined 

according to proof. 

VIII. Prayer for Relief.  

140. Plaintiffs seek the following relief on behalf of themselves and the Class:  

• An order certifying the asserted claims, or issues raised, as a class action; 

• An order appointing Plaintiffs as Class Representatives, and designating 

Golomb Spirt Grunfeld and Dovel & Luner as Class Counsel; 

• A judgment in favor of Plaintiffs and the Class on the claims and issues 

raised;  

• Recission; 

• Restitution, disgorgement, and other just equitable relief;  

• Compensatory damages, the exact amount of which is to be determined at 

trial; 

• An award of punitive damages and enhanced damages as allowed by statute;  

• Pre- and post-judgment interest, costs, reasonable attorneys’ fees, costs, and 

expenses; and 

• All such other relief as the Court deems appropriate. 
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Dated: February 27, 2023   Respectfully submitted, 

 
By: /s/ Jonas B. Jacobson    

 
Jonas B. Jacobson (Cal. Bar No. 269912)* 
jonas@dovel.com 
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Telephone: (310) 656-7066 
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*Admitted to the S.D. Cal. Bar. 
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