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3ODLQWLIIV�.HQ�0F'RZHOO�DQG�-RVHSK�&ROORUD��³3ODLQWLIIV´��EULQJ�WKLV�DFWLRQ�RQ�EHKDOI�RI�

WKHPVHOYHV� DQG� DOO� RWKHUV� VLPLODUO\� VLWXDWHG� DJDLQVW� 'HIHQGDQW� 0F'RQDOG¶V� &RUSRUDWLRQ�

�³'HIHQGDQW´��� � 3ODLQWLIIV�PDNH� WKH� IROORZLQJ� DOOHJDWLRQV�SXUVXDQW� WR� WKH� LQYHVWLJDWLRQ�RI� WKHLU�

FRXQVHO�DQG�EDVHG�XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�WKH�DOOHJDWLRQV�VSHFLILFDOO\�SHUWDLQLQJ�

WR�WKHPVHOYHV��ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�NQRZOHGJH���

1$785(�2)�7+(�$&7,21�

��� 3ODLQWLIIV� EULQJ� WKLV� &ODVV� DFWLRQ� ODZVXLW� RQ� EHKDOI� RI� WKHPVHOYHV� DQG� VLPLODUO\�

VLWXDWHG� FRQVXPHUV� �³&ODVV�0HPEHUV´��ZKR�SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\�� RU� KRXVHKROG�XVH��

'HIHQGDQW¶V� %LJ� 0DF� RU� )UHQFK� )ULHV� �³3URGXFWV´��� ZKLFK� DUH� XQILW� IRU� KXPDQ� FRQVXPSWLRQ�

EHFDXVH�WKH�SDFNDJLQJ�LQ�ZKLFK�WKH\�DUH�FRQWDLQHG²DQG�LV�HVVHQWLDO�DQG�LQWHJUDO�WR�GHOLYHULQJ�WKH�

Case: 1:22-cv-01688 Document #: 18 Filed: 07/01/22 Page 1 of 52 PageID #:102



��

3URGXFWV�WR�WKH�FRQVXPLQJ�SXEOLF�²FRQWDLQ�KHLJKWHQHG�OHYHOV�RI�RUJDQLF�IOXRULQH�DQG�XQVDIH�SHU��

DQG�SRO\IOXRUDON\O�VXEVWDQFHV��³3)$6´�����

��� 3)$6� DUH� D� JURXS� RI� V\QWKHWLF� FKHPLFDOV� NQRZQ� WR� EH� KDUPIXO� WR� ERWK� WKH�

HQYLURQPHQW�DQG�KXPDQV���%HFDXVH�3)$6�SHUVLVW�DQG�DFFXPXODWH�RYHU�WLPH��WKH\�DUH�KDUPIXO�HYHQ�

DW�YHU\�ORZ�OHYHOV���,QGHHG��³3)$6�KDYH�EHHQ�VKRZQ�WR�KDYH�D�QXPEHU�RI�WR[LFRORJLFDO�HIIHFWV�LQ�

ODERUDWRU\� VWXGLHV� DQG� KDYH� EHHQ� DVVRFLDWHG�ZLWK� WK\URLG� GLVRUGHUV�� LPPXQRWR[LF� HIIHFWV�� DQG�

YDULRXV�FDQFHUV�LQ�HSLGHPLRORJ\�VWXGLHV�´��

��� ,Q�IDFW��VFLHQWLVWV�DUH�VWXG\LQJ²DQG�DUH�H[WUHPHO\�FRQFHUQHG�DERXW²KRZ�3)$6�

DIIHFW�KXPDQ�KHDOWK���&RQVHTXHQWO\��WKH�&'&�RXWOLQHG�³D�KRVW�RI�KHDOWK�HIIHFWV�DVVRFLDWHG�ZLWK�

3)$6�H[SRVXUH��LQFOXGLQJ�FDQFHU��OLYHU�GDPDJH��GHFUHDVHG�IHUWLOLW\��DQG�LQFUHDVHG�ULVN�RI�DVWKPD�

DQG�WK\URLG�GLVHDVH�´��

��� 'HVSLWH�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�WR�FRQVXPHUV�WKDW�LWV�SURGXFWV�DUH�³VDIH�´��DQG�

³VXVWDLQDEOH�´��LQFOXGLQJ�LQ�LWV�ZHEVLWH�DQG�WKH�3URGXFWV¶�SDFNDJLQJ²ZKLFK�LV�DQ�HVVHQWLDO�DQG�

LQWHJUDO�SDUW�RI�GHOLYHULQJ�WKH�3URGXFW�WR�FRQVXPHUV²LQGHSHQGHQW�UHVHDUFK�FRQGXFWHG�E\�'U��/DUD�

�������������������������������������������������
��'XH�WR�WKH�LQWHJUDO�DQG�HVVHQWLDO�QDWXUH�RI�WKH�SDFNDJLQJ��WKH�WHUP�³3URGXFWV´�RU�³3URGXFW´�LV�XVHG�KHUHLQ�WR�GHQRWH�
ERWK�WKH�3URGXFWV�DQG�WKH�3URGXFWV¶�SDFNDJLQJ��
��'LVFRYHU\�PD\�UHYHDO�WKDW�DGGLWLRQDO�0F'RQDOG¶V�SURGXFWV�DUH�ZLWKLQ�WKH�VFRSH�RI�WKLV�&RPSODLQW���$FFRUGLQJO\��
3ODLQWLIIV�UHVHUYH�WKH�ULJKW�WR�LQFOXGH�DGGLWLRQDO�IRRG�SURGXFWV�LGHQWLILHG�WKURXJKRXW�WKH�FRXUVH�RI�GLVFRYHU\��
�
��1LFKRODV�-��+HFNHUW��HW�DO��³&KDUDFWHUL]DWLRQ�RI�3HU��DQG�3RO\IOXRULQDWHG�$ON\O�6XEVWDQFHV�3UHVHQW�LQ�&RPPHUFLDO�
$QWL�IRJ�3URGXFWV�DQG�7KHLU�,Q�9LWUR�$GLSRJHQLF�$FWLYLW\�´�Environ. Sci. Technol.����������������������������
�
��+DUYDUG�7�+��&KDQ�6FK��2I�3XE��+HDOWK��+HDOWK�5LVNV�RI�ZLGHO\�XVHG�FKHPLFDOV�PD\�EH�XQGHUHVWLPDWHG��-XQH�����
������� KWWSV���ZZZ�KVSK�KDUYDUG�HGX�QHZV�KVSK�LQ�WKH�QHZV�SIDV�KHDOWK�ULVNV�XQGHUHVWLPDWHG�� �ODVW� YLVLWHG� -XO\� ���
��������
�� See, e.g.�� 0F'RQDOG¶V�� ³2XU� )RRG� 3KLORVRSK\�´� KWWSV���ZZZ�PFGRQDOGV�FRP�XV�HQ�XV�DERXW�RXU�IRRG�RXU�IRRG�
SKLORVRSK\�KWPO��ODVW�YLVLWHG�-XO\�����������³$W�0F'RQDOG¶V�������>Z@H�WDNH�JUHDW�FDUH�WKDW�ZKDW�ZH�VHUYH�HYHU\�GD\�LV�
VDIH��JUHDW�TXDOLW\��RIIHUV�FKRLFH�DQG�LV�SURGXFHG�LQ�D�UHVSRQVLEOH�ZD\�´����
�� See, e.g.�� 0F'RQDOG¶V�� ³3DFNDJLQJ� 	� :DVWH�´� KWWSV���FRUSRUDWH�PFGRQDOGV�FRP�FRUSPFG�RXU�SXUSRVH�DQG�
LPSDFW�RXU�SODQHW�SDFNDJLQJ�DQG�ZDVWH�KWPO� �ODVW� YLVLWHG� -XO\� ��� ������ �³0HHWLQJ� &XVWRPHU� ([SHFWDWLRQV� RI�
&RQYHQLHQFH��6DIHW\�DQG�6XVWDLQDELOLW\�������7RJHWKHU�ZLWK�RXU�)UDQFKLVHHV��VXSSOLHUV�DQG�LQGXVWU\�SDUWQHUV��ZH�LQYHVW�
LQ�UHVHDUFK�DQG�GHYHORSPHQW�RI�QHZ�PDWHULDOV�DQG�SDFNDJLQJ�GHVLJQV�WKDW�ILW�RXU�FXVWRPHUV¶�QHHGV�IRU�FRQYHQLHQFH��
IRRG�VDIHW\�DQG�VXVWDLQDELOLW\�´������
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6FKXOWHV�RI�6WRFNKROP�8QLYHUVLW\�DQG�'U��*UDKDP�3HDVOHH�RI�WKH�8QLYHUVLW\�RI�1RWUH�'DPH�DQG�

SXEOLVKHG�LQ�Environmental Science & Technology Letters�LQ�)HEUXDU\�������GHWHUPLQHG�WKDW�WKH�

SDFNDJLQJ�IRU�'HIHQGDQW¶V�)UHQFK�)ULHV�FRQWDLQ�KDUPIXO�3)$6���

��� 6XEVHTXHQW� WHVWLQJ� SHUIRUPHG� PRUH� WKDQ� WZR� \HDU� ODWHU� E\� &RQVXPHU� 5HSRUWV��

GHWHUPLQHG� WKDW� WKH� SDFNDJLQJ� IRU� ERWK� SURGXFWV²ZKLFK� LV� DQ� HVVHQWLDO� DQG� LQWHJUDO� SDUW� RI�

GHOLYHULQJ�WKH�3URGXFW�WR�FRQVXPHUV²FRQWDLQ�PHDVXUDEOH�DPRXQWV�RI�RUJDQLF�IOXRULQH��ZKLFK�LV�

LQGLFDWLYH�RI�WKH�H[LVWHQFH�RI�3)$6���6SHFLILFDOO\��&RQVXPHU�5HSRUWV�GHWHUPLQHG�WKDW�WKH�3URGXFW�

SDFNDJLQJ�IRU�WKH�%LJ�0DF�FRQWDLQHG�������SDUWV�SHU�PLOOLRQ��SSP��RI�WRWDO�RUJDQLF�IOXRULQH�DQG�

WKH�3URGXFW�SDFNDJLQJ�IRU�)UHQFK�)ULHV�FRQWDLQHG�������SSP�RI�RUJDQLF�IOXRULQH����

��� �$GGLWLRQDO� WHVWLQJ� FRPPLVVLRQHG� E\� 3ODLQWLIIV� DQG� FRQGXFWHG� E\� *DOEUDLWK�

/DERUDWRULHV�DOVR�VKRZHG�WKH�H[LVWHQFH�RI�RUJDQLF�IOXRULQH�LQ�WKH�3URGXFW�SDFNDJLQJ�IRU�WKH�%LJ�

0DF���

��� 'HIHQGDQW�UHOLHV�RQ�PDQ\�RI�WKH�VDPH�VXSSOLHUV�IRU�HDFK�RI�WKH�3URGXFWV¶�SDFNDJLQJ�

DQG� KDV� QRW� VXEVWDQWLDOO\� RU�PHDQLQJIXOO\� DOWHUHG� LWV� VXSSOLHUV� IRU� WKH�3URGXFWV¶� SDFNDJLQJ� IRU�

VHYHUDO�\HDUV���,Q�DGGLWLRQ��'HIHQGDQW�KDV�QRW�VXEVWDQWLDOO\�RU�PHDQLQJIXOO\�DOWHUHG�WKH�FRPSRQHQWV�

FRPSULVLQJ�WKH�3URGXFWV¶�SDFNDJLQJ�ZLWKLQ�WKH�SDVW�VHYHUDO�\HDUV��

��� %HFDXVH� WKH� SDFNDJLQJ� IRU� WKH� 3URGXFWV� LV� FRPSULVHG� RI� VLPLODU� DQG� XQDOWHUHG�

FRPSRQHQWV��ERWK�KDYH�WHVWHG�SRVLWLYH�IRU�RUJDQLF�IOXRULQH��ZKLFK�LV�LWVHOI�LQGLFDWLYH�RI�3)$6��DQG�

WKH�SDFNDJLQJ�IRU�WKH�)UHQFK�)ULHV�KDV�WHVWHG�SRVLWLYH�IRU�FHUWDLQ�QDPHG�DQG�KDUPIXO�3)$6��LW�LV�

KLJKO\�OLNHO\�WKDW�SDFNDJLQJ�IRU�WKH�%LJ�0DF�LV�DOVR�FRPSULVHG�RI�FHUWDLQ�QDPHG�3)$6���

�������������������������������������������������
�� .HYLQ� /RULD�� ³'DQJHURXV� 3)$6� &KHPLFDOV� $UH� LQ� <RXU� )RRG� 3DFNDJLQJ�´� Consumer Reports��
KWWSV���ZZZ�FRQVXPHUUHSRUWV�RUJ�SIDV�IRRG�SDFNDJLQJ�GDQJHURXV�SIDV�FKHPLFDOV�DUH�LQ�\RXU�IRRG�SDFNDJLQJ�
D�������������ODVW�YLVLWHG�-XO\������������
�
��2UJDQLF�IOXRULQH�UHVXOWV�LGHQWLI\�D�TXDQWLW\�RI�RUJDQRIOXRULQH�FRPSRXQGV��H�J���3)$6��DQG�H[FOXGHV�WKH�SRVVLELOLW\�
WKDW�IOXRULQH�PD\�EH�SUHVHQW�IURP�RWKHU�RU�QDWXUDO�VRXUFHV��
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��

��� 7KH� KHLJKWHQHG� DPRXQWV� LQGLFDWHG� E\� DOO� VWXGLHV� GHWDLOHG� DERYH� LV� FRQFHUQLQJ��

SDUWLFXODUO\�ZKHQ�YLHZHG�LQ�UHIHUHQFH�WR�WKUHVKROG�DPRXQWV�LQGLFDWHG�LQ�YDULRXV�UHJXODWLRQV���)RU�

H[DPSOH��&DOLIRUQLD�KDV�SDVVHG�UHJXODWLRQV�HIIHFWLYH�LQ������WKDW�EDQV�IRRG�SDFNDJLQJ�FRQWDLQLQJ�

RYHU�����SSP�RUJDQLF�IOXRULQH��DQG�'HQPDUN�DOUHDG\�SURKLELWV�IRRG�SDFNDJLQJ�FRQWDLQLQJ�RYHU����

SSP�RUJDQLF�IOXRULQH���

���� 'HIHQGDQW� QRQHWKHOHVV� HPSKDVL]HV� WKH� VXVWDLQDEOH� QDWXUH� RI� LWV� 3URGXFWV¶�

SDFNDJLQJ�LQ�D�VXEVWDQWLDOO\�VLPLODU�PDQQHU��DV�H[HPSOLILHG�EHORZ���

�

�

�

�� �

�

�

�

�

�

�

���� 7KH� XVH� RI� WKH� )RUHVW� 6WHZDUGVKLS� &RXQVHO¶V� �³)6&´�� ODEHO� VHUYHV� WR� DVVXUH�

FRQVXPHUV�WKDW�WKH�3URGXFWV�SDFNDJLQJ�LV�VXVWDLQDEOH�DQG�FDQ�WUXVWHG���$V�WKH�)6&�QRWHV��³>V@HHQ�

RQ� WKRXVDQGV� RI� SURGXFW� ODEHOV� DURXQG� WKH�ZRUOG�� WKH� )6&� WUDGHPDUN²PRVW� UHFRJQL]DEO\� WKH�

IDPRXV�)6&�ORJR²DUH�WUXVWHG�E\�HWKLFDO�FRQVXPHUV�ZRUOGZLGH�´����

�������������������������������������������������
��)RUHVW�6WHZDUGVKLS�&RXQVHO��³+RZ�WR�8VH�WKH�)6&�/RJR�´�KWWSV���IVF�RUJ�HQ�IRU�EXVLQHVVHV�XVH�RXU�ORJR��ODVW�YLVLWHG�
-XO\������������
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��

���� ,Q�IDFW��WKH�)6&�IXUWKHU�QRWHV�WKDW�WKH�)6&�ORJR�PD\�EH�XVHG�WR�³VKRZ>@�VXVWDLQDEOH�

FUHGHQWLDOV�WR�\RXU�EX\HUV�´����$V�D�XVHU�RI�WKH�)6&�ORJR��'HIHQGDQW�XQGRXEWHGO\�LV�DZDUH�RI�WKH�

LPSRUWDQFH�WKDW�FRQVXPHUV�DWWDFK�WR�LW��

���� 7KXV��EDVHG�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV��D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�

WKDW� WKH�3URGXFWV� FDQ�EH� VDIHO\�SXUFKDVHG�DQG�FRQVXPHG�DV�PDUNHWHG�DQG� VROG�� �+RZHYHU�� WKH�

3URGXFWV�DUH�QRW� VDIH��SRVLQJ�D�VLJQLILFDQW�KHDOWK� ULVN� WR�XQVXVSHFWLQJ�FRQVXPHUV�� �1RU�DUH� WKH�

3URGXFWV� VXVWDLQDEOH�� � <HW�� QHLWKHU� EHIRUH� QRU� DW� WKH� WLPH� RI� SXUFKDVH� GRHV� 'HIHQGDQW� QRWLI\�

FRQVXPHUV� OLNH�3ODLQWLIIV� WKDW� LWV� 3URGXFWV� DUH� XQVDIH� DQG� KDUPIXO� WR� WKH� HQYLURQPHQW�� FRQWDLQ�

KHLJKWHQHG�OHYHOV�RI�RUJDQLF�IOXRULQH�DQG�FHUWDLQ�QDPHG�3)$6��RU�VKRXOG�RWKHUZLVH�EH�DSSURDFKHG�

ZLWK�FDXWLRQ��

���� $FFRUGLQJO\��3ODLQWLIIV�EULQJ� WKHLU�FODLPV�DJDLQVW�'HIHQGDQW� LQGLYLGXDOO\�DQG�RQ�

EHKDOI�RI�D�FODVV�RI�DOO�RWKHU�VLPLODUO\�VLWXDWHG�IRU�����YLRODWLRQ�RI�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�

/DZ��&DO��%XV��	�3URI��&RGH����������HW�VHT�������YLRODWLRQ�RI�WKH�&RQVXPHU�/HJDO�5HPHGLHV�$FW��

&DO��&LY��&RGH���������HW�VHT�������EUHDFK�RI�WKH�,PSOLHG�:DUUDQW\�XQGHU�6RQJ�%HYHUO\�&RQVXPHU�

:DUUDQW\� $FW�� &DO�� &LY�� &RGH� �� ������ HW� VHT�� DQG� &DOLIRUQLD� &RPPHUFLDO� &RGH� �� ������ ����

YLRODWLRQ� RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�3URI��&RGH� �� ������� HW� VHT��� ����

YLRODWLRQ�RI�WKH�1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ������������YLRODWLRQ�RI�WKH�1HZ�<RUN�*HQHUDO�

%XVLQHVV�/DZ������������)UDXG������&RQVWUXFWLYH�)UDXG������)UDXGXOHQW�,QGXFHPHQW�������0RQH\�

+DG�$QG�5HFHLYHG�������)UDXGXOHQW�2PLVVLRQ�RU�&RQFHDOPHQW�������)UDXGXOHQW�0LVUHSUHVHQWDWLRQ��

����� 1HJOLJHQW� 0LVUHSUHVHQWDWLRQ�� ����� 4XDVL�&RQWUDFW� �� 8QMXVW� (QULFKPHQW�� ����� %UHDFK� RI�

([SUHVV�:DUUDQW\��DQG������1HJOLJHQW�)DLOXUH�WR�:DUQ�����

7+(�3$57,(6�

�������������������������������������������������
���Id.��³:KR�FDQ�XVH�WKH�)6&�WUDGHPDUNV"´�
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��

���� 3ODLQWLII�.HQ�0F'RZHOO�LV�D�QDWXUDO�SHUVRQ�DQG�FLWL]HQ�RI�&DOLIRUQLD�ZKR�UHVLGHV�LQ�

6DQ�5DIDHO��&DOLIRUQLD���3ODLQWLII�0F'RZHOO�KDV�SXUFKDVHG�WKH�3URGXFWV�IURP�'HIHQGDQW�IRU�VHYHUDO�

\HDUV��LQFOXGLQJ�DV�UHFHQWO\�DV�0DUFK������IURP�D�0F'RQDOG¶V�ORFDWHG�LQ�6DQ�5DIDHO��&DOLIRUQLD���

3ULRU�WR�KLV�SXUFKDVH��0U��0F'RZHOO�UHYLHZHG�WKH�ODEHOLQJ��SDFNDJLQJ��DQG�PDUNHWLQJ�PDWHULDOV�

RI� KLV� 3URGXFWV�� LQFOXGLQJ� WKRVH� VHW� RXW� KHUHLQ�� LQFOXGLQJ� WKDW� WKH� 3URGXFWV� ZHUH� VDIH� DQG�

VXVWDLQDEOH���0U��0F'RZHOO�XQGHUVWRRG�WKDW�EDVHG�RQ�'HIHQGDQW¶V�FODLPV��WKDW�WKH�3URGXFWV�ZHUH�

VDIH�IRU�FRQVXPSWLRQ��DQG�RWKHUZLVH�VXVWDLQDEOH�SURGXFWV���0U��0F'RZHOO�UHDVRQDEO\�UHOLHG�RQ�

WKHVH� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� LQ� GHFLGLQJ� WR� SXUFKDVH� WKH� 3URGXFWV�� DQG� WKHVH�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�SDUW�RI� WKH�EDVLV�RI� WKH�EDUJDLQ� LQ� WKDW�KH�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�3URGXFWV��RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�RQ�WKH�VDPH�WHUPV��LI�WKH�WUXH�IDFWV�KDG�

EHHQ�NQRZQ�� �$V�D�GLUHFW�UHVXOW�RI�'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��0U��

0F'RZHOO�VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU��HFRQRPLF�LQMXULHV���

���� 0U�� 0F'RZHOO� FRQWLQXHV� WR� GHVLUH� WR� SXUFKDVH� WKH� 3URGXFWV� IURP� 'HIHQGDQW���

+RZHYHU��0U��0F'RZHOO�LV�XQDEOH�WR�GHWHUPLQH�LI�WKH�3URGXFWV�DUH�DFWXDOO\�VDIH�DQG�VXVWDLQDEOH���

0U��0F'RZHOO�XQGHUVWDQGV�WKDW�WKH�FRPSRVLWLRQ�RI�WKH�3URGXFWV�PD\�FKDQJH�RYHU�WLPH���%XW�DV�

ORQJ�DV�'HIHQGDQW�FRQWLQXHV�WR�PDUNHWV�LWV�SURGXFWV�DV�³VDIH´�DQG�³VXVWDLQDEOH�´�KH�ZLOO�EH�XQDEOH�

WR�PDNH�LQIRUPHG�GHFLVLRQV�DERXW�ZKHWKHU�WR�SXUFKDVH�'HIHQGDQW¶V�3URGXFWV�DQG�ZLOO�EH�XQDEOH�

WR�HYDOXDWH� WKH�GLIIHUHQW�SULFHV�EHWZHHQ�'HIHQGDQW¶V�3URGXFWV� DQG�FRPSHWLWRU¶V�3URGXFWV�� �0U��

0F'RZHOO� LV� IXUWKHU� OLNHO\� WR� EH� UHSHDWHGO\�PLVOHG� E\� 'HIHQGDQW¶V� FRQGXFW�� XQOHVV� DQG� XQWLO�

'HIHQGDQW�LV�FRPSHOOHG�WR�HQVXUH�WKDW�WKH�3URGXFWV�DUH�PDUNHWHG��ODEHOHG��SDFNDJHG��DQG�DGYHUWLVHG�

DV�VDIH�DQG�VXVWDLQDEOH��DUH�LQ�IDFW�VDIH�DQG�VXVWDLQDEOH���

���� 3ODLQWLII�-RVHSK�&ROORUD�LV�D�QDWXUDO�SHUVRQ�DQG�FLWL]HQ�RI�1HZ�<RUN�ZKR�UHVLGHV�LQ�

/LQGHQKXUVW��1HZ�<RUN���3ODLQWLII�&ROORUD�KDV�SXUFKDVHG�WKH�3URGXFWV�IURP�'HIHQGDQW�IRU�VHYHUDO�
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\HDUV��RIWHQ�YLVLWLQJ�WKH�0F'RQDOG¶V�UHVWDXUDQW�LQ�/LQGHQKXUVW��LQFOXGLQJ�DV�UHFHQWO\�DV�-DQXDU\�

DQG� 0DUFK� ������ � 3ULRU� WR� KLV� SXUFKDVH�� 0U�� &ROORUD� UHYLHZHG� WKH� ODEHOLQJ�� SDFNDJLQJ�� DQG�

PDUNHWLQJ�PDWHULDOV�RI� WKH�3URGXFWV�� LQFOXGLQJ�WKRVH�VHW�RXW�KHUHLQ�� LQFOXGLQJ�WKDW� WKH�3URGXFWV�

ZHUH�VDIH�DQG�VXVWDLQDEOH���0U��&ROORUD�XQGHUVWRRG�WKDW�EDVHG�RQ�'HIHQGDQW¶V�FODLPV��WKDW�3URGXFWV�

ZHUH�VDIH�IRU�FRQVXPSWLRQ��DQG�RWKHUZLVH�VXVWDLQDEOH�SURGXFWV���0U��&ROORUD�UHDVRQDEO\�UHOLHG�RQ�

WKHVH� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� LQ� GHFLGLQJ� WR� SXUFKDVH� WKH� 3URGXFWV�� DQG� WKHVH�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�SDUW�RI� WKH�EDVLV�RI� WKH�EDUJDLQ� LQ� WKDW�KH�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�3URGXFWV��RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�RQ�WKH�VDPH�WHUPV��LI�WKH�WUXH�IDFWV�KDG�

EHHQ�NQRZQ�� �$V�D�GLUHFW�UHVXOW�RI�'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��0U��

&ROORUD�VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU��HFRQRPLF�LQMXULHV���

���� 0U�� &ROORUD� FRQWLQXHV� WR� GHVLUH� WR� SXUFKDVH� WKH� 3URGXFWV� IURP� 'HIHQGDQW���

+RZHYHU��0U��&ROORUD�LV�XQDEOH�WR�GHWHUPLQH�LI�WKH�3URGXFWV�DUH�DFWXDOO\�VDIH�DQG�VXVWDLQDEOH���0U��

&ROORUD�XQGHUVWDQGV�WKDW�WKH�FRPSRVLWLRQ�RI�WKH�3URGXFWV�PD\�FKDQJH�RYHU�WLPH���%XW�DV�ORQJ�DV�

'HIHQGDQW�FRQWLQXHV�WR�PDUNHWV�LWV�SURGXFWV�DV�³VDIH´�DQG�³VXVWDLQDEOH�´�KH�ZLOO�EH�XQDEOH�WR�PDNH�

LQIRUPHG�GHFLVLRQV�DERXW�ZKHWKHU�WR�SXUFKDVH�'HIHQGDQW¶V�3URGXFWV�DQG�ZLOO�EH�XQDEOH�WR�HYDOXDWH�

WKH� GLIIHUHQW� SULFHV� EHWZHHQ�'HIHQGDQW¶V� 3URGXFWV� DQG� FRPSHWLWRU¶V� 3URGXFWV�� �0U�� &ROORUD� LV�

IXUWKHU� OLNHO\� WR� EH� UHSHDWHGO\� PLVOHG� E\� 'HIHQGDQW¶V� FRQGXFW�� XQOHVV� DQG� XQWLO� 'HIHQGDQW� LV�

FRPSHOOHG�WR�HQVXUH�WKDW�WKH�3URGXFWV�DUH�PDUNHWHG��ODEHOHG��SDFNDJHG��DQG�DGYHUWLVHG�DV�VDIH�DQG�

VXVWDLQDEOH��DUH�LQ�IDFW�VDIH�DQG�VXVWDLQDEOH���

���� 'HIHQGDQW�0F'RQDOG¶V�&RUSRUDWLRQ��³'HIHQGDQW´��LV�D�'HODZDUH�FRUSRUDWLRQ�ZLWK�

LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�ORFDWHG�LQ�&KLFDJR��,OOLQRLV�������

-85,6',&7,21�$1'�9(18(�
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���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&���������G�����$���

DV�DPHQGHG�E\�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´���EHFDXVH�WKLV�FDVH�LV�D�FODVV�DFWLRQ�

ZKHUH�WKH�DJJUHJDWH�FODLPV�RI�DOO�PHPEHUV�RI�WKH�SURSRVHG�FODVV�DUH�LQ�H[FHVV�RI����������������

H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��WKHUH�DUH�RYHU�����PHPEHUV�RI�WKH�SXWDWLYH�FODVV��DQG�DW�OHDVW�RQH�

3ODLQWLII�� DV�ZHOO� DV�PRVW�PHPEHUV� RI� WKH� SURSRVHG� FODVV�� DUH� FLWL]HQV� RI� GLIIHUHQW� VWDWHV� WKDQ�

'HIHQGDQW��

���� 7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH�'HIHQGDQW¶V�SULQFLSDO�

SODFH�RI�EXVLQHVV�LV�ORFDWHG�LQ�WKLV�'LVWULFW��DQG�WKH�DFWV�DQG�WUDQVDFWLRQV�JLYLQJ�ULVH�WR�WKLV�DFWLRQ�

RFFXUUHG�LQ�WKLV�'LVWULFW��

���� 7KLV�&RXUW�LV�WKH�SURSHU�YHQXH�IRU�WKLV�DFWLRQ�SXUVXDQW�WR�SXUVXDQW�WR����8�6�&����

�����EHFDXVH�'HIHQGDQW¶V� SULQFLSDO�SODFH�RI� EXVLQHVV� LV� ORFDWHG� LQ� WKLV�'LVWULFW� DQG�EHFDXVH� D�

VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV��RPLVVLRQV��DQG�DFWV�JLYLQJ�ULVH�WR�3ODLQWLII¶V�FODLPV�KHUHLQ�RFFXUUHG�

LQ�WKLV�'LVWULFW����

)$&78$/�$//(*$7,216�

$�� )RRG�DQG�&RQVXPHU�3UHIHUHQFHV��

���� $FFRUGLQJ�WR�D�UHFHQW�VXUYH\��FKHPLFDOV�LQ�IRRG��LQFOXGLQJ�FDUFLQRJHQV�RU�FDQFHU�

FDXVLQJ�FKHPLFDOV��UHSUHVHQWV�WKH�PRVW�LPSRUWDQW�IRRG�VDIHW\�LVVXH�WR�FRQVXPHUV�����&RQVXPHUV�

UDQNHG�WKLV�FRQFHUQ�PRUH�KLJKO\�WKDQ�DQ\�RWKHU�FRQFHUQ��LQFOXGLQJ�IRRGERUQH�LOOQHVV�IURP�EDFWHULD�

DQG�XVH�RI�SHVWLFLGHV����

�������������������������������������������������
���7RP�1HOWQHU��³&KHPLFDOV�LQ�IRRG�FRQWLQXH�WR�EH�D�WRS�IRRG�VDIHW\�FRQFHUQ�DPRQJ�FRQVXPHUV�´��6HSW�������������
KWWSV���EORJV�HGI�RUJ�KHDOWK������������FKHPLFDOV�LQ�IRRG�FRQWLQXH�WR�EH�D�WRS�IRRG�VDIHW\�FRQFHUQ�DPRQJ�
FRQVXPHUV���ODVW�YLVLWHG�-XO\������������
���Id.�
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���� $W�WKH�VDPH�WLPH��DZDUHQHVV�RI��DQG�DQ�LQFOLQDWLRQ�WRZDUG��VDIHU�SURGXFWV�LV�JXLGLQJ�

FRQVXPHU�FKRLFHV���2QH�VXUYH\��IRU�LQVWDQFH��IRXQG�WKDW�³ZKHQ�DVNHG�WR�FKRRVH�WKH�WRS�WKUHH�IDFWRUV�

WKH\�SULRULWL]H�ZKHQ�GHFLGLQJ�EHWZHHQ�SURGXFWV�� WKH�PDMRULW\�RI�FRQVXPHUV� VXUYH\HG�VDLG� WKH\�

SULRULWL]H� WKH� KHDOWK�VDIHW\� RI� SURGXFWV� ������ DQG� SURGXFWV� IUHH� RI� FHUWDLQ� WR[LF� FKHPLFDOV�

������´���

���� 7KHVH� ILQGLQJV� H[WHQG� WR� WKH� SDFNDJLQJ� RI� SURGXFWV�� ZLWK� ���� RI� FRQVXPHUV�

DJUHHLQJ�WKDW�³LW�LV�LPSRUWDQW�IRU�EUDQGV�WR�EDODQFH�VDIHW\�DQG�FRQFHUQ�IRU�WKH�HQYLURQPHQW�ZKHQ�

GHVLJQLQJ�SURGXFW�SDFNDJLQJ�´���

���� $GGLWLRQDOO\��³>W@KH�PDMRULW\�RI�VKRSSHUV�������DUH�ZLOOLQJ�WR�VSHQG�PRUH�IRU�D�SURGXFW�

WKH\�NQRZ�LV�VDIHU��ZLWK�����ZLOOLQJ�WR�VSHQG�������PRUH������ZLOOLQJ�WR�VSHQG��������PRUH��

DQG�����ZLOOLQJ�WR�VSHQG������PRUH�´���

���� 7KXV��WKHUH�LV�HQRUPRXV�LQFHQWLYH�IRU�FRPSDQLHV�VXFK�DV�'HIHQGDQW�WR�PDUNHW�WKHLU�

SURGXFWV�DV�VDIH�DQG�VXVWDLQDEOH���,QGHHG��'HIHQGDQW�KDV�UHSHDWHGO\�DQG�SHUYDVLYHO\�WRXWHG�WKHVH�

FRQVLGHUDWLRQV�DV�UHDVRQV�WR�SXUFKDVH�WKH�3URGXFWV�RYHU�FRPSHWLWRUV¶�3URGXFWV���([DPSOHV�RI�WKHVH�

UHSUHVHQWDWLRQV�DUH�LQFOXGHG�EHORZ���

���� 7KHVH�LQFOXGH�VWDWHPHQWV�PDGH�GLUHFWO\�RQ�'HIHQGDQW¶V�ZHEVLWH�VXFK�DV�³)URP�WKH�

VWDUW��ZH¶YH�EHHQ�FRPPLWWHG�WR�GRLQJ�WKH�ULJKW�WKLQJ���$QG�HYHU\�GD\��DOO�DURXQG�WKH�JOREH��ZH�SXW�

�������������������������������������������������
��� 0DGH� 6DIH�� ³:KDW� 6KRSSHUV� :DQW�� 6DIH� 	� +HDOWK\� 3URGXFWV�´� KWWSV���ZZZ�PDGHVDIH�RUJ�ZS�
FRQWHQW�XSORDGV���������:KDW�6KRSSHUV�:DQW�SGI��ODVW�YLVLWHG�-XO\������������
��� *UD\�� ³1HZ� &RQVXPHU� 3DFNDJLQJ� 7UHQGV� $UH� &KDQJLQJ� WKH� *DPH� IRU� )RRG� 	� %HYHUDJH� 3URFHVVRUV�´�
KWWSV���ZZZ�JUD\�FRP�LQVLJKWV�QHZ�FRQVXPHU�SDFNDJLQJ�WUHQGV�DUH�FKDQJLQJ�WKH�JDPH�IRU�IRRG�EHYHUDJH�
SURFHVVRUV���ODVW�YLVLWHG�-XO\������������
���0DGH�6DIH��³:KDW�6KRSSHUV�:DQW�´�DW����
�
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SHRSOH��SURFHVVHV�DQG�SUDFWLFHV�LQWR�SODFH�WR�PDNH�TXDOLW\�IRRG��PRUH�UHVSRQVLEOH�VRXUFLQJ�FKRLFHV��

D�VWURQJHU�FRPPXQLW\�DQG�D�EHWWHU�SODQHW�´���

���� 'HIHQGDQW�VWDWHV�RQ�LWV�ZHEVLWH�WKDW�³>I@URP�PLQLPL]LQJ�KRZ�PXFK�SDFNDJLQJ�ZH�

XVH�WR�LQYHVWLQJ�DQG�SDUWQHULQJ�WR�DGYDQFH�VXVWDLQDEOH�DQG�UHJHQHUDWLYH�DJULFXOWXUDO�SUDFWLFHV�±�ZH�

ZDQW�WR�KHOS�SURWHFW�RXU�SODQHW�IRU�FRPPXQLWLHV�WRGD\�DQG�LQ�WKH�IXWXUH�´���

���� 'HIHQGDQW�SURPLQHQWO\�TXRWHV�LWV�([HFXWLYH�9LFH�3UHVLGHQW��)UDQFHVFD�'H%LDVH��RQ�

LWV�ZHEVLWH�DV�VWDWLQJ�³µ7R�VHFXUH�D�WKULYLQJ�IRRG�V\VWHP�IRU�WKH�IXWXUH��WKH�IRRG�LQGXVWU\�KDV�DQ�

RSSRUWXQLW\²DQG�D�UHVSRQVLELOLW\²WR�KHOS�PLWLJDWH�WKH�LPSDFWV�RI�FOLPDWH�FKDQJH�DQG�ILQG�PRUH�

VXVWDLQDEOH�ZD\V�WR�IHHG�SHRSOH�¶´���

���� 'HIHQGDQW�VWDWHV�RQ�LWV�ZHEVLWH�WKDW�LWV�³3DFNDJLQJ�KHOSV�XV�VHUYH�IRRG�TXLFNO\�DQG�

VDIHO\�WR�RXU�FXVWRPHUV�´���

���� 'HIHQGDQW�VWDWHV�RQ�LWV�ZHEVLWH�WKDW�³3URYLGLQJ�VDIH�IRRG�LV�RXU�QXPEHU�RQH�SULRULW\�

DQG�D�UHVSRQVLELOLW\�WKDW�ZH�WDNH�VHULRXVO\�´���

���� 'HIHQGDQW�VWDWHV�RQ�LWV�ZHEVLWH�WKDW�³7R�GR�WKLV��0F'RQDOG¶V�UHQHZHG�DQG�UHIUHVKHG�

RXU�*OREDO�)RRG�6DIHW\�6WUDWHJ\�LQ�������ZKLFK�HQVXUHV�ZH�LQWHJUDWH�IRRG�VDIHW\�LQWR�WKH�GHVLJQ�

RI�IRRG�>DQG@�SDFNDJLQJ>�@´���

�������������������������������������������������
���0F'RQDOG¶V��³9DOXHV�LQ�$FWLRQ�´�KWWSV���ZZZ�PFGRQDOGV�FRP�XV�HQ�XV�DERXW�XV�YDOXHV�LQ�DFWLRQ�KWPO��ODVW�YLVLWHG�
-XO\������������
���0F'RQDOG¶V�³2XU�3ODQHW�´�KWWSV���FRUSRUDWH�PFGRQDOGV�FRP�FRUSPFG�RXU�SXUSRVH�DQG�LPSDFW�RXU�SODQHW�KWPO��ODVW�
YLVLWHG�-XO\������������
���Id.�
��� 0F'RQDOG¶V�� ³&OLPDWH� 5LVN� 	� 5HVLOLHQF\� 6XPPDU\� �����´�
KWWSV���FRUSRUDWH�PFGRQDOGV�FRP�FRQWHQW�GDP�JZVFRUS�DVVHWV�RXU�SODQHW�FOLPDWH�DFWLRQ�0F'RQDOGV������&OLPDWH�
5LVN�DQG�5HVLOLHQF\�6XPPDU\�SGI�DW�����ODVW�YLVLWHG�-XO\������������
���0F'RQDOG¶V��³)RRG�6DIHW\��KWWSV���FRUSRUDWH�PFGRQDOGV�FRP�FRUSPFG�RXU�SXUSRVH�DQG�LPSDFW�IRRG�TXDOLW\�DQG�
VRXUFLQJ�IRRG�VDIHW\�KWPO��ODVW�YLVLWHG�-XO\������������
���Id. 
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���� 'HIHQGDQW� VWDWHV� RQ� LWV� ZHEVLWH� WKDW� ³:H� EHOLHYH� IRRG� VDIHW\� VKRXOG� EH� D� NH\�

FRQVLGHUDWLRQ�IRU�HYHU\�FRPSDQ\�LQ�RXU�LQGXVWU\>�@´���

���� 'HIHQGDQW�KDV�DPSOLILHG� WKLV�HWKRV� LQ� LWV�SDFNDJLQJ��ZKLFK��DV�'HIHQGDQW�QRWHV��

³OLYHV�VHDPOHVVO\�ZLWK�WKH�EUDQG�LGHQWLW\��DV�WKH\�ZHUH�FUHDWHG�LQ�SDUDOOHO�RYHU�WKH�FRXUVH�RI�IRXU�

\HDUV�� �7KH�SRLQW�RI�YLHZ�DQG�SULQFLSOHV�KROG� WUXH� DFURVV� HYHU\�PHQX� LWHP� WR�PDNH�ZD\� IRU� D�

FRKHVLYH�V\VWHP>�@´���

���� 7KXV��ZKHQ�FRQVXPHUV�� OLNH�3ODLQWLIIV� LQWHUDFW�ZLWK�'HIHQGDQW¶V�SDFNDJLQJ�� WKH\�

H[SHFW�LW�WR�HPERG\�'HIHQGDQW¶V�EUDQG��ZKLFK�DV�QRWHG�DERYH��KDV�FRQWLQXRXVO\�HPSKDVL]HG�VDIHW\�

DQG�VXVWDLQDELOLW\��

���� $QG�'HIHQGDQW�UHFRJQL]HG�WKLV�LQ�LWV�UHSRUW�WR�LQYHVWRUV�LPPHGLDWHO\�IROORZLQJ�WKH�

UHEUDQG��QRWLQJ�WKDW�³)URP�WLPH�WR�WLPH��ZH�KDYH�UHLQYLJRUDWHG�RXU�YDOXHV�WR�VWD\�UHVSRQVLYH�WR�WKH�

FKDQJLQJ�QHHGV�RI�RXU�FXVWRPHUV���,Q�������ZH�GLG�MXVW�WKDW�±�FODULI\LQJ�ZKDW�JXLGHV�XV�DQG�ZKDW�

ZH�VWDQG�IRU�WR�PDNH�WKH�YDOXHV�RI�WKLV�%UDQG�DV�FOHDU��FRQFLVH�DQG�UHOHYDQW�WR�WRGD\�DV�SRVVLEOH�´���

���� 'HIHQGDQW� QRWHG� WKDW� WKLV� UHEUDQG�ZDV� UHIOHFWHG� LQ� )RRG�4XDOLW\� DQG� 6RXUFLQJ��

VWDWLQJ�WKDW�³7KH�VDIHW\�DQG�TXDOLW\�RI�RXU�IRRG�LV�D�WRS�SULRULW\��DQG�ZH�DUH�FRQVWDQWO\�LQQRYDWLQJ�

WKH�VWULYH�WR�PHHW�DQG�H[FHHG�RXU�FXVWRPHUV¶�H[SHFWDWLRQV�´���

���� &RQVXPHUV�ZRXOG�QRW�H[SHFW�WKDW�'HIHQGDQW¶V�3URGXFWV��ZKLFK�DUH�PDUNHWHG�DV�VDIH�

DQG�VXVWDLQDEOH��ZRXOG�FRQWDLQ�KHLJKWHQHG�OHYHOV�RI�RUJDQLF�IOXRULQH�DQG�FDQFHU�FDXVLQJ�3)$6���

�������������������������������������������������
���Id.�
��� 3DFNDJLQJ� (XURSH�� ³7KH� LQVLGH� VWRU\� RI� WKH� 0F'RQDOG¶V� SDFNDJLQJ� UHEUDQG�´� �0DU�� ���� �������
KWWSV���SDFNDJLQJHXURSH�FRP�WKH�LQVLGH�VWRU\�RI�WKH�PFGRQDOGV�SDFNDJLQJ�UHEUDQG�����DUWLFOH� �ODVW� YLVLWHG� -XO\� ���
���������
��� 0F'RQDOG¶V� ����� 1RWLFH� RI� $QQXDO� 6KDUHKROGHU¶V� 0HHWLQJ� DQG� 3UR[\� 6WDWHPHQW�� DW� ���
KWWSV���FRUSRUDWH�PFGRQDOGV�FRP�FRQWHQW�GDP�JZVFRUS�DVVHWV�LQYHVWRUV��������3UR[\���6WDWHPHQW�SGI� �ODVW�
YLVLWHG�-XO\������������
�
���Id.�DW������
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���� $V�GHVFULEHG�EHORZ��GHVSLWH�'HIHQGDQW¶V�WDUJHWHG�UHEUDQGLQJ�HIIRUWV��'HIHQGDQW¶V�

3URGXFWV�DUH�QRW� VXVWDLQDEOH�RU�VDIH� IRU�FRQVXPSWLRQ��DQG�SRVH�D�FULWLFDO� ULVN� WR� WKH�VDIHW\�DQG�

KHDOWK�RI�FRQVXPHUV��

%�� 3)$6�,Q�)RRG�3DFNDJLQJ�,V�+DUPIXO�7R�+XPDQV�$QG�7KH�(QYLURQPHQW���

���� 'U��6FKXOWHV¶� DQG�'U��3HDVOHH¶V� UHVHDUFK�SXEOLVKHG� LQ�(QYLURQPHQWDO�6FLHQFH�	�

7HFKQRORJ\�/HWWHUV�LQ�)HEUXDU\������UHYHDOHG�WKDW�WKH�SDFNDJLQJ�IRU�'HIHQGDQW¶V�)UHQFK�)ULHV�

FRQWDLQ� KDUPIXO� 3)$6�� LQFOXGLQJ� SHUIOXRURKH[DQRLF� DFLG� �³3)+[$´��� SHUIOXRURKHSWDQRLF� DFLG�

�³3)+S$´��� SHUIOXRURRFWDQRLF� DFLG� �³O�3)2$´��� SHUIOXRURRFWDQH� VXOIRQDWH� �³��3)26´���

SHUIOXRURGHFDQRLF�DFLG��³3)'$´���SHUIOXRURXQGHFDQRLF�DFLG��³3)8Q'$´���SHUIOXRURWULGHFDQRLF�

DFLG��³3)7U'$´���SHUIOXRURWHWUDGHFDQRLF�DFLG��³3)7H'$´�������IOXRURWHORPHU�SKRVSKDWH�GLHVWHU�

�³���� GL3$3´��� ���� IOXRURWHORPHU� SKRVSKDWH� GLHVWHU� �³���� GL3$3´��� �������� IOXRURWHORPHU�

SKRVSKDWH� GLHVWHU� �³�������� GL3$3´��� ��������� IOXRURWHORPHU� SKRVSKDWH� GLHVWHU� � �³���������

GL3$3´���DQG����������IOXRURWHORPHU�SKRVSKDWH�GLHVWHU��³���������GL3$3´���DPRQJ�VHYHUDO�RWKHUV���

���� 7KH� KHDOWK� ULVNV� IURP� WKHVH� 3)$6� DUH� VHULRXV�� )RU� H[DPSOH�� WKH�(QYLURQPHQWDO�

3URWHFWLRQ�$JHQF\� �³(3$´�� KDV� LQGLFDWHG� WKDW� 3)+[$� FDQ� FDXVH� KHSDWLF�� GHYHORSPHQWDO�� DQG�

KHPDWRSRLHWLF�HIIHFWV�LQ�KXPDQV���

���� 6HYHUDO�RI�WKH�RWKHUV�DUH�NQRZQ�WR�FDXVH�WK\URLG�GLVUXSWLRQ��LQGXFH�DSRSWRVLV��RU�

WKH� GHDWK� RI� FHOOV�� KHSDWR[LFLW\�� QHXURWR[LFLW\�� UHSURGXFWLYH� WR[LFLW\�� LPPXQRWR[LFLW\�� UHQDO�

WR[LFLW\�� R[LGDWLYH� VWUHVV�� RVWHRDUWKULWLV�� GHFUHDVHG� DQWLERG\� UHVSRQVH� WR� YDFFLQHV�� DPRQJVW� D�

PXOWLWXGH�RI�RWKHU�KDUPIXO�HIIHFWV���

���� 7KH�UHVHDUFKHUV¶�VWXG\�EXLOW�RQ�WKH������SXEOLVKHG�ILQGLQJV�E\�7R[LF�)UHH�)XWXUH�

ZKLFK�GHPRQVWUDWHG�WKDW�WKH�3URGXFWV�FRQWDLQHG�KHLJKWHQHG�OHYHOV�RI�RUJDQLF�IOXRULQH����

�������������������������������������������������
��� -HQ� 'LFNPDQ�� et al.� ³3DFNDJHG� LQ� 3ROOXWLRQ�� $UH� IRRG� FKDLQV� XVLQJ� 3)$6� LQ� SDFNDJLQJ"´�
KWWSV���WR[LFIUHHIXWXUH�RUJ�SDFNDJHG�LQ�SROOXWLRQ���ODVW�YLVLWHG�-XO\������������
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���

���� 7KHVH�UHVXOWV�ZHUH�UHSOLFDWHG�DQG�H[SDQGHG�XSRQ�E\�&RQVXPHU�5HSRUWV�LQ�0DUFK�

������7KH�UHVXOWV�RI�WKDW�WHVWLQJ�DUH�VHW�RXW�EHORZ���

�

�

�

�

�

�

�

�

�

�

�

���� $V� GHPRQVWUDWHG�� GHVSLWH� FRQWDLQLQJ� OHVV� RUJDQLF� IOXRULQH� WKDQ� WKH� ZUDSSHU� IRU�

)UHQFK�)ULHV��WKH�%LJ�0DF�FRQWDLQHU�FRQWDLQV�D�PDWHULDO�DPRXQW�RI�3)$6���

���� $GGLWLRQDOO\��3ODLQWLIIV�FRQGXFWHG�IXUWKHU�WHVWLQJ�DW�*DOEUDLWK�/DERUDWRU\�LQ�0D\�

�����DQG��DJDLQ��IRXQG�KHLJKWHQHG�OHYHOV�RI�RUJDQLF�IOXRULQH���

���� 7KH�UHDVRQ�FRPSDQLHV�OLNH�'HIHQGDQW�XVH�3)$6�LQ�WKHLU�IRRG�SDFNDJLQJ�SURGXFWV�

LV� VLPSOH�� WKH�FRDWLQJ�DFWV� ³DV�D�EDUULHU� WR�NHHS�JUHDVH� IURP�HVFDSLQJ´�DQG�³IURP� OHDNLQJ� LQWR�

SHRSOH¶V�KDQGV�´����

�������������������������������������������������
�
��,RZD�6WDWH�8QLYHUVLW\�� ³1HZ�VWXG\�FDOOV� IRU�PLWLJDWLRQ��PRQLWRULQJ�RI� FRPPRQ�JUHDVH�SURRILQJ� IRRG�SDFNDJLQJ�
FKHPLFDOV�´�News Service��2FW�������������KWWSV���ZZZ�QHZV�LDVWDWH�HGX�QHZV������������SIDV������ODVW�YLVLWHG�-XO\�
�����������
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���� %XW� 3)$6� DUH� QRW� QHFHVVDU\� IRU� WKLV� LQWHQGHG� RXWFRPH�� � ,QGHHG�� QXPHURXV� RI�

'HIHQGDQW¶V� FRPSHWLWRUV¶� SURGXFWV� KDYH� EHHQ� WHVWHG� E\� UHVHDUFKHUV� DQG� IRXQG� WR� FRQWDLQ� QR�

GHWHFWDEOH�OHYHOV�RI�RUJDQLF�IOXRULQH�����$FFRUGLQJO\��'HIHQGDQW�ZRXOG�KDYH�KDG�NQRZOHGJH�WKDW�LW�

FRXOG� SURGXFH� WKH� 3URGXFWV¶� SDFNDJLQJ�ZLWKRXW� WKH� KHLJKWHQHG� OHYHOV� RI� 3)$6� LQKHUHQW� LQ� LWV�

FXUUHQW�FRPSRVLWLRQ����

���� <HW�� 'HIHQGDQW� FKRVH� QRW� WR�� DQG� LQVWHDG� FRQFHDOHG� WKLV� LQIRUPDWLRQ� IURP�

FRQVXPHUV��WR�LQFUHDVH�E\�WKH�FRVW�VDYLQJV�DVVRFLDWHG�ZLWK�XVLQJ�WKHVH�FKHPLFDOV��

���� 7KLV�KDV�QRW�EHHQ�ZLWKRXW�FRQVHTXHQFHV�IRU�FRQVXPHUV��DV�3)$6�LQ�IRRG�SDFNDJLQJ�

PLJUDWHV���RQWR�WKH�IRRG��H[SRVLQJ�FRQVXPHUV�WR�3)$6�YLD�LQJHVWLRQ�����

���� :RUU\LQJO\�� DOO� 3)$6� FRQWDLQ� FDUERQ�IOXRULQH� ERQGV²RQH� RI� WKH� VWURQJHVW� LQ�

QDWXUH²ZKLFK�PDNH�WKHP�KLJKO\�SHUVLVWHQW�ERWK�LQ�WKH�HQYLURQPHQW�DQG�LQ�KXPDQ�ERGLHV��

���� 7KDW�WKHVH�VXEVWDQFHV�DUH�KDUPIXO�WR�WKH�KXPDQ�ERG\�LV�EH\RQG�GLVSXWH���,Q�D������

VWXG\�� IRU� H[DPSOH�� WKH�8�6��'HSDUWPHQW�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV¶�1DWLRQDO�7R[LFRORJ\�

3URJUDP�IRXQG�WKDW�3)$6�KDYH�DGYHUVH�HIIHFWV�RQ�KXPDQ�RUJDQ�V\VWHPV��ZLWK�WKH�JUHDWHVW�LPSDFW�

VHHQ�LQ�WKH�OLYHU�DQG�WK\URLG�KRUPRQH����

���� $�ILJXUH�IURP�WKH�(XURSHDQ�(QYLURQPHQWDO�$JHQF\��³(($´��VKRZV�WKDW�³HIIHFWV�RI�

3)$6�RQ�KXPDQ�KHDOWK�´���

�������������������������������������������������
���See supra�Q�����DQG�supra�Q�����
���7�+��%HJOH\��³0LJUDWLRQ�RI�IOXRURFKHPLFDO�SDSHU�DGGLWLYHV�IURP�IRRG�FRQWDFW�SDSHU�LQWR�IRRGV�DQG�IRRG�VLPXODQWV�´�
)RRG� $GGLWLYHV� 	� &RQWDPLQDQWV�� 3DUW� $�� ������ ���������
KWWSV���ZZZ�WDQGIRQOLQH�FRP�GRL�DEV���������������������������
��� See� 1DW¶O� 7R[LFRORJ\� 3URJUDP�� Per- and Polyfluoroalkyl Substances (PFAS)��
KWWSV���QWS�QLHKV�QLK�JRY�ZKDWZHVWXG\�WRSLFV�SIDV�LQGH[�KWPO��$XJ������������ODVW�YLVLWHG�-XO\������������
���(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\��3)$6�([SODLQHG��KWWSV���ZZZ�HSD�JRY�SIDV�SIDV�H[SODLQHG��ODVW�YLVLWHG�-XO\����
��������
��� (XURSHDQ� (QYLURQPHQW� $JHQF\�� ³(PHUJLQJ� &KHPLFDO� 5LVNV� LQ� (XURSH� ±� µ3)$6¶´� �'HF�� ���� �������
KWWSV���ZZZ�HHD�HXURSD�HX�SXEOLFDWLRQV�HPHUJLQJ�FKHPLFDOV�ULVNV�LQ�HXURSH��ODVW�YLVLWHG�-XO\������������
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�

���� 7KH� &HQWHUV� IRU� 'LVHDVH� &RQWURO¶V� $JHQF\� IRU� 7R[LF� 6XEVWDQFHV� DQG� 'LVHDVH�

5HJLVWU\�KDV�DOVR�UHFRJQL]HG�WKDW�H[SRVXUH�WR�KLJK�OHYHOV�RI�3)$6�PD\�LPSDFW�WKH�LPPXQH�V\VWHP�

DQG�UHGXFH�DQWLERG\�UHVSRQVHV�WR�YDFFLQHV����

���� ,Q� WRWDO�� WKLV� UHVHDUFK�GHPRQVWUDWHV� WKDW� WKH� ULVN�RI� VHYHUH� FRPSOLFDWLRQV� DULVLQJ�

IURP�H[SRVXUH�WR�3)$6�LV�ERWK�FUHGLEOH�DQG�VXEVWDQWLDO��

���� 7KH� KDUPIXO� ULVNV� DOVR� H[WHQG� WR� WKH� HQYLURQPHQW�ZKHUH�� RQFH� LQWURGXFHG�� WKH\�

TXLFNO\�VSUHDG�DURXQG�WKH�JOREH�WKURXJK�PXOWLSOH�SDWKZD\V��DV�GHPRQVWUDWHG�LQ�WKH�ILJXUH�EHORZ����

�

�

�

�������������������������������������������������
��� $JHQF\� IRU� 7R[LF� 6XEVWDQFHV� DQG� 'LVHDVH� 5HJLVWU\�� ³:KDW� DUH� WKH� KHDOWK� HIIHFWV� RI� 3)$6�´�
KWWSV���ZZZ�DWVGU�FGF�JRY�SIDV�KHDOWK�HIIHFWV�LQGH[�KWPO��-XQH������������ODVW�DFFHVVHG�-XO\������������
���3)$6�)UHH��³:KDW�DUH�3)$6"´�KWWSV���ZZZ�SIDVIUHH�RUJ�XN�DERXW�SIDV��ODVW�DFFHVVHG�-XO\�������������
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�

���� 2QFH�LQWURGXFHG��3)$6�FDXVH�PDQ\�RI�WKH�VDPH�SUREOHPV�IRU�RWKHU�DQLPDOV�DV�WKH\�

GR�IRU�KXPDQV��LQFOXGLQJ�KDUP�WR�WKH�LPPXQH�V\VWHP��NLGQH\�DQG�OLYHU�IXQFWLRQ�RI�VHYHUDO�DQLPDOV�

IURP�GROSKLQV�WR�VHD�RWWHUV�WR�SRODU�EHDUV�����2IWHQ�PDNLQJ�WKHLU�ZD\�WR�GLQQHU�WDEOHV�RI�SHRSOH�

ZKR�GLG�QRW�HYHQ�SXUFKDVH�WKH�3URGXFW����

&�� 'HIHQGDQW¶V�0LVUHSUHVHQWDWLRQV�DQG�2PLVVLRQV�$UH�$FWLRQDEOH�

���� 3ODLQWLIIV� DQG� WKH�&ODVV�ZHUH� LQMXUHG� E\� WKH� IXOO� SXUFKDVH� SULFH� RI� WKH�3URGXFWV�

EHFDXVH�WKH�3URGXFWV�DUH�ZRUWKOHVV��DV�WKH\�DUH�PDUNHWHG�DV�VDIH�DQG�VXVWDLQDEOH�ZKHQ�WKH\�DUH�QRW�

LQ�IDFW�VDIH�DQG�VXVWDLQDEOH���

���� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�EDUJDLQHG�IRU�SURGXFWV�WKDW�DUH�VDIH�IRU�FRQVXPSWLRQ�

DQG� VXVWDLQDEOH�� DQG� ZHUH� GHSULYHG� RI� WKH� EDVLV� RI� WKHLU� EDUJDLQ� ZKHQ� 'HIHQGDQW� VROG� WKHP��

3URGXFWV� LQ� SDFNDJLQJ� FRQWDLQLQJ� GDQJHURXV� VXEVWDQFHV� ZLWK� ZHOO�NQRZQ� KHDOWK� DQG�

HQYLURQPHQWDO�FRQVHTXHQFHV��

�������������������������������������������������
���Id.  
���Id. 
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���� 1R� UHDVRQDEOH� FRQVXPHU� ZRXOG� H[SHFW� WKDW� 3URGXFWV� PDUNHWHG� DV� VDIH� DQG�

VXVWDLQDEOH�ZRXOG�SRVH�D�ULVN� WR� WKHLU�KHDOWK��VDIHW\��DQG�ZHOOEHLQJ��RU� WKDW� WKH\�ZRXOG�FRQWDLQ�

KHLJKWHQHG� OHYHOV� RI� RUJDQLF� IOXRULQH� DQG� GDQJHURXV� 3)$6�� ZKLFK� DUH� LQGLVSXWDEO\� OLQNHG� WR�

KDUPIXO�KHDOWK�HIIHFWV�LQ�KXPDQV�DQG�WKH�HQYLURQPHQW���$FFRUGLQJO\��3ODLQWLIIV�DQG�&ODVV�0HPEHUV�

VXIIHUHG�HFRQRPLF�LQMXULHV�DV�D�UHVXOW�RI�SXUFKDVLQJ�WKH�3URGXFWV��

���� �$V�WKH�3URGXFWV�H[SRVHV�FRQVXPHUV�WR�RUJDQLF�IOXRULQH�DQG�3)$6�WKDW�SRVH�D�ULVN�

WR�FRQVXPHUV¶�KHDOWK��WKH�3URGXFWV�DUH�QRW�ILW�IRU�FRQVXPSWLRQ�E\�KXPDQV���3ODLQWLIIV�DQG�WKH�&ODVV�

DUH�IXUWKHU�HQWLWOHG�WR�GDPDJHV�IRU�WKH�LQMXU\�VXVWDLQHG�LQ�EHLQJ�H[SRVHG�WR�KHLJKWHQHG�OHYHOV�RI�

RUJDQLF�IOXRULQH�DQG�WR[LF�3)$6��GDPDJHV�UHODWHG�WR�'HIHQGDQW¶V�FRQGXFW��DQG�LQMXQFWLYH�UHOLHI���

���� 0RUHRYHU��EHFDXVH� WKHVH� IDFWV� UHODWH� WR�D�FULWLFDO� VDIHW\�UHODWHG�GHILFLHQF\� LQ� WKH�

3URGXFWV��'HIHQGDQW�ZDV�XQGHU�D�FRQWLQXRXV�GXW\�WR�GLVFORVH�WR�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�WKH�

WUXH� VWDQGDUG�� TXDOLW\�� DQG� JUDGH� RI� WKH� 3URGXFWV� DQG� WR� GLVFORVH� WKDW� WKH� 3URGXFWV� FRQWDLQHG�

VXEVWDQFHV� NQRZQ� WR� KDYH� DGYHUVH� KHDOWK� HIIHFWV�� � 1RQHWKHOHVV�� 'HIHQGDQW� FRQFHDOHG� DQG�

DIILUPDWLYHO\�PLVUHSUHVHQWHG�WKH�3URGXFWV��DV�GLVFXVVHG�KHUHLQ���

���� $OWKRXJK�'HIHQGDQW�LV�LQ�WKH�EHVW�SRVLWLRQ�WR�NQRZ�ZKDW�FRQWHQW�LW�SODFHG�RQ�LWV�

ZHEVLWH� DQG� LQ� PDUNHWLQJ� PDWHULDOV� GXULQJ� WKH� UHOHYDQW� WLPHIUDPH�� DQG� WKH� NQRZOHGJH� WKDW�

'HIHQGDQW�KDG�UHJDUGLQJ�WKH�3)$6�DQG�LWV�IDLOXUH�WR�GLVFORVH�WKH�H[LVWHQFH�RI�RUJDQLF�IOXRULQH�DQG�

3)$6�LQ�WKH�3URGXFWV�WR�FRQVXPHUV��WR�WKH�H[WHQW�QHFHVVDU\��3ODLQWLIIV�VDWLVI\�WKH�UHTXLUHPHQWV�RI�

5XOH���E��E\�DOOHJLQJ�WKH�IROORZLQJ�IDFWV�ZLWK�SDUWLFXODULW\���

���� :+2�� � 'HIHQGDQW�� 0F'RQDOG¶V�� PDGH� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�RU�

RPLVVLRQV�RI�IDFW�DERXW�WKH�3URGXFWV�WKURXJK�LWV�ODEHOLQJ��ZHEVLWH�UHSUHVHQWDWLRQV��DQG�PDUNHWLQJ�

VWDWHPHQWV�� ZKLFK� LQFOXGH� WKH� VWDWHPHQWV� WKDW� WKH� 3URGXFWV� DUH� VDIH� DQG� VXVWDLQDEOH�� � 7KHVH�
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���

UHSUHVHQWDWLRQV� FRQVWLWXWH� RPLWWHG� PDWHULDO� LQIRUPDWLRQ� UHJDUGLQJ� KDUPIXO� FKHPLFDOV� LQ� WKH�

3URGXFWV¶�SDFNDJLQJ�ZKLFK�LV�HVVHQWLDO�DQG�LQWHJUDO�WR�GHOLYHULQJ�WKH�3URGXFWV�WR�WKH�FRQVXPHU��

���� :+$7���'HIHQGDQW¶V�FRQGXFW�KHUH�ZDV��DQG�FRQWLQXHV�WR�EH��IUDXGXOHQW�EHFDXVH�LW�

RPLWWHG�DQG�FRQFHDOHG�WKDW�WKH�3URGXFWV�FRQWDLQ�VXEVWDQFHV²RUJDQLF�IOXRULQH�DQG�3)$6²WKDW�DUH�

ZLGHO\� NQRZQ� WR� KDYH� VLJQLILFDQW� KHDOWK� UHSHUFXVVLRQV�� � 7KXV�� 'HIHQGDQW¶V� FRQGXFW� GHFHLYHG�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LQWR�EHOLHYLQJ�WKDW�WKH�3URGXFWV�DUH�VDIH�DQG�VXVWDLQDEOH��ZKHQ�WKH\�

DUH�QRW�� �'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW� WKLV� LQIRUPDWLRQ� LV�PDWHULDO� WR�UHDVRQDEOH�

FRQVXPHUV��LQFOXGLQJ�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LQ�PDNLQJ�WKHLU�SXUFKDVLQJ�GHFLVLRQV��\HW�LW�

FRQWLQXHG�WR�SHUYDVLYHO\�PDUNHW�WKH�3URGXFWV�LQ�WKLV�PDQQHU��

���� :+(1���'HIHQGDQW�PDGH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�GXULQJ�WKH�

SXWDWLYH�FODVV�SHULRGV��LQFOXGLQJ�SULRU�WR�DQG�DW�WKH�WLPH�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG�

WKH�3URGXFWV��GHVSLWH�LWV�NQRZOHGJH�WKDW�WKH�3URGXFWV¶�SDFNDJLQJ�FRQWDLQHG�KDUPIXO�VXEVWDQFHV���

���� :+(5(�� �'HIHQGDQW¶V�PDUNHWLQJ�PHVVDJH�ZDV� XQLIRUP� DQG� SHUYDVLYH�� FDUULHG�

WKURXJK�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�RQ�WKH�ODEHOLQJ�RI�WKH�3URGXFWV¶�SDFNDJLQJ��

ZHEVLWH��DQG�WKURXJK�PDUNHWLQJ�PDWHULDOV���

���� +2:�� � 'HIHQGDQW� PDGH� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�RU� IDLOHG� WR� GLVFORVH�

PDWHULDO� IDFWV� UHJDUGLQJ� WKH� 3URGXFWV�� LQFOXGLQJ� WKH� SUHVHQFH� RI� KHLJKWHQHG� OHYHOV� RI� RUJDQLF�

IOXRULQH�DQG�3)$6���

���� :+<���'HIHQGDQW�PDGH�WKH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�GHWDLOHG�

KHUHLQ�IRU�WKH�H[SUHVV�SXUSRVH�RI�LQGXFLQJ�3ODLQWLIIV��&ODVV�0HPEHUV��DQG�DOO�UHDVRQDEOH�FRQVXPHUV�

WR�SXUFKDVH�DQG�RU�SD\�IRU�WKH�3URGXFWV��WKH�HIIHFW�RI�ZKLFK�ZDV�WKDW�'HIHQGDQW�SURILWHG�E\�VHOOLQJ�

WKH�3URGXFWV�WR�KXQGUHGV�RI�WKRXVDQGV�RI�FRQVXPHUV���
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���� ,1-85<���3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG��SDLG�D�SUHPLXP��RU�RWKHUZLVH�

SDLG� PRUH� IRU� WKH� 3URGXFWV� ZKHQ� WKH\� RWKHUZLVH� ZRXOG� QRW� KDYH� DEVHQW� 'HIHQGDQW¶V�

PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV��

72//,1*�$1'�(67233(/�2)�7+(�67$787(�2)�/,0,7$7,216�

���� 'HIHQGDQW�ZRXOG�KDYH�KDG�DFWXDO�NQRZOHGJH�IRU�\HDUV�WKDW�WKH�3URGXFWV¶�SDFNDJLQJ�

FRQWDLQV�KDUPIXO�FKHPLFDOV�VXFK�DV�KHLJKWHQHG�OHYHO�RI�RUJDQLF�IOXRULQH�DQG�3)$6��

���� $OWKRXJK�'HIHQGDQW�ZDV�DZDUH�RI�WKH�GHFHSWLRQ�LQ�LWV�ODEHOLQJ�JLYHQ�WKH�LQFOXVLRQ�

RI� RUJDQLF� IOXRULQH� DQG� 3)$6� LQ� WKH� 3URGXFWV� GHVSLWH� FODLPV� RI� WKH� 3URGXFWV¶� VDIHW\� DQG�

VXVWDLQDELOLW\�� LW� WRRN�QR� VWHSV� WR�ZDUQ�3ODLQWLIIV� RU�&ODVV�0HPEHUV� RI� ULVNV� UHODWHG� WR� RUJDQLF�

IOXRULQH�DQG�3)$6�LQ�WKH�3URGXFWV��

���� 'HVSLWH�LWV�NQRZOHGJH��'HIHQGDQW�KDV�IUDXGXOHQWO\�PLVUHSUHVHQWHG�WKH�ULVNV�RI�WKH�

3URGXFWV�� �'HIHQGDQW�KDG�D�GXW\� WR�GLVFORVH� WKH� WUXH�QDWXUH�DQG�TXDOLW\�RI� WKH�3URGXFWV�DQG� WR�

GLVFORVH�WKH�KHDOWK�DQG�VDIHW\�ULVNV�DVVRFLDWHG�ZLWK�WKH�3URGXFWV���

���� 'HIHQGDQW� PDGH�� DQG� FRQWLQXHV� WR� PDNH�� DIILUPDWLYH� PLVUHSUHVHQWDWLRQV� WR�

FRQVXPHUV��WR�SURPRWH�VDOHV�RI�WKH�3URGXFWV��LQFOXGLQJ�WKDW�WKH�3URGXFWV�DUH�VDIH�DQG�VXVWDLQDEOH��

���� 'HIHQGDQW�FRQFHDOHG�PDWHULDO� IDFWV� WKDW�ZRXOG�KDYH�EHHQ� LPSRUWDQW� WR�3ODLQWLIIV�

DQG�&ODVV�0HPEHUV�LQ�GHFLGLQJ�ZKHWKHU�WR�SXUFKDVH�WKH�3URGXFWV���'HIHQGDQW¶V�FRQFHDOPHQW�ZDV�

NQRZLQJ��DQG�LW�LQWHQGHG�WR��DQG�GLG��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��LQFOXGLQJ�3ODLQWLIIV�DQG�&ODVV�

0HPEHUV�� � $FFRUGLQJO\�� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� UHDVRQDEO\� UHOLHG� XSRQ� 'HIHQGDQW¶V�

FRQFHDOPHQW�RI� WKHVH�PDWHULDO� IDFWV�DQG�VXIIHUHG� LQMXU\�DV�D�SUR[LPDWH�UHVXOW�RI� WKDW� MXVWLILDEOH�

UHOLDQFH��

Case: 1:22-cv-01688 Document #: 18 Filed: 07/01/22 Page 19 of 52 PageID #:120



���

���� 7KH� RUJDQLF� IOXRULQH� DQG� 3)$6� LQFOXGHG� LQ� WKH� IRUPXODWLRQ�� GHVLJQ� DQG�RU�

PDQXIDFWXUH� RI� WKH�3URGXFWV¶� SDFNDJLQJ�ZHUH�QRW� UHDVRQDEO\�GHWHFWLEOH� WR�3ODLQWLIIV� DQG�&ODVV�

0HPEHUV��

���� $W�DOO� WLPHV��'HIHQGDQW�DFWLYHO\�DQG�LQWHQWLRQDOO\�FRQFHDOHG�WKH�H[LVWHQFH�RI� WKH�

RUJDQLF�IOXRULQH�DQG�3)$6�DQG�IDLOHG�WR�LQIRUP�3ODLQWLIIV�RU�&ODVV�0HPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�

RUJDQLF�IOXRULQH�DQG�3)$6���$FFRUGLQJO\��3ODLQWLIIV�DQG�&ODVV�0HPEHUV¶�ODFN�RI�DZDUHQHVV�ZDV�

QRW�DWWULEXWDEOH�WR�D�ODFN�RI�GLOLJHQFH�RQ�WKHLU�SDUW��

���� 'HIHQGDQW¶V�VWDWHPHQWV��ZRUGV��DQG�DFWV�ZHUH�PDGH�IRU�WKH�SXUSRVH�RI�VXSSUHVVLQJ�

WKH�WUXWK�WKDW�WKH�3URGXFWV¶�SDFNDJLQJ�FRQWDLQHG�KDUPIXO�FKHPLFDOV��

���� 'HIHQGDQW� FRQFHDOHG� RU� PLVUHSUHVHQWHG� WKH� RUJDQLF� IOXRULQH� DQG� 3)$6� IRU� WKH�

SXUSRVH�RI�GHOD\LQJ�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�IURP�ILOLQJ�D�FRPSODLQW�RQ�WKHLU�FDXVHV�RI�DFWLRQ��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�DFWLYH�FRQFHDOPHQW�RI�WKH�RUJDQLF�IOXRULQH�DQG�3)$6�

DQG�RU�IDLOXUH�WR�LQIRUP�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�RI�WKH�RUJDQLF�IOXRULQH�DQG�3)$6��DQ\�DQG�

DOO�DSSOLFDEOH�VWDWXWH�RI�OLPLWDWLRQV�RWKHUZLVH�DSSOLFDEOH�WR�WKH�DOOHJDWLRQV�KHUHLQ�KDYH�EHHQ�WROOHG���

)XUWKHUPRUH��'HIHQGDQW�LV�HVWRSSHG�IURP�UHO\LQJ�RQ�DQ\�VWDWXWH�RI�OLPLWDWLRQV�LQ�OLJKW�RI�LWV�DFWLYH�

FRQFHDOPHQW�RI�WKH�SRWHQWLDOO\�KDUPIXO�QDWXUH�RI�WKH�3URGXFWV���

���� )XUWKHU��WKH�FDXVHV�RI�DFWLRQ�DOOHJHG�KHUHLQ�GLG�QRW�DFFUXH�XQWLO�3ODLQWLIIV�DQG�&ODVV�

0HPEHUV�GLVFRYHUHG�WKDW�WKH�3URGXFWV�FRQWDLQHG�3)$6��ZKLFK��DW�WKH�YHU\�HDUOLHVW��ZRXOG�KDYH�

EHHQ� LQ�0DUFK������� �3ODLQWLIIV� DQG�&ODVV�0HPEHUV�KDG�QR� UHDOLVWLF� DELOLW\� WR�GLVFHUQ� WKDW� WKH�

3URGXFWV�FRQWDLQHG�RUJDQLF�IOXRULQH�DQG�3)$6�XQWLO�DIWHU�WKH�&RQVXPHU�5HSRUW¶V�VWXG\���3ODLQWLIIV�

DQG�&ODVV�0HPEHUV�ZHUH�KDPSHUHG�LQ�WKHLU�DELOLW\�WR�GLVFRYHU�WKHLU�FDXVHV�RI�DFWLRQ�EHFDXVH�RI�

'HIHQGDQW¶V�DFWLYH�FRQFHDOPHQW�RI�WKH�H[LVWHQFH�RI�RUJDQLF�IOXRULQH�DQG�3)$6�LQ�WKH�3URGXFWV�DQG�

RI�WKH�3URGXFWV¶�WUXH�QDWXUH����
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&/$66�$//(*$7,216�

���� 3ODLQWLIIV�EULQJ�WKLV�FODVV�DFWLRQ�SXUVXDQW�WR����E���������E������DQG����F�����RI�WKH�

)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�D�FODVV�GHILQHG�DV�DOO�SHUVRQV�LQ�

WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�WKH�3URGXFWV��WKH�³&ODVV´����([FOXGHG�IURP�WKH�&ODVV�DUH�SHUVRQV�

ZKR�PDGH�VXFK�SXUFKDVHV�IRU�SXUSRVHV�RI�UHVDOH���

���� 3ODLQWLIIV�DOVR�VHHN�WR�UHSUHVHQW�D�VXEFODVV�RI�DOO�&ODVV�0HPEHUV�ZKR�SXUFKDVHG�WKH�

3URGXFWV�LQ�WKH�6WDWH�RI�&DOLIRUQLD��WKH�³&DOLIRUQLD�6XEFODVV´��DQG�LQ�WKH�6WDWH�RI�1HZ�<RUN��WKH�

³1HZ�<RUN� 6XEFODVV´��� � ([FOXGHG� IURP� WKH� &DOLIRUQLD� 6XEFODVV� DQG� 1HZ�<RUN� 6XEFODVV� DUH�

SHUVRQV�ZKR�PDGH�VXFK�SXUFKDVHV�IRU�SXUSRVH�RI�UHVDOH���

���� $V� D� UHVXOW� RI� DGGLWLRQDO� LQIRUPDWLRQ� REWDLQHG� WKURXJK� IXUWKHU� LQYHVWLJDWLRQ� DQG�

GLVFRYHU\�� WKH�DERYH�GHVFULEHG�&ODVVHV�PD\�EH�PRGLILHG�RU�QDUURZHG�DV�DSSURSULDWH�� LQFOXGLQJ�

WKURXJK�WKH�XVH�RI�PXOWL�VWDWH�VXEFODVVHV���

���� $W� WKLV� WLPH�� 3ODLQWLIIV� GR� QRW� NQRZ� WKH� H[DFW� QXPEHU� RI� PHPEHUV� RI� WKH�

DIRUHPHQWLRQHG� &ODVV� DQG� 6XEFODVVHV� �³&ODVV�0HPEHUV´� RU� ³6XEFODVV�0HPEHUV´��� � +RZHYHU��

JLYHQ�WKH�QDWXUH�RI�WKH�FODLPV�DQG�WKH�QXPEHU�'HIHQGDQW¶V�UHVWDXUDQWV�LQ�WKH�8QLWHG�6WDWHV�VHOOLQJ�

'HIHQGDQW¶V�3URGXFWV��3ODLQWLIIV�EHOLHYH�WKDW�&ODVV�DQG�6XEFODVV�0HPEHUV�DUH�VR�QXPHURXV�WKDW�

MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH���

���� 7KHUH� LV� D�ZHOO�GHILQHG�FRPPXQLW\�RI� LQWHUHVW� LQ� WKH�TXHVWLRQV�RI� ODZ�DQG� IDFWV�

LQYROYHG�LQ�WKLV�FDVH���4XHVWLRQV�RI�ODZ�DQG�IDFWV�FRPPRQ�WR�&ODVV�0HPEHUV�SUHGRPLQDWH�RYHU�

TXHVWLRQV�WKDW�PD\�DIIHFW�LQGLYLGXDO�&ODVV�0HPEHUV�LQFOXGH��

�D�� ZKHWKHU�'HIHQGDQW�PLVUHSUHVHQWHG�DQG�RU�IDLOHG�WR�GLVFORVH�PDWHULDO�IDFWV��

FRQFHUQLQJ�WKH�3URGXFWV��

� �E�� ZKHWKHU�'HIHQGDQW¶V�FRQGXFW�ZDV�XQIDLU�DQG�RU�GHFHSWLYH���
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� � �F�� ZKHWKHU�'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�RI�WKH�XQODZIXO�

FRQGXFW�DOOHJHG�LQ�WKLV�&RPSODLQW�VXFK�WKDW� LW�ZRXOG�EH�LQHTXLWDEOH�IRU�'HIHQGDQW� WR�UHWDLQ�WKH�

EHQHILWV�FRQIHUUHG�XSRQ�LW�E\�3ODLQWLIIV�DQG�WKH�&ODVV��

� �G�� ZKHWKHU�3ODLQWLIIV�DQG�WKH�&ODVV�VXVWDLQHG�GDPDJHV�ZLWK�UHVSHFW�WR�WKH�

FRPPRQ�ODZ�FODLPV�DVVHUWHG��DQG�LI�VR��WKH�SURSHU�PHDVXUH�IRU�WKHLU�GDPDJHV���

���� :LWK� UHVSHFW� WR� WKH� &DOLIRUQLD� 6XEFODVV�� DGGLWLRQDO� TXHVWLRQV� RI� ODZ� DQG� IDFW�

FRPPRQ� WR� WKH�PHPEHUV� LQFOXGH�ZKHWKHU�'HIHQGDQW� YLRODWHG� WKH�&DOLIRUQLD�&RQVXPHUV�/HJDO�

5HPHGLHV�$FW�DQG�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ��

���� :LWK� UHVSHFW� WR� WKH� 1HZ� <RUN� 6XEFODVV�� DGGLWLRQDO� TXHVWLRQV� RI� ODZ� DQG� IDFW�

FRPPRQ�WR�WKH�PHPEHUV�LQFOXGH�ZKHWKHU�'HIHQGDQW�YLRODWHG�1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ����

����	�������

���� 3ODLQWLIIV¶�FODLPV�DUH�W\SLFDO�RI�WKRVH�RI�WKH�&ODVV�EHFDXVH�3ODLQWLIIV��OLNH�DOO�&ODVV�

0HPEHUV��SXUFKDVHG��LQ�D�W\SLFDO�FRQVXPHU�VHWWLQJ��'HIHQGDQW¶V�3URGXFWV��DQG�3ODLQWLIIV�VXVWDLQHG�

GDPDJHV�IURP�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW���

���� 3ODLQWLIIV� DUH� DGHTXDWH� UHSUHVHQWDWLYHV� RI� WKH� &ODVV� DQG� 6XEFODVV� EHFDXVH� WKHLU�

LQWHUHVWV�GR�QRW�FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�WKH�&ODVV�0HPEHUV�WKH\�VHHN�WR�UHSUHVHQW��WKH\�KDYH�

UHWDLQHG�FRPSHWHQW�FRXQVHO�H[SHULHQFHG�LQ�SURVHFXWLQJ�FODVV�DFWLRQV��DQG�WKH\�LQWHQG�WR�SURVHFXWH�

WKLV�DFWLRQ�YLJRURXVO\���7KH�LQWHUHVWV�RI�WKH�&ODVV�0HPEHUV�ZLOO�EH�IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�

E\�3ODLQWLIIV�DQG�WKHLU�FRXQVHO���

���� 7KH�FODVV�PHFKDQLVP�LV�VXSHULRU�WR�RWKHU�DYDLODEOH�PHDQV�IRU�WKH�IDLU�DQG�HIILFLHQW�

DGMXGLFDWLRQ� RI� WKH� FODLPV� RI� &ODVV� 0HPEHUV�� � (DFK� LQGLYLGXDO� &ODVV� 0HPEHU� PD\� ODFN� WKH�

UHVRXUFHV� WR� XQGHUJR� WKH� EXUGHQ� DQG� H[SHQVH� RI� LQGLYLGXDO� SURVHFXWLRQ� RI� WKH� FRPSOH[� DQG�

H[WHQVLYH�OLWLJDWLRQ�QHFHVVDU\�WR�HVWDEOLVK�'HIHQGDQW¶V�OLDELOLW\���,QGLYLGXDOL]HG�OLWLJDWLRQ�LQFUHDVHV�
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WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�PXOWLSOLHV�WKH�EXUGHQ�RQ�WKH�MXGLFLDO�V\VWHP�SUHVHQWHG�E\�

WKH�FRPSOH[�OHJDO�DQG�IDFWXDO�LVVXHV�RI�WKLV�FDVH���,QGLYLGXDOL]HG�OLWLJDWLRQ�DOVR�SUHVHQWV�D�SRWHQWLDO�

IRU�LQFRQVLVWHQW�RU�FRQWUDGLFWRU\�MXGJPHQWV���,Q�FRQWUDVW��WKH�FODVV�DFWLRQ�GHYLFH�SUHVHQWV�IDU�IHZHU�

PDQDJHPHQW�GLIILFXOWLHV�DQG�SURYLGHV�WKH�EHQHILWV�RI�VLQJOH�DGMXGLFDWLRQ��HFRQRP\�RI�VFDOH��DQG�

FRPSUHKHQVLYH�VXSHUYLVLRQ�E\�D�VLQJOH�FRXUW�RQ�WKH�LVVXH�RI�'HIHQGDQW¶V�OLDELOLW\���&ODVV�WUHDWPHQW�

RI�WKH�OLDELOLW\�LVVXHV�ZLOO�HQVXUH�WKDW�DOO�FODLPV�DQG�FODLPDQWV�DUH�EHIRUH�WKLV�&RXUW�IRU�FRQVLVWHQW�

DGMXGLFDWLRQ�RI�OLDELOLW\�LVVXHV��

&2817�,�
�9LRODWLRQ�RI�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��

&DO��%XV��	�3URI��&RGH�����������et seq���
�

���� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

���� 3ODLQWLII�0F'RZHOO�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW��

���� &DOLIRUQLD�%XVLQHVV�DQG�3URIHVVLRQV�&RGH���������SURKLELWV�³DQ\�XQODZIXO��XQIDLU��

RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�´��)RU�WKH�UHDVRQV�GLVFXVVHG�DERYH��'HIHQGDQW�KDV�HQJDJHG�

LQ�XQODZIXO��XQIDLU��DQG�IUDXGXOHQW�EXVLQHVV�DFWV�RU�SUDFWLFHV�LQ�YLRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�

3URIHVVLRQV�&RGH������������

���� %\� FRPPLWWLQJ� WKH� DFWV� DQG� SUDFWLFHV� DOOHJHG� KHUHLQ�� 'HIHQGDQW� KDV� YLRODWHG�

&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´���&DO��%XV��	�3URI��&RGH�����������������DV�WR�WKH�

&DOLIRUQLD�6XEFODVV��E\�HQJDJLQJ�LQ�XQODZIXO��IUDXGXOHQW��DQG�XQIDLU�FRQGXFW��

���� 'HIHQGDQW� KDV� YLRODWHG� WKH� 8&/¶V� SURVFULSWLRQ� DJDLQVW� HQJDJLQJ� LQ� 8QODZIXO�

%XVLQHVV�3UDFWLFHV�DV�D�UHVXOW�RI�LWV�YLRODWLRQV�RI�WKH�&/5$��&DO��&LY��&RGH��������D�������D������

DQG� �D����� DV� DOOHJHG� EHORZ�� YLRODWLRQV� RI� &DOLIRUQLD¶V� 6RQJ�%HYHUO\� $FW�� DQG� YLRODWLRQV� RI�
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&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��LQ�DGGLWLRQ�WR�EUHDFKHV�RI�ZDUUDQW\�DQG�YLRODWLRQV�RI�FRPPRQ�

ODZ���

���� $V�PRUH� IXOO\� GHVFULEHG� DERYH��'HIHQGDQW¶V�PLVOHDGLQJ�PDUNHWLQJ�� DGYHUWLVLQJ��

SDFNDJLQJ��DQG�ODEHOLQJ�RI�WKH�3URGXFWV�DUH�OLNHO\�WR�GHFHLYH�UHDVRQDEOH�FRQVXPHUV���,Q�DGGLWLRQ��

'HIHQGDQW�KDV�FRPPLWWHG�XQODZIXO�EXVLQHVV�SUDFWLFHV�E\��inter alia��PDNLQJ�WKH�UHSUHVHQWDWLRQV�

DQG�RPLVVLRQV�RI�PDWHULDO�IDFWV��DV�VHW�IRUWK�PRUH�IXOO\�KHUHLQ��DQG�YLRODWLQJ�WKH�FRPPRQ�ODZ���

���� 3ODLQWLII�0F'RZHOO��DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�UHVHUYH�WKH�ULJKW�WR�DOOHJH�

RWKHU�YLRODWLRQV�RI�ODZ�ZKLFK�FRQVWLWXWH�RWKHU�XQODZIXO�EXVLQHVV�DFWV�RU�SUDFWLFHV����

����� 'HIHQGDQW� KDV� DOVR� YLRODWHG� WKH�8&/¶V� SURVFULSWLRQ� DJDLQVW� HQJDJLQJ� LQ�8QIDLU�

%XVLQHVV� 3UDFWLFHV�� � 'HIHQGDQW¶V� DFWV�� RPLVVLRQV�� PLVUHSUHVHQWDWLRQV�� SUDFWLFHV� DQG� QRQ�

GLVFORVXUHV� DV� DOOHJHG� KHUHLQ� DOVR� FRQVWLWXWH� ³XQIDLU´� EXVLQHVV� DFWV� DQG� SUDFWLFHV� ZLWKLQ� WKH�

PHDQLQJ� RI� %XVLQHVV�	� 3URIHVVLRQV� &RGH� �� ������ et seq�� LQ� WKDW� LWV� FRQGXFW� LV� VXEVWDQWLDOO\�

LQMXULRXV� WR� FRQVXPHUV�� RIIHQGV� SXEOLF� SROLF\�� DQG� LV� LPPRUDO�� XQHWKLFDO�� RSSUHVVLYH�� DQG�

XQVFUXSXORXV� DV� WKH�JUDYLW\�RI� WKH�FRQGXFW�RXWZHLJKV� DQ\�DOOHJHG�EHQHILWV� DWWULEXWDEOH� WR� VXFK�

FRQGXFW���

����� 7KHUH� ZHUH� UHDVRQDEO\� DYDLODEOH� DOWHUQDWLYHV� WR� IXUWKHU� 'HIHQGDQW¶V� OHJLWLPDWH�

EXVLQHVV�LQWHUHVWV��RWKHU�WKDQ�WKH�FRQGXFW�GHVFULEHG�KHUHLQ�DV�GLVFXVVHG�DERYH���

����� 'HIHQGDQW� KDV� IXUWKHU� YLRODWHG� WKH� 8&/¶V� SURVFULSWLRQ� DJDLQVW� HQJDJLQJ� LQ�

)UDXGXOHQW�%XVLQHVV�3UDFWLFHV���'HIHQGDQW¶V�FODLPV��QRQGLVFORVXUHV�DQG�PLVOHDGLQJ�VWDWHPHQWV�

ZLWK�UHVSHFW�WR�WKH�3URGXFWV��DV�PRUH�IXOO\�VHW�IRUWK�DERYH��ZHUH�IDOVH��PLVOHDGLQJ�DQG�RU�OLNHO\�WR�

GHFHLYH�WKH�FRQVXPLQJ�SXEOLF�ZLWKLQ�WKH�PHDQLQJ�RI�%XVLQHVV�	�3URIHVVLRQV�&RGH����������

����� 3ODLQWLII� 0F'RZHOO� � DQG� WKH� RWKHU� &DOLIRUQLD� 6XEFODVV� 0HPEHUV� VXIIHUHG� D�

VXEVWDQWLDO� LQMXU\�E\�YLUWXH�RI�EX\LQJ� WKH�3URGXFWV� WKDW� WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�DEVHQW�
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'HIHQGDQW¶V� XQODZIXO�� IUDXGXOHQW�� DQG� XQIDLU� PDUNHWLQJ�� DGYHUWLVLQJ�� SDFNDJLQJ�� DQG� RPLVVLRQ�

DERXW�WKH�GHIHFWLYH�QDWXUH�RI�WKH�3URGXFW���

����� 7KHUH�LV�QR�EHQHILW�WR�FRQVXPHUV�RU�FRPSHWLWLRQ�IURP�GHFHSWLYHO\�PDUNHWLQJ�DQG�

RPLWWLQJ�PDWHULDO�IDFWV�DERXW�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV��

����� 3ODLQWLII�0F'RZHOO� � DQG� WKH�RWKHU�&DOLIRUQLD�6XEFODVV�0HPEHUV�KDG�QR�ZD\�RI�

UHDVRQDEO\�NQRZLQJ�WKDW�WKH�3URGXFWV�WKH\�SXUFKDVHG�ZHUH�QRW�DV�PDUNHWHG��DGYHUWLVHG��SDFNDJHG��

RU�ODEHOHG���7KXV��WKH\�FRXOG�QRW�KDYH�UHDVRQDEO\�DYRLGHG�WKH�LQMXU\�HDFK�RI�WKHP�VXIIHUHG���

����� 7KH�JUDYLW\�RI� WKH�FRQVHTXHQFHV�RI�'HIHQGDQW¶V�FRQGXFW�DV�GHVFULEHG�RXWZHLJKV�

DQ\� MXVWLILFDWLRQ�� PRWLYH�� RU� UHDVRQ� WKHUHIRUH�� SDUWLFXODUO\� FRQVLGHULQJ� WKH� DYDLODEOH� OHJDO�

DOWHUQDWLYHV�ZKLFK�H[LVW�LQ�WKH�PDUNHWSODFH��DQG�VXFK�FRQGXFW�LV�LPPRUDO��XQHWKLFDO��XQVFUXSXORXV��

RIIHQGV�HVWDEOLVKHG�SXEOLF�SROLF\��RU�LV�VXEVWDQWLDOO\�LQMXULRXV�WR�3ODLQWLII�0F'RZHOO�DQG�WKH�RWKHU�

&DOLIRUQLD�6XEFODVV�0HPEHUV��

����� 3XUVXDQW� WR� &DOLIRUQLD� %XVLQHVV� DQG� 3URIHVVLRQDO� &RGH� �� ������� 3ODLQWLII�

0F'RZHOO��DQG�WKH�&DOLIRUQLD�6XEFODVV�VHHN�DQ�RUGHU�RI�WKLV�&RXUW�WKDW�LQFOXGHV��EXW�LV�QRW�OLPLWHG�

WR��DQ�RUGHU� UHTXLULQJ�'HIHQGDQW� WR��D��SURYLGH�UHVWLWXWLRQ� WR�3ODLQWLIIV�DQG� WKH�RWKHU�&DOLIRUQLD�

6XEFODVV�0HPEHUV���E��GLVJRUJH�DOO�UHYHQXHV�REWDLQHG�DV�D�UHVXOW�RI�YLRODWLRQV�RI�WKH�8&/��DQG��F��

SD\�3ODLQWLIIV¶�DQG�WKH�&DOLIRUQLD�6XEFODVV¶�DWWRUQH\V¶�IHHV�DQG�FRVWV��

����� +HUH�� HTXLWDEOH� UHOLHI� LV� DSSURSULDWH� EHFDXVH� 3ODLQWLII� 0F'RZHOO� PD\� ODFN� DQ�

DGHTXDWH�UHPHG\�DW�ODZ��LI��IRU�LQVWDQFH�GDPDJHV�UHVXOWLQJ�IURP�WKHLU�SXUFKDVH�RI�WKH�3URGXFWV�LV�

GHWHUPLQHG�WR�EH�DQ�DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�

IRU�WKH�IXOO�SUHPLXP�SULFH�RI�WKH�3URGXFWV��3ODLQWLII�0F'RZHOO�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�

SXUFKDVLQJ�SRZHU�WR�ZKLFK�WKH\�DUH�HQWLWOHG���
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����� �,QMXQFWLYH�UHOLHI�LV�DOVR�DSSURSULDWH��DQG�LQGHHG�QHFHVVDU\��WR�UHTXLUH�'HIHQGDQW�WR�

SURYLGH�IXOO�DQG�DFFXUDWH�GLVFORVXUHV�UHJDUGLQJ�WKH�3URGXFWV�VR�WKDW�3ODLQWLII�0F'RZHOO�DQG�&ODVV�

PHPEHUV� FDQ� UHDVRQDEO\� UHO\� RQ�'HIHQGDQW¶V� UHSUHVHQWDWLRQV� DV� ZHOO� RI� WKRVH� RI�'HIHQGDQW¶V�

FRPSHWLWRUV�ZKR�PD\�WKHQ�KDYH�DQ�LQFHQWLYH�WR�IROORZ�'HIHQGDQW¶V�GHFHSWLYH�SUDFWLFHV��IXUWKHU�

PLVOHDGLQJ�FRQVXPHUV���

����� 5HVWLWXWLRQ�DQG�RU�LQMXQFWLYH�UHOLHI�PD\�DOVR�EH�PRUH�FHUWDLQ��SURPSW��DQG�HIILFLHQW�

WKDQ�RWKHU�OHJDO�UHPHGLHV�UHTXHVWHG�KHUHLQ��7KH�UHWXUQ�RI�WKH�IXOO�SUHPLXP�SULFH��DQG�DQ�LQMXQFWLRQ�

UHTXLULQJ� HLWKHU� ���� DGHTXDWH� GLVFORVXUH� RI� WKH� RUJDQLF� IOXRULQH� DQG� 3)$6� LQ� WKH� 3URGXFWV¶�

SDFNDJLQJ��RU�����WKH�UHPRYDO�RI�VXFK�FKHPLFDOV�IURP�WKH�3URGXFWV¶�SDFNDJLQJ��ZLOO�HQVXUH�WKDW�

3ODLQWLII�0F'RZHOO�LV�LQ�WKH�VDPH�SODFH�KH�ZRXOG�KDYH�EHHQ�LQ�KDG�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW�

QRW�RFFXUUHG��L�H���WKH�SRVLWLRQ�WR�PDNH�LQIRUPHG�GHFLVLRQ�DERXW�WKH�SXUFKDVH�RI�WKH�3URGXFWV�DEVHQW�

RPLVVLRQV�DQG�PLVUHSUHVHQWDWLRQV�ZLWK�WKH�IXOO�SXUFKDVH�SULFH�DW�KLV�GLVSRVDO���

&2817�,,�
�9LRODWLRQ�RI�&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��³&/5$´���

&DOLIRUQLD�&LYLO�&RGH���������et seq.��
�

����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLII�0F'RZHOO�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW��

����� &LYLO� &RGH� �� �����D����� SURKLELWV� ³>U@HSUHVHQWLQJ� WKDW� JRRGV� RU� VHUYLFHV� KDYH�

VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�TXDQWLWLHV�ZKLFK�WKH\�GR�QRW�

KDYH�RU�WKDW�D�SHUVRQ�KDV�D�VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ��RU�FRQQHFWLRQ�ZKLFK�KH�RU�VKH�

GRHV�QRW�KDYH�´��

����� &LYLO��������D�����SURKLELWV�³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�SDUWLFXODU�

VWDQGDUG��TXDOLW\��RU�JUDGH��RU�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VW\OH�RU�PRGHO��LI�WKH\�DUH�RI�DQRWKHU�´��
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����� &LYLO��������D�����SURKLELWV�³DGYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�

WKHP�DV�DGYHUWLVHG�´�

����� 'HIHQGDQW�YLRODWHG�&LYLO�&RGH��������D�������D������DQG��D�����E\�KROGLQJ�RXW�WKH�

3URGXFWV�DV�VDIH�DQG�VXVWDLQDEOH��ZKHQ�LQ�IDFW�WKH�3URGXFWV�DUH�QRW�VDIH��GDQJHURXV��DQG�XVHOHVV��

����� 7KH� 3URGXFWV� DUH� QRW� VDIH� EHFDXVH� WKH\� FRQWDLQ� D� KHLJKWHQHG� OHYHO� RI� RUJDQLF�

IOXRULQH�DQG�3)$6�LQ�WKH�SDFNDJLQJ�ZKLFK�LV�HVVHQWLDO�DQG�LQWHJUDO�WR�WKH�GHOLYHU\�RI�WKH�3URGXFWV�

WR�FRQVXPHUV�WKDW�VXEMHFW�XQVXVSHFWLQJ�FRQVXPHUV�WR�VLJQLILFDQW�KHDOWK�ULVNV��

����� 'HIHQGDQW�KDV�H[FOXVLYH�DQG�RU�VXSHULRU�NQRZOHGJH�RI�WKH�3URGXFWV¶�FRPSRVLWLRQ��

ZKLFK�ZDV�QRW�NQRZQ�WR�3ODLQWLII�0F'RZHOO�RU�&DOLIRUQLD�6XEFODVV�0HPEHUV��

����� 'HIHQGDQW� PDGH� SDUWLDO� UHSUHVHQWDWLRQV� WR� 3ODLQWLII� 0F'RZHOO� DQG� &DOLIRUQLD�

6XEFODVV�0HPEHUV��ZKLOH�VXSSUHVVLQJ�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV���6SHFLILFDOO\��E\�GLVSOD\LQJ�

WKH� 3URGXFWV� DQG� GHVFULELQJ� WKH� 3URGXFWV� DV� VDIH� DQG� VXVWDLQDEOH�� LQFOXGLQJ� RQ� WKH� SURGXFW�

SDFNDJLQJ��RQ�LWV�ZHEVLWH��DQG�LQ�LWV�PDUNHWLQJ��ZLWKRXW�GLVFORVLQJ�WKDW�WKH�3URGXFWV�ZHUH�XQVDIH�

DQG�GHWULPHQWDO� WR�KXPDQ�KHDOWK�DQG� WKH�HQYLURQPHQW�� �$V�GHVFULEHG�DERYH��'HIHQGDQW�ZDV� LQ�

UHFHLSW�RI�NQRZOHGJH�SHUWDLQLQJ�WR�RUJDQLF�IOXRULQH�DQG�3)$6�LQ�LWV�3URGXFWV�DQG�\HW�IRU�D�SHULRG�

RI� VHYHUDO� \HDUV� KDV� FRQWLQXHG� WR� VHOO� WKH� 3URGXFWV�� � 0RUHRYHU�� 'HIHQGDQW� DIILUPDWLYHO\�

PLVUHSUHVHQWHG�WKH�3URGXFWV�GHVSLWH�LWV�NQRZOHGJH�WKDW�WKH�3URGXFW�ZDV�QRW�DV�DGYHUWLVHG����

����� 3ODLQWLII�0F'RZHOO�DQG�WKH�&DOLIRUQLD�6XEFODVV�0HPEHUV�KDYH�VXIIHUHG�KDUP�DV�D�

UHVXOW�RI�WKHVH�YLRODWLRQV�RI�WKH�&/5$�EHFDXVH�WKH\�KDYH�LQFXUUHG�FKDUJHV�DQG�RU�SDLG�PRQLHV�IRU�

WKH�3URGXFWV�WKDW�WKH\�RWKHUZLVH�ZRXOG�QRW�KDYH�LQFXUUHG�RU�SDLG��DQG�ZHUH�XQNQRZLQJO\�H[SRVHG�

WR�D�VLJQLILFDQW�DQG�VXEVWDQWLDO�KHDOWK�ULVN��

����� 2Q�0DUFK�����������SULRU�WR�WKH�ILOLQJ�RI�WKLV�&RPSODLQW��3ODLQWLIIV¶�FRXQVHO�VHQW�

'HIHQGDQW� D�&/5$�QRWLFH� OHWWHU��ZKLFK� FRPSOLHV� LQ� DOO� UHVSHFWV�ZLWK�&DOLIRUQLD�&LYLO�&RGH� ��
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�����D����7KH�OHWWHU�ZDV�VHQW�YLD�FHUWLILHG�PDLO��UHWXUQ�UHFHLSW�UHTXHVWHG��DGYLVLQJ�'HIHQGDQW�WKDW�LW�

ZDV�LQ�YLRODWLRQ�RI�WKH�&/5$�DQG�GHPDQGLQJ�WKDW�WKH\�FHDVH�DQG�GHVLVW�IURP�VXFK�YLRODWLRQV�DQG�

PDNH�IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���7KH�OHWWHU�VWDWHG�WKDW�LW�ZDV�VHQW�

RQ�EHKDOI�RI�DOO�RWKHU� VLPLODUO\� VLWXDWHG�SXUFKDVHUV�� �'HIHQGDQW� UHIXVHG� WR�FRUUHFW� LWV�SUDFWLFHV���

$FFRUGLQJO\��3ODLQWLII�� LQGLYLGXDOO\�� DQG�RQ�EHKDOI�RI� WKH�SURSRVHG�&ODVV�� VHHNV�� LQ� DGGLWLRQ� WR�

LQMXQFWLYH� UHOLHI��PRQHWDU\� GDPDJHV� DQG� DWWRUQH\V¶� IHHV� IURP�'HIHQGDQW� DV� SHUPLWWHG� E\�&LYLO�

&RGH��������G��IRU�'HIHQGDQW¶V�YLRODWLRQV�RI�WKH�&/5$���

����� +HUH��HTXLWDEOH�UHOLHI�LV�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�

DW�ODZ��LI��IRU�LQVWDQFH�GDPDJHV�UHVXOWLQJ�IURP�KLV�SXUFKDVH�RI�WKH�3URGXFWV�LV�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLII�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�KH�LV�

HQWLWOHG���

����� ,QMXQFWLYH�UHOLHI�LV�DOVR�DSSURSULDWH��DQG�LQGHHG�QHFHVVDU\��WR�UHTXLUH�'HIHQGDQW�WR�

SURYLGH�IXOO�DQG�DFFXUDWH�GLVFORVXUHV�UHJDUGLQJ�WKH�3URGXFWV�VR�WKDW�3ODLQWLII�DQG�&ODVV�PHPEHUV�

FDQ�UHDVRQDEO\�UHO\�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DV�ZHOO�RI�WKRVH�RI�'HIHQGDQW¶V�FRPSHWLWRUV�

ZKR�PD\� WKHQ�KDYH�DQ� LQFHQWLYH� WR� IROORZ�'HIHQGDQW¶V�GHFHSWLYH�SUDFWLFHV�� IXUWKHU�PLVOHDGLQJ�

FRQVXPHUV���

����� 5HVWLWXWLRQ�DQG�RU�LQMXQFWLYH�UHOLHI�PD\�DOVR�EH�PRUH�FHUWDLQ��SURPSW��DQG�HIILFLHQW�

WKDQ�RWKHU�OHJDO�UHPHGLHV�UHTXHVWHG�KHUHLQ��7KH�UHWXUQ�RI�WKH�IXOO�SUHPLXP�SULFH��DQG�DQ�LQMXQFWLRQ�

UHTXLULQJ� HLWKHU� ���� DGHTXDWH� GLVFORVXUH� RI� WKH� RUJDQLF� IOXRULQH� DQG� 3)$6� LQ� WKH� 3URGXFWV¶�

SDFNDJLQJ��RU�����WKH�UHPRYDO�RI�VXFK�FKHPLFDOV�IURP�WKH�3URGXFWV¶�SDFNDJLQJ��ZLOO�HQVXUH�WKDW�

3ODLQWLII� LV� LQ� WKH� VDPH� SODFH� KH� ZRXOG� KDYH� EHHQ� LQ� KDG� 'HIHQGDQW¶V� ZURQJIXO� FRQGXFW� QRW�
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RFFXUUHG��L�H���WKH�SRVLWLRQ�WR�PDNH�LQIRUPHG�GHFLVLRQ�DERXW�WKH�SXUFKDVH�RI�WKH�3URGXFWV�DEVHQW�

RPLVVLRQV�DQG�PLVUHSUHVHQWDWLRQV�ZLWK�WKH�IXOO�SXUFKDVH�SULFH�DW�KLV�GLVSRVDO���

&2817�,,,�
�%UHDFK�RI�,PSOLHG�:DUUDQW\�8QGHU�WKH�6RQJ�%HYHUO\�$FW��&DO��&LY��&RGH 

��������et seq��DQG�&DOLIRUQLD�&RPPHUFLDO�&RGH���������
�

����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLII�0F'RZHOO�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW��

����� 8QGHU�WKH�6RQJ�%HYHUO\�&RQVXPHU�:DUUDQW\�$FW��&DO��&LY��&RGH���������et seq.��

DQG�&DOLIRUQLD�&RPPHUFLDO�&RGH���������HYHU\�VDOH�RI�FRQVXPHU�JRRGV�LQ�WKH�6WDWH�RI�&DOLIRUQLD�

LV�DFFRPSDQLHG�E\�ERWK�D�PDQXIDFWXUHU¶V�DQG�UHWDLOHU�VHOOHU¶V�LPSOLHG�ZDUUDQW\�WKDW�WKH�JRRGV�DUH�

PHUFKDQWDEOH��DV�GHILQHG�LQ�WKDW�$FW���,Q�DGGLWLRQ��HYHU\�VDOH�RI�FRQVXPHU�JRRGV�LQ�&DOLIRUQLD�LV�

DFFRPSDQLHG�E\�ERWK�D�PDQXIDFWXUHU¶V�DQG�UHWDLO� VHOOHU¶V� LPSOLHG�ZDUUDQW\�RI� ILWQHVV�ZKHQ� WKH�

PDQXIDFWXUHU�RU�UHWDLOHU�KDV�UHDVRQ�WR�NQRZ�WKDW�WKH�JRRGV�DV�UHSUHVHQWHG�KDYH�D�SDUWLFXODU�SXUSRVH�

DQG�WKDW�WKH�EX\HU�LV�UHO\LQJ�RQ�WKH�PDQXIDFWXUHU¶V�RU�UHWDLOHU¶V�VNLOO�RU�MXGJPHQW�WR�IXUQLVK�VXLWDEOH�

JRRGV�FRQVLVWHQW�ZLWK�WKDW�UHSUHVHQWHG�SXUSRVH��

����� 7KH�3URGXFWV�DW�LVVXH�KHUH�DUH�HDFK�D�³FRQVXPHU�JRRG>@´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��

&LY��&RGH��������D���

����� 3ODLQWLII�0F'RZHOO�DQG�WKH�&ODVV�0HPEHUV�ZKR�SXUFKDVHG�WKH�3URGXFWV�DUH�³UHWDLO�

EX\HUV´�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��&LY��&RGH���������

����� 'HIHQGDQW�LV�LQ�WKH�EXVLQHVV�RI�PDQXIDFWXULQJ��DVVHPEOLQJ��DQG�RU�SURGXFLQJ�WKH�

3URGXFWV�DQG�RU�VHOOLQJ�WKH�3URGXFWV�WR�UHWDLO�EX\HUV��DQG�WKHUHIRUH�LV�D�³PDQXIDFWXUHU´�DQG�³VHOOHU´�

ZLWKLQ�WKH�PHDQLQJ�RI�&DO��&LY��&RGH���������
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����� 'HIHQGDQW� LPSOLHGO\� ZDUUDQWHG� WR� UHWDLOHU� EX\HUV� WKDW� WKH� 3URGXFWV� ZHUH�

PHUFKDQWDEOH� LQ� WKDW� WKH\�ZRXOG�� �D�� SDVV�ZLWKRXW� REMHFWLRQ� LQ� WKH� WUDGH�RU� LQGXVWU\�XQGHU� WKH�

FRQWUDFW�GHVFULSWLRQ��DQG��E��ZHUH�ILW�IRU�WKH�RUGLQDU\�SXUSRVHV�IRU�ZKLFK�WKH�3URGXFWV�DUH�XVHG���

)RU�D�FRQVXPHU�JRRG�WR�EH�³PHUFKDQWDEOH´�XQGHU�WKH�$FW��LW�PXVW�VDWLVI\�ERWK�RI�WKHVH�HOHPHQWV���

'HIHQGDQW�EUHDFKHG�WKHVH�LPSOLHG�ZDUUDQWLHV�EHFDXVH�WKH�3URGXFWV�ZHUH�XQVDIH�IRU�FRQVXPSWLRQ���

7KHUHIRUH��WKH�3URGXFWV�ZRXOG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�RU�LQGXVWU\�DQG�ZHUH�QRW�ILW�

IRU�WKH�RUGLQDU\�SXUSRVH�IRU�ZKLFK�WKH\�DUH�XVHG��

����� 3ODLQWLII�0F'RZHOO�DQG�&DOLIRUQLD�6XEFODVV�0HPEHUV�SXUFKDVHG�WKH�3URGXFWV� LQ�

UHOLDQFH�XSRQ�'HIHQGDQW¶V�VNLOO�DQG�MXGJPHQW�LQ�SURSHUO\�SDFNDJLQJ�DQG�ODEHOLQJ�WKH�3URGXFWV���

����� 7KH�3URGXFWV�ZHUH�QRW�DOWHUHG�E\�3ODLQWLII�0F'RZHOO�RU� WKH�&DOLIRUQLD�6XEFODVV�

0HPEHUV��

����� 7KH�3URGXFWV�ZHUH�GHIHFWLYH�DW�WKH�WLPH�RI�VDOH�ZKHQ�WKH\�OHIW�WKH�H[FOXVLYH�FRQWURO�

RI�'HIHQGDQW���7KH�LVVXH�DV�GHVFULEHG�LQ�WKLV�FRPSODLQW�ZDV�ODWHQW�LQ�WKH�GHIHFW�LQ�WKH�3URGXFWV�±�

WKDW�WKH\�DUH�XQILW�IRU�XVH�DQG�SRVHG�D�VLJQLILFDQW�VDIHW\�ULVN����LV�QRW�GLVFRYHUDEOH�DW�WKH�WLPH�RI�

VDOH��

����� 'HIHQGDQW�NQHZ�WKDW�WKH�3URGXFWV�ZRXOG�EH�SXUFKDVHG�DQG�XVHG�ZLWKRXW�DGGLWLRQDO�

WHVWLQJ�E\�3ODLQWLII�DQG�&ODVV�0HPEHUV��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�FDXVH�RI�'HIHQGDQW¶V�EUHDFK�RI� WKH� LPSOLHG�ZDUUDQW\��

3ODLQWLII�DQG�&ODVV�0HPEHUV�KDYH�EHHQ�LQMXUHG�DQG�KDUPHG�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�3URGXFWV�LI�WKH\�NQHZ�WKH�WUXWK�DERXW�WKH�3URGXFWV��QDPHO\��WKDW�WKH\�ZHUH�XQILW�IRU�XVH�DQG�

SRVHG�D�VLJQLILFDQW�VDIHW\�ULVN��

����� 2Q�0DUFK�����������SULRU�WR�WKH�ILOLQJ�RI�WKLV�&RPSODLQW��3ODLQWLIIV¶�FRXQVHO�VHQW�

'HIHQGDQW�D�QRWLFH�OHWWHU�DSSULVLQJ�'HIHQGDQW�RI�LWV�EUHDFK�RI�ZDUUDQWLHV��
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����� 3ODLQWLII� 0F'RZHOO� DQG� WKH� &DOLIRUQLD� 6XEFODVV� VHHN� FRPSHQVDWRU\� GDPDJHV��

DWWRUQH\¶V�IHHV��FRVWV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�ODZ��

&2817�,9�
�9LRODWLRQ�RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��

&DO��%XV��	�3URI��&RGH����������et seq���
�

����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLII�0F'RZHOO�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW��

����� 'HIHQGDQW¶V�DFWV�DQG�SUDFWLFHV��DV�GHVFULEHG�KHUHLQ��KDYH�GHFHLYHG�DQG�RU�DUH�OLNHO\�

WR�FRQWLQXH�WR�GHFHLYH�&ODVV�0HPEHUV�DQG�WKH�SXEOLF���$V�GHVFULEHG�DERYH��DQG�WKURXJKRXW�WKLV�

&RPSODLQW�� 'HIHQGDQW� PLVUHSUHVHQWHG� WKH� 3URGXFWV� DV� VDIH� DQG� VXVWDLQDEOH� ZKHQ�� LQ� IDFW�� WKH�

3URGXFWV�ZHUH�QRW�VDIH�DQG�QRW�VXVWDLQDEOH���

����� %\�LWV�DFWLRQV��'HIHQGDQW�GLVVHPLQDWHG�XQLIRUP�DGYHUWLVLQJ�UHJDUGLQJ�WKH�3URGXFWV�

WR�DQG�DFURVV�&DOLIRUQLD���7KH�DGYHUWLVLQJ�ZDV��E\�LWV�YHU\�QDWXUH��XQIDLU��GHFHSWLYH��XQWUXH��DQG�

PLVOHDGLQJ�ZLWKLQ�WKH�PHDQLQJ�RI�&DO��%XV��	�3URI��&RGH����������et seq���6XFK�DGYHUWLVHPHQWV�

ZHUH�LQWHQGHG�WR�DQG�OLNHO\�GLG�GHFHLYH�WKH�FRQVXPLQJ�SXEOLF�IRU�WKH�UHDVRQV�GHWDLOHG�KHUHLQ���

����� 7KH� DERYH�GHVFULEHG� IDOVH�� PLVOHDGLQJ�� DQG� GHFHSWLYH� DGYHUWLVLQJ� 'HIHQGDQW�

GLVVHPLQDWHG�FRQWLQXHV�WR�KDYH�D�OLNHOLKRRG�WR�GHFHLYH�LQ�WKDW�'HIHQGDQW�IDLOHG�WR�GLVFORVH�WKDW�WKH�

3URGXFWV�FRQWDLQ�VXEVWDQFHV� WKDW�SRVH�D�VLJQLILFDQW�ULVN� WR� WKH�KHDOWK�DQG�ZHOOEHLQJ�RI�3ODLQWLII�

0F'RZHOO�DQG�WKH�6XEFODVV�0HPEHUV�DV�ZHOO�DV�WR�WKH�HQYLURQPHQW���

����� 'HIHQGDQW�FRQWLQXHV�WR�PLVUHSUHVHQW�WR�FRQVXPHUV�WKDW�WKH�3URGXFWV�ZHUH�VDIH�DQG�

VXVWDLQDEOH���+RZHYHU��DV�GHVFULEHG��WKLV�LV�QRW�WKH�FDVH���

����� ,Q�PDNLQJ�DQG�GLVVHPLQDWLQJ� WKHVH� VWDWHPHQWV��'HIHQGDQW�NQHZ��RU� VKRXOG�KDYH�

NQRZQ�� LWV�DGYHUWLVHPHQWV�ZHUH�XQWUXH�DQG�PLVOHDGLQJ� LQ�YLRODWLRQ�RI�&DOLIRUQLD� ODZ�� �3ODLQWLII�
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0F'RZHOO� DQG�RWKHU�&ODVV�0HPEHUV� EDVHG� WKHLU� SXUFKDVLQJ�GHFLVLRQV�RQ�'HIHQGDQW¶V� RPLWWHG�

PDWHULDO� IDFWV�� � 7KH� UHYHQXH� DWWULEXWDEOH� WR� WKH� 3URGXFWV� VROG� LQ� WKRVH� IDOVH� DQG� PLVOHDGLQJ�

DGYHUWLVHPHQWV� OLNHO\� DPRXQWV� WR� WHQV� RI� PLOOLRQV� RI� GROODUV�� � 3ODLQWLII� 0F'RZHOO� DQG� &ODVV�

0HPEHUV�ZHUH�LQMXUHG�LQ�IDFW�DQG�ORVW�PRQH\�DQG�SURSHUW\�DV�D�UHVXOW��

����� 7KH� PLVUHSUHVHQWDWLRQV� DQG� QRQ�GLVFORVXUHV� E\� 'HIHQGDQW� RI� WKH� PDWHULDO� IDFWV�

GHVFULEHG�DQG�GHWDLOHG�KHUHLQ�FRQVWLWXWH�IDOVH�DQG�PLVOHDGLQJ�DGYHUWLVLQJ�DQG��WKHUHIRUH��FRQVWLWXWHV�

D�YLRODWLRQ�RI�&DO��%XV��	�3URI��&RGH����������et seq���

����� $V� D� UHVXOW� RI� 'HIHQGDQW¶V� ZURQJIXO� FRQGXFW�� 3ODLQWLII� 0F'RZHOO� DQG� &ODVV�

0HPEHUV�ORVW�PRQH\�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO���3ODLQWLII�0F'RZHOO�DQG�&ODVV�0HPEHUV�

DUH�WKHUHIRUH�HQWLWOHG�WR�UHVWLWXWLRQ�DV�DSSURSULDWH�IRU�WKLV�FDXVH�RI�DFWLRQ��

����� 3ODLQWLII�DQG�&ODVV�0HPEHUV�VHHN�DOO�PRQHWDU\�DQG�QRQ�PRQHWDU\�UHOLHI�DOORZHG�E\�

ODZ��LQFOXGLQJ�UHVWLWXWLRQ�RI�DOO�SURILWV�VWHPPLQJ�IURP�'HIHQGDQW¶V�XQIDLU��XQODZIXO��DQG�IUDXGXOHQW�

EXVLQHVV�SUDFWLFHV��GHFODUDWRU\�UHOLHI��UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV�XQGHU�&DOLIRUQLD�&RGH�

RI�&LYLO�3URFHGXUH�����������LQMXQFWLYH�UHOLHI��DQG�RWKHU�DSSURSULDWH�HTXLWDEOH�UHOLHI���

����� +HUH��HTXLWDEOH�UHOLHI�LV�DSSURSULDWH�EHFDXVH�3ODLQWLII�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�

DW�ODZ��LI��IRU�LQVWDQFH�GDPDJHV�UHVXOWLQJ�IURP�KLV�SXUFKDVH�RI�WKH�3URGXFWV�LV�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLII�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�KH�LV�

HQWLWOHG���

����� ,QMXQFWLYH�UHOLHI�LV�DOVR�DSSURSULDWH��DQG�LQGHHG�QHFHVVDU\��WR�UHTXLUH�'HIHQGDQW�WR�

SURYLGH�IXOO�DQG�DFFXUDWH�GLVFORVXUHV�UHJDUGLQJ�WKH�3URGXFWV�VR�WKDW�3ODLQWLII�DQG�&ODVV�PHPEHUV�

FDQ�UHDVRQDEO\�UHO\�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DV�ZHOO�RI�WKRVH�RI�'HIHQGDQW¶V�FRPSHWLWRUV�
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ZKR�PD\� WKHQ�KDYH�DQ� LQFHQWLYH� WR� IROORZ�'HIHQGDQW¶V�GHFHSWLYH�SUDFWLFHV�� IXUWKHU�PLVOHDGLQJ�

FRQVXPHUV���

����� ��5HVWLWXWLRQ�DQG�RU�LQMXQFWLYH�UHOLHI�PD\�DOVR�EH�PRUH�FHUWDLQ��SURPSW��DQG�HIILFLHQW�

WKDQ�RWKHU�OHJDO�UHPHGLHV�UHTXHVWHG�KHUHLQ��7KH�UHWXUQ�RI�WKH�IXOO�SUHPLXP�SULFH��DQG�DQ�LQMXQFWLRQ�

UHTXLULQJ� HLWKHU� ���� DGHTXDWH� GLVFORVXUH� RI� WKH� RUJDQLF� IOXRULQH� DQG� 3)$6� LQ� WKH� 3URGXFWV¶�

SDFNDJLQJ��RU�����WKH�UHPRYDO�RI�VXFK�FKHPLFDOV�IURP�WKH�3URGXFWV¶�SDFNDJLQJ��ZLOO�HQVXUH�WKDW�

3ODLQWLII� LV� LQ� WKH� VDPH� SODFH� KH� ZRXOG� KDYH� EHHQ� LQ� KDG� 'HIHQGDQW¶V� ZURQJIXO� FRQGXFW� QRW�

RFFXUUHG��L�H���WKH�SRVLWLRQ�WR�PDNH�LQIRUPHG�GHFLVLRQ�DERXW�WKH�SXUFKDVH�RI�WKH�3URGXFWV�DEVHQW�

RPLVVLRQV�DQG�PLVUHSUHVHQWDWLRQV�ZLWK�WKH�IXOO�SXUFKDVH�SULFH�DW�KLV�GLVSRVDO���

&2817�9�
�9LRODWLRQ�2I�7KH�1HZ�<RUN�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��1HZ�<RUN�*HQ��%XV��

/DZ��������HW�VHT���
�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLII� &ROORUD� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH�1HZ�<RUN�

6XEFODVV�DJDLQVW�'HIHQGDQW��

����� %\� UHDVRQ� RI� WKH� DFWV� VHW� IRUWK� DERYH�� 'HIHQGDQW� KDV� EHHQ� DQG� LV� HQJDJHG� LQ�

GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�D�EXVLQHVV��WUDGH��RU�FRPPHUFH�LQ�YLRODWLRQ�RI�1HZ�

<RUN¶V�*HQHUDO�%XVLQHVV�/DZ��������

����� 'HIHQGDQW� HQJDJHG� LQ� XQIDLU� DQG�RU� GHFHSWLYH� FRQGXFW�� E\� inter alia��

PLVUHSUHVHQWLQJ�WKH�3URGXFWV�DV�VDIH�DQG�VXVWDLQDEOH�ZKHQ��LQ�IDFW��WKH�3URGXFWV�ZHUH�QRW�VDIH�DQG�

QRW�VXVWDLQDEOH���

����� 7KH�SXEOLF�LV�OLNHO\�WR�EH�GDPDJHG�EHFDXVH�RI�'HIHQGDQW¶V�GHFHSWLYH�WUDGH�SUDFWLFHV�

RU�DFWV���6SHFLILFDOO\��'HIHQGDQW¶V�IDOVH��GHFHSWLYH��RU�PLVOHDGLQJ�VWDWHPHQWV�LPSOLFDWH�WKH�KHDOWK�

DQG�VDIHW\�RI�WKRVH�FRQVXPHUV�GHFHLYHG�E\�'HIHQGDQW���
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����� 'HIHQGDQW�GLUHFWV�LWV�FRQGXFW�DW�FRQVXPHUV��DV�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DUH�

FRQWDLQHG� LQ� PDUNHWLQJ� WDUJHWHG� WRZDUG� FRQVXPHUV�� LQFOXGLQJ� LWV� SURGXFW� SDFNDJLQJ� DQG� LWV�

DGYHUWLVHPHQWV���$V�VXFK��'HIHQGDQW¶V�FRQGXFW�DV�DOOHJHG�KHUHLQ�LV�FRQVXPHU�RULHQWHG���

����� 'HIHQGDQW¶V� GHFHSWLYH� DFWV� DUH� OLNHO\� WR� PLVOHDG� D� UHDVRQDEOH� FRQVXPHU� DFWLQJ�

UHDVRQDEO\�XQGHU�WKH�FLUFXPVWDQFHV��

����� 'HIHQGDQW¶V� GHFHSWLYH� DFWV� DIIHFW� WKH� SXEOLF� LQWHUHVW� LQ� WKH� VWDWH� RI� 1HZ� <RUN�

EHFDXVH��FRQVXPHUV�ORFDWHG�LQ�1HZ�<RUN�KDYH�SXUFKDVHG�WKH�3URGXFWV�LQ�UHOLDQFH�RQ�'HIHQGDQW¶V�

IDOVH��GHFHSWLYH��RU�PLVOHDGLQJ�VWDWHPHQWV���

����� $V�D�UHVXOW�RI�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW��3ODLQWLII�&ROORUD�DQG�&ODVV�0HPEHUV�

ORVW�PRQH\�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO����

&2817�9,�
�9LRODWLRQ�2I�7KH�1HZ�<RUN�'HFHSWLYH�7UDGH�3UDFWLFH�$FW��1HZ�<RUN�*HQ��%XV��

/DZ��������et seq.���
�

����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLII� &ROORUD� EULQJV� WKLV� FODLP� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH�1HZ�<RUN�

6XEFODVV�DJDLQVW�'HIHQGDQW��

����� 'HIHQGDQW�KDV�PDGH�PDWHULDO��IDOVH�RU�PLVOHDGLQJ�VWDWHPHQWV�RU�UHSUHVHQWDWLRQV�RI�

IDFW� DERXW� WKH� 3URGXFWV�� � 6SHFLILFDOO\��'HIHQGDQW� KDV�PLVUHSUHVHQWHG� WKH� 3URGXFWV� DV� VDIH� DQG�

VXVWDLQDEOH�ZKHQ��LQ�IDFW��WKH�3URGXFWV�ZHUH�QRW�VDIH�DQG�QRW�VXVWDLQDEOH��

����� 'HIHQGDQW¶V�DFWV�FRQVWLWXWH�IDOVH�DGYHUWLVLQJ�LQ�WKH�FRQGXFW�RI�EXVLQHVV��WUDGH��RU�

FRPPHUFH��RU�LQ�WKH�IXUQLVKLQJ�RI�DQ\�VHUYLFH�LQ�WKH�VWDWH�RI�1HZ�<RUN�LQ�YLRODWLRQ�RI�1HZ�<RUN¶V�

*HQHUDO�%XVLQHV�/DZ���������
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����� 7KH�SXEOLF�LV�OLNHO\�WR�EH�GDPDJHG�EHFDXVH�RI�'HIHQGDQW¶V�GHFHSWLYH�WUDGH�SUDFWLFHV�

RU�DFWV���6SHFLILFDOO\��'HIHQGDQW¶V�IDOVH�RU�PLVOHDGLQJ�VWDWHPHQWV�LPSOLFDWH�WKH�KHDOWK�DQG�VDIHW\�

RI�WKRVH�FRQVXPHUV�GHFHLYHG�E\�'HIHQGDQW��

����� $V�VXFK��'HIHQGDQW¶V�FRQGXFW�DV�DOOHJHG�KHUHLQ�LV�FRQVXPHU�RULHQWHG��

����� $V�D�UHVXOW�RI�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW��3ODLQWLII�&ROORUD�DQG�&ODVV�0HPEHUV�

ORVW�PRQH\�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO����

&2817�9,,�
�)UDXG��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 5XOH���E��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�SURYLGHV�WKDW�³>L@Q�DOOHJLQJ�IUDXG�

RU�PLVWDNH��D�SDUW\�PXVW�VWDWH�ZLWK�SDUWLFXODULW\�WKH�FLUFXPVWDQFHV�FRQVWLWXWLQJ�IUDXG�RU�PLVWDNH�´�

7R�WKH�H[WHQW�QHFHVVDU\��DV�GHWDLOHG�LQ�WKH�SDUDJUDSKV�DERYH�DQG�EHORZ��3ODLQWLII�KDV�VDWLVILHG�WKH�

UHTXLUHPHQWV�RI�5XOH���E��EH�HVWDEOLVKLQJ�WKH�IROORZLQJ�HOHPHQWV�ZLWK�VXIILFLHQW�SDUWLFXODULW\��

D�� :+2�� � 'HIHQGDQW�� 0F'RQDOG¶V�� PDGH� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�RU�

RPLVVLRQV�RI�IDFW�DERXW�WKH�3URGXFWV�WKURXJK�LWV�ODEHOLQJ��ZHEVLWH�UHSUHVHQWDWLRQV��

DQG�PDUNHWLQJ�VWDWHPHQWV��ZKLFK�LQFOXGH�WKH�VWDWHPHQWV�WKDW�WKH�3URGXFWV�DUH�VDIH�

DQG� VXVWDLQDEOH�� � 7KHVH� UHSUHVHQWDWLRQV� FRQVWLWXWH� RPLWWHG� PDWHULDO� LQIRUPDWLRQ�

UHJDUGLQJ� KDUPIXO� FKHPLFDOV� LQ� WKH� 3URGXFWV¶� SDFNDJLQJ�ZKLFK� LV� HVVHQWLDO� DQG�

LQWHJUDO�WR�GHOLYHULQJ�WKH�3URGXFWV�WR�WKH�FRQVXPHU��

E�� :+$7���'HIHQGDQW¶V�FRQGXFW�KHUH�ZDV��DQG�FRQWLQXHV�WR�EH��IUDXGXOHQW�EHFDXVH�LW�

RPLWWHG�DQG�FRQFHDOHG�WKDW�WKH�3URGXFWV�FRQWDLQ�VXEVWDQFHV²RUJDQLF�IOXRULQH�DQG�

3)$6²WKDW� DUH� ZLGHO\� NQRZQ� WR� KDYH� VLJQLILFDQW� KHDOWK� UHSHUFXVVLRQV�� � 7KXV��
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'HIHQGDQW¶V�FRQGXFW�GHFHLYHG�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LQWR�EHOLHYLQJ�WKDW�WKH�

3URGXFWV�DUH�VDIH�DQG�VXVWDLQDEOH��ZKHQ�WKH\�DUH�QRW���'HIHQGDQW�NQHZ�RU�VKRXOG�

KDYH�NQRZQ�WKDW� WKLV� LQIRUPDWLRQ�LV�PDWHULDO� WR�UHDVRQDEOH�FRQVXPHUV�� LQFOXGLQJ�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LQ�PDNLQJ�WKHLU�SXUFKDVLQJ�GHFLVLRQV��\HW�LW�FRQWLQXHG�

WR�SHUYDVLYHO\�PDUNHW�WKH�3URGXFWV�LQ�WKLV�PDQQHU��

F�� :+(1���'HIHQGDQW�PDGH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�GXULQJ�WKH�

SXWDWLYH� FODVV� SHULRGV�� LQFOXGLQJ� SULRU� WR� DQG� DW� WKH� WLPH� 3ODLQWLIIV� DQG� &ODVV�

0HPEHUV� SXUFKDVHG� WKH� 3URGXFWV�� GHVSLWH� LWV� NQRZOHGJH� WKDW� WKH� 3URGXFWV¶�

SDFNDJLQJ�FRQWDLQHG�KDUPIXO�VXEVWDQFHV���

G�� :+(5(�� �'HIHQGDQW¶V�PDUNHWLQJ�PHVVDJH�ZDV� XQLIRUP� DQG� SHUYDVLYH�� FDUULHG�

WKURXJK� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�RU� RPLVVLRQV� RQ� WKH� ODEHOLQJ� RI� WKH�

3URGXFWV¶�SDFNDJLQJ��ZHEVLWH��DQG�WKURXJK�PDUNHWLQJ�PDWHULDOV���

H�� +2:�� � 'HIHQGDQW� PDGH� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�RU� IDLOHG� WR� GLVFORVH�

PDWHULDO�IDFWV�UHJDUGLQJ�WKH�3URGXFWV��LQFOXGLQJ�WKH�SUHVHQFH�RI�KHLJKWHQHG�OHYHOV�

RI�RUJDQLF�IOXRULQH�DQG�3)$6���

I�� :+<���'HIHQGDQW�PDGH�WKH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�GHWDLOHG�

KHUHLQ� IRU� WKH� H[SUHVV� SXUSRVH� RI� LQGXFLQJ� 3ODLQWLIIV�� &ODVV� 0HPEHUV�� DQG� DOO�

UHDVRQDEOH�FRQVXPHUV�WR�SXUFKDVH�DQG�RU�SD\�IRU�WKH�3URGXFWV��WKH�HIIHFW�RI�ZKLFK�

ZDV� WKDW�'HIHQGDQW�SURILWHG�E\�VHOOLQJ� WKH�3URGXFWV� WR�KXQGUHGV�RI� WKRXVDQGV�RI�

FRQVXPHUV���

J�� ,1-85<���3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG��SDLG�D�SUHPLXP��RU�RWKHUZLVH�

SDLG�PRUH�IRU�WKH�3URGXFWV�ZKHQ�WKH\�RWKHUZLVH�ZRXOG�QRW�KDYH�DEVHQW�'HIHQGDQW¶V�

PLVUHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV��
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����� $W�WKH�WLPH�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG�WKH�3URGXFWV��'HIHQGDQW�GLG�

QRW�GLVFORVH��EXW�LQVWHDG�FRQFHDOHG�DQG�PLVUHSUHVHQWHG��WKH�3URGXFWV�DV�VDIH�DQG�VXVWDLQDEOH���

����� 'HIHQGDQW� DIILUPDWLYHO\� PLVUHSUHVHQWHG� WKH� 3URGXFWV�� JLYLQJ� WKH� 3URGXFWV� WKH�

DSSHDUDQFH�RI�SURGXFWV�WKDW�DUH�LQGHHG�VDIH�IRU�FRQVXPSWLRQ�DQG�RWKHUZLVH�VXVWDLQDEOH��

����� 'HIHQGDQW� DOVR� NQHZ� WKDW� LWV� RPLVVLRQV� DQG� PLVUHSUHVHQWDWLRQV� UHJDUGLQJ� WKH�

3URGXFWV� ZHUH� PDWHULDO�� DQG� WKDW� D� UHDVRQDEOH� FRQVXPHU� ZRXOG� UHO\� XSRQ� 'HIHQGDQW¶V�

UHSUHVHQWDWLRQV��DQG�FRUUHVSRQGLQJ�RPLVVLRQV��LQ�PDNLQJ�SXUFKDVLQJ�GHFLVLRQV���

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�GLG�QRW�NQRZ²QRU�FRXOG�WKH\�KDYH�NQRZQ�WKURXJK�

UHDVRQDEOH�GLOLJHQFH²DERXW�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV���

����� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� ZRXOG� KDYH� EHHQ� UHDVRQDEOH� LQ� UHO\LQJ� RQ�

'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� �DQG� FRUUHVSRQGLQJ� RPLVVLRQV�� LQ� PDNLQJ� WKHLU� SXUFKDVLQJ�

GHFLVLRQV���

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�KDG�D�ULJKW�WR�UHSO\�XSRQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

�DQG�FRUUHVSRQGLQJ�RPLVVLRQV��DV�'HIHQGDQW�PDLQWDLQHG�PRQRSROLVWLF�FRQWURO�RYHU�NQRZOHGJH�RI�

WKH�WUXH�TXDOLW\�RI�WKH�3URGXFWV���

����� 3ODLQWLIIV� DQG�&ODVV�0HPEHUV� VXVWDLQHG�GDPDJHV�DV� D� UHVXOW�RI� WKHLU� UHOLDQFH�RQ�

'HIHQGDQW¶V� RPLVVLRQV� DQG� PLVUHSUHVHQWDWLRQV�� WKXV� FDXVLQJ� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� WR�

VXVWDLQ�DFWXDO�ORVVHV�DQG�GDPDJHV�LQ�D�VXP�WR�EH�GHWHUPLQHG�DW�WULDO��LQFOXGLQJ�SXQLWLYH�GDPDJHV���

&2817�9,,,�
�&RQVWUXFWLYH�)UDXG��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��
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����� $W�WKH�WLPH�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG�WKH�3URGXFWV��'HIHQGDQW�GLG�

QRW�GLVFORVH��EXW�LQVWHDG�FRQFHDOHG�DQG�PLVUHSUHVHQWHG��WKH�3URGXFWV�DV�GLVFXVVHG�KHUHLQ��

����� 'HIHQGDQW� DIILUPDWLYHO\� PLVUHSUHVHQWHG� WKH� 3URGXFWV�� JLYLQJ� WKH� 3URGXFWV� WKH�

DSSHDUDQFH�RI�SURGXFWV�WKDW�DUH�LQGHHG�VDIH�IRU�FRQVXPSWLRQ�DQG�RWKHUZLVH�VXVWDLQDEOH��

����� 'HIHQGDQW� DOVR� NQHZ� WKDW� LWV� RPLVVLRQV� DQG� PLVUHSUHVHQWDWLRQV� UHJDUGLQJ� WKH�

3URGXFWV�ZHUH�PDWHULDO��DQG�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�UHO\�XSRQ�LWV�UHSUHVHQWDWLRQV��DQG�

FRUUHVSRQGLQJ�RPLVVLRQV��LQ�PDNLQJ�SXUFKDVLQJ�GHFLVLRQV��

����� 'HIHQGDQW�KDG�DQ�REOLJDWLRQ�QRW�WR�RPLW�PDWHULDO�LQIRUPDWLRQ�DERXW�RU�PLVUHSUHVHQW�

WKH�3URGXFWV�EHFDXVH�LQ�DGGLWLRQ�WR�WKH�IDFW�WKDW�WKH�3URGXFWV�SHUWDLQHG�WR�PDWWHUV�RI�VDIHW\���D��LW�

ZDV�LQ�WKH�VROH�SRVVHVVLRQ�RI�VXFK�LQIRUPDWLRQ���E��LW�PDGH�SDUWLDO�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�

TXDOLW\�RI�WKH�3URGXFWV���F��3ODLQWLIIV�DQG�WKH�&ODVV�0HPEHUV�UHOLHG�XSRQ�'HIHQGDQW�WR�PDNH�IXOO�

GLVFORVXUHV� EDVHG� XSRQ� WKH� UHODWLRQVKLS� EHWZHHQ� 3ODLQWLIIV� DQG�&ODVV�0HPEHUV��ZKR� UHOLHG� RQ�

'HIHQGDQW¶V� UHSUHVHQWDWLRQV� DQG� RPLVVLRQV�� DQG� ZHUH� UHDVRQDEOH� LQ� GRLQJ� VR�� ZLWK� WKH� IXOO�

NQRZOHGJH�RI�'HIHQGDQW�WKDW�LW�GLG�DQG�ZRXOG�KDYH�EHHQ�UHDVRQDEOH�LQ�GRLQJ�VR��

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�GLG�QRW�NQRZ²QRU�FRXOG�WKH\�KDYH�NQRZQ�WKURXJK�

UHDVRQDEOH�GLOLJHQFH²DERXW�WKH�WUXH�TXDOLW\�RI�WKH�3URGXFWV��

����� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� ZRXOG� KDYH� EHHQ� UHDVRQDEOH� LQ� UHO\LQJ� RQ�

'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� �DQG� FRUUHVSRQGLQJ� RPLVVLRQV�� LQ� PDNLQJ� WKHLU� SXUFKDVLQJ�

GHFLVLRQV��

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�KDG�D�ULJKW�WR�UHO\�XSRQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

�DQG� FRUUHVSRQGLQJ� RPLVVLRQV�� DV�� LQ� DGGLWLRQ� WR� WKH� IDFW� WKDW� WKH� LVVXH� SHUWDLQHG� WR� VDIHW\��

'HIHQGDQW�PDLQWDLQHG�PRQRSROLVWLF�FRQWURO�RYHU�NQRZOHGJH�RI�WKH�WUXH�TXDOLW\�RI�WKH�3URGXFWV��

DQG�ZKDW�LQIRUPDWLRQ�ZDV�DYDLODEOH�UHJDUGLQJ�WKH�3URGXFWV��
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����� 'HIHQGDQW� EUHDFKHG� LWV� GXW\� WR� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� WR� PDNH� IXOO�

GLVFORVXUHV�RI�WKH�VDIHW\�RI�WKHLU�3URGXFWV��

����� 3ODLQWLIIV� DQG�&ODVV�0HPEHUV� VXVWDLQHG�GDPDJHV�DV� D� UHVXOW�RI� WKHLU� UHOLDQFH�RQ�

'HIHQGDQW¶V�RPLVVLRQV�DQG�PLVUHSUHVHQWDWLRQV��DQG�'HIHQGDQW¶V�EUHDFK�RI�LWV�GXW\��WKXV�FDXVLQJ�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�WR�VXVWDLQ�DFWXDO�ORVVHV�DQG�GDPDJHV�LQ�D�VXP�WR�EH�GHWHUPLQHG�DW�

WULDO��

&2817�,;�
�)UDXGXOHQW�,QGXFHPHQW��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 'HIHQGDQW�GLG�QRW�GLVFORVH��EXW�LQVWHDG�FRQFHDOHG�DQG�PLVUHSUHVHQWHG��WKH�3URGXFWV�

DV�GLVFXVVHG�KHUHLQ��

����� 'HIHQGDQW�NQHZ��RU�VKRXOG�KDYH�NQRZQ��WKDW�WKH�3URGXFWV�ZHUH�IDOVHO\�SRUWUD\HG�

DQG� WKDW� NQRZOHGJH� RI� WKH� VDIHW\�UHODWHG� LVVXHV� GLVFXVVHG� WKURXJKRXW� ZDV� ZLWKKHOG� IURP� WKH�

FRQVXPHU�SXEOLF��

����� 'HIHQGDQW� DOVR� NQHZ� WKDW� LWV� RPLVVLRQV� DQG� PLVUHSUHVHQWDWLRQV� UHJDUGLQJ� WKH�

3URGXFWV�ZHUH�PDWHULDO��DQG�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�UHO\�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�

�DQG�FRUUHVSRQGLQJ�RPLVVLRQV��LQ�PDNLQJ�SXUFKDVLQJ�GHFLVLRQ��

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�GLG�QRW�NQRZ²QRU�FRXOG�WKH\�KDYH�NQRZQ�WKURXJK�

UHDVRQDEOH�GLOLJHQFH²DERXW�WKH�WUXH�TXDOLW\�RI�WKH�3URGXFWV��

����� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� ZRXOG� KDYH� EHHQ� UHDVRQDEOH� LQ� UHO\LQJ� RQ�

'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� �DQG� FRUUHVSRQGLQJ� RPLVVLRQV�� LQ� PDNLQJ� WKHLU� SXUFKDVLQJ�

GHFLVLRQV��
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����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�KDG�D� ULJKW� WR� UHO\�RQ�'HIHQGDQW¶V� UHSUHVHQWDWLRQV�

�DQG�FRUUHVSRQGLQJ�RPLVVLRQV��DV�'HIHQGDQW�PDLQWDLQHG�D�PRQRSROLVWLF�FRQWURO�RYHU�WKH�3URGXFWV��

DQG�ZKDW�LQIRUPDWLRQ�ZDV�DYDLODEOH�UHJDUGLQJ�WKH�3URGXFWV��

����� 'HIHQGDQW� LQWHQGHG� WR� LQGXFH²DQG� GLG�� LQGHHG�� LQGXFH²3ODLQWLIIV� DQG� &ODVV�

0HPEHUV�LQWR�SXUFKDVLQJ�WKH�3URGXFWV�EDVHG�XSRQ�LWV�DIILUPDWLYH�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� 3ODLQWLIIV� DQG�&ODVV�0HPEHUV� VXVWDLQHG�GDPDJHV�DV� D� UHVXOW�RI� WKHLU� UHOLDQFH�RQ�

'HIHQGDQW¶V� RPLVVLRQ� DQG� PLVUHSUHVHQWDWLRQV�� WKXV� FDXVLQJ� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� WR�

VXVWDLQ�DFWXDO�ORVVHV�DQG�GDPDJHV�LQ�D�VXP�WR�EH�GHWHUPLQHG�DW�WULDO��

&2817�;�
�0RQH\�+DG�DQG�5HFHLYHG��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� $V� D� UHVXOW� RI� WKH� 3ODLQWLIIV¶� DQG� &ODVV� 0HPEHUV¶� SXUFKDVH� RI� WKH� 3URGXFWV��

'HIHQGDQW�REWDLQHG�PRQH\�IRU�LWV�RZQ�XVH�DQG�EHQHILW��DQG��DV�D�UHVXOW�RI�LWV�EUHDFKHV�RI�FRQWUDFW�

DQG�EUHDFKHV�RI�WKH�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�LPSOLHG�LQ�WKRVH�DJUHHPHQWV��EHFDPH�

LQGHEWHG�WR�WKH�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

����� 1R�SDUW�RI�DQ\�RI�WKH�PRQLHV�GXH�DQG�RZLQJ�WR�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�KDV�

EHHQ�UHSDLG��DOWKRXJK�3ODLQWLIIV�DQG�&ODVV�0HPEHUV�GHPDQG�UHSD\PHQW��OHDYLQJ�WKH�EDODQFH�GXH��

RZLQJ��DQG�XQSDLG�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�SOXV�LQWHUHVW��

����� +HUH��HTXLWDEOH�UHOLHI�LV�DSSURSULDWH�EHFDXVH�3ODLQWLIIV�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�

DW�ODZ��LI��IRU�LQVWDQFH�GDPDJHV�UHVXOWLQJ�IURP�KLV�SXUFKDVH�RI�WKH�3URGXFWV�LV�GHWHUPLQHG�WR�EH�DQ�

DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�
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SULFH�RI�WKH�3URGXFWV��3ODLQWLIIV�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�WKH\�

DUH�HQWLWOHG���

����� 5HVWLWXWLRQ� PD\� DOVR� EH� PRUH� FHUWDLQ�� SURPSW�� DQG� HIILFLHQW� WKDQ� RWKHU� OHJDO�

UHPHGLHV�UHTXHVWHG�KHUHLQ��7KH�UHWXUQ�RI�WKH�IXOO�SUHPLXP�SULFH�ZLOO�HQVXUH�WKDW�3ODLQWLIIV�DUH�LQ�

WKH�VDPH�SODFH�WKH\�ZRXOG�KDYH�EHHQ�LQ�KDG�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW�QRW�RFFXUUHG��L�H���WKH�

SRVLWLRQ� WR�PDNH� LQIRUPHG� GHFLVLRQ� DERXW� WKH� SXUFKDVH� RI� WKH� 3URGXFWV� DEVHQW� RPLVVLRQV� DQG�

PLVUHSUHVHQWDWLRQV�ZLWK�WKH�IXOO�SXUFKDVH�SULFH�DW�WKHLU�GLVSRVDO���

&2817�;,�
�)UDXGXOHQW�&RQFHDOPHQW�RU�2PLVVLRQ��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH����

����� $W� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQW� ZDV� HQJDJHG� LQ� WKH� EXVLQHVV� RI� GHVLJQLQJ��

PDQXIDFWXULQJ��GLVWULEXWLQJ��DQG�VHOOLQJ�WKH�3URGXFWV��

����� 'HIHQGDQW��DFWLQJ�WKURXJK�LWV�UHSUHVHQWDWLYHV�RU�DJHQWV��GHOLYHUHG�WKH�3URGXFWV�WR�

LWV�RZQ�GLVWULEXWRUV�DQG�YDULRXV�RWKHU�GLVWULEXWLRQ�FKDQQHOV��

����� 'HIHQGDQW� ZLOOIXOO\�� IDOVHO\�� DQG� NQRZLQJO\� RPLWWHG� YDULRXV� PDWHULDO� IDFWV�

UHJDUGLQJ�WKH�TXDOLW\�DQG�FKDUDFWHU�RI�WKH�3URGXFWV�DV�GLVFXVVHG�WKURXJKRXW��

����� 5DWKHU� WKDQ� LQIRUP� FRQVXPHUV� RI� WKH� WUXWK� UHJDUGLQJ� WKH� 3URGXFWV�� 'HIHQGDQW�

PLVUHSUHVHQWHG�DQG�RPLWWHG�WKH�TXDOLW\�RI�WKH�3URGXFWV�DV�GLVFXVVHG�KHUHLQ�DW�WKH�WLPH�RI�SXUFKDVH��

����� 'HIHQGDQW� PDGH� WKHVH� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� WR� ERRVW� RU�

PDLQWDLQ�VDOHV�RI�WKH�3URGXFWV��DQG�WR�IDOVHO\�DVVXUH�SXUFKDVHUV�RI�WKH�3URGXFWV�WKDW�'HIHQGDQW�LV�D�

UHSXWDEOH�FRPSDQ\�DQG�WKDW�LWV�3URGXFWV�DUH�VDIH�IRU�XVH�DQG�LV�RWKHUZLVH�VXVWDLQDEOH���7KH�IDOVH�
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UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�PDWHULDO� WR�FRQVXPHUV�EHFDXVH�WKH�UHSUHVHQWDWLRQV�SOD\HG�D�

VLJQLILFDQW�UROH�LQ�WKH�YDOXH�RI�WKH�3URGXFWV�SXUFKDVHG��

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�DFFHSWHG�WKH�WHUPV�RI�XVH��ZKLFK�ZHUH�VLOHQW�RQ�WKH�

WUXH�QDWXUH�RI�WKH�3URGXFWV��DV�GLVFXVVHG�WKURXJKRXW���3ODLQWLIIV�DQG�&ODVV�0HPEHUV�KDG�QR�ZD\�RI�

NQRZLQJ�WKDW�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DV�WR�WKH�3URGXFWV��DQG�KDG�QR�ZD\�RI�

NQRZLQJ�WKDW�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�PLVOHDGLQJ��

����� $OWKRXJK�'HIHQGDQW�KDG�D�GXW\�WR�HQVXUH�WKH�DFFXUDF\�RI�WKH�LQIRUPDWLRQ�UHJDUGLQJ�

WKH�3URGXFWV��LW�GLG�QRW�IXOILOO�WKHVH�GXWLHV��

����� 'HIHQGDQW�PLVUHSUHVHQWHG�DQG�RPLWWHG�PDWHULDO�IDFWV�SDUWO\�WR�SDG�DQG�SURWHFW�LWV�

SURILWV��DV�LW�VDZ�WKDW�SURILWV�DQG�VDOHV�RI�WKH�3URGXFWV�ZHUH�HVVHQWLDO�IRU�LWV�FRQWLQXHG�JURZWK�DQG�

WR�PDLQWDLQ�DQG�JURZ�LWV�UHSXWDWLRQ�DV�D�SUHPLHU�GHVLJQHU�DQG�YHQGRU�RI�WKH�3URGXFWV���6XFK�EHQHILWV�

FDPH�DW�WKH�H[SHQVH�RI�3ODLQWLIIV�DQG�&ODVV�0HPEHUV��

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�ZHUH�XQDZDUH�RI�WKHVH�PDWHULDO�PLVUHSUHVHQWDWLRQV�

DQG�RPLVVLRQV��DQG�WKH\�ZRXOG�QRW�KDYH�DFWHG�DV�WKH\�GLG�KDG�WKH\�NQRZQ�WKH�WUXWK���3ODLQWLIIV¶�

DQG�FODVV�PHPEHUV¶�DFWLRQV�ZHUH�MXVWLILHG�JLYHQ�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV���

'HIHQGDQW�ZDV�LQ�WKH�H[FOXVLYH�FRQWURO�RI�PDWHULDO�IDFWV�DQG�RU�KDG�VXSHULRU�NQRZOHGJH�RI�PDWHULDO�

IDFWV��DQG�VXFK�IDFWV�ZHUH�QRW�NQRZQ�WR�WKH�SXEOLF��

����� 'XH� WR� 'HIHQGDQW¶V� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV�� 3ODLQWLIIV� DQG� &ODVV�

0HPEHUV�VXVWDLQHG�LQMXU\�GXH�WR�WKH�SXUFKDVH�RI�WKH�3URGXFWV�WKDW�GLG�QRW�OLYH�XS�WR�WKHLU�DGYHUWLVHG�

UHSUHVHQWDWLRQV���3ODLQWLIIV�DQG�&ODVV�0HPEHUV�DUH�HQWLWOHG�WR�UHFRYHU�IXOO�UHIXQGV�IRU�WKH�3URGXFWV�

WKH\�SXUFKDVHG�GXH�WR�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� 'HIHQGDQW¶V�DFWV�ZHUH�GRQH�PDOLFLRXVO\��RSSUHVVLYHO\��GHOLEHUDWHO\��DQG�ZLWK�LQWHQW�

WR�GHIUDXG��DQG�LQ�UHFNOHVV�GLVUHJDUG�RI�3ODLQWLIIV��DQG�&ODVV�0HPEHUV¶�ULJKWV�DQG�ZHOO�EHLQJ��DQG�
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LQ�SDUW�WR�HQULFK�LWVHOI�DW�WKH�H[SHQVH�RI�FRQVXPHUV���'HIHQGDQW¶V�DFWV�ZHUH�GRQH�WR�JDLQ�FRPPHUFLDO�

DGYDQWDJH� RYHU� FRPSHWLWRUV�� DQG� WR� GULYH� FRQVXPHUV� DZD\� IURP� FRQVLGHUDWLRQ� RI� FRPSHWLQJ�

SURGXFWV��'HIHQGDQW¶V�FRQGXFW�ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�LQ�DQ�DPRXQW�VXIILFLHQW�

WR�GHWHU�VXFK�FRQGXFW�LQ�WKH�IXWXUH��

&2817�;,,�
�)UDXGXOHQW�0LVUHSUHVHQWDWLRQ��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 'HIHQGDQW�IDOVHO\�UHSUHVHQWHG�WR�3ODLQWLIIV�DQG�WKH�&ODVV�WKDW�WKH�3URGXFWV�ZHUH�VDIH�

IRU�XVH�DQG�RWKHUZLVH�VXVWDLQDEOH���

����� 'HIHQGDQW�LQWHQWLRQDOO\��NQRZLQJO\��DQG�UHFNOHVVO\�PDGH�WKHVH�PLVUHSUHVHQWDWLRQV�

WR�LQGXFH�3ODLQWLIIV�DQG�WKH�&ODVV�WR�SXUFKDVH�WKH�3URGXFWV��

����� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�UHSUHVHQWDWLRQV�DERXW�WKH�3URGXFWV�

ZHUH�IDOVH�LQ�WKDW�WKH�3URGXFWV�DUH�QRW�VDIH�IRU�FRQVXPSWLRQ�DV�GLVFXVVHG�WKURXJKRXW���'HIHQGDQW�

NQRZLQJO\�DOORZHG�LWV�SDFNDJLQJ��ODEHOV��DGYHUWLVHPHQWV��SURPRWLRQDO�PDWHULDOV��DQG�ZHEVLWHV�WR�

LQWHQWLRQDOO\�PLVOHDG�FRQVXPHUV��VXFK�DV�3ODLQWLIIV�DQG�WKH�&ODVV���

����� 3ODLQWLIIV�DQG�WKH�&ODVV�GLG�LQ�IDFW�UHO\�RQ�WKHVH�PLVUHSUHVHQWDWLRQV�DQG�SXUFKDVHG�

WKH� 3URGXFWV� WR� WKHLU� GHWULPHQW�� � *LYHQ� WKH� GHFHSWLYH�PDQQHU� LQ� ZKLFK�'HIHQGDQW� DGYHUWLVHG��

PDUNHWHG��UHSUHVHQWHG��DQG�RWKHUZLVH�SURPRWHG�WKH�3URGXFWV��3ODLQWLIIV¶�DQG�WKH�&ODVV¶�UHOLDQFH�RQ�

'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�ZDV�MXVWLILDEOH��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW��3ODLQWLIIV�DQG�WKH�&ODVV�

KDYH�VXIIHUHG�DFWXDO�GDPDJHV�LQ�WKDW�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�DW�DOO�KDG�WKH\�
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NQRZQ� RI� WKH� VDIHW\� ULVNV� DVVRFLDWHG� ZLWK� WKH� 3URGXFWV� DQG� WKDW� WKH\� GR� QRW� FRQIRUP� WR� WKH�

3URGXFWV¶�ODEHOV��SDFNDJLQJ��DGYHUWLVLQJ��DQG�VWDWHPHQWV��

����� 3ODLQWLIIV�DQG�WKH�&ODVV�VHHN�DFWXDO�GDPDJHV��DWWRUQH\V¶�IHHV��FRVWV��DQG�RWKHU�VXFK�

UHOLHI�WKH�&RXUW�GHHPV�SURSHU���

&2817�;,,,�
�1HJOLJHQW�0LVUHSUHVHQWDWLRQ��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 'HIHQGDQW�KDG�D�GXW\�WR�3ODLQWLIIV�DQG�WKH�&ODVV�WR�H[HUFLVH�UHDVRQDEOH�DQG�RUGLQDU\�

FDUH� LQ� WKH�GHYHORSLQJ�� WHVWLQJ��PDQXIDFWXUH��PDUNHWLQJ�� GHWDLOLQJ�� GLVWULEXWLRQ�� DQG� VDOH� RI� WKH�

3URGXFWV��

����� 'HIHQGDQW� EUHDFKHG� LWV� GXW\� WR� 3ODLQWLIIV� DQG� WKH� &ODVV� E\� GHYHORSLQJ�� WHVWLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ�� GHWDLOLQJ��GLVWULEXWLQJ�� DQG� VHOOLQJ� WKH�3URGXFWV� WR�3ODLQWLIIV� DQG� WKH�

&ODVV� WKDW� GLG� QRW� KDYH� WKH� TXDOLWLHV�� FKDUDFWHULVWLFV�� DQG� VXLWDELOLW\� IRU� XVH� DV� DGYHUWLVHG� E\�

'HIHQGDQW�DQG�E\� IDLOLQJ� WR�SURPSWO\� UHPRYH� WKH�3URGXFWV� IURP� WKH�PDUNHWSODFH�RU� WDNH�RWKHU�

DSSURSULDWH�UHPHGLDO�DFWLRQ��

����� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKH�TXDOLWLHV�DQG�FKDUDFWHULVWLFV�RI�WKH�

3URGXFWV�ZHUH�QRW�DV�DGYHUWLVHG��PDUNHWHG��GHWDLOHG��RU�RWKHUZLVH�UHSUHVHQWHG�RU�VXLWDEOH�IRU�LWV�

LQWHQGHG�XVH�DQG�ZHUH�RWKHUZLVH�QRW�DV�ZDUUDQWHG�DQG�UHSUHVHQWHG�E\�'HIHQGDQW�� �6SHFLILFDOO\��

'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKH�3URGXFWV�ZHUH�QRW�VDIH�IRU�XVH�DQG�QRW�VXVWDLQDEOH��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW��3ODLQWLIIV�DQG�WKH�&ODVV�

KDYH�VXIIHUHG�DFWXDO�GDPDJHV�LQ�WKDW�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�DW�DOO�KDG�WKH\�
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NQRZQ�WKDW�WKH�3URGXFWV�ZHUH�QRW�VDIH�IRU�FRQVXPSWLRQ�DQG�WKDW�WKH�3URGXFWV�GR�QRW�FRQIRUP�WR�

WKH�3URGXFWV¶�ODEHOLQJ��SDFNDJLQJ��DGYHUWLVLQJ��DQG�VWDWHPHQWV���

����� 3ODLQWLIIV�DQG�WKH�&ODVV�VHHN�DFWXDO�GDPDJHV��DWWRUQH\V¶�IHHV��FRVWV��DQG�DQ\�RWKHU�

MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH��

&2817�;,9�
�4XDVL�&RQWUDFW���8QMXVW�(QULFKPHQW��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 7R�WKH�H[WHQW�UHTXLUHG�E\�ODZ��WKLV�FDXVH�RI�DFWLRQ�LV�DOOHJHG�LQ�WKH�DOWHUQDWLYH�WR�

OHJDO�FODLPV��DV�SHUPLWWHG�XQGHU�)HG��5��&LY��3������

����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�FRQIHUUHG�EHQHILWV�RQ�'HIHQGDQW�E\�SXUFKDVLQJ�WKH�

3URGXFWV��

����� 'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�3ODLQWLIIV¶�

DQG� &ODVV� 0HPEHUV¶� SXUFKDVHV� RI� WKH� 3URGXFWV�� � 5HWHQWLRQ� RI� WKRVH� PRQH\V� XQGHU� WKHVH�

FLUFXPVWDQFHV�LV�XQMXVW�DQG�LQHTXLWDEOH�EHFDXVH�'HIHQGDQW�IDLOHG�WR�GLVFORVH�WKDW�WKH�3URGXFWV�ZHUH�

XQILW�IRU�WKHLU�LQWHQGHG�SXUSRVH�DV�WKH\�ZHUH�XQVDIH�IRU�XVH���7KHVH�RPLVVLRQV�FDXVHG�LQMXULHV�WR�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�LI�WKH�WUXH�IDFWV�

ZHUH�NQRZQ��

����� %HFDXVH�'HIHQGDQW¶V�UHWHQWLRQ�RI�WKH�QRQ�JUDWXLWRXV�EHQHILWV�FRQIHUUHG�RQ�WKHP�E\�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�LV�XQMXVW�DQG�LQHTXLWDEOH��'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�

DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

����� +HUH��HTXLWDEOH�UHOLHI�LV�DSSURSULDWH�EHFDXVH�3ODLQWLIIV�PD\�ODFN�DQ�DGHTXDWH�UHPHG\�

DW�ODZ��LI��IRU�LQVWDQFH�GDPDJHV�UHVXOWLQJ�IURP�WKHLU�SXUFKDVH�RI�WKH�3URGXFWV�LV�GHWHUPLQHG�WR�EH�
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DQ�DPRXQW�OHVV�WKDQ�WKH�SUHPLXP�SULFH�RI�WKH�3URGXFWV��:LWKRXW�FRPSHQVDWLRQ�IRU�WKH�IXOO�SUHPLXP�

SULFH�RI�WKH�3URGXFWV��3ODLQWLIIV�ZRXOG�EH�OHIW�ZLWKRXW�WKH�SDULW\�LQ�SXUFKDVLQJ�SRZHU�WR�ZKLFK�WKH\�

DUH�HQWLWOHG���

����� 5HVWLWXWLRQ� PD\� DOVR� EH� PRUH� FHUWDLQ�� SURPSW�� DQG� HIILFLHQW� WKDQ� RWKHU� OHJDO�

UHPHGLHV�UHTXHVWHG�KHUHLQ��7KH�UHWXUQ�RI�WKH�IXOO�SUHPLXP�SULFH�ZLOO�HQVXUH�WKDW�3ODLQWLIIV�DUH�LQ�

WKH�VDPH�SODFH�WKH\�ZRXOG�KDYH�EHHQ�LQ�KDG�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW�QRW�RFFXUUHG��L�H���WKH�

SRVLWLRQ� WR�PDNH� LQIRUPHG� GHFLVLRQ� DERXW� WKH� SXUFKDVH� RI� WKH� 3URGXFWV� DEVHQW� RPLVVLRQV� DQG�

PLVUHSUHVHQWDWLRQV�ZLWK�WKH�IXOO�SXUFKDVH�SULFH�DW�WKHLU�GLVSRVDO���

&2817�;9�
�%UHDFK�RI�([SUHVV�:DUUDQW\��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH��

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH��

����� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� IRUPHG� D� FRQWUDFW� ZLWK� 'HIHQGDQW� DW� WKH� WLPH�

3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SXUFKDVHG�WKH�3URGXFWV��

����� 7KH�WHUPV�RI�WKH�FRQWUDFW�LQFOXGH�WKH�SURPLVHV�DQG�DIILUPDWLRQV�RI�IDFW�PDGH�E\�

'HIHQGDQW�RQ�WKH�3URGXFWV¶�SDFNDJLQJ�DQG�WKURXJK�PDUNHWLQJ�DQG�DGYHUWLVLQJ��DV�GHVFULEHG�DERYH��

����� 7KLV�ODEHOLQJ��PDUNHWLQJ��DQG�DGYHUWLVLQJ�FRQVWLWXWH�H[SUHVV�ZDUUDQWLHV�DQG�EHFDPH�

SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ�DQG�DUH�SDUW�RI�WKH�VWDQGDUGL]HG�FRQWUDFW�EHWZHHQ�3ODLQWLIIV�DQG�

&ODVV�0HPEHUV���

����� $V�VHW�IRUWK�DERYH��'HIHQGDQW�SXUSRUWV�WKURXJK�LWV�DGYHUWLVLQJ��ODEHOLQJ��PDUNHWLQJ��

DQG�SDFNDJLQJ��WR�FUHDWH�DQ�H[SUHVV�ZDUUDQW\�WKDW�WKH�3URGXFWV�DUH�VDIH�IRU�FRQVXPSWLRQ�DQG�DUH�

RWKHUZLVH�VXVWDLQDEOH��
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����� 3ODLQWLIIV�DQG�&ODVV�0HPEHUV�SHUIRUPHG�DOO�FRQGLWLRQV�SUHFHGHQW� WR�'HIHQGDQW¶V�

OLDELOLW\�XQGHU�WKLV�FRQWUDFW�ZKHQ�WKH\�SXUFKDVHG�WKH�3URGXFWV���

����� 'HIHQGDQW� EUHDFKHG� H[SUHVV� ZDUUDQWLHV� DERXW� WKH� 3URGXFWV� DQG� WKHLU� TXDOLWLHV�

EHFDXVH� GHVSLWH� 'HIHQGDQW¶V� ZDUUDQWLHV� WKDW� WKH� 3URGXFWV� DUH� VDIH� IRU� FRQVXPSWLRQ� DQG� DUH�

RWKHUZLVH�VXVWDLQDEOH�� WKH�3URGXFWV�DUH�REMHFWLYHO\�QRW� LQ� IDFW� VDIH� IRU�XVH�DQG�QRW� VXVWDLQDEOH���

7KXV��WKH�3URGXFWV�GLG�QRW�FRQIRUP�WR�'HIHQGDQW¶V�DIILUPDWLRQV�DQG�SURPLVHV�GHVFULEHG�DERYH���

����� 3ODLQWLIIV�DQG�HDFK�&ODVV�0HPEHU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�KDG�WKH\�

NQRZQ�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV���

����� 2Q�0DUFK�����������SULRU�WR�WKH�ILOLQJ�RI�WKLV�&RPSODLQW��3ODLQWLII�.HQ�0F'RZHOO��

E\�DQG�WKURXJK�3ODLQWLIIV¶�FRXQVHO�VHQW�'HIHQGDQW�D�QRWLFH�OHWWHU�DSSULVLQJ�'HIHQGDQW�RI�LWV�EUHDFK�

RI�ZDUUDQWLHV��2Q�0D\�����������3ODLQWLII�-RVHSK�&ROORUD��E\�DQG�WKURXJK�3ODLQWLII¶V�FRXQVHO��VHQW�

D�QRWLFH�OHWWHU�DSSULVLQJ�'HIHQGDQW�RI�LWV�EUHDFK�RI�ZDUUDQWLHV��'HIHQGDQW�KDV�IDLOHG�WR�UHPHG\�WKH�

LVVXHV�LGHQWLILHG�LQ�3ODLQWLIIV¶�QRWLFH�OHWWHUV���

����� $V�D�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�RI�ZDUUDQW\��3ODLQWLIIV�DQG�HDFK�&ODVV�0HPEHU�

VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU�ILQDQFLDO�GDPDJH�DQG�LQMXU\��DQG�DUH�HQWLWOHG�WR�DOO�GDPDJHV��LQ�

DGGLWLRQ�WR�FRVWV��LQWHUHVW�DQG�IHHV��LQFOXGLQJ�DWWRUQH\V¶�IHHV��DV�DOORZHG�E\�ODZ���

&2817�;9,�
�1HJOLJHQW�)DLOXUH�WR�:DUQ��

�
����� 3ODLQWLIIV�UHDOOHJH�DQG�UHLQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DOOHJHG�DERYH���

����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV�DQG�6XEFODVVHV�

XQGHU�WKH�ODZV�RI�WKHLU�SODFH�RI�SXUFKDVH���

����� $W� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQW� ZDV� UHVSRQVLEOH� IRU� GHVLJQLQJ�� FRQVWUXFWLQJ��

WHVWLQJ��PDQXIDFWXULQJ��LQVSHFWLQJ��GLVWULEXWLQJ��ODEHOLQJ��PDUNHWLQJ��DGYHUWLVLQJ��DQG�RU�VHOOLQJ�WKH�

3URGXFWV�DQG�WKHLU�SDFNDJLQJ���$W�DOO�UHOHYDQW�WLPHV��LW�ZDV�UHDVRQDEO\�IRUHVHHDEOH�E\�'HIHQGDQW�
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WKDW�WKH�XVH�RI�WKH�3URGXFWV�LQ�WKHLU�LQWHQGHG�PDQQHU�LQYROYHG�VXEVWDQWLDO�ULVN�RI�LQMXU\�DQG�ZDV�

XQUHDVRQDEO\�GDQJHURXV�WR�3ODLQWLIIV�DQG�WKH�&ODVV�DV�WKH�XOWLPDWH�XVHUV�RI�WKH�3URGXFW��

����� $W�DOO�UHOHYDQW�WLPHV��'HIHQGDQW�NQHZ�RU�KDG�UHDVRQ�WR�NQRZ�RI�WKH�ULVN�RI�LQMXU\�

DQG�WKH�UHVXOWDQW�KDUP�WKDW�WKH�3URGXFWV�SRVHG�WR�3ODLQWLIIV�DQG�&ODVV�0HPEHUV��DV�WKH�GHIHFW�LQ�

WKH�3URGXFWV����WKDW�WKH\�DUH�XQILW�IRU�XVH�DQG�SRVHG�D�VLJQLILFDQW�VDIHW\�ULVN����H[LVWHG�DW�WKH�WLPH�

RI� WKHLU� GHVLJQ�� FRQVWUXFWLRQ�� PDQXIDFWXUH�� LQVSHFWLRQ�� GLVWULEXWLRQ�� ODEHOLQJ�� PDUNHWLQJ��

DGYHUWLVLQJ��DQG�RU�VDOH��DV�GHVFULEHG�KHUHLQ��

����� 'HIHQGDQW�DV� WKH�GHVLJQHU��PDQXIDFWXUHU�� WHVWHU��GLVWULEXWRU��PDUNHWHU��DGYHUWLVHU��

DQG�RU�VHOOHU�RI�WKH�3URGXFWV��KDG�D�GXW\�WR�ZDUQ�3ODLQWLIIV�DQG�WKH�&ODVV�RI�DOO�GDQJHUV�DVVRFLDWHG�

ZLWK�WKH�LQWHQGHG�XVH�RI�WKH�3URGXFWV���

����� $W� PLQLPXP�� WKH� GXW\� DURVH� IRU� 'HIHQGDQW� WR� ZDUQ� FRQVXPHUV� WKDW� XVH� RI� WKH�

3URGXFWV�FRXOG�UHVXOW�LQ�LQMXU\�DQG�ZDV�XQUHDVRQDEO\�GDQJHURXV��

����� 'HIHQGDQW�ZDV�QHJOLJHQW� DQG�EUHDFKHG� LWV�GXW\�RI� FDUH�E\�QHJOLJHQWO\� IDLOLQJ� WR�

SURYLGH� ZDUQLQJV� WR� SXUFKDVHUV� DQG� XVHUV� RI� WKH� 3URGXFWV�� LQFOXGLQJ� 3ODLQWLIIV� DQG� WKH� &ODVV��

UHJDUGLQJ�WKH�WUXH�QDWXUH�RI�WKH�3URGXFWV��WKHLU�ULVNV��DQG�SRWHQWLDO�GDQJHUV���

����� 'HIHQGDQW�ZDV�QHJOLJHQW�DQG�EUHDFKHG�LWV�GXW\�RI�FDUH�E\�FRQFHDOLQJ�WKH�ULVNV�RI�

DQG�IDLOLQJ�WR�ZDUQ�FRQVXPHUV�WKDW�WKH�3URGXFWV�FRQWDLQ�LQJUHGLHQWV�NQRZQ�WR�FDXVH�DGYHUVH�KHDOWK�

HIIHFWV�LQ�KXPDQV��

����� 'HIHQGDQW�NQHZ��RU�WKURXJK�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH��VKRXOG�KDYH�NQRZQ�RI�

WKH�LQKHUHQW�GHIHFW�DQG�UHVXOWLQJ�GDQJHUV�DVVRFLDWHG�ZLWK�XVLQJ�WKH�3URGXFWV�DV�GHVFULEHG�KHUHLQ��

DQG� NQHZ� WKDW� 3ODLQWLIIV� DQG� &ODVV� 0HPEHUV� FRXOG� QRW� UHDVRQDEO\� EH� DZDUH� RI� WKRVH� ULVNV���

'HIHQGDQW�IDLOHG�WR�H[HUFLVH�UHDVRQDEOH�FDUH�LQ�SURYLGLQJ�3ODLQWLIIV�DQG�WKH�&ODVV�ZLWK�DGHTXDWH�

ZDUQLQJV��
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����� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� 'HIHQGDQW¶V� IDLOXUH� WR� DGHTXDWHO\� ZDUQ�

FRQVXPHUV�WKDW�WKH�XVH�RI�WKH�3URGXFWV��LQFOXGLQJ�WKHLU�LQWHQGHG�XVH��FRXOG�FDXVH�DQG�KDV�FDXVHG�

LQMXULHV�DQG�RWKHU�GDPDJHV��3ODLQWLIIV�DQG�WKH�&ODVV�KDYH�VXIIHUHG�GDPDJHV��DV�GHVFULEHG�KHUHLQ���

3ODLQWLIIV�DOVR�UHTXHVW�PHGLFDO�PRQLWRULQJ�DV�D�PHDQV�WR�VDIHJXDUG�WKHLU�KHDOWK�DQG�PLWLJDWH�DQ\�

GDPDJHV�IRU�IXWXUH�PHGLFDO�WUHDWPHQW����

5(48(67�)25�5(/,()�
�

:+(5()25(��3ODLQWLIIV��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��VHHN�

MXGJPHQW�DJDLQVW�'HIHQGDQW��DV�IROORZV��

�D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVV�XQGHU�)HG��5��&LY��3�����DQG�QDPLQJ�
3ODLQWLIIV�DV�UHSUHVHQWDWLYH�RI�WKH�&ODVV�DQG�WKH�&DOLIRUQLD�DQG�1HZ�<RUN�
6XEFODVVHV�DQG�3ODLQWLIIV¶�DWWRUQH\V�DV�&ODVV�&RXQVHO��
�

�E�� )RU�DQ�RUGHU�GHFODULQJ�WKH�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�VWDWXWHV�
UHIHUHQFHG�KHUHLQ��

�
�F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLIIV��WKH�&ODVV��DQG�WKH�&DOLIRUQLD�

DQG�1HZ�<RUN�6XEFODVVHV�RQ�DOO�FRXQWV�DVVHUWHG�KHUHLQ��
�

�G�� )RU�FRPSHQVDWRU\��VWDWXWRU\��DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV�WR�EH�
GHWHUPLQHG�E\�WKH�&RXUW�DQG�RU�MXU\��
�

�H�� )RU�SUHMXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��
�

�I�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�HTXLWDEOH�PRQHWDU\�UHOLHI��
�

�J�� )RU�LQMXQFWLYH�UHOLHI�DV�SOHDGHG�RU�DV�WKH�&RXUW�PD\�GHHP�SURSHU��
�

�K�� )RU�PHGLFDO�PRQLWRULQJ�DV�D�PHDQV�WR�VDIHJXDUG�3ODLQWLIIV¶�DQG�&ODVV�
0HPEHUV�KHDOWK�DQG�WR�PLWLJDWH�DQ\�GDPDJHV�IRU�IXWXUH�PHGLFDO�WUHDWPHQW��
DQG���

�
�L�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLIIV�DQG�WKH�&ODVV�DQG�&DOLIRUQLD�DQG�1HZ�

<RUN�6XEFODVVHV�WKHLU�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�H[SHQVHV�DQG�FRVWV�RI�
VXLW��
�
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3XUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E���3ODLQWLIIV�GHPDQG�D�WULDO�E\�MXU\�RI�DQ\�

DQG�DOO�LVVXHV�LQ�WKLV�DFWLRQ�VR�WULDEOH�RI�ULJKW��
�

'DWHG��-XO\��������� � � � 5HVSHFWIXOO\�VXEPLWWHG�� �
�

:2/)�+$/'(167(,1�$'/(5��
��)5((0$1�	�+(5=�//&�

�
%\�������/s/ &DUO�9��0DOPVWURP���������   ����
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�
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�
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$OHF�0��/HVOLH��Pro Hac Vice�)RUWKFRPLQJ��
����6HYHQWK�$YHQXH�
1HZ�<RUN��1<�������
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�
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