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3ODLQWLII�6HHPD�0DGKDYDQ��³3ODLQWLII´��EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�DOO�

RWKHUV�VLPLODUO\�VLWXDWHG�DJDLQVW�'HIHQGDQW�%OLVWH[�,QF���³%OLVWH[´�RU�³'HIHQGDQW´��IRU�WKH�

PDQXIDFWXUH��PDUNHWLQJ��DQG�VDOH�RI�2GRU�(DWHUV�6SUD\�3RZGHU�DQG�2GRU�(DWHUV�6WLQN�6WRSSHUV�

6SUD\��WKH�³3URGXFWV´��WKDW�DUH�FRQWDPLQDWHG�ZLWK�WKH�FDUFLQRJHQLF�LPSXULW\�EHQ]HQH���3ODLQWLII�

PDNHV�WKH�IROORZLQJ�DOOHJDWLRQV�SXUVXDQW�WR�WKH�LQYHVWLJDWLRQ�RI�KHU�FRXQVHO�DQG�EDVHG�XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�WKH�DOOHJDWLRQV�VSHFLILFDOO\�SHUWDLQLQJ�WR�3ODLQWLII�KHUVHOI��

ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�NQRZOHGJH��

)$&76�&20021�72�$//�&/$,06�

��� 7KLV�LV�D�FODVV�DFWLRQ�ODZVXLW�DJDLQVW�'HIHQGDQW�IRU�WKH�PDQXIDFWXUH�DQG�VDOH�RI�

WKH�3URGXFWV��ZKLFK�ZHUH�GHIHFWLYH�EHFDXVH�WKH\�FRQWDLQ�EHQ]HQH��D�FDUFLQRJHQLF�FKHPLFDO�

LPSXULW\�WKDW�KDV�EHHQ�OLQNHG�WR�OHXNHPLD�DQG�RWKHU�FDQFHUV���7KH�3URGXFWV�DUH�QRW�GHVLJQHG�WR�

FRQWDLQ�EHQ]HQH��QRU�LV�WKH�SUHVHQFH�RI�EHQ]HQH�GLVFORVHG�LQ�DQ\�ZD\�RQ�WKH�3URGXFWV¶�ODEHOV���

DQG�LQ�IDFW�QR�DPRXQW�RI�EHQ]HQH�LV�DFFHSWDEOH�LQ�WKH�3URGXFWV���7KH�SUHVHQFH�RI�EHQ]HQH�LQ�WKH�

3URGXFWV�UHQGHUV�WKHP�XQVDIH�DQG�ZRUWKOHVV��DQG�XQVXLWDEOH�IRU�WKHLU�SULQFLSDO�DQG�LQWHQGHG�

SXUSRVH��
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��� 7KH�3URGXFWV�DUH�DQWL�IXQJDO�DQG�IRRW�RGRU�UHGXFLQJ�GUXJ�SURGXFWV�UHJXODWHG�E\�

WKH�8QLWHG�6WDWHV�)RRG�	�'UXJ�$GPLQLVWUDWLRQ��³)'$´��SXUVXDQW�WR�WKH�IHGHUDO�)RRG��'UXJ�DQG�

&RVPHWLFV�$FW��³)'&$´����7KH�SUHVHQFH�RI�EHQ]HQH�LQ�WKH�3URGXFWV�UHQGHUV�WKHP�DGXOWHUDWHG�

DQG�PLVEUDQGHG���$V�D�UHVXOW��WKH�3URGXFWV�DUH�LOOHJDO�WR�VHOO�XQGHU�IHGHUDO�ODZ�DQG�WKHUHIRUH�DUH�

ZRUWKOHVV���See����8�6�&���������D��������

��� %HQ]HQH�LV�D�FRPSRQHQW�RI�FUXGH�RLO��JDVROLQH��DQG�FLJDUHWWH�VPRNH��DQG�LV�RQH�RI�

WKH�HOHPHQWDU\�SHWURFKHPLFDOV���7KH�'HSDUWPHQW�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV�KDV�GHWHUPLQHG�

WKDW�EHQ]HQH�FDXVHV�FDQFHU�LQ�KXPDQV���/LNHZLVH��WKH�)'$�OLVWV�EHQ]HQH�DV�D�³&ODVV���VROYHQW´�

WKDW�³VKRXOG�QRW�EH�HPSOR\HG�LQ�WKH�PDQXIDFWXUH�RI�GUXJ�VXEVWDQFHV��H[FLSLHQWV��DQG�GUXJ�

SURGXFWV�EHFDXVH�RI�>LWV@�XQDFFHSWDEOH�WR[LFLW\�´��7KH�:RUOG�+HDOWK�2UJDQL]DWLRQ��³:+2´��DQG�

WKH�,QWHUQDWLRQDO�$JHQF\�IRU�5HVHDUFK�RQ�&DQFHU��³,$5&´��KDYH�FODVVLILHG�EHQ]HQH�DV�D�*URXS���

FRPSRXQG��GHILQLQJ�LW�DV�³FDUFLQRJHQLF�WR�KXPDQV�´��,Q�������WKH�8QLWHG�6WDWHV�(QYLURQPHQWDO�

3URWHFWLRQ�$JHQF\�LQWURGXFHG�UHJXODWLRQV�WKDW�ORZHUHG�OLPLWV�RQ�EHQ]HQH�LQ�JDVROLQH�GXH�WR�LWV�

FDUFLQRJHQLF�QDWXUH���&DOLIRUQLD¶V�3URSRVLWLRQ����)DFW�6KHHW�IRU�EHQ]HQH�VWDWHV��³>E@HQ]HQH�LV�RQ�

WKH�3URSRVLWLRQ����OLVW�EHFDXVH�LW�FDQ�FDXVH�FDQFHU�DQG�ELUWK�GHIHFWV�RU�RWKHU�UHSURGXFWLYH�KDUP��

([SRVXUH�WR�EHQ]HQH�FDQ�FDXVH�OHXNHPLD��([SRVXUH�WR�EHQ]HQH�GXULQJ�SUHJQDQF\�PD\�DIIHFW�

GHYHORSPHQW�RI�WKH�FKLOG��,W�PD\�DOVR�KDUP�WKH�PDOH�UHSURGXFWLYH�V\VWHP�´��

��� $FFRUGLQJ�WR�WKH�$PHULFDQ�&DQFHU�6RFLHW\��

,$5&�FODVVLILHV�EHQ]HQH�DV�³FDUFLQRJHQLF�WR�KXPDQV�´�EDVHG�RQ�
VXIILFLHQW�HYLGHQFH�WKDW�EHQ]HQH�FDXVHV�DFXWH�P\HORLG�OHXNHPLD�
�$0/���,$5&�DOVR�QRWHV�WKDW�EHQ]HQH�H[SRVXUH�KDV�EHHQ�OLQNHG�

�������������������������������������������������
��KWWSV���PRQRJUDSKV�LDUF�ZKR�LQW�OLVW�RI�FODVVLILFDWLRQV�
��KWWSV���ZZZ�HSD�JRY�JDVROLQH�VWDQGDUGV�JDVROLQH�PRELOH�VRXUFH�DLU�WR[LFV�
��KWWSV���ZZZ�S��ZDUQLQJV�FD�JRY�IDFW�VKHHWV�EHQ]HQH�
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ZLWK�DFXWH�O\PSKRF\WLF�OHXNHPLD��$//���FKURQLF�O\PSKRF\WLF�
OHXNHPLD��&//���PXOWLSOH�P\HORPD��DQG�QRQ�+RGJNLQ�O\PSKRPD���
�

��� $FFRUGLQJ�WR�WKH�1DWLRQDO�,QVWLWXWH�IRU�2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK��KXPDQV�

FDQ�EHFRPH�H[SRVHG�WR�EHQ]HQH�WKURXJK�³LQKDODWLRQ��VNLQ�DEVRUSWLRQ��LQJHVWLRQ��VNLQ�DQG�RU�H\H�

FRQWDFW�´���

��� 2Q�1RYHPEHU�����������'HIHQGDQW��LQ�FRQMXQFWLRQ�ZLWK�WKH�)'$��DQQRXQFHG�D�

UHFDOO�RI�³IRUW\�RQH�ORWV�RI�WZR�2GRU�(DWHUV��VSUD\�SURGXFWV�WR�WKH�FRQVXPHU�OHYHO�GXH�WR�WKH�

SUHVHQFH�RI�EHQ]HQH�´���7KH�UHFDOO�QRWLFH�VWDWHG��³%HQ]HQH�LV�FODVVLILHG�DV�D�KXPDQ�FDUFLQRJHQ��

([SRVXUH�WR�EHQ]HQH�FDQ�RFFXU�E\�LQKDODWLRQ��RUDOO\��DQG�WKURXJK�WKH�VNLQ�DQG�LW�FDQ�UHVXOW�LQ�

FDQFHUV�LQFOXGLQJ�OHXNHPLD�DQG�EORRG�FDQFHU�RI�WKH�ERQH�PDUURZ�DQG�EORRG�GLVRUGHUV�ZKLFK�FDQ�

EH�OLIH�WKUHDWHQLQJ�´���7KH�UHFDOO�LQVWUXFWHG��³&RQVXPHUV��GLVWULEXWRUV��DQG�UHWDLOHUV�WKDW�KDYH�

SURGXFW�ZKLFK�LV�EHLQJ�UHFDOOHG�VKRXOG�VWRS�XVLQJ�RU�VHOOLQJ�WKHVH�VSHFLILF�2GRU�(DWHUV��VSUD\�

SURGXFWV�DQG�GLVSRVH�RI�WKHP�DSSURSULDWHO\�´��

��� $V�27&�GUXJ�SURGXFWV�UHJXODWHG�E\�WKH�)'$��WKH�3URGXFWV�PXVW�EH�ERWK�VDIH�DQG�

HIIHFWLYH�DQG�DUH�VXEMHFW�WR�IHGHUDO�FXUUHQW�*RRG�0DQXIDFWXULQJ�3UDFWLFHV��³F*03´��UHJXODWLRQV�

DQG�WKH�)'&$¶V�VWDWH�ODZ�DQDORJXHV���7KHVH�F*03�UHJXODWLRQV�UHTXLUH�27&�PHGLFDWLRQV�OLNH�WKH�

3URGXFWV�WR�PHHW�VDIHW\��TXDOLW\��SXULW\��LGHQWLW\��DQG�VWUHQJWK�VWDQGDUGV���See����8�6�&����

���D�����%����)HGHUDO�DQG�VWDWH�UHJXODWRU\�UHJLPHV�UHTXLUH�WKDW�ODEHOLQJ�IRU�27&�SURGXFWV�LGHQWLI\�

�������������������������������������������������
��$PHULFDQ�&DQFHU�6RFLHW\��%HQ]HQH�DQG�&DQFHU�5LVN��-DQXDU\����������
�KWWSV���ZZZ�FDQFHU�RUJ�FDQFHU�FDQFHU�FDXVHV�EHQ]HQH�KWPO��
��1DWLRQDO�,QVWLWXWH�IRU�2FFXSDWLRQDO�6DIHW\�DQG�+HDOWK��1,26+���%HQ]HQH��
KWWSV���ZZZ�FGF�JRY�QLRVK�QSJ�QSJG�����KWPO��
��KWWSV���ZZZ�IGD�JRY�VDIHW\�UHFDOOV�PDUNHW�ZLWKGUDZDOV�VDIHW\�DOHUWV�RGRU�HDWHUVU�LVVXHV�
YROXQWDU\�QDWLRQZLGH�UHFDOO�VSHFLILF�ORWV�RGRU�HDWHUVU�VSUD\�SRZGHU�DQG�RGRU��ODVW�YLVLWHG�
�����������
��Id. 
��Id.  
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HDFK�DFWLYH�DQG�LQDFWLYH�LQJUHGLHQW������&�)�5���������HVWDEOLVKHV�ODEHOLQJ�UHTXLUHPHQWV�IRU�27&�

SURGXFWV�DQG�GHILQHV�DQ�LQDFWLYH�LQJUHGLHQW�DV�³DQ\�FRPSRQHQW�RWKHU�WKDQ�DQ�DFWLYH�LQJUHGLHQW�´�

$Q�³DFWLYH�LQJUHGLHQW´�LV�³DQ\�FRPSRQHQW�WKDW�LV�LQWHQGHG�WR�IXUQLVK�SKDUPDFRORJLFDO�DFWLYLW\�RU�

RWKHU�GLUHFW�HIIHFW�LQ�WKH�GLDJQRVLV��FXUH��PLWLJDWLRQ��WUHDWPHQW��RU�SUHYHQWLRQ�RI�GLVHDVH��RU�WR�

DIIHFW�WKH�VWUXFWXUH�RU�DQ\�IXQFWLRQ�RI�WKH�ERG\�RI�KXPDQV��7KH�WHUP�LQFOXGHV�WKRVH�FRPSRQHQWV�

WKDW�PD\�XQGHUJR�FKHPLFDO�FKDQJH�LQ�WKH�PDQXIDFWXUH�RI�WKH�GUXJ�SURGXFW�DQG�EH�SUHVHQW�LQ�WKH�

GUXJ�SURGXFW�LQ�D�PRGLILHG�IRUP�LQWHQGHG�WR�IXUQLVK�WKH�VSHFLILHG�DFWLYLW\�RU�HIIHFW�´��

��� ���&�)�5����������D��VWDWHV�WKDW�WKH�F*03V�HVWDEOLVK�³PLQLPXP�FXUUHQW�JRRG�

PDQXIDFWXULQJ�SUDFWLFH�IRU�PHWKRGV�WR�EH�XVHG�LQ��DQG�WKH�IDFLOLWLHV�RU�FRQWUROV�WR�EH�XVHG�IRU��WKH�

PDQXIDFWXUH��SURFHVVLQJ��SDFNLQJ��RU�KROGLQJ�RI�D�GUXJ�WR�DVVXUH�WKDW�VXFK�GUXJ�PHHWV�WKH�

UHTXLUHPHQWV�RI�WKH�DFW�DV�WR�VDIHW\��DQG�KDV�WKH�LGHQWLW\�DQG�VWUHQJWK�DQG�PHHWV�WKH�TXDOLW\�DQG�

SXULW\�FKDUDFWHULVWLFV�WKDW�LW�SXUSRUWV�RU�LV�UHSUHVHQWHG�WR�SRVVHVV�´��,Q�RWKHU�ZRUGV��HQWLWLHV�DW�DOO�

SKDVHV�RI�WKH�GHVLJQ��PDQXIDFWXUH��DQG�GLVWULEXWLRQ�FKDLQ�DUH�ERXQG�E\�WKHVH�UHTXLUHPHQWV��

��� 7KH�)'$¶V�F*03�UHJXODWLRQV�DUH�IRXQG�LQ����&�)�5��3DUWV�����DQG������7KHVH�

GHWDLOHG�UHJXODWLRQV�VHW�IRUWK�PLQLPXP�VWDQGDUGV�UHJDUGLQJ��RUJDQL]DWLRQ�DQG�SHUVRQQHO��6XESDUW�

%���EXLOGLQJV�DQG�IDFLOLWLHV��6XESDUW�&���HTXLSPHQW��6XESDUW�'���FRQWURO�RI�FRPSRQHQWV�DQG�GUXJ�

SURGXFW�FRQWDLQHUV�DQG�FORVXUHV��6XESDUW�(���SURGXFWLRQ�DQG�SURFHVV�FRQWUROV��6XESDUW�)���

SDFNDJLQJ�DQG�ODEHO�FRQWUROV��6XESDUW�*���KROGLQJ�DQG�GLVWULEXWLRQ��6XESDUW�+���ODERUDWRU\�

FRQWUROV��6XESDUW�,���UHFRUGV�DQG�UHSRUWV��6XESDUW�-���DQG�UHWXUQHG�DQG�VDOYDJHG�GUXJ�SURGXFWV�

�6XESDUW�.���7KH�)'$�KDV�ZRUOGZLGH�MXULVGLFWLRQ�WR�HQIRUFH�WKHVH�UHJXODWLRQV�LI�WKH�IDFLOLW\�LV�

PDNLQJ�GUXJV�LQWHQGHG�WR�EH�GLVWULEXWHG�LQ�WKH�8QLWHG�6WDWHV��
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���� $Q\�GUXJ�SURGXFW�QRW�PDQXIDFWXUHG�LQ�DFFRUGDQFH�ZLWK�F*03V�LV�GHHPHG�

³DGXOWHUDWHG´�RU�³PLVEUDQGHG´�DQG�PD\�QRW�EH�GLVWULEXWHG�RU�VROG�LQ�WKH�8QLWHG�6WDWHV���See����

8�6�&���������D�������D�����%�����

���� )'$�UHJXODWLRQV�UHTXLUH�D�GUXJ�SURGXFW�PDQXIDFWXUHU�WR�KDYH�³ZULWWHQ�SURFHGXUHV�

IRU�SURGXFWLRQ�DQG�SURFHVV�FRQWURO�GHVLJQHG�WR�DVVXUH�WKDW�WKH�GUXJ�SURGXFWV�KDYH�WKH�LGHQWLW\��

VWUHQJWK��TXDOLW\��DQG�SXULW\�WKH\�SXUSRUW�RU�DUH�UHSUHVHQWHG�WR�SRVVHVV�´�����&�)�5�������������

���� 'HIHQGDQW�GLVUHJDUGHG�WKH�F*03V�RXWOLQHG�DERYH���,I�'HIHQGDQW�KDG�QRW�URXWLQHO\�

GLVUHJDUGHG�WKH�)'$¶V�F*03V��RU�KDG�IXOILOOHG�LWV�TXDOLW\�DVVXUDQFH�REOLJDWLRQV��'HIHQGDQW�

ZRXOG�KDYH�LGHQWLILHG�WKH�SUHVHQFH�RI�WKH�EHQ]HQH�FRQWDPLQDQW�DOPRVW�LPPHGLDWHO\��

���� )XUWKHU��KDG�'HIHQGDQW�DGHTXDWHO\�WHVWHG�WKH�3URGXFWV�IRU�EHQ]HQH�DQG�RWKHU�

FDUFLQRJHQV��UHSURGXFWLYH�WR[LQV��DQG�LPSXULWLHV��LW�ZRXOG�KDYH�GLVFRYHUHG�WKDW�WKH�3URGXFWV�

FRQWDLQHG�EHQ]HQH�DW�OHYHOV�IDU�DERYH�WKH�OHJDO�OLPLW��PDNLQJ�WKRVH�SURGXFWV�LQHOLJLEOH�IRU�

GLVWULEXWLRQ��PDUNHWLQJ��DQG�VDOH���

���� 'HIHQGDQW�LQWURGXFHG�FRQWDPLQDWHG��DGXOWHUDWHG��DQG�RU�PLVEUDQGHG�DQWLIXQJDO�

PHGLFDWLRQV�FRQWDLQLQJ�GDQJHURXV�DPRXQWV�RI�EHQ]HQH�LQWR�WKH�8�6��PDUNHW��

���� 3XUVXDQW�WR����8�6�&��������D��RI�WKH�)RRG��'UXJ��DQG�&RVPHWLFV�$FW��WKH�

³LQWURGXFWLRQ�RU�GHOLYHU\�IRU�LQWURGXFWLRQ�LQWR�LQWHUVWDWH�FRPPHUFH�RI�DQ\�IRRG��GUXJ��GHYLFH��

WREDFFR�SURGXFW��RU�FRVPHWLF�WKDW�LV�DGXOWHUDWHG�RU�PLVEUDQGHG´�LV�FDWHJRULFDOO\�SURKLELWHG��

���� 1RWDEO\��3ODLQWLII�GRHV�QRW�EULQJ�FODLPV�XQGHU�WKH�)'&$�DQG�GRHV�QRW�VHHN�WR�

HQIRUFH�IHGHUDO�ODZ�LQ�WKLV�ODZVXLW���,QVWHDG��3ODLQWLII�EULQJV�VWDWH�ODZ�FDXVHV�RI�DFWLRQ�WKDW�DULVH�

UHJDUGOHVV�RI�WKH�3URGXFWV¶�FODVVLILFDWLRQ�XQGHU�WKH�)'&$���7KDW�WKH�3URGXFWV�DUH�LQ�IDFW�

DGXOWHUDWHG�DQG�PLVEUDQGHG�VLPSO\�XQGHUVFRUHV�WKH�XQPHUFKDQWDEOH�QDWXUH�RI�WKH�3URGXFWV�����
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���� 2Q�WKH�ODEHOLQJ�RI�WKH�2GRU�(DWHUV�6SUD\�3RZGHU�3URGXFW��'HIHQGDQW�UHSUHVHQWV�

WKDW�WKH�3URGXFW�LV�³7ROQDIWDWH�$QWLIXQJDO´��

�

�
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���� 6LPLODUO\��WKH�3URGXFWV�ODEHO�LGHQWLILHV�³7ROQDIWDWH´�DV�WKH�RQO\�DFWLYH�LQJUHGLHQW�

LQ�WKH�3URGXFW��

�

���� %HQ]HQH�LV�QRW�OLVWHG�DV�DQ�DFWLYH��RU�LQDFWLYH��LQJUHGLHQW���6LPLODUO\��EHQ]HQH�LV�

QRW�OLVWHG�DV�DQ�LQJUHGLHQW�RQ�WKH�2GRU�(DWHUV�6WLQN�6WRSSHUV�6SUD\���

���� $V�VXFK��'HIHQGDQW�EUHDFKHG�DQ�H[SUHVV�ZDUUDQW\�WKDW�WKH�RQO\�LQJUHGLHQWV�

FRQWDLQHG�LQ�WKH�3URGXFWV�ZHUH�WKRVH�OLVWHG�RQ�WKH�3URGXFWV¶�ODEHO���'HIHQGDQW�DOVR�PDWHULDOO\�

RPLWWHG�IDFWV�UHJDUGLQJ�WKH�3URGXFWV��VSHFLILFDOO\�WKDW�WKH\�FRQWDLQHG�EHQ]HQH���

���� 3ODLQWLII�DQG�WKH�&ODVV�ZHUH�LQMXUHG�E\�WKH�IXOO�SXUFKDVH�SULFH�RI�WKH�3URGXFWV�

EHFDXVH�WKH�3URGXFWV�DUH�ZRUWKOHVV��DV�WKH\�DUH�DGXOWHUDWHG�DQG�FRQWDLQ�KDUPIXO�OHYHOV�RI�

EHQ]HQH���See Debernardis v. IQ Formulations, LLC������)��G���������������WK�&LU���������see 

also In re Valsartan, Losartan, & Irbesartan Prod. Liab. Litig.�������:/���������DW�
����'�1�-��
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-DQ�������������³7KLV�&RXUW�ILQGV�WKDW�FRQWDPLQDWHG�GUXJV�DUH�HFRQRPLFDOO\�ZRUWKOHVV�DW�WKH�

SRLQW�RI�VDOH�E\�YLUWXH�RI�WKH�GDQJHURXVQHVV�FDXVHG�E\�WKHLU�FRQWDPLQDWLRQ��UHJDUGOHVV�ZKHWKHU�

WKH�VROG�9&'V�DFWXDOO\�DFKLHYHG�WKH�PHGLFDO�SXUSRVH�RI�ORZHULQJ�EORRG�SUHVVXUH��3XW�GLIIHUHQWO\��

FRQWDPLQDWHG�GUXJV��HYHQ�LI�PHGLFDOO\�HIILFDFLRXV�IRU�WKHLU�SXUSRVH��FDQQRW�FUHDWH�D�EHQHILW�RI�WKH�

EDUJDLQ�EHFDXVH�WKH�FRQWDPLQDQWV��DQG�WKHLU�GDQJHURXV�HIIHFWV��ZHUH�QHYHU�EDUJDLQHG�IRU�´����

3ODLQWLII�DQG�FODVV�PHPEHUV�EDUJDLQHG�IRU�DQ�DQWLIXQJDO�SURGXFW�IUHH�RI�FRQWDPLQDQWV�DQG�

GDQJHURXV�VXEVWDQFHV��DQG�ZHUH�GHSULYHG�WKH�EDVLV�RI�WKHLU�EDUJDLQ�ZKHQ�'HIHQGDQW�VROG�WKHP�

SURGXFWV�FRQWDLQLQJ�WKH�GDQJHURXV�VXEVWDQFH�EHQ]HQH��ZKLFK�UHQGHUHG�WKH�3URGXFWV�

XQPHUFKDQWDEOH�DQG�XQILW�IRU�XVH��

���� 'HVSLWH�VHOOLQJ�3URGXFWV�FRQWDPLQDWHG�ZLWK�HOHYDWHG�OHYHOV�RI�EHQ]HQH��'HIHQGDQW�

KDV�QRW�RIIHUHG�D�UHIXQG�WR�SXUFKDVHUV�RI�WKH�3URGXFWV���

���� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KHUVHOI�DQG�WKH�&ODVV�IRU�HTXLWDEOH�UHOLHI�

DQG�WR�UHFRYHU�GDPDJHV�DQG�UHVWLWXWLRQ�IRU���L��EUHDFK�RI�H[SUHVV�ZDUUDQW\���LL��EUHDFK�RI�LPSOLHG�

ZDUUDQW\���LLL��XQMXVW�HQULFKPHQW���LY��YLRODWLRQ�RI�1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ��³*%/´����

������Y��YLRODWLRQ�RI�*%/��������DQG��YL��YLRODWLRQ�RI�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW����

3$57,(6�

���� 3ODLQWLII�6HHPD�0DGKDYDQ�LV�D�UHVLGHQW�RI�1HZ�<RUN��1HZ�<RUN�DQG�KDV�DQ�LQWHQW�

WR�UHPDLQ�WKHUH��DQG�LV�WKHUHIRUH�D�GRPLFLOLDU\�RI�1HZ�<RUN���2Q�RU�DURXQG�'HFHPEHU�����������

0V��0DGKDYDQ�SXUFKDVHG�'HIHQGDQW¶V�2GRU�(DWHUV�6WLQN�6WRSSHUV�6SUD\�RQOLQH�WKURXJK�

$PD]RQ�FRP���7KH�3URGXFW�3ODLQWLII�SXUFKDVHG�ERUH�/RW�1XPEHU�'��&���DQG�H[SLUDWLRQ�GDWH�

0DUFK��������7KLV�3URGXFW�LV�RQH�RI�WKH�UHFDOOHG�3URGXFWV�DV�LQGLFDWHG�E\�WKH�)'$�UHFDOO�

DQQRXQFHPHQW���7KHUHIRUH��0V��0DGKDYDQ�SXUFKDVHG�D�3URGXFW�FRQWDPLQDWHG�ZLWK�GDQJHURXVO\�

KLJK�OHYHOV�RI�EHQ]HQH���:KHQ�SXUFKDVLQJ�WKH�3URGXFW��0V��0DGKDYDQ�UHYLHZHG�WKH�

Case: 1:22-cv-01350 Document #: 1 Filed: 03/15/22 Page 8 of 25 PageID #:8



��
�

DFFRPSDQ\LQJ�ODEHOV�DQG�GLVFORVXUHV��DQG�XQGHUVWRRG�WKHP�DV�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�E\�

WKH�PDQXIDFWXUHU�WKDW�WKH�3URGXFW�FRQWDLQHG�RQO\�WKH�DFWLYH�LQJUHGLHQWV�VWDWHG�RQ�WKH�ODEHO���0V��

0DGKDYDQ�IXUWKHU�UHDVRQDEO\�EHOLHYHG�WKDW�WKH�3URGXFW�ZDV�SURSHUO\�PDQXIDFWXUHG��IUHH�IURP�

GHIHFWV��VDIH�IRU�LWV�LQWHQGHG�XVH��QRW�DGXOWHUDWHG�RU�PLVEUDQGHG��DQG�OHJDO�WR�VHOO���0V��0DGKDYDQ�

UHOLHG�RQ�WKHVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�GHFLGLQJ�WR�SXUFKDVH�WKH�3URGXFW�PDQXIDFWXUHG�

E\�'HIHQGDQW��DQG�WKHVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ��LQ�

WKDW�VKH�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFW�IURP�'HIHQGDQW�LI�VKH�KDG�NQRZQ�WKDW�LW�ZDV�QRW��

LQ�IDFW��SURSHUO\�PDQXIDFWXUHG��IUHH�IURP�GHIHFWV��VDIH�IRU�LWV�LQWHQGHG�XVH��DGXOWHUDWHG�DQG�

PLVEUDQGHG��DQG�OHJDO�WR�VHOO���7KH�3URGXFW�3ODLQWLII�SXUFKDVHG�ZDV�FRQWDPLQDWHG�ZLWK�EHQ]HQH��

WKHUHIRUH�UHQGHULQJ�LW�LPSURSHUO\�PDQXIDFWXUHG��GHIHFWLYH��QRW�VDIH�IRU�LWV�LQWHQGHG�XVH��

DGXOWHUDWHG�DQG�PLVEUDQGHG��DQG�LOOHJDO�WR�VHOO��

���� 2Q�1RYHPEHU�����������3ODLQWLII�UHFHLYHG�DQ�HPDLO�QRWLILFDWLRQ�IURP�$PD]RQ�

VWDWLQJ�WKDW�³>Z@H�KDYH�UHFHQWO\�OHDUQHG�RI�D�SRWHQWLDO�VDIHW\�LVVXH�UHJDUGLQJ�WKH�IROORZLQJ�

SURGXFW�WKDW�RXU�UHFRUGV�LQGLFDWH�\RX�SXUFKDVHG�IURP�$PD]RQ���2GRU�(DWHUV�)RRW�6SUD\�3RZGHU�

��2]��3DFNDJLQJ�0D\�9DU\����2GRU�(DWHUV�KDV�LQIRUPHG�XV�WKDW�WKH�SURGXFWV�6SUD\�3RZGHU�DQG�

6WLQN�6WRSSHUV�6SUD\�PD\�FRQWDLQ�SRWHQWLDO�SUHVHQFH�RI�%HQ]HQH�´��$IWHU�UHFHLYLQJ�WKLV�HPDLO��

3ODLQWLII�VWRSSHG�XVLQJ�WKH�3URGXFW�DQG�GLG�QRW�JHW�WKH�EHQHILW�RI�WKH�IXOO�DPRXQW�RI�3URGXFW�LQ�WKH�

ERWWOH����

���� 'HIHQGDQW�%OLVWH[�,QF��LV�D�FRUSRUDWLRQ�RUJDQL]HG�XQGHU�WKH�ODZV�RI�WKH�6WDWH�RI�

,OOLQRLV�DQG�PDLQWDLQV�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�DW������6ZLIW�'U��2DN�%URRN��,/���������

'HIHQGDQW�VROG�WKH�FRQWDPLQDWHG�3URGXFWV�GLUHFWO\�DQG�WKURXJK�UHWDLOHUV�LQ�WKH�VWDWH�RI�1HZ�<RUN�

DQG�QDWLRQZLGH���

�
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-85,6',&7,21�$1'�9(18(�

���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&����

�����G�����$���DV�PRGLILHG�E\�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������EHFDXVH�DW�OHDVW�RQH�

PHPEHU�RI�WKH�&ODVV��DV�GHILQHG�EHORZ��LV�D�FLWL]HQ�RI�D�GLIIHUHQW�VWDWH�WKDQ�'HIHQGDQW��WKHUH�DUH�

PRUH�WKDQ�����PHPEHUV�RI�WKH�&ODVV��DQG�WKH�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV�

�����������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��

���� 7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH�'HIHQGDQW�LV�

LQFRUSRUDWHG�DQG�PDLQWDLQV�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�WKLV�'LVWULFW��DQG�LV�WKHUHIRUH�VXEMHFW�

WR�JHQHUDO�SHUVRQDO�MXULVGLFWLRQ�LQ�WKLV�'LVWULFW���

���� 9HQXH�LV�SURSHU�LQ�WKLV�&RXUW�SXUVXDQW�WR����8�6�&���������E��EHFDXVH�LW�LV�WKH�

'LVWULFW�LQ�ZKLFK�'HIHQGDQW�UHVLGHV��

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�LQGLYLGXDOO\�DQG�DV�UHSUHVHQWDWLYHV�RI�DOO�WKRVH�

VLPLODUO\�VLWXDWHG�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����RQ�EHKDOI�RI�WKH�EHORZ�GHILQHG�

&ODVVHV���

1DWLRQDO�&ODVV��$OO�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�WKDW�SXUFKDVHG�WKH�
3URGXFWV��WKH�³&ODVV´����

�
1HZ�<RUN�6XEFODVV���$OO�SHUVRQV�LQ�WKH�VWDWH�RI�1HZ�<RUN�WKDW�SXUFKDVHG�
WKH�3URGXFWV��WKH�³1HZ�<RUN�6XEFODVV´���
�

���� 7KH�&ODVV�DQG�1HZ�<RUN�6XEFODVV�DUH�FROOHFWLYHO\�UHIHUUHG�WR�DV�WKH�³&ODVVHV�´��

���� 6XEMHFW�WR�DGGLWLRQDO�LQIRUPDWLRQ�REWDLQHG�WKURXJK�IXUWKHU�LQYHVWLJDWLRQ�DQG�

GLVFRYHU\��WKH�IRUHJRLQJ�GHILQLWLRQV�RI�WKH�&ODVVHV�PD\�EH�H[SDQGHG�RU�QDUURZHG�E\�DPHQGPHQW�

WR�WKH�FRPSODLQW�RU�QDUURZHG�DW�FODVV�FHUWLILFDWLRQ���
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���� 6SHFLILFDOO\�H[FOXGHG�IURP�WKH�&ODVVHV�DUH�'HIHQGDQW��'HIHQGDQW¶V�RIILFHUV��

GLUHFWRUV��DJHQWV��WUXVWHHV��SDUHQWV��FKLOGUHQ��FRUSRUDWLRQV��WUXVWV��UHSUHVHQWDWLYHV��HPSOR\HHV��

SULQFLSDOV��VHUYDQWV��SDUWQHUV��MRLQW�YHQWXUHV��RU�HQWLWLHV�FRQWUROOHG�E\�'HIHQGDQW��DQG�LWV�KHLUV��

VXFFHVVRUV��DVVLJQV��RU�RWKHU�SHUVRQV�RU�HQWLWLHV�UHODWHG�WR�RU�DIILOLDWHG�ZLWK�'HIHQGDQW�DQG�RU�

'HIHQGDQW¶V�RIILFHUV�DQG�RU�GLUHFWRUV��WKH�MXGJH�DVVLJQHG�WR�WKLV�DFWLRQ��DQG�DQ\�PHPEHU�RI�WKH�

MXGJH¶V�LPPHGLDWH�IDPLO\���

���� 1XPHURVLW\���7KH�PHPEHUV�RI�WKH�SURSRVHG�&ODVVHV�DUH�JHRJUDSKLFDOO\�GLVSHUVHG�

WKURXJKRXW�WKH�8QLWHG�6WDWHV�DQG�DUH�VR�QXPHURXV�WKDW�LQGLYLGXDO�MRLQGHU�LV�LPSUDFWLFDEOH���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��3ODLQWLII�UHDVRQDEO\�HVWLPDWHV�WKDW�WKHUH�DUH�KXQGUHGV�RI�WKRXVDQGV�RI�

LQGLYLGXDOV�WKDW�DUH�PHPEHUV�RI�WKH�SURSRVHG�&ODVVHV��$OWKRXJK�WKH�SUHFLVH�QXPEHU�RI�SURSRVHG�

PHPEHUV�DUH�XQNQRZQ�WR�3ODLQWLII��WKH�WUXH�QXPEHU�RI�PHPEHUV�RI�WKH�&ODVVHV�DUH�NQRZQ�E\�

'HIHQGDQW���0HPEHUV�RI�WKH�&ODVVHV�PD\�EH�QRWLILHG�RI�WKH�SHQGHQF\�RI�WKLV�DFWLRQ�E\�PDLO�

DQG�RU�SXEOLFDWLRQ�WKURXJK�WKH�GLVWULEXWLRQ�UHFRUGV�RI�'HIHQGDQW�DQG�WKLUG�SDUW\�UHWDLOHUV�DQG�

YHQGRUV���

���� 7\SLFDOLW\���7KH�FODLPV�RI�WKH�UHSUHVHQWDWLYH�3ODLQWLII�DUH�W\SLFDO�RI�WKH�FODLPV�RI�

WKH�&ODVVHV�LQ�WKDW�WKH�UHSUHVHQWDWLYH�3ODLQWLII��OLNH�DOO�PHPEHUV�RI�WKH�&ODVVHV��SXUFKDVHG�WKH�

3URGXFWV��ZKLFK�ZHUH�ZRUWKOHVV�GXH�WR�WKH�SUHVHQFH�RI�EHQ]HQH��D�KDUPIXO�DQG�FDUFLQRJHQLF�

FKHPLFDO�LPSXULW\���7KH�UHSUHVHQWDWLYH�3ODLQWLII�KDV�EHHQ�GDPDJHG�E\�'HIHQGDQW¶V�PLVFRQGXFW�LQ�

WKH�YHU\�VDPH�ZD\�DV�WKH�PHPEHUV�RI�WKH�&ODVVHV���)XUWKHU��WKH�IDFWXDO�EDVHV�RI�'HIHQGDQW¶V�

PLVFRQGXFW�DUH�FRPPRQ�WR�DOO�PHPEHUV�RI�WKH�&ODVVHV�DQG�UHSUHVHQW�D�FRPPRQ�WKUHDG�RI�

PLVFRQGXFW�UHVXOWLQJ�LQ�LQMXU\�WR�DOO�PHPEHUV�RI�WKH�&ODVVHV��

���� ([LVWHQFH�DQG�SUHGRPLQDQFH�RI�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW���&RPPRQ�

TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�PHPEHUV�RI�WKH�&ODVVHV�DQG�SUHGRPLQDWH�RYHU�DQ\�
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TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�PHPEHUV�RI�WKH�&ODVVHV���7KHVH�FRPPRQ�OHJDO�DQG�IDFWXDO�

TXHVWLRQV�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�IROORZLQJ��

�D�� ZKHWKHU�WKH�3URGXFWV�PDQXIDFWXUHG�E\�'HIHQGDQW�FRQWDLQ�GDQJHURXVO\�

KLJK�OHYHOV�RI�EHQ]HQH���

�E�� ZKHWKHU� 'HIHQGDQW� EUHDFKHG� H[SUHVV� ZDUUDQWLHV� FRQWDLQHG� RQ� WKH�

ODEHOLQJ�RI�WKH�3URGXFWV��

�F�� ZKHWKHU� 'HIHQGDQW� LV� OLDEOH� WR� 3ODLQWLII� DQG� WKH� &ODVVHV� IRU� XQMXVW�

HQULFKPHQW��

�G�� ZKHWKHU�WKH�3URGXFWV�ZHUH�XQPHUFKDQWDEOH�DQG�XQILW�IRU�WKHLU�LQWHQGHG�

XVH��

�H�� ZKHWKHU�3ODLQWLII�DQG�WKH�&ODVVHV�KDYH�VXVWDLQHG�PRQHWDU\�ORVV�DQG�WKH�

SURSHU�PHDVXUH�RI�WKDW�ORVV��

�I�� ZKHWKHU� 3ODLQWLII� DQG� WKH� &ODVVHV� DUH� HQWLWOHG� WR� UHVWLWXWLRQ� DQG�

GLVJRUJHPHQW�IURP�'HIHQGDQW��DQG�

�J�� ZKHWKHU� WKH� PDUNHWLQJ�� DGYHUWLVLQJ�� SDFNDJLQJ�� ODEHOLQJ�� DQG� RWKHU�

SURPRWLRQDO�PDWHULDOV�IRU�WKH�3URGXFWV�DUH�GHFHSWLYH��

���� $GHTXDF\�RI�5HSUHVHQWDWLRQ���3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�WKH�

LQWHUHVWV�RI�WKH�&ODVVHV���3ODLQWLII�KDV�UHWDLQHG�FRXQVHO�ZKR�DUH�KLJKO\�H[SHULHQFHG�LQ�FRPSOH[�

FRQVXPHU�FODVV�DFWLRQ�OLWLJDWLRQ��DQG�3ODLQWLII�LQWHQGV�WR�YLJRURXVO\�SURVHFXWH�WKLV�DFWLRQ�RQ�

EHKDOI�RI�WKH�&ODVVHV���3ODLQWLII�KDV�QR�LQWHUHVWV�WKDW�DUH�DQWDJRQLVWLF�WR�WKRVH�RI�WKH�&ODVVHV���

���� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHDQV�IRU�WKH�IDLU�

DQG�HIILFLHQW�DGMXGLFDWLRQ�RI�WKLV�FRQWURYHUV\���7KH�GDPDJHV�RU�RWKHU�ILQDQFLDO�GHWULPHQW�VXIIHUHG�

E\�PHPEHUV�RI�WKH�&ODVVHV�DUH�UHODWLYHO\�VPDOO�FRPSDUHG�WR�WKH�EXUGHQ�DQG�H[SHQVH�RI�LQGLYLGXDO�
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OLWLJDWLRQ�RI�WKHLU�FODLPV�DJDLQVW�'HIHQGDQW���,W�ZRXOG��WKXV��EH�YLUWXDOO\�LPSRVVLEOH�IRU�PHPEHUV�

RI�WKH�&ODVVHV��RQ�DQ�LQGLYLGXDO�EDVLV��WR�REWDLQ�HIIHFWLYH�UHGUHVV�IRU�WKH�ZURQJV�FRPPLWWHG�

DJDLQVW�WKHP���)XUWKHUPRUH��HYHQ�LI�PHPEHUV�RI�WKH�&ODVVHV�FRXOG�DIIRUG�VXFK�LQGLYLGXDOL]HG�

OLWLJDWLRQ��WKH�FRXUW�V\VWHP�FRXOG�QRW���,QGLYLGXDOL]HG�OLWLJDWLRQ�ZRXOG�FUHDWH�WKH�GDQJHU�RI�

LQFRQVLVWHQW�RU�FRQWUDGLFWRU\�MXGJPHQWV�DULVLQJ�IURP�WKH�VDPH�VHW�RI�IDFWV���,QGLYLGXDOL]HG�

OLWLJDWLRQ�ZRXOG�DOVR�LQFUHDVH�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WKH�FRXUW�V\VWHP�IURP�WKH�

LVVXHV�UDLVHG�E\�WKLV�DFWLRQ���%\�FRQWUDVW��WKH�FODVV�DFWLRQ�GHYLFH�SURYLGHV�WKH�EHQHILWV�RI�

DGMXGLFDWLRQ�RI�WKHVH�LVVXHV�LQ�D�VLQJOH�SURFHHGLQJ��HFRQRPLHV�RI�VFDOH��DQG�FRPSUHKHQVLYH�

VXSHUYLVLRQ�E\�D�VLQJOH�FRXUW��DQG�SUHVHQWV�QR�XQXVXDO�PDQDJHPHQW�GLIILFXOWLHV�XQGHU�WKH�

FLUFXPVWDQFHV��

���� ,Q�WKH�DOWHUQDWLYH��WKH�&ODVVHV�PD\�EH�FHUWLILHG�EHFDXVH��

�D�� WKH� SURVHFXWLRQ�RI� VHSDUDWH� DFWLRQV�E\� LQGLYLGXDO�PHPEHUV� RI� WKH�

&ODVVHV�ZRXOG�FUHDWH�D�ULVN�RI�LQFRQVLVWHQW�RU�YDU\LQJ�DGMXGLFDWLRQ�

ZLWK� UHVSHFW� WR� LQGLYLGXDO� PHPEHUV� RI� WKH� &ODVVHV� WKDW� ZRXOG�

HVWDEOLVK�LQFRPSDWLEOH�VWDQGDUGV�RI�FRQGXFW�IRU�WKH�'HIHQGDQW��

�E��� WKH�SURVHFXWLRQ�RI� VHSDUDWH� DFWLRQV� E\� LQGLYLGXDO�PHPEHUV�RI� WKH�

&ODVVHV�ZRXOG�FUHDWH�D� ULVN�RI�DGMXGLFDWLRQV�ZLWK� UHVSHFW� WR� WKHP�

WKDW�ZRXOG��DV�D�SUDFWLFDO�PDWWHU��EH�GLVSRVLWLYH�RI� WKH�LQWHUHVWV�RI�

RWKHU�PHPEHUV� RI� WKH�&ODVVHV� QRW� SDUWLHV� WR� WKH� DGMXGLFDWLRQV�� RU�

VXEVWDQWLDOO\�LPSDLU�RU�LPSHGH�WKHLU�DELOLW\�WR�SURWHFW�WKHLU�LQWHUHVWV��

DQG�RU�

�F��� 'HIHQGDQW� KDV� DFWHG� RU� UHIXVHG� WR� DFW� RQ� JURXQGV� JHQHUDOO\�

DSSOLFDEOH� WR� WKH�&ODVVHV� DV� D�ZKROH�� WKHUHE\�PDNLQJ� DSSURSULDWH�
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ILQDO�GHFODUDWRU\�DQG�RU�LQMXQFWLYH�UHOLHI�ZLWK�UHVSHFW�WR�WKH�PHPEHUV�

RI�WKH�&ODVV�DV�D�ZKROH��

&$86(6�2)�$&7,21�

&2817�,�
%UHDFK�RI�([SUHVV�:DUUDQW\�

�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1DWLRQZLGH�&ODVV�$QG�1HZ�<RUN�6XEFODVV��
�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DQG�UH�DOOHJHV�KHUHLQ�DOO�SDUDJUDSKV�DOOHJHG�

DERYH��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII��DQG�HDFK�PHPEHU�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV��IRUPHG�D�

FRQWUDFW�ZLWK�'HIHQGDQW�DW�WKH�WLPH�3ODLQWLII�DQG�WKH�RWKHU�&ODVV�DQG�1HZ�<RUN�6XEFODVV�

PHPEHUV�SXUFKDVHG�WKH�GHIHFWLYH�3URGXFWV���7KH�WHUPV�RI�WKH�FRQWUDFW�LQFOXGH�WKH�SURPLVHV�DQG�

DIILUPDWLRQV�RI�IDFW�PDGH�E\�'HIHQGDQW�RQ�WKH�3URGXFW¶V�SDFNDJLQJ�DQG�WKURXJK�PDUNHWLQJ�DQG�

DGYHUWLVLQJ��LQFOXGLQJ�WKDW�WKH�3URGXFW�ZRXOG�FRQWDLQ�RQO\�WKH�DFWLYH�LQJUHGLHQW�VWDWHG�RQ�WKH�

ODEHO��DQG�QRW�KDUPIXO�LPSXULWLHV�VXFK�DV�EHQ]HQH��

���� 7KLV�ODEHOLQJ��PDUNHWLQJ��DQG�DGYHUWLVLQJ�FRQVWLWXWH�H[SUHVV�ZDUUDQWLHV�DQG�

EHFDPH�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ��DQG�DUH�SDUW�RI�WKH�VWDQGDUGL]HG�FRQWUDFW�EHWZHHQ�

3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�DQG�'HIHQGDQW��

���� 3ODLQWLII�UHOLHG�RQ�WKH�H[SUHVV�ZDUUDQW\�WKDW�WKH�3URGXFW�ZRXOG�FRQWDLQ�RQO\�WKH�

DFWLYH�LQJUHGLHQW�VWDWHG�RQ�WKH�ODEHO��DQG�QRW�KDUPIXO�LPSXULWLHV�VXFK�DV�EHQ]HQH���7KHVH�H[SUHVV�

ZDUUDQWLHV�IXUWKHU�IRUPHG�WKH�EDVLV�RI�WKH�EDUJDLQ��DQG�LV�SDUW�RI�WKH�VWDQGDUGL]HG�FRQWUDFW�

EHWZHHQ�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�DQG�'HIHQGDQW��
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���� 'HIHQGDQW�SXUSRUWV��WKURXJK�LWV�DGYHUWLVLQJ��ODEHOLQJ��PDUNHWLQJ�DQG�SDFNDJLQJ��WR�

FUHDWH�DQ�H[SUHVV�ZDUUDQW\�WKDW�WKH�3URGXFW�ZRXOG�FRQWDLQ�RQO\�WKH�DFWLYH�LQJUHGLHQW�VWDWHG�RQ�WKH�

ODEHO��DQG�QRW�KDUPIXO�LPSXULWLHV�VXFK�DV�EHQ]HQH��

���� 3ODLQWLII�DQG�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�SHUIRUPHG�DOO�FRQGLWLRQV�

SUHFHGHQW�WR�'HIHQGDQW¶V�OLDELOLW\�XQGHU�WKLV�FRQWUDFW�ZKHQ�WKH\�SXUFKDVHG�WKH�GHIHFWLYH�

3URGXFWV��

���� 'HIHQGDQW�EUHDFKHG�H[SUHVV�ZDUUDQWLHV�DERXW�WKH�GHIHFWLYH�3URGXFWV�DQG�LWV�

TXDOLWLHV�EHFDXVH�'HIHQGDQW¶V�VWDWHPHQWV�DERXW�WKH�3URGXFWV�ZHUH�IDOVH�EHFDXVH�WKH�GHIHFWLYH�

3URGXFWV�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DQG�1HZ�<RUN�6XEFODVV�SXUFKDVHG�GR�QRW�FRQIRUP�

WR�'HIHQGDQW¶V�DIILUPDWLRQV�DQG�SURPLVHV�GHVFULEHG�DERYH��

���� 3ODLQWLII�DQG�HDFK�RI�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�ZRXOG�

QRW�KDYH�SXUFKDVHG�WKH�GHIHFWLYH�3URGXFWV�RQ�WKH�VDPH�WHUPV�KDG�WKH\�NQRZQ�WKH�WUXH�QDWXUH�RI�

WKH�GHIHFWLYH�3URGXFWV¶�FRPSRVLWLRQ��VSHFLILFDOO\�WKDW�WKH�3URGXFWV�FRQWDLQHG�HOHYDWHG�OHYHOV�RI�

EHQ]HQH��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�RI�H[SUHVV�ZDUUDQW\��3ODLQWLII�DQG�HDFK�RI�WKH�

PHPEHUV�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�KDYH�EHHQ�GDPDJHG�LQ�WKH�DPRXQW�RI�WKH�

SXUFKDVH�SULFH�RI�WKH�3URGXFWV��RU�DW�PLQLPXP�WKH�GLIIHUHQFH�EHWZHHQ�WKH�YDOXH�RI�WKH�3URGXFWV�

DV�SURPLVHG�DQG�ZDUUDQWHG�YHUVXV�WKH�YDOXH�RI�WKH�3URGXFWV�DFWXDOO\�UHFHLYHG��DQG�DQ\�

FRQVHTXHQWLDO�GDPDJHV�UHVXOWLQJ�IURP�WKH�SXUFKDVHV��

���� 2Q�0DUFK����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��3ODLQWLII�VHUYHG�'HIHQGDQW�ZLWK�D�

SUH�VXLW�QRWLFH�OHWWHU�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�8�&�&��������������������$�WUXH�DQG�

FRUUHFW�FRS\�RI�WKH�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$����

�
�
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&2817�,,�
%UHDFK�RI�,PSOLHG�:DUUDQW\��

�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1DWLRQZLGH�&ODVV�$QG�1HZ�<RUN�6XEFODVV��
�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DQG�UH�DOOHJHV�KHUHLQ�DOO�SDUDJUDSKV�DOOHJHG�

DERYH��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 'HIHQGDQW��DV�WKH�GHVLJQHU��PDQXIDFWXUHU��PDUNHWHU��GLVWULEXWRU��DQG�RU�VHOOHU��

LPSOLHGO\�ZDUUDQWHG�WKDW�WKH�3URGXFWV��L��ZRXOG�QRW�FRQWDLQ�HOHYDWHG�OHYHOV�RI�EHQ]HQH�DERYH�

DFFHSWDEOH�GDLO\�LQWDNH�OLPLWV���LL��DUH�JHQHUDOO\�UHFRJQL]HG�DV�VDIH�IRU�KXPDQ�FRQVXPSWLRQ��DQG�

�LLL��ZHUH�QRW�DGXOWHUDWHG�RU�PLVEUDQGHG�VXFK�WKDW�WKH�3URGXFWV�ZHUH�ODZIXO�WR�VHOO�LQ�WKH�8QLWHG�

6WDWHV�DQG�LQ�WKH�6WDWH�RI�1HZ�<RUN���%\�VHOOLQJ�WKH�GHIHFWLYH�3URGXFWV�WR�3ODLQWLII�DQG�&ODVV�

PHPEHUV�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV��'HIHQGDQW�EUHDFKHG�HDFK�RI�WKHVH�LPSOLHG�

ZDUUDQWLHV����

���� 'HIHQGDQW�EUHDFKHG�WKH�ZDUUDQW\�LPSOLHG�LQ�WKH�FRQWUDFW�IRU�WKH�VDOH�RI�WKH�

GHIHFWLYH�3URGXFWV�EHFDXVH�WKH\�FRXOG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�XQGHU�WKH�FRQWUDFW�

GHVFULSWLRQ��WKH�3URGXFWV�ZHUH�QRW�RI�IDLU�RU�DYHUDJH�TXDOLW\�ZLWKLQ�WKH�GHVFULSWLRQ��DQG�WKH�

3URGXFWV�ZHUH�XQILW�IRU�WKHLU�LQWHQGHG�DQG�RUGLQDU\�SXUSRVH�EHFDXVH�WKH�3URGXFWV�PDQXIDFWXUHG�

E\�'HIHQGDQW�ZHUH�GHIHFWLYH�LQ�WKDW�WKH\�FRQWDLQHG�HOHYDWHG�OHYHOV�RI�FDUFLQRJHQLF�EHQ]HQH�

DERYH�WKH�OHJDO�OLPLW��DQG�DV�VXFK�DUH�QRW�JHQHUDOO\�UHFRJQL]HG�DV�VDIH�IRU�KXPDQ�FRQVXPSWLRQ���

$V�D�UHVXOW��3ODLQWLII�DQG�&ODVV�DQG�1HZ�<RUN�6XEFODVV�PHPEHUV�GLG�QRW�UHFHLYH�WKH�JRRGV�DV�

LPSOLHGO\�ZDUUDQWHG�E\�'HIHQGDQW�WR�EH�PHUFKDQWDEOH��
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���� 3ODLQWLII��&ODVV��DQG�1HZ�<RUN�6XEFODVV�PHPEHUV�SXUFKDVHG�WKH�3URGXFWV�LQ�

UHOLDQFH�XSRQ�'HIHQGDQW¶V�VNLOO�DQG�MXGJPHQW�DQG�WKH�LPSOLHG�ZDUUDQWLHV�RI�ILWQHVV�IRU�WKH�

SXUSRVH��

���� 7KH�3URGXFWV�SXUFKDVHG�E\�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DQG�WKH�1HZ�<RUN�

6XEFODVV�ZHUH�QRW�DOWHUHG�E\�3ODLQWLII�RU�&ODVV�RU�1HZ�<RUN�6XEFODVV�PHPEHUV��

���� 7KH�3URGXFWV�ZHUH�GHIHFWLYH�ZKHQ�WKH\�OHIW�WKH�H[FOXVLYH�FRQWURO�RI�'HIHQGDQW��

���� 'HIHQGDQW�NQHZ�WKDW�WKH�3URGXFWV�ZRXOG�EH�SXUFKDVHG�DQG�XVHG�ZLWKRXW�

DGGLWLRQDO�WHVWLQJ�E\�3ODLQWLII�DQG�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�PHPEHUV��

���� 7KH�3URGXFWV�WKDW�3ODLQWLII��WKH�&ODVV��DQG�WKH�1HZ�<RUN�6XEFODVV�SXUFKDVHG�ZHUH�

GHIHFWLYHO\�PDQXIDFWXUHG�DQG�XQILW�IRU�WKHLU�LQWHQGHG�SXUSRVH�EHFDXVH�WKH\�FRQWDLQHG�HOHYDWHG�

OHYHOV�RI�EHQ]HQH�DERYH�WKH�OHJDO�OLPLW��DQG�3ODLQWLII�DQG�&ODVV�DQG�1HZ�<RUN�6XEFODVV�PHPEHUV�

GLG�QRW�UHFHLYH�WKH�JRRGV�DV�ZDUUDQWHG���7KH�3URGXFW�ZDV�DOVR�DGXOWHUDWHG�DQG�PLVEUDQGHG��DQG�

DV�VXFK�ZDV�XQILW�IRU�XVH�DV�D�SUHVFULSWLRQ�PHGLFDWLRQ�EHFDXVH�DGXOWHUDWHG�DQG�PLVEUDQGHG�

PHGLFDWLRQV�DUH�LOOHJDO�WR�VHOO���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�FDXVH�RI�'HIHQGDQW¶V�EUHDFK�RI�WKH�LPSOLHG�ZDUUDQW\��

3ODLQWLII�DQG�&ODVV�DQG�1HZ�<RUN�6XEFODVV�PHPEHUV�KDYH�EHHQ�LQMXUHG�DQG�KDUPHG�EHFDXVH���D��

WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�

FRQWDLQHG�KDUPIXO�OHYHOV�RI�EHQ]HQH��DQG�DUH�QRW�JHQHUDOO\�UHFRJQL]HG�DV�VDIH�IRU�KXPDQ�

FRQVXPSWLRQ��DQG��E��WKH�3URGXFWV�GR�QRW�KDYH�WKH�FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��RU�EHQHILWV�

DV�SURPLVHG�E\�'HIHQGDQW��

���� 2Q�0DUFK����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��3ODLQWLII�VHUYHG�'HIHQGDQW�ZLWK�D�

SUH�VXLW�QRWLFH�OHWWHU�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�8�&�&��������������������$�WUXH�DQG�

FRUUHFW�FRS\�RI�WKH�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$����
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&2817�,,,�
8QMXVW�(QULFKPHQW�

�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1DWLRQZLGH�&ODVV�$QG�1HZ�<RUN�6XEFODVV��
�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DQG�UH�DOOHJHV�KHUHLQ�DOO�SDUDJUDSKV�DOOHJHG�

DERYH��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�1HZ�<RUN�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�FRQIHUUHG�EHQHILWV�GLUHFWO\�RQ�'HIHQGDQW�E\�

SXUFKDVLQJ�WKH�3URGXFWV��DQG�'HIHQGDQW�XQMXVWO\�DQG�LQHTXLWDEO\�UHWDLQHG�WKH�EHQHILWV�EHFDXVH�LW�

UHWDLQHG�SURILWV�DQG�WKH�UHYHQXH�IURP�WKH�VDOH�RI�WKH�3URGXFWV�HYHQ�WKRXJK�WKH�3URGXFWV�FDQQRW�EH�

XVHG�IRU�WKHLU�SULQFLSDO�LQWHQGHG�SXUSRVH�DQG�DUH�ZRUWKOHVV�GXH�WR�WKH�SUHVHQFH�RI�EHQ]HQH����

���� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�

3ODLQWLII¶V�DQG�&ODVV�PHPEHUV¶�SXUFKDVHV�RI�WKH�3URGXFWV���5HWHQWLRQ�RI�WKRVH�PRQH\V�XQGHU�

WKHVH�FLUFXPVWDQFHV�LV�XQMXVW�DQG�LQHTXLWDEOH�EHFDXVH�WKH�3URGXFWV�ZHUH�XQILW�IRU�XVH�DV�

DQWLIXQJDO�DQG�RGRU�UHGXFLQJ�DJHQWV���3ODLQWLII�DQG�&ODVV�PHPEHUV�ZHUH�GDPDJHG�EHFDXVH�WKH\�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�LI�WKH�WUXH�IDFWV�ZHUH�NQRZQ����

���� 5HWHQWLRQ�RI�WKRVH�PRQH\V�DOVR�LV�XQMXVW�DQG�LQHTXLWDEOH�EHFDXVH�'HIHQGDQW�

NQRZV�WKH�3URGXFWV�DUH�GHIHFWLYH�DQG�KDV�LVVXHG�D�UHFDOO��EXW�KDV�QRW�SURYLGHG�D�UHIXQG�WR�

3ODLQWLII�RU�PHPEHUV�RI�WKH�&ODVVHV��

���� %HFDXVH�'HIHQGDQW¶V�UHWHQWLRQ�RI�WKH�QRQ�JUDWXLWRXV�EHQHILWV�FRQIHUUHG�RQ�LW�E\�

3ODLQWLII�DQG�&ODVV�PHPEHUV�LV�XQMXVW�DQG�LQHTXLWDEOH��'HIHQGDQW�PXVW�SD\�UHVWLWXWLRQ�DQG�RWKHU�

UHOLHI�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV�IRU�LWV�XQMXVW�HQULFKPHQW��DV�RUGHUHG�E\�WKH�&RXUW���
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&2817�,9�
9LRODWLRQ�2I�1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ�������
�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1HZ�<RUN�6XEFODVV��

�
���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�

SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�SURSRVHG�1HZ�<RUN�

6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ�������SURKLELWV�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�

WKH�FRQGXFW�RI�DQ\�EXVLQHVV��WUDGH��RU�FRPPHUFH��

���� ,Q�LWV�VDOH�RI�JRRGV�WKURXJKRXW�WKH�6WDWH�RI�1HZ�<RUN��'HIHQGDQW�FRQGXFWV�

EXVLQHVV�DQG�WUDGH�ZLWKLQ�WKH�PHDQLQJ�DQG�LQWHQGPHQW�RI�1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ���

�����

���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV�DUH�FRQVXPHUV�ZKR�SXUFKDVHG�

SURGXFWV�IURP�'HIHQGDQW�IRU�WKHLU�SHUVRQDO�XVH��

���� %\�WKH�DFWV�DQG�FRQGXFW�DOOHJHG�KHUHLQ��'HIHQGDQW�KDV�HQJDJHG�LQ�GHFHSWLYH��

XQIDLU��DQG�PLVOHDGLQJ�DFWV�DQG�SUDFWLFHV��ZKLFK�LQFOXGH��ZLWKRXW�OLPLWDWLRQ��UHSUHVHQWLQJ�WKDW�WKH�

3URGXFWV�ZHUH�DQWLIXQJDO�RGRU�UHGXFLQJ�3URGXFWV�WKDW�FRXOG�EH�XVHG�IRU�WKRVH�SXUSRVHV��E\�

UHSUHVHQWLQJ�WKDW�WKH�RQO\�DFWLYH�LQJUHGLHQW�LQ�WKH�3URGXFWV�ZDV�³WROQDIWDWH�´�DQG�E\�IDLOLQJ�WR�

GLVFORVH�WKH�SUHVHQFH�RI�EHQ]HQH�LQ�WKH�3URGXFWV��

���� 7KH�IRUHJRLQJ�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�ZHUH�GLUHFWHG�DW�FRQVXPHUV��

���� 7KH�IRUHJRLQJ�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�DUH�PLVOHDGLQJ�LQ�D�PDWHULDO�ZD\�

EHFDXVH�WKH\�IXQGDPHQWDOO\�PLVUHSUHVHQW�WKH�FKDUDFWHULVWLFV�RI�WKH�3URGXFWV�WR�LQGXFH�FRQVXPHUV�

WR�SXUFKDVH�VDPH���'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�RI�IDFW�ZHUH�PDWHULDO�EHFDXVH�

LI�3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV�ZHUH�DSSULVHG�RI�WKH�WUXH�QDWXUH�RI�WKH�
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3URGXFWV��QDPHO\�WKDW�WKH�3URGXFWV�FRQWDLQHG�EHQ]HQH�DQG�ZHUH�XQVDIH�DQG�XQILW�IRU�XVH��WKH\�

ZRXOG�KDYH�EHHQ�DZDUH�RI�WKDW�IDFW�DQG�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV����

���� %\�UHDVRQ�RI�WKLV�FRQGXFW��'HIHQGDQW�HQJDJHG�LQ�GHFHSWLYH�FRQGXFW�LQ�YLRODWLRQ�RI�

1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ��

���� 'HIHQGDQW¶V�DFWLRQV�DUH�WKH�GLUHFW��IRUHVHHDEOH��DQG�SUR[LPDWH�FDXVH�RI�WKH�

GDPDJHV�WKDW�3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV�KDYH�VXVWDLQHG�IURP�KDYLQJ�SDLG�

IRU�DQG�FRQVXPHG�'HIHQGDQW¶V�SURGXFWV��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�YLRODWLRQV��3ODLQWLII�DQG�PHPEHUV�RI�WKH�6XEFODVV�KDYH�

VXIIHUHG�GDPDJHV�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�

WKH\�NQHZ�WKDW�WKH�3URGXFWV�FRQWDLQHG�EHQ]HQH�DQG�DUH�QRW�JHQHUDOO\�UHFRJQL]HG�DV�VDIH���E��WKH\�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�RQ�WKH�VDPH�WHUPV�LI�

WKH\�NQHZ�WKDW�WKH�3URGXFWV�FRXOG�QRW�EH�XVHG�IRU�WKHLU�LQWHQGHG�SXUSRVH���F��WKH\�SDLG�D�SULFH�

SUHPLXP�IRU�WKH�3URGXFWV�GXH�WR�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQ�RI�WKH�IDFW�WKDW�WKH�

3URGXFWV�FRQWDLQHG�EHQ]HQH�DQG�WKH�PLVUHSUHVHQWDWLRQV�WKDW�WKH�3URGXFWV�FRQWDLQHG�RQO\�WKH�

DFWLYH�LQJUHGLHQW�WROQDIWDWH��DQG��G��WKH�3URGXFWV�GR�QRW�KDYH�WKH�FKDUDFWHULVWLFV��LQJUHGLHQWV��

XVHV��EHQHILWV��RU�TXDQWLWLHV�DV�SURPLVHG���

���� 2Q�EHKDOI�RI�KHUVHOI�DQG�RWKHU�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV��3ODLQWLII�VHHNV�

WR�UHFRYHU�KHU�DFWXDO�GDPDJHV�RU�ILIW\�GROODUV��ZKLFKHYHU�LV�JUHDWHU��WKUHH�WLPHV�DFWXDO�GDPDJHV��

DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

&2817�9�
9LRODWLRQ�2I�1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ�������
�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1HZ�<RUN�6XEFODVV��

�
���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�

SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��
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���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�SURSRVHG�1HZ�<RUN�

6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ�������SURKLELWV�IDOVH�DGYHUWLVLQJ�LQ�WKH�

FRQGXFW�RI�DQ\�EXVLQHVV��WUDGH��RU�FRPPHUFH��

���� 3XUVXDQW�WR�VDLG�VWDWXWH��IDOVH�DGYHUWLVLQJ�LV�GHILQHG�DV�³DGYHUWLVLQJ��LQFOXGLQJ�

ODEHOLQJ��RI�D�FRPPRGLW\�«�LI�VXFK�DGYHUWLVLQJ�LV�PLVOHDGLQJ�LQ�D�PDWHULDO�UHVSHFW�´�

���� %DVHG�RQ�WKH�IRUHJRLQJ��'HIHQGDQW�KDV�HQJDJHG�LQ�FRQVXPHU�RULHQWHG�FRQGXFW�

WKDW�LV�GHFHSWLYH�RU�PLVOHDGLQJ�LQ�D�PDWHULDO�ZD\�ZKLFK�FRQVWLWXWHV�IDOVH�DGYHUWLVLQJ�LQ�YLRODWLRQ�

RI�6HFWLRQ�����RI�1HZ�<RUN¶V�*HQHUDO�%XVLQHVV�/DZ��

���� 'HIHQGDQW�HQJDJHG�LQ�D�PDWHULDO�PLVUHSUHVHQWDWLRQ�E\�UHSUHVHQWLQJ�WKDW�WKH�

3URGXFWV¶�RQO\�DFWLYH�LQJUHGLHQW�ZDV�³WROQDIWDWH´�DQG�WKDW�3URGXFWV�ZHUH�ILW�IRU�XVH�DV�DQWLIXQJDO�

DQG�RGRU�UHGXFLQJ�3URGXFWV���'HIHQGDQW�PDWHULDOO\�RPLWWHG�WKH�WUXH�IDFWV�UHJDUGLQJ�WKH�3URGXFWV��

QDPHO\�WKDW�WKH\�FRQWDLQHG�EHQ]HQH�DQG�ZHUH�XQVDIH�DQG�XQILW�IRU�WKHLU�LQWHQGHG�XVH���

���� 'HIHQGDQW¶V�IDOVH��PLVOHDGLQJ��DQG�GHFHSWLYH�VWDWHPHQWV�DQG�UHSUHVHQWDWLRQV�RI�

IDFW�DQG�RPLVVLRQV�ZHUH�DQG�DUH�GLUHFWHG�WR�FRQVXPHUV��

���� 'HIHQGDQW¶V�IDOVH��PLVOHDGLQJ��DQG�GHFHSWLYH�VWDWHPHQWV�DQG�UHSUHVHQWDWLRQV�RI�

IDFW�DQG�RPLVVLRQV�ZHUH�DQG�DUH�OLNHO\�WR�PLVOHDG�D�UHDVRQDEOH�FRQVXPHU�DFWLQJ�UHDVRQDEO\�XQGHU�

WKH�FLUFXPVWDQFHV��

���� 'HIHQGDQW¶V�IDOVH��PLVOHDGLQJ��DQG�GHFHSWLYH�VWDWHPHQWV�DQG�UHSUHVHQWDWLRQV�RI�

IDFW�DQG�RPLVVLRQV�KDYH�UHVXOWHG�LQ�FRQVXPHU�LQMXU\�RU�KDUP�WR�WKH�SXEOLF�LQWHUHVW��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�IDOVH��PLVOHDGLQJ��DQG�GHFHSWLYH�VWDWHPHQWV�DQG�

UHSUHVHQWDWLRQV�RI�IDFW�DQG�RPLVVLRQV��3ODLQWLII�DQG�WKH�6XEFODVV�KDYH�VXIIHUHG�HFRQRPLF�LQMXU\�
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EHFDXVH�WKH�3URGXFWV�ZHUH�ZRUWKOHVV�DQG�3ODLQWLII�DQG�WKH�1HZ�<RUN�6XEFODVV�SDLG�D�SULFH�

SUHPLXP�IRU�WKH�3URGXFWV�LQ�WKH�DPRXQW�RI�WKH�IXOO�SXUFKDVH�SULFH�RI�WKH�3URGXFWV��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�YLRODWLRQV��3ODLQWLII�DQG�PHPEHUV�RI�WKH�1HZ�<RUN�

6XEFODVV�KDYH�VXIIHUHG�GDPDJHV�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RQ�WKH�

VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�FRQWDLQHG�EHQ]HQH��DQG�DUH�QRW�JHQHUDOO\�UHFRJQL]HG�

DV�VDIH���E��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�RQ�

WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�FRXOG�QRW�EH�XVHG�DV�DQWLIXQJDO�DQG�RGRU�UHGXFLQJ�

PHGLFDWLRQV���F��WKH\�SDLG�D�SULFH�SUHPLXP�IRU�WKH�3URGXFWV�GXH�WR�'HIHQGDQW¶V�RPLVVLRQ�RI�WKH�

IDFW�WKDW�WKH�3URGXFWV�FRQWDLQHG�EHQ]HQH�DQG�WKH�PLVUHSUHVHQWDWLRQ�WKDW�WKH�3URGXFWV�FRQWDLQHG�

RQO\�WROQDIWDWH�DV�DQ�DFWLYH�LQJUHGLHQW��DQG��G��WKH�3URGXFWV�GR�QRW�KDYH�WKH�FKDUDFWHULVWLFV��

LQJUHGLHQWV��XVHV��EHQHILWV��RU�TXDQWLWLHV�DV�SURPLVHG���

���� 2Q�EHKDOI�RI�KHUVHOI�DQG�RWKHU�PHPEHUV�RI�WKH�1HZ�<RUN�6XEFODVV��3ODLQWLII�VHHNV�

WR�UHFRYHU�KHU�DFWXDO�GDPDJHV�RU�ILYH�KXQGUHG�GROODUV��ZKLFKHYHU�LV�JUHDWHU��WKUHH�WLPHV�DFWXDO�

GDPDJHV��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

&2817�9,�
9LRODWLRQ�2I�7KH�0DJQXVRQ�0RVV�:DUUDQW\�$FW��

���8�6�&�����������et seq. 
�2Q�%HKDOI�2I�3ODLQWLII�$QG�7KH�1DWLRQZLGH�&ODVV� 

 
���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DQG�UH�DOOHJHV�KHUHLQ�DOO�SDUDJUDSKV�DOOHJHG�

DERYH��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVVHV�DJDLQVW�'HIHQGDQW��

���� 7KH�3URGXFW�LV�D�FRQVXPHU�SURGXFW�DV�GHILQHG�LQ����8�6�&�������������

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�DUH�FRQVXPHUV�DV�GHILQHG�LQ����8�6�&�������������

���� 'HIHQGDQW�LV�D�VXSSOLHU�DQG�ZDUUDQWRU�DV�GHILQHG�LQ����8�6�&������������DQG������
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���� ,Q�FRQQHFWLRQ�ZLWK�WKH�PDUNHWLQJ�DQG�VDOH�RI�WKH�3URGXFWV��'HIHQGDQW�LPSOLHGO\�

ZDUUDQWHG�WKDW�WKH�3URGXFW�ZDV�ILW�IRU�LWV�LQWHQGHG�XVH�DQG�QRW�FRQWDPLQDWHG�ZLWK�FDUFLQRJHQLF�

LPSXULWLHV�VXFK�DV�EHQ]HQH���7KH�3URGXFWV�ZHUH�QRW�ILW�IRU�WKHLU�LQWHQGHG�XVH�GXH�WR�WKH�GHIHFW�

GHVFULEHG�LQ�WKH�DOOHJDWLRQV�DERYH���

���� %\�UHDVRQ�RI�'HIHQGDQW¶V�EUHDFK�RI�ZDUUDQWLHV��'HIHQGDQW�YLRODWHG�WKH�VWDWXWRU\�

ULJKWV�GXH�WR�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�0HPEHUV�SXUVXDQW�WR�WKH�0DJQXVRQ�0RVV�

:DUUDQW\�$FW�����8�6�&�����������et seq.��WKHUHE\�GDPDJLQJ�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�

0HPEHUV��

���� 3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�0HPEHUV�ZHUH�LQMXUHG�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�EHFDXVH�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFW�LI�

WKH\�NQHZ�WKH�WUXWK�DERXW�WKH�GHIHFWLYH�QDWXUH�RI�WKH�3URGXFW��

����� 3XUVXDQW�WR����8�6�&���������G������3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�UHFRYHU�

WKH�GDPDJHV�FDXVHG�WR�WKHP�E\�'HIHQGDQWV¶�EUHDFK�RI�ZULWWHQ�DQG�LPSOLHG�ZDUUDQW\��ZKLFK�HLWKHU�

FRQVWLWXWH�WKH�IXOO�SXUFKDVH�SULFH�RI�WKH�3URGXFWV�RU�WKH�GLIIHUHQFH�LQ�YDOXH�EHWZHHQ�WKH�3URGXFWV�

DV�ZDUUDQWHG�DQG�WKH�3URGXFWV�DV�VROG��,Q�DGGLWLRQ��SXUVXDQW�WR����8�6�&���������G������3ODLQWLII�

DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�UHFRYHU�D�VXP�HTXDO�WR�WKH�DJJUHJDWH�DPRXQW�RI�FRVWV�DQG�H[SHQVHV�

�LQFOXGLQJ�DWWRUQH\V¶�IHHV�EDVHG�RQ�DFWXDO�WLPH�H[SHQGHG��GHWHUPLQHG�E\�WKH�&RXUW�WR�KDYH�EHHQ�

UHDVRQDEO\�LQFXUUHG�E\�3ODLQWLII�DQG�WKH�&ODVV�LQ�FRQQHFWLRQ�ZLWK�WKH�FRPPHQFHPHQW�DQG�

SURVHFXWLRQ�RI�WKLV�DFWLRQ��

����� 2Q�0DUFK����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��3ODLQWLII�VHUYHG�'HIHQGDQW�ZLWK�D�

SUH�VXLW�QRWLFH�OHWWHU�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�WKH�00:$���$�WUXH�DQG�FRUUHFW�FRS\�RI�

WKH�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$����

�
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35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��VHHNV�

MXGJPHQW�DJDLQVW�'HIHQGDQW��DV�IROORZV��

D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVV�DQG�WKH�1HZ�<RUN�6XEFODVV�XQGHU�5XOH�

���RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DQG�QDPLQJ�3ODLQWLII�DV�

UHSUHVHQWDWLYH�RI�WKH�&ODVV�DQG�1HZ�<RUN�6XEFODVV�DQG�3ODLQWLII¶V�

DWWRUQH\V�DV�&ODVV�&RXQVHO�WR�UHSUHVHQW�WKH�&ODVV�DQG�1HZ�<RUN�6XEFODVV�

PHPEHUV��

E�� )RU�DQ�RUGHU�GHFODULQJ�WKH�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�VWDWXWHV�

UHIHUHQFHG�KHUHLQ��

F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLII��WKH�QDWLRQZLGH�&ODVV��DQG�WKH�

1HZ�<RUN�6XEFODVV�RQ�DOO�FRXQWV�DVVHUWHG�KHUHLQ��

G�� )RU�FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV�WR�EH�GHWHUPLQHG�E\�

WKH�&RXUW�DQG�RU�MXU\��

H�� )RU�SUH�MXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��

I�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�PRQHWDU\�UHOLHI���

J�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�WKHLU�

UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�H[SHQVHV�DQG�FRVWV�RI�VXLW��

'(0$1'�)25�75,$/�%<�-85<�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RI�DOO�LVVXHV�VR�WULDEOH��

'DWHG��0DUFK���������� � � 5HVSHFWIXOO\�VXEPLWWHG��
�

� �
�
� �
� �

%\���V��Carl V. Malmstrom       � �

Case: 1:22-cv-01350 Document #: 1 Filed: 03/15/22 Page 24 of 25 PageID #:24



���
�

������������&DUO�9��0DOPVWURP�
� :2/)�+$/'(167(,1�$'/(5��

��)5((0$1�	�+(5=�//&�
� ����:HVW�-DFNVRQ�%OYG���6XLWH������

&KLFDJR��,/�������
7HOHSKRQH����������������� �
)DFVLPLOH�����������������
�
Local Counsel for Plaintiff 

� �
%85625�	�),6+(5��3�$��
/��7LPRWK\�)LVKHU��pro hac vice IRUWKFRPLQJ��
�����1RUWK�&DOLIRUQLD�%OYG���6XLWH�����
:DOQXW�&UHHN��&$�������
7HOHSKRQH���������������
)DFVLPLOH������������������
(�0DLO��OWILVKHU#EXUVRU�FRP��
�
%85625�	�),6+(5��3�$��
$QGUHZ�-��2EHUJIHOO��pro hac vice IRUWKFRPLQJ��
����6HYHQWK�$YHQXH�
1HZ�<RUN��1<�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
(�0DLO���DREHUJIHOO#EXUVRU�FRP��

� � � � � � � �
Attorneys for Plaintiff�
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