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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

WHITE PLAINS

Oscar Ithieyindividually and on behalf of all 7:21-cv-09405
others similarly situated,

Plaintiff,

- agpinst- Class Action Complaint
7-Eleven, Inc, _
Jury Trial Demanded
Defendant

Plaintiff allegesupon information and belief, except for allegations pertainirgdmtiff,

which are based on personal knowledge:

1. 7-Eleven,Inc( “ d e f e matufantures,)abelsjarketsandsellsWasabi Delight

Flavored Snack Mixinder its7-Selectprivatelabelbrand( Product .)

l. WASABI
2. Wasabi(Japanese: Q f ,5 ¢ 4 or ) is a spice traditionally prepared from a

plant from the cabbage family.

3.  Wasabi has beempart of Japanese culture since at least tleégtury.

4.  Ancientmanuscriptgell of its use not onlyor food, bu for medicinal usesgligious
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rituals, and a form of currency used to pay taxes.
5.  Wasabi plantgrow naturally along stream beds in mountain river valleys in Japan

andrequireshade, rocky soil, and temperatures between 46 to 68 degrees Fahrenheitryeéar

6. These geographic factors, along wittactical growingknowledge passed through
generations, means thamost all Wasabi comes frompéan.
7. Wasabiis laboard timeintensive requiring families to work together on their farms

but the result of a successful harvest brigigsatpride
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8. The root is smashed up into paste and used as a condiheeptle green rhome

is grated or made into a paste

9. Wasabi was first used as a seasoning for sushi in the 19th century, because its

biological properties reduced the deterioration of fish and preserved its freshness.
.  WASABI SNACKS
10. ThepopularJapanessnack wasabimame {f ¢ 1 “wasabi beal), consists of

roasted or fried legumggeanuts, soybeans, or peag)ated with wasabi powder mixed with

sugar, salt, or ailand possibly the addition of dried fruit, whichesten as a crunchy snack.
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11. These wasabi snacks are made with actual wasabi.

12. Seeking to capitalize on the demand for wasabi shatdsy companies, including
Defendant, selwasabi snacks, such as thé SelectWasabi Delight Flavored Snack Mix
Peanuts, Cranberries, Cashews, Crunchy Wasabi Peanuts, Green Peas & Apnamdsedvith

apairof chopsticks holding a wasabi paadgreen stripes on the packaging
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13. The backof the labektates

We’ve taken a typical snack mix andedéed it to a
whole new level of enlightenment.

Our 7-Select Wasabi Delight Flavored Snack N&x
the kick youve been looking for!

Loaded with cranberries, nuts and evemincty
wasabi peanuts, this snack mix s

<

shacking..elevated.

we've taken a typical snack mix
and elevated it to a whole new leve\

10TV 1> -

et

14. Beneath thisre pictures ©“Cruncly Wasabi Peantutand“Wasabi Green éas”
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15. The statemerg and images, along wittihe green wasabpeas andpeants seen
through the déophane window panel, tells consumersytican expect at least somwasabi.

16. However, the Prduct contains no wasabi, as shown by the ingredient list.

{NGREDIENTS: PEANUTS, DRIED CRANBERRIES (CRANBERRIES
SUGAR, SUNFLOWER OIL), CASHEWS, CRUNCHY m‘s&gl
PEANUTS (WHEAT FLOUR, PEANUTS, CANE SUGAR,

ICARBONATE, BAKING SODA], WA S STARD put

STARCH, WASABI POWDER {MALTODEXTR
COLORS [BLUE #1, YELLOW #5]), WASAB! GHEEG%BP*S i
CORN STARCH, ARTIFICIAL WASABI FLAVOR, SUS%: punc®
SEA SALT, COLORS [YELLOW #5, BLUE #1111;5)' 2
VEGETABLE OIL (CONTAINS ONE OR MORE OF TFC
CANOLA OIL, PEANUT OIL, AND/OR SUNFLOWELZ

INGREDIENTS: PEANUTS, DRIED CRANBERRIES
(CRANBERRIES, SUGAR, SUNFLOWER OIL), CASHEWS,
CRUNCHY WASABI PEANUTS (WHEAT FLOUR, PEANUTS,CANE
SUGAR, TAPIOCA STARCH,RICE FLOUR, PALM OIL, LEAVENING
[AMMONIUM BICARBONATE, BAKING SODA], WASABI
SEASONING [POTATO STARCH, WASABI POWDER
{MALTODEXTRIN, MUSTARD SEED}], COLORS BLUE #1,
YELLOW #5]), WASABI GREEN PEAS (PEAS, CORN STARCH
ARTIEICIAL WASABI FLAVOR, SUGAR, PALM OIL, SEA SALT,
COLORS[YELLOW #5, BLUE #1), ALMONDS, VEGETABLE OIL
(CONTAINS ONE OR MORE OF THE FOLLOWING: CANOLA OIL
PEANUT OIL, AND/OR SUNFLOWER Ql), SEA SALT.

17. The ingredierglist two “wasab? ingredients- crunchy wasabi peanuédwasabi

green peas
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18. The crunchy wasabi peatsicontainsvasabi seasoning, wiiconsists of
POTATO STARCH, WASABI POWDER

{MALTODEXTRIN, MUSTARD SEED}, COLORS
[BLUE #1, YELLOW #§

19. The wasabi powder consists of maltodextrin and mustard seed, not wasabi.
20. Thewasabi green pea®ntain
PEAS, CORN STRCH, ARTIFICIAL WASABI

FLAVOR, SUGAR, PALM OIL, SEA SALT, COLORS
[YELLOW #5, BLUE #1]

21. However, the wasabi green peas get their wasabi taste from artificial wasahi flavor
not wasabi.

22. According to theAmerican Chemical Societypuch of whais sold otside of Japan
as“wasabt is a mix ofhorseradishinustardseedsandartificial dyes.

23. The added artificiayellow and bluecolors are blended togetherproduce the bright
green colored peas and peanuts.

24. Wasabi is valued for itsutritive andantioxidantproperties and its distinctive taste.

25. Realwasabi tastes bright amadingentwith a touch of quickly fading heat.

26. Fake “wasabi” burns much hotter and 1long

mustard

[l. CONSUMERS EXPECT SOME WASABI AND DO NOT EXPECT ARTIFICIAL
WASABI

27. Federal and state regulations reqaifeod ldeled aswasabt to discloséhe source
of its characterizing wasabi flavor, i.e., from real wasabi ingredients, extracted from wasabi and
condensed into a concentrated liquid form, from natural sources other thahi, wasa
horseradish, or artificial sources, such as petroleum products. 21 C.F.R. § 101.22(i).

28. “The rule [21 C. F.R. § 1 Ondtion2ttat consumers s

proc
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value ‘the real thing?’ versus a close substit
distinguish between the two. This consumer protection objective is relevant to taste claims
conveyed 1in advertising as well.?”

29. Natural flavorisdefinedaé1 a voring compounds fraom nat
spice, fruit or fruit juice, vegetable or vegetable juice, edible yeast, herb, bark, bud, root, leaf or
similar plant material, meat, seafogubultry, eggs, dairy products whose significant function
in food is flavoringrather than nutritional 21 C.F.R § 101.22(a)(3).

30. Artificial flavor is anydefined as‘any substance, the function of which is to impart
flavor,”, t hat i s n oaturalesdurtceamateréal$, in€ludiGgnspice, fruit or fruit juice,
vegetable or vegetable juice, edible yeast, herb, bark, bud, root, leaf or similar plant rhaferial.

C.F.R § 101.22(a)(2).

31. At least seven out of ten consumers avoid artificial flabexsausehesesynthetic
ingredients are associated with detrimental heaittenvironmentakéffectst

32. The Producs labeling — “Wasabi Delight Flavored Snackid] ’described s
containing“Crunchy Wasabi Peanufgnd] Green Peg$ a pair of chopsticks holding a wasabi
pea green stripes on the packagiagd pictures ofCruncty Wasabi Peanutand“Wasabi Green
Peas” tells consumers the Product will contammewasabi.

33. Byiden i fying the P rWashhi {Delight] Flavdr[ed} domsgmers  “
will expectsomeof theflavor is from wasabi

34. Consumers are accustomed to the front label of products disclosing the flavor source,

13

1 .¢e. , natur al strawbe r etg, such thawthe abset pfthevordsr t i f i ¢

1 Alex Smolokoff,Natural color and flavor trends in food and beveradNatural Products Insider, Oct. 11, 2019; Thea
BourianneE x p 1 o r i n g ingrediént yehds and how they fit into our heaitimscious worldMarch 2628,
2018; Nancy Gagliardizonsumers Want Healthy Food#\nd Will Pay More For ThemForbes, Feb 18, 2015.
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“artificially flavoredwasabj” tells purchasers the Product does not have artifiagbbiflavor.

35. Consumers are on the lookout forstistatement, becausea food contains‘any
artificial flavor which simulates, resembles or reinforitescharacterizing flavor, the name of the
food on the principal display panel or panels of the laisetequired td‘be accompanied by the
common or usual name(s) of the characterizing flavamrd the words;artificially flavored?” 21
C.F.R. § 101.22(i)(2).

36. The coloring of thepeas and peanuts furthibe fdse impression the Product contains
some vasabp

37. Artificial food dyes are m easyway for manufacturers to makieods brighter and
more appealing whetheysee it ortheshelf ina store.

38. According to one website, “Artificial
many processed foods don’t contain much (or
39. Without the added artificial coloringconsumers would be suspect of a product

labeled adeing flavored by wasalbecause thpeanuts and peas would @t bright green.

40. This could cause consumers to inspect the ingredient list to determine the truth.

IV. CONCLUSION

41. Reasonable consumers must and do rely on a company to honestly identify and
describe the componentaftributes,and features of product relative to itself and other
comparable products or alternatives.

42. By labeling the Product in thmanner, Defendant gained an advantage against other
companies, and against consumers seeking to purah@seucthatcontained some wasabi and

did not contain artificial wasabi flar.

2The Product also fails to include the presence of adifaploring on the front label in violation of regulations.
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43. The value of théroductthat plaintiff purchased was materially less titanalue as
represented by defendant.

44. Defendant sold more of tHeroductand at higher pricethan it would have ithe
absence of this misconduct, resulting in additional profits at the expense ofnaras

45. Had Plaintiff and proposed class members known the truth, they would not have
bought theProductor would have paid less fdr

46. TheProductis sold for a price premium compared to other similar productdess
thanapproximately$2.59 for 4.5 0z (128), a higherprice thanit would otherwise be sold for,
absent the misleading representations@nissions

Jurisdiction and ¥nue

47. Jurisdiction 1s proper pursuant to Class
U.S.C. §1332(d)(2).

48. The aggregate amount in controversy exceeds $5 milliafyding any statutory
damagesexclusive of interest and costs.

49. Thereare over 9,500-Eleven stores in the United Statesth roughly 750 in New
York.

50. Plaintiff Oscar Ithieris a citizen oNew York

51. Defendantr-Eleven, Inc, is a Texascorporationwith a principal place of business
in Irving, DallasCounty, Texas

52. Plaintiff anddefendangre citizens of different states.

53. Defendant transacts business within @istrict through theoperation of its stores
within this District, which it supplies, staffs, operates, and managesis online sales made

directly to residents of this District.

10
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54. Venue is in thiDistrict becaus@laintiff resides in this districnd the actions giving
rise to the claims occurred within this district.

55. Venue is in tke White PlaingCourthouse itthis Districtbecause substantial part of
the events or omissions giving rise to the claim occurratfestcheste€C o unt y , i.e., PI
purchase of the Produab@his awareness of the issues described.here

Parties

56. Plaintiff Oscar Ithielis a citizen oWest HarrisonWestcheste€ounty,New York

57. Plaintiff values her money and seeks good values.

58. Defendantr-Eleven, Inc, is aTexascorporationwith a principal place of business
in Irving, Texas DallasCounty.

59. 7-Elevenis a multinational chain of convenience stofeanded in 1927 as an
icehouse storefront in Dallas.

60. Today, ?Eleven is owne@nd controlled by a Japanese company.

61. This Japanese connection makiesseconsumers, wh may be aware of this fact,
evenmore lkely to expect the Product has somasabi instead of only having artificial wasabi
flavor.

62. While 7-Eleven stores sell leading national brands, they sell a large number of
products under one of their private label brandSelect.

63. Private label products are made by thpaity manufacturers and sold under the
name of the retailer, or its sdtdvands.

64. Previously referred to as “generic” ofr

increased in quality, and often are superior to their national brand counterparts.

65. Products under the-3elect brand have an industiyde reputation for quality and

11
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value.

66. Inreleasing productsundertheS7e 1 e ct br and, Defendant’ s
have highquality products that were equal to or better than the national brands.

67. Defendantis able to get national brands to produce its private label items dyalits |
customer base and tough negotiating.

68. That #Select branded products met this high bar was proven by focus groups, which
rated them above the name brand equivalent.

69. Private label products generate higher profits for retailers because national brands
spend significantly more on marketing, contributing to their higher prices.

700 A survey by The Nielsen Co. “found near]l
believe store brands are good alternatives to national brands, and more than 60 percent consider
themd be just as good.”

71. Private label products under theSélect brand benefit by their association with
consumer s’ ap pklevenbrand asamwholt.or t he 7

72. The development of private label items is a growth area-feleven, as they select
only top sippliers to develop and produceSeélect products.

73. These facts show a company with a significant amount of goodwill and equity when
it comes to consumer purchasing.

74. Plaintiff purchased the Produon one or more occasions within the statutes of
limitations for each cause of action alleggdm De f e n dtarastin¢luding the location at
1949 Commerce St Yorktown Heights NY 1058809 betweenAugust ad October2021],
among other times.

75. Plaintiff bought the Productdzauséhe expectedt contained some wasabi and did

12
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not contain artificial wasabi flavdrecause that is what thepresentationsaidand implied

76. Plaintiff relied on the worsland images on theroduct identified here.

77. Plaintiff bought theProductat or exceeding the aboveferenced price

78. Plaintiff would not have purchased the Prodfidte knew the representations were
false andmisleadingor would have paid lesgifthem

79. Plaintiff c hos e bet we e Rrodudtardesimidas productsepresented
similarly, but which did not misrepresent their attributes and/or lgpsieed products which did
not make thetatements anclaims made by Defendant.

80. TheProductwasworth less than whalaintiff paid andhewould not have paid as
much absernbefendant'salse and misleading statements and omissions.

81. Plaintiff intendsto, seekto, and will purchase theroductagain wherhecan do so
with the assurance thBtoduct'sepresentationare consistent wittheir composition

82. Plaintiff is unable to rely on the labeling 06t only this Product, but othéems
purporting to contain wasaliigecauséieis unsure of whether dir representations are truthful

83. Plaintiff wants to purchas®odswhich containwasabibecausehe likes it for its
distinctive taste and nutritive properties.

Class Allegations

84. Plaintiff seeks certification under Fed. R. Civ2B(b)(2) and (b)(3) of thillowing
classes:

New York Class:All persons in the State dfew Yorkwho
purchased the Product during the statutes of limitations for
each cause of action alleged.

Consumer Fraud Multi-State Class All persons in the
States of North Dakot&hode Islad, Michigan, Virginia,
North Carolina,Kansas, Wyoming, andelaware, who
purchased the Product during the statutes of limitations for
each cause of action alleged

13
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85. Commonquestions of law or fact predominate and include whedherf e ndant ’ s
representationsere and are misleadiragnd ifplaintiff and class members are entitled to damages.

86. Plaintiff's claims and basis for relief are typical to other members because all were
subjected to the same unfair and decep®peesentations arattions.

87. Plaintiffis anadequate representative becdusénterests do not conflict with other
members.

88. Noindi vi dual inquiry 1s mnecessary since t
and the class is definable and ascertainable.

89. Individual actions would risk inconsistent results, be repetitive and are impractical
to justify, as the claims are modeslativeto the scope of the harm.

90. Plaintiff's counsel is competent and experienced in complex class action litigation

b

andintendstpr ot ect ¢l ass members interests adequa:
91. Plaintiff seekslasswide injunctive relief because the practicestnue.

New York General Business Law

(Consumer Protection Statute)

92. Plaintiff incorporatesy reference all preceding paragraphs.

93. Plaintiffand class members desired to purclrgseducthatcontained someasabi
and did not contain artificial wasabi flavor

94. De f e nsdalsenand deceptiveepresentationand omissionsare material irthat
they are likely to influence consumer purchasing decisions.

95. Defendant misrepresentdige Productthrough statements, omissions, ambiguities,
half-truths and/or actions.

96. Plaintiff and class members would not have purchaseBrb@uctor paid as much

14
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if the true facts had been known, suffering damages.

97. Defendant misrepresented tReodict through statements, omissions, ambiguities,
half-truths and/or actions.

98. Plaintiff relied on the representatiotisat the Productontained some wasabi and
did not contain artificial wasabi flavor

99. Plaintiff and class members would not have purchase@tbductor paid as much
if the true facts had been known, suffering damages.

Violation of State Consumer Fraud Acts

(On Behalf of the Consumer Fraud Mufiate Class)

100. The Consumer Fraud Acts of the States in the Consumer Fraud3vatki Class
prohibit the use of unfair or deceptive businesgfices in the conduct of trade or commerce.

101. Defendant intended that plaintiff and each of the other members of the Consumer
Fraud MultiState Class would rely upon its deceptive conduct, and a reasonable person would in
fact be misled by this deceptivermhuct.

102.As a result of defendant’s wuse or empl oy
business practices, plaintiff, and each of the other members of the Consumer Fratfstakilti
Class, have sustained damages in an amount to be proven at trial.

103. Inaddition, defendant’”s conduct s howed ma
of the truth such that an award of punitive damages is appropriate.

Breaches of Express Warranty,

Implied Warranty of Merchantabilitgnd
Magnuson Moss Warranty Act, 15 U.S.C. §§ 23filseq

104. TheProductwasmanufacturedidentified,and sold by defendant aeapressly and

impliedly warranted toplaintiff and class members thiatcontaned some wasabi and did not

15
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contain artificial wasabi flavor

105. Defendant had a duty to disclose and/or provide-agexeptive descriptions and
marketing of thé”roduct

106 This duty is based on Def e nidtgpaafProducio ut s i z
a trusted retailer, known for its conveniergr®l quality which means consumers expect it to be
different than otheretailerswithout such aeputation

107. Additionally, 7-Eleven is operated by a Japanese company, which imposes a stricter
duty of care when marketing foodshweh originate in Japgnbecause it would be considered
without honor to sell artificial wasabs wasabi to other countriestizens.

108. Thus, the Produdtas a high level of trust with consumers, more so than other types
of 7-Select products, like-Belect iced tea.

109. Plaintiff provided or will provide notice to defendant, its agents, representatives,
retailers,and their employees.

110. Defendant received notice and should have been aware s thsuesdue to
complaints byregulators competitors, and consumers, to its main effiand by consumers
through online forums

111. The Productdid not conform toits affirmations of fact and promises due to
defendant > sweranottmerchantablé&eeadsdt was not fit to pass in the trade as
advertised

112. Plaintiff and class members would not have purchase@Brb@uctor paid as much
if the true facts had been known, suffering damages.

Negligent Misrepresentation

113. Defendantad a duty to truthfully represetite Product which it breached.

16
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114. This duty is based od ¢ f e n d a n t, haldingpitsedf but aswawing special
knowledge and experiengethis areaastheleadingconvenience store in the worldith a history
of quality products in conveent,“grabandgo”’ packaging

115. The representationstook advan ge of consumers’ cognitiyv
point-of-sale andheirtrust in defendanthe preeminent convenience store.

116. Plaintiff and class membenrgasonably and justifiably relied on these negligent
misrepresentations and omissions, which served to induce and did ititkicpurchase of the
Product

117. Plaintiff andclass members would not have purchasedPtiogluctor paid as much
if the truefacts had been known, suffering damages

Fraud

118. Defendant misrepresentadd/or omittedhe attributesindqualitiesof the Product
thatit contained some wasabi and did not contain artificial wasabi flavor

119. Moreover, the records Defendant is required to maintaial/or the information
inconspicuously disclosed to consumen®yvide it with actual and/or constructive knowledge of
the falsity of the representations.

120. De f endant > s f evinced lyis &nowledgethat the Rroduciwasnot
consistent withts representations

Unjust Enrichment

121. Defendant obtained benefits and monies becauderttrictwasnot as represented
and expected, to the detriment and impoverishmemtiantiff and class members, who seek

restitution and disgorgement of inequitably obtained profits.

17
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Jury Demand and Prayer for Relief

Plaintiff demands jury trial on all issues.

WHEREFORE, Plaintiff praysfor judgment

1. Declaring this a proper class action, certifyiptaintiff as representativeand the
undersigned as counsel for the class;

2. Entering preliminary and permanent injunctive relief by directing defendant to cttreect
challengedpractices to comply with thlaw;

3. Injunctive reliefto remove correctand/or refrain fromthe challengedpractices and
representationandrestitutionand disgorgemeribr members of thelasspursuant tdahe
applicabldaws

4. Awarding monetary damagestatutoryand/or punitivedamages pursuant to any statutory
claimsand interespursuant to the common laand other statutory claims;

5. Awarding costs and expenses, including reasonable feepldmtiff's attorneys and
experts; and

6. Other and further relief as the Court degust and proper.

Dated: November 14, 2021
Respectfully submitted,

Sheehan & Associates, P.C.
/sISpencer Sheehan

60 Cuttemill Rd Ste 409

Great Neck NY 11021

Tel: (516) 2687080
spencer@spencersheehan.com
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