
146452206 

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 0:21-cY-61376-JEM 

JILL ABERCROMBIE, RQ behaOf Rf heUVeOf 
aQd aOO RWheUV ViPiOaUO\ ViWXaWed,  

POaiQWiff, 

Y. 

TD BANK, N.A.,

DefeQdaQW.

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SETTLEMENT AGREEMENT AND RELEASES

ThiV SeWWOePeQW AgUeePeQW aQd ReOeaVeV (³SeWWOePeQW´ RU ³AgUeePeQW´),1 daWed aV Rf 

, 2021, iV eQWeUed iQWR b\ POaiQWiff JiOO AbeUcURPbie, iQdiYidXaOO\ aQd RQ behaOf Rf 

Whe SeWWOePeQW COaVV, aQd DefeQdaQW TD BaQk, N.A. The PaUWieV heUeb\ agUee WR Whe fROORZiQg 

WeUPV iQ fXOO VeWWOePeQW Rf Whe abRYe acWiRQ, VXbjecW WR FiQaO ASSURYaO, aV defiQed beORZ, b\ Whe 

UQiWed SWaWeV DiVWUicW CRXUW fRU Whe SRXWheUQ DiVWUicW Rf FORUida. 

I. PUocedXUal HiVWoU\ and ReciWalV

1. OQ JXQe 3, 2021, POaiQWiff JiOO AbeUcURPbie fiOed a SXWaWiYe cOaVV acWiRQ CRPSOaiQW

iQ Whe CiUcXiW CRXUW Rf Whe SeYeQWeeQWh JXdiciaO CiUcXiW iQ aQd fRU BURZaUd CRXQW\, FORUida, eQWiWOed 

AEHUFURPELH Y. TD BDQN, N.A., NR. CACE-21-11047. OQ behaOf Rf a SXWaWiYe QaWiRQZide cOaVV, 

Whe CRPSOaiQW aVVeUWed cOaiPV fRU bUeach Rf cRQWUacW aQd bUeach Rf Whe cRYeQaQW Rf gRRd faiWh aQd 

faiU deaOiQg.  

2. OQ JXO\ 6, 2021, DefeQdaQW fiOed a NRWice Rf RePRYaO XQdeU 28 U.S.C. � 1446,

UePRYiQg WhiV acWiRQ WR Whe UQiWed SWaWeV DiVWUicW CRXUW fRU Whe SRXWheUQ DiVWUicW Rf FORUida, ZheUe 

1 AOO caSiWaOi]ed WeUPV heUeiQ haYe Whe PeaQiQgV aVcUibed WR WheP iQ SecWiRQ II beORZ RU YaUiRXV 
RWheU SOaceV iQ Whe AgUeePeQW. 
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iW ZaV aVVigQed caVe QXPbeU 0:21-cY-61376-MaUWiQe]/SQRZ.

3. OQ AXgXVW 13, 2021, DefeQdaQW fiOed a MRWiRQ WR DiVPiVV COaVV AcWiRQ CRPSOaiQW 

SXUVXaQW WR FedeUaO RXOe Rf CiYiO PURcedXUe 12(b)(6). 

4. POaiQWiff RSSRVed Whe MRWiRQ RQ SeSWePbeU 10, 2021. 

5. BeWZeeQ JXQe aQd SeSWePbeU, 2021, Whe PaUWieV eQgaged iQ iQfRUPaO diVcRYeU\ aQd 

e[chaQged iQfRUPaWiRQ, iQ Whe cRQWe[W Rf VeekiQg WR Ueach a UeVROXWiRQ WR Whe cOaiPV WhURXgh diUecW 

QegRWiaWiRQV.  

6. OQ SeSWePbeU 15, 2021, Whe SaUWieV Ueached agUeePeQW iQ SUiQciSOe aQd e[ecXWed a 

VeWWOePeQW WeUP VheeW. 

7. TheUeafWeU, Whe SaUWieV QegRWiaWed Whe deWaiOV Rf WhiV fiQaO SeWWOePeQW AgUeePeQW aQd 

ReOeaVeV.  

8. The PaUWieV QRZ agUee WR VeWWOe Whe AcWiRQ iQ iWV eQWiUeW\, ZiWhRXW aQ\ adPiVViRQ Rf 

OiabiOiW\, ZiWh UeVSecW WR aOO ReOeaVed COaiPV, ReOeaVeeV, aQd ReOeaViQg PaUWieV. DefeQdaQW haV 

eQWeUed iQWR WhiV AgUeePeQW WR UeVROYe aQ\ aQd aOO cRQWURYeUVieV aQd diVSXWeV (diUecWO\ RU 

iQdiUecWO\) aUiViQg RXW Rf RU UeOaWiQg WR Whe aOOegaWiRQV Pade iQ Whe CRPSOaiQW, aQd WR aYRid Whe 

bXUdeQ, UiVk, XQceUWaiQW\, e[SeQVe, aQd diVUXSWiRQ WR iWV bXViQeVV RSeUaWiRQV aVVRciaWed ZiWh fXUWheU 

OiWigaWiRQ. DefeQdaQW dReV QRW iQ aQ\ Za\ ackQRZOedge, adPiW WR RU cRQcede aQ\ Rf Whe aOOegaWiRQV 

Pade iQ Whe CRPSOaiQW, aQd e[SUeVVO\ diVcOaiPV aQd deQieV aQ\ faXOW RU OiabiOiW\, RU aQ\ chaUgeV Rf 

ZURQgdRiQg WhaW haYe beeQ RU cRXOd haYe beeQ aVVeUWed iQ Whe CRPSOaiQW. NRWhiQg cRQWaiQed iQ 

WhiV AgUeePeQW VhaOO be XVed RU cRQVWUXed aV aQ adPiVViRQ Rf OiabiOiW\, aQd WhiV AgUeePeQW VhaOO 

QRW be RffeUed RU UeceiYed iQ eYideQce iQ aQ\ acWiRQ RU SURceediQg iQ aQ\ cRXUW RU RWheU fRUXP aV 

aQ adPiVViRQ RU cRQceVViRQ Rf OiabiOiW\ RU ZURQgdRiQg Rf aQ\ QaWXUe RU fRU aQ\ RWheU SXUSRVe RWheU 

WhaQ WR eQfRUce Whe WeUPV Rf WhiV AgUeePeQW. POaiQWiff haV eQWeUed iQWR WhiV AgUeePeQW WR OiTXidaWe 
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aQd UecRYeU RQ Whe cOaiPV aVVeUWed iQ Whe CRPSOaiQW, aQd WR aYRid Whe UiVk, deOa\, aQd XQceUWaiQW\ 

Rf cRQWiQXed OiWigaWiRQ. POaiQWiff dReV QRW iQ aQ\ Za\ cRQcede Whe cOaiPV aOOeged iQ Whe CRPSOaiQW

Oack PeUiW RU aUe VXbjecW WR aQ\ defeQVeV. The PaUWieV iQWeQd WhiV AgUeePeQW WR biQd POaiQWiff, 

DefeQdaQW, aQd aOO SeWWOePeQW COaVV MePbeUV.

NOW, THEREFORE, iQ OighW Rf Whe fRUegRiQg, fRU gRRd aQd YaOXabOe cRQVideUaWiRQ, Whe 

UeceiSW aQd VXfficieQc\ Rf Zhich iV heUeb\ PXWXaOO\ ackQRZOedged, Whe PaUWieV agUee, VXbjecW WR 

aSSURYaO b\ Whe CRXUW, aV fROORZV. 

II. DefiniWionV  

IQ addiWiRQ WR Whe WeUPV defiQed aW YaUiRXV SRiQWV ZiWhiQ WhiV AgUeePeQW, Whe fROORZiQg 

defiQed WeUPV aSSO\ WhURXghRXW WhiV AgUeePeQW:

9. ³AccRXQW´ PeaQV a cRQVXPeU checkiQg accRXQW PaiQWaiQed b\ DefeQdaQW WhaW ZaV 

aVVeVVed a ReWU\ OD Fee dXUiQg Whe COaVV PeUiRd. 

10. ³AccRXQW HROdeU´ PeaQV aQ\ SeUVRQ ZhR haV RU had aQ\ iQWeUeVW, ZheWheU OegaO RU 

eTXiWabOe, iQ aQ AccRXQW dXUiQg Whe COaVV PeUiRd. 

11. ³AcWiRQ´ PeaQV AEHUFURPELH Y. TD BDQN, N.A., NR. 0:21-cY-61376-JEM (S.D. 

FOa.).

12. ³CRPSOaiQW´ PeaQV Whe COaVV AcWiRQ CRPSOaiQW fiOed iQ WhiV AcWiRQ RQ JXQe 3, 

2021, aQd UePRYed WR WhiV CRXUW RQ JXO\ 6, 2021.

13. ³COaVV CRXQVeO´ PeaQV:

COHEN & MALAD, LLP 
L\QQ A. TRRSV, EVT. 
1 IQdiaQa STXaUe 
SXiWe 1400
IQdiaQaSROiV, IN 46204

KALIEL GOLD PLLC 
JeffUe\ KaOieO, EVT.
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1875 CRQQecWicXW AYe. NW 
10Wh FORRU
WaVhiQgWRQ, DC 20009

KOPELOWITZ OSTROW P.A.
Jeff OVWURZ, EVT.
JRQaWhaQ M. SWUeiVfeOd, EVT. 
1 WeVW LaV OOaV BOYd.
SXiWe 500
FRUW LaXdeUdaOe, FL 33301 

14. ³COaVV PeUiRd´ PeaQV Whe WiPe SeUiRd fURP JXQe 1, 2015 WhURXgh aQd iQcOXdiQg 

ASUiO 30, 2021.   

15. ³COaVV ReSUeVeQWaWiYe´ PeaQV POaiQWiff JiOO AbeUcURPbie. 

16. ³CRXUW´ PeaQV Whe UQiWed SWaWeV DiVWUicW CRXUW fRU Whe SRXWheUQ DiVWUicW Rf FORUida.

17. ³CXUUeQW AccRXQW HROdeU´ PeaQV a SeWWOePeQW COaVV MePbeU ZhR cRQWiQXeV WR 

haYe hiV RU heU AccRXQW aV Rf Whe daWe WhaW Whe NeW SeWWOePeQW FXQd iV diVWUibXWed WR SeWWOePeQW 

COaVV MePbeUV SXUVXaQW WR WhiV AgUeePeQW.  

18. ³DefeQdaQW´ PeaQV TD BaQk, N.A.

19. ³DefeQdaQW¶V CRXQVeO´ PeaQV LXcXV RiWchie aQd JRVhXa  DXQOaS Rf PieUce AWZRRd, 

LLP.  

20. ³EffecWiYe DaWe´ PeaQV Whe fiUVW bXViQeVV da\ afWeU Zhich aOO Rf Whe fROORZiQg eYeQWV 

haYe RccXUUed: (i) aOO PaUWieV, COaVV CRXQVeO, aQd DefeQdaQW¶V CRXQVeO haYe e[ecXWed WhiV

AgUeePeQW; (ii) Whe CRXUW haV eQWeUed ZiWhRXW PaWeUiaO chaQge Whe FiQaO ASSURYaO OUdeU; aQd (iii)

Whe WiPe fRU VeekiQg UeheaUiQg RU aSSeOOaWe RU RWheU UeYieZ haV e[SiUed, aQd QR aSSeaO RU SeWiWiRQ

fRU UeheaUiQg RU UeYieZ haV beeQ WiPeO\ fiOed; RU Whe SeWWOePeQW iV affiUPed RQ aSSeaO RU UeYieZ

ZiWhRXW PaWeUiaO chaQge WR Whe FiQaO ASSURYaO OUdeU, QR RWheU aSSeaO RU SeWiWiRQ fRU UeheaUiQg RU

UeYieZ iV SeQdiQg, aQd Whe WiPe SeUiRd dXUiQg Zhich fXUWheU SeWiWiRQ fRU UeheaUiQg, UeYieZ,

aSSeaO, RU ceUWiRUaUi cRXOd be WakeQ haV fiQaOO\ e[SiUed aQd UeOief fURP a faiOXUe WR fiOe Whe VaPe iV
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QRW aYaiOabOe. 

21. ³EPaiO NRWice´ PeaQV a VhRUW fRUP Rf QRWice WhaW VhaOO be VeQW b\ ePaiO WR 

SeWWOePeQW COaVV PePbeUV fRU ZhRP DefeQdaQW haV aQ ePaiO addUeVV RQ fiOe iQ Whe fRUP aWWached 

aV E[hLbLW 1.

22. ³FiQaO ASSURYaO´ PeaQV Whe CRXUW¶V fiQaO aSSURYaO Rf WhiV SeWWOePeQW SXUVXaQW WR

Fed. R. CiY. P. 23, aQd Whe CRXUW¶V deWeUPiQaWiRQ Rf Whe aPRXQW Rf aWWRUQe\V¶ feeV aQd cRVWV 

aZaUded WR COaVV CRXQVeO aQd Whe aPRXQW Rf a SeUYice AZaUd WR Whe COaVV ReSUeVeQWaWiYe, if aQ\.

IQ Whe eYeQW Whe CRXUW iVVXeV PXOWiSOe RUdeUV addUeVViQg Whe fRUegRiQg PaWWeUV, WheQ Whe daWe Rf 

FiQaO ASSURYaO VhaOO be Whe daWe Rf Whe OaVW Rf VXch RUdeUV. 

23. ³FiQaO ASSURYaO HeaUiQg´ iV Whe heaUiQg heOd befRUe Whe CRXUW ZheUeiQ Whe CRXUW 

ZiOO cRQVideU gUaQWiQg FiQaO ASSURYaO WR Whe SeWWOePeQW aQd fXUWheU deWeUPiQe Whe aPRXQW Rf 

aWWRUQe\V¶ feeV aQd cRVWV aZaUded WR COaVV CRXQVeO aQd Whe aPRXQW Rf a SeUYice AZaUd WR Whe COaVV 

ReSUeVeQWaWiYe, if aQ\.

24. ³FiQaO ASSURYaO OUdeU´ PeaQV Whe RUdeU aQd jXdgPeQW WhaW Whe CRXUW eQWeUV XSRQ 

FiQaO ASSURYaO Rf Whe SeWWOePeQW. The SURSRVed FiQaO ASSURYaO OUdeU WhaW ZiOO be aWWached WR 

POaiQWiff¶V PRWiRQ fRU fiQaO aSSURYaO Rf Whe SeWWOePeQW VhaOO be iQ Whe fRUP agUeed XSRQ b\ COaVV 

CRXQVeO aQd DefeQdaQW aQd aWWached aV E[hLbLW 4 heUeWR.  POaiQWiff¶V PRWiRQ fRU aWWRUQe\V¶ feeV 

aQd cRVWV Pa\ aWWach addiWiRQaO SURSRVed RUdeUV. 

25. ³FRUPeU AccRXQW HROdeU´ PeaQV a SeWWOePeQW COaVV MePbeU ZhR QR ORQgeU hROdV 

hiV RU heU AccRXQW aV Rf Whe daWe WhaW Whe NeW SeWWOePeQW FXQd iV diVWUibXWed WR SeWWOePeQW COaVV 

MePbeUV SXUVXaQW WR WhiV AgUeePeQW.

26. ³LRQg FRUP NRWice´ PeaQV Whe fRUP Rf QRWice WhaW VhaOO be SRVWed RQ Whe SeWWOePeQW 

WebViWe cUeaWed b\ Whe SeWWOePeQW AdPiQiVWUaWRU aQd VhaOO be aYaiOabOe WR SeWWOePeQW COaVV 
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PePbeUV b\ PaiO RQ UeTXeVW Pade WR Whe SeWWOePeQW AdPiQiVWUaWRU iQ Whe fRUP aWWached aV E[hLbLW 

2.

27. ³NeW SeWWOePeQW FXQd´ PeaQV Whe SeWWOePeQW FXQd, PiQXV CRXUW-aSSURYed 

aWWRUQe\V¶ feeV aQd cRVWV aZaUded WR COaVV CRXQVeO, SeWWOePeQW AdPiQiVWUaWiRQ CRVWV, aQd CRXUW-

aSSURYed SeUYice AZaUd WR Whe COaVV ReSUeVeQWaWiYe, if aQ\. 

28. ³NRWice´ PeaQV Whe EPaiO NRWice, PRVWcaUd NRWice, aQd  LRQg FRUP NRWice WhaW Whe 

PaUWieV ZiOO aVk Whe CRXUW WR aSSURYe iQ cRQQecWiRQ ZiWh Whe PRWiRQ fRU PUeOiPiQaU\ ASSURYaO Rf 

Whe SeWWOePeQW. 

29. ³NRWice PURgUaP´ PeaQV Whe PeWhRdV SURYided fRU iQ WhiV AgUeePeQW fRU giYiQg Whe 

NRWice aQd cRQViVWV Rf EPaiO NRWice, PRVWcaUd NRWice, aQd LRQg FRUP NRWice, Zhich VhaOO be 

VXbVWaQWiaOO\ iQ Whe fRUPV aV E[hLbLWV 1 aQd 2 aWWached WR WhiV AgUeePeQW. 

30. ³ObjecWiRQ DeadOiQe´ PeaQV RQe-hXQdUed WZeQW\ (120) caOeQdaU da\V afWeU Whe daWe 

Rf PUeOiPiQaU\ ASSURYaO (RU RWheU daWe aV RUdeUed b\ Whe CRXUW). 

31. ³OSW-OXW DeadOiQe´ PeaQV RQe-hXQdUed WZeQW\ (120) caOeQdaU da\V afWeU Whe daWe 

Rf PUeOiPiQaU\ ASSURYaO (RU RWheU daWe aV RUdeUed b\ Whe CRXUW). 

32. ³OYeUdUafW Fee´ PeaQV aQ\ fee aVVeVVed WR aQ AccRXQW fRU aQ iWeP Said ZheQ 

DefeQdaQW deWeUPiQed Whe AccRXQW had iQVXfficieQW fXQdV WR cRYeU Whe iWeP.  

33. ³PaUW\´ PeaQV POaiQWiff RU DefeQdaQW aQd ³PaUWieV´ PeaQV POaiQWiff aQd DefeQdaQW 

cROOecWiYeO\. 

34. ³POaiQWiff´ PeaQV JiOO AbeUcURPbie. 

35. ³PRVWcaUd NRWice´ VhaOO PeaQ Whe VhRUW fRUP Rf QRWice, iQ Whe fRUP aWWached aV 

E[hLbLW 1, Zhich VhaOO be VeQW b\ PaiO WR SeWWOePeQW COaVV PePbeUV fRU ZhRP DefeQdaQW dReV QRW 

haYe aQ ePaiO addUeVV RQ fiOe,  RU ZhRVe EPaiO NRWice ZaV UeWXUQed XQdeOiYeUabOe.   
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36. PUeOiPiQaU\ ASSURYaO´ PeaQV Whe CRXUW¶V eQWU\ Rf aQ RUdeU SUeOiPiQaUiO\ aSSURYiQg 

WhiV SeWWOePeQW aQd aXWhRUi]iQg Whe VeQdiQg Rf Whe NRWice WR SeWWOePeQW COaVV PePbeUV SXUVXaQW 

WR Fed. R. CiY. P. 23, VXbVWaQWiaOO\ iQ Whe fRUP Rf Whe ³PUeOiPiQaU\ ASSURYaO OUdeU´ agUeed WR b\ 

COaVV CRXQVeO aQd DefeQdaQW aQd aWWached aV E[hLbLW 3 heUeWR.    

37. ³ReOeaVed COaiPV´ PeaQV aOO cOaiPV WR be UeOeaVed aV VSecified iQ SecWiRQ XI 

heUeRf.  

38. ³ReOeaVeV´ PeaQV aOO Rf Whe UeOeaVeV cRQWaiQed iQ SecWiRQ XI heUeRf.   

39. ³ReOeaViQg PaUWieV´ PeaQV POaiQWiff aQd aOO SeWWOePeQW COaVV MePbeUV, aQd each Rf 

WheiU UeVSecWiYe e[ecXWRUV, UeSUeVeQWaWiYeV, heiUV, SUedeceVVRUV, aVVigQV, beQeficiaUieV, VXcceVVRUV, 

baQkUXSWc\ WUXVWeeV, gXaUdiaQV, jRiQW WeQaQWV, WeQaQWV iQ cRPPRQ, WeQaQWV b\ eQWiUeWieV, ageQWV, 

aWWRUQe\V, aQd aOO WhRVe ZhR cOaiP WhURXgh WheP RU RQ WheiU behaOf.

40. ³ReWU\ OD Fee´ PeaQV aQ OYeUdUafW Fee WhaW ZaV chaUged dXUiQg Whe COaVV PeUiRd, 

fRU aQ AXWRPaWed COeaUiQg HRXVe (ACH) RU check WUaQVacWiRQ WhaW ZaV (1) VXbPiWWed b\ a 

PeUchaQW RU RWheU WhiUd SaUW\, (2) UeWXUQed XQSaid b\ DefeQdaQW dXe WR iQVXfficieQW fXQdV, aQd (3) 

Ue-VXbPiWWed b\ a PeUchaQW RU WhiUd SaUW\ aQd Said b\ DefeQdaQW deVSiWe iQVXfficieQW fXQdV iQ Whe 

AccRXQW, aV ideQWified b\ Whe PaUWieV baVed RQ UeYieZ aQd aQaO\ViV Rf DefeQdaQW¶V UeaVRQabO\ 

acceVVibOe daWa aQd iQfRUPaWiRQ.

41. ³SeUYice AZaUd´ PeaQV aQ\ CRXUW RUdeUed Sa\PeQW WR POaiQWiff fRU VeUYiQg aV Whe 

COaVV ReSUeVeQWaWiYe, Zhich iV iQ addiWiRQ WR (i) aQ\ VeWWOePeQW cRQVideUaWiRQ dXe WR POaiQWiff  

SXUVXaQW WR SecWiRQ IV Rf WhiV AgUeePeQW aV a SeWWOePeQW COaVV MePbeU; aQd (ii) Whe $5,000.00 WR 

be Said b\ DefeQdaQW WR POaiQWiff, VXbjecW WR Whe CRXUW¶V aSSURYaO, XQdeU Whe WeUPV Rf a VeSaUaWe 

iQdiYidXaO VeWWOePeQW agUeePeQW iQ e[chaQge fRU POaiQWiff¶V geQeUaO UeOeaVe Rf cOaiPV.   

42.  ³SeWWOePeQW AdPiQiVWUaWRU´ PeaQV ESiT S\VWePV, IQc., RU VXch RWheU eQWiW\ agUeed 
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WR iQ ZUiWiQg b\ COaVV CRXQVeO aQd DefeQdaQW¶V CRXQVeO. COaVV CRXQVeO aQd DefeQdaQW Pa\, b\ 

agUeePeQW, VXbVWiWXWe a diffeUeQW RUgaQi]aWiRQ aV SeWWOePeQW AdPiQiVWUaWRU, VXbjecW WR aSSURYaO b\ 

Whe CRXUW if Whe CRXUW haV SUeYiRXVO\ aSSURYed Whe SeWWOePeQW SUeOiPiQaUiO\ RU fiQaOO\. IQ Whe 

abVeQce Rf agUeePeQW, eiWheU COaVV CRXQVeO RU DefeQdaQW Pa\ PRYe Whe CRXUW WR VXbVWiWXWe a 

diffeUeQW RUgaQi]aWiRQ aV SeWWOePeQW AdPiQiVWUaWRU, XSRQ a VhRZiQg WhaW Whe UeVSRQVibiOiWieV Rf 

SeWWOePeQW AdPiQiVWUaWRU haYe QRW beeQ adeTXaWeO\ e[ecXWed b\ Whe iQcXPbeQW. 

43. ³SeWWOePeQW AdPiQiVWUaWiRQ CRVWV´ PeaQV aOO feeV, cRVWV, chaUgeV, aQd e[SeQVeV Rf 

NRWice aQd adPiQiVWUaWiRQ Rf Whe SeWWOePeQW (iQcOXdiQg, bXW QRW OiPiWed WR, aOO VXch aPRXQWV 

iQcXUUed b\ Whe SeWWOePeQW AdPiQiVWUaWRU).  AOO SeWWOePeQW AdPiQiVWUaWiRQ CRVWV VhaOO be Said fURP 

Whe SeWWOePeQW FXQd.  

44.  ³SeWWOePeQW COaVV´ PeaQV aOO AccRXQW HROdeUV ZiWhiQ Whe cOaVV defiQed iQ SecWiRQ 

III heUeRf.   

45.  ³SeWWOePeQW COaVV MePbeU´ PeaQV aQ\ PePbeU Rf Whe SeWWOePeQW COaVV ZhR haV 

QRW RSWed-RXW Rf Whe SeWWOePeQW. 

46. ³SeWWOePeQW COaVV MePbeU Pa\PeQW´ PeaQV Whe caVh diVWUibXWiRQ WhaW ZiOO be Pade 

fURP Whe NeW SeWWOePeQW FXQd WR each SeWWOePeQW COaVV MePbeU, SXUVXaQW WR Whe aOORcaWiRQ WeUPV 

Rf Whe SeWWOePeQW. 

47. ³SeWWOePeQW FXQd´ PeaQV Whe cRPPRQ fXQd eVWabOiVhed iQ SecWiRQ IV heUeRf.   

48. ³SeWWOePeQW Pa\PeQW APRXQW´ PeaQV Whe aPRXQW Rf fRXU PiOOiRQ WZR hXQdUed aQd 

fRUW\-fiYe WhRXVaQd dROOaUV ($4,245,000.00 (USD)) WhaW DefeQdaQW agUeeV WR Sa\, ZiWhRXW 

adPiVViRQ Rf OiabiOiW\, XQdeU Whe WeUPV Rf WhiV SeWWOePeQW, aV PRUe VSecificaOO\ deVcUibed iQ SecWiRQ 

IV heUeRf.    

49. ³SeWWOePeQW WebViWe´ PeaQV Whe ZebViWe WhaW Whe SeWWOePeQW AdPiQiVWUaWRU ZiOO 
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eVWabOiVh aV a PeaQV fRU SeWWOePeQW COaVV PePbeUV WR RbWaiQ QRWice Rf aQd iQfRUPaWiRQ abRXW Whe 

SeWWOePeQW, WhURXgh aQd iQcOXdiQg h\SeUOiQked acceVV WR WhiV AgUeePeQW, Whe LRQg FRUP NRWice, 

PUeOiPiQaU\ ASSURYaO OUdeU, aQd VXch RWheU dRcXPeQWV aV Whe PaUWieV agUee WR SRVW RU WhaW Whe 

CRXUW RUdeUV SRVWed RQ Whe ZebViWe. TheVe dRcXPeQWV VhaOO UePaiQ RQ Whe SeWWOePeQW WebViWe fRU 

aW OeaVW Vi[ PRQWhV afWeU Whe daWe Rf FiQaO ASSURYaO. 

III. CeUWificaWion of Whe SeWWlemenW ClaVV 

50. SROeO\ fRU SXUSRVeV Rf WhiV SeWWOePeQW, POaiQWiff VhaOO aVk Whe CRXUW WR ceUWif\ Whe

fROORZiQg SeWWOePeQW COaVV XQdeU Fed. R. CiY. P. 23(b)(3): 

AOO cXUUeQW aQd fRUPeU hROdeUV Rf TD BaQk, N.A. cRQVXPeU checkiQg accRXQWV ZhR, fURP 
JXQe 1, 2015 WhURXgh aQd iQcOXdiQg ASUiO 30, 2021, ZeUe aVVeVVed aW OeaVW RQe ReWU\ OD
Fee. E[cOXded fURP Whe SeWWOePeQW COaVV aUe DefeQdaQW, iWV SaUeQWV, VXbVidiaUieV, affiOiaWeV, 
RfficeUV aQd diUecWRUV; aOO SeWWOePeQW COaVV PePbeUV ZhR Pake a WiPeO\ eOecWiRQ WR be 
e[cOXded; aQd aOO jXdgeV aVVigQed WR WhiV OiWigaWiRQ aQd WheiU iPPediaWe faPiO\ PePbeUV.

51. DefeQdaQW agUeeV QRW WR RSSRVe POaiQWiff¶V UeTXeVW fRU ceUWificaWiRQ Rf Whe SeWWOePeQW 

COaVV fRU VeWWOePeQW SXUSRVeV RQO\. IQ VR dRiQg, DefeQdaQW dReV QRW adPiW WhaW aQ\ cOaVV Pa\ be 

ceUWified fRU SXUSRVeV Rf OiWigaWiRQ. ThiV AgUeePeQW iV eQWeUed iQWR ZiWhRXW SUejXdice WR 

DefeQdaQW¶V UighWV WR RSSRVe ceUWificaWiRQ, RU Veek deceUWificaWiRQ, Rf aQ\ OiWigaWiRQ cOaVV iQ WhiV 

AcWiRQ RU aQ\ RWheU OiWigaWiRQ. 

52. IQ Whe eYeQW WhaW Whe SeWWOePeQW dReV QRW UeceiYe FiQaO ASSURYaO, RU iQ Whe eYeQW Whe 

EffecWiYe DaWe dReV QRW RccXU, Whe PaUWieV VhaOO QRW be bRXQd b\ WhiV defiQiWiRQ Rf Whe SeWWOePeQW 

COaVV, VhaOO QRW be SeUPiWWed WR XVe iW aV eYideQce RU RWheUZiVe iQ VXSSRUW Rf aQ\ aUgXPeQW RU 

SRViWiRQ iQ aQ\ PRWiRQ, bUief, heaUiQg, aSSeaO, RU RWheUZiVe, aQd DefeQdaQW VhaOO UeWaiQ iWV UighW WR 

RbjecW WR Whe PaiQWeQaQce Rf WhiV AcWiRQ aV a cOaVV acWiRQ aQd Whe VXiWabiOiW\ Rf Whe POaiQWiff WR VeUYe 

aV a cOaVV UeSUeVeQWaWiYe.  

IV. SeWWlemenW FXnd 

53. IQ e[chaQge fRU Whe PXWXaO SURPiVeV aQd cRYeQaQWV iQ WhiV AgUeePeQW, iQcOXdiQg, 
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ZiWhRXW OiPiWaWiRQ, Whe ReOeaVeV aV VeW fRUWh iQ SecWiRQ XI aQd diVPiVVaO Rf Whe AcWiRQ ZiWh 

SUejXdice XSRQ FiQaO ASSURYaO, ZiWhiQ 14 caOeQdaU da\V Rf Whe daWe Rf PUeOiPiQaU\ ASSURYaO b\ 

Whe CRXUW, DefeQdaQW VhaOO deSRViW Whe SeWWOePeQW Pa\PeQW APRXQW ZiWh Whe SeWWOePeQW 

AdPiQiVWUaWRU  WR cUeaWe Whe SeWWOePeQW FXQd fRU Whe beQefiW Rf Whe SeWWOePeQW COaVV. DefeQdaQW¶V 

Sa\PeQW Rf Whe SeWWOePeQW Pa\PeQW APRXQW iV VXbjecW WR CRXUW aSSURYaO, ZiWhRXW adPiVViRQ Rf 

OiabiOiW\, aQd VXbjecW WR Whe UefXQd SURYiViRQV Rf SecWiRQ XII beORZ, iQ Whe eYeQW WhaW WhiV AgUeePeQW 

iV WeUPiQaWed RU Whe EffecWiYe DaWe RWheUZiVe dReV QRW RccXU.  The SeWWOePeQW FXQd VhaOO be XVed 

WR Sa\ SeWWOePeQW COaVV MePbeUV WheiU UeVSecWiYe SeWWOePeQW COaVV MePbeU Pa\PeQWV; aQ\ aQd 

aOO SeWWOePeQW AdPiQiVWUaWiRQ CRVWV; aQ\ aQd aOO aWWRUQe\V¶ feeV aQd cRVWV aZaUded WR COaVV 

CRXQVeO; aQd aQ\ SeUYice AZaUd aZaUded WR Whe COaVV ReSUeVeQWaWiYe. DefeQdaQW VhaOO QRW be 

RbOigaWed WR Pake aQ\ RWheU Sa\PeQW XQdeU Whe SeWWOePeQW, RWheU WhaQ DefeQdaQW VhaOO VeSaUaWeO\ 

Sa\ WR POaiQWiff, VXbjecW WR Whe CRXUW¶V aSSURYaO, Whe VXP Rf $5,000.00 iQ e[chaQge fRU a geQeUaO 

UeOeaVe fURP POaiQWiff WhaW iV bURadeU WhaQ Whe UeOeaVe giYeQ b\ Whe SeWWOePeQW COaVV.  FRU aYRidaQce 

Rf dRXbW, DefeQdaQW VhaOO QRW be UeTXiUed WR Sa\ aQ\ addiWiRQaO PRQeWaU\ VXPV iQ VeWWOePeQW Rf Whe 

AcWiRQ, QRU VhaOO iW be UeTXiUed WR beaU aQ\ RWheU feeV, cRVWV, chaUgeV, RU e[SeQVeV iQ cRQQecWiRQ 

ZiWh Whe SeWWOePeQW.  DefeQdaQW aOVR VhaOO QRW be UeTXiUed WR Wake aQ\ acWiRQ RU UefUaiQ fURP WakiQg 

aQ\ acWiRQ aV a UeVXOW Rf WhiV SeWWOePeQW e[ceSW WR fXOfiOO iWV RbOigaWiRQV WR iPSOePeQW Whe WeUPV Rf 

WhiV AgUeePeQW aV VSecificaOO\ SURYided heUeiQ. 

54. E[ceSW iQ Whe eYeQW WhiV AgUeePeQW iV WeUPiQaWed SXUVXaQW WR SecWiRQ XII, RU Whe 

EffecWiYe DaWe RWheUZiVe dReV QRW RccXU, iQ QR eYeQW VhaOO aQ\ SRUWiRQ Rf Whe SeWWOePeQW FXQd 

UeYeUW WR DefeQdaQW.  

55. AOO fXQdV heOd b\ Whe SeWWOePeQW AdPiQiVWUaWRU VhaOO be deePed aQd cRQVideUed WR 

be iQ cXVWRdia OegiV Rf Whe CRXUW, aQd VhaOO UePaiQ VXbjecW WR Whe jXUiVdicWiRQ Rf Whe CRXUW, XQWiO 
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diVWUibXWed SXUVXaQW WR WhiV AgUeePeQW. AOO fXQdV heOd b\ Whe SeWWOePeQW AdPiQiVWUaWRU aW aQ\ WiPe 

VhaOO be deePed WR be a QXaOified SeWWOePeQW FXQd aV deVcUibed iQ TUeaVXU\ RegXOaWiRQ �1.468B-

1, 26 C.F.R. �1.468B-1.

V. SeWWlemenW AppUoYal

56. PUeliminaU\ AppUoYal.  

a. USRQ e[ecXWiRQ Rf WhiV AgUeePeQW b\ aOO PaUWieV, COaVV CRXQVeO VhaOO 

SURPSWO\ PRYe Whe CRXUW fRU a PUeOiPiQaU\ ASSURYaO OUdeU. The SURSRVed PUeOiPiQaU\ ASSURYaO 

OUdeU VhaOO be aWWached WR Whe PRWiRQ, RU RWheUZiVe fiOed ZiWh Whe CRXUW, aQd VhaOO be iQ Whe fRUP 

aWWached heUeWR aV E[hLbLW 3.  IQ Whe eYeQW Whe CRXUW dReV QRW eQWeU Whe SURSRVed PUeOiPiQaU\ 

ASSURYaO OUdeU ZiWhRXW PaWeUiaO chaQge, DefeQdaQW haV Whe UighW WR WeUPiQaWe WhiV AgUeePeQW aQd 

Whe SeWWOePeQW aQd ZiOO haYe QR fXUWheU RbOigaWiRQV XQdeU Whe AgUeePeQW XQOeVV DefeQdaQW ZaiYeV 

iQ ZUiWiQg iWV UighW WR WeUPiQaWe Whe AgUeePeQW dXe WR aQ\ PaWeUiaO chaQgeV WR Whe PUeOiPiQaU\ 

ASSURYaO OUdeU. 

b. POaiQWiff¶V PRWiRQ VeekiQg fRU PUeOiPiQaU\ ASSURYaO VhaOO, aPRQg RWheU 

WhiQgV, UeTXeVW WhaW Whe CRXUW: (1) SUeOiPiQaUiO\ aSSURYe Whe WeUPV Rf Whe SeWWOePeQW aV beiQg ZiWhiQ 

Whe UaQge Rf faiU, adeTXaWe, aQd UeaVRQabOe; (2) fiQd WhaW iW ZiOO be OikeO\ WR ceUWif\ Whe SeWWOePeQW 

COaVV SXUVXaQW WR Fed. R. CiY. P.  23, fRU VeWWOePeQW SXUSRVeV RQO\; (3) aSSRiQW Whe COaVV 

ReSUeVeQWaWiYe aV UeSUeVeQWaWiYe Rf Whe SeWWOePeQW COaVV aQd COaVV CRXQVeO aV cRXQVeO fRU Whe 

SeWWOePeQW COaVV; (4) aSSURYe Whe NRWice PURgUaP VeW fRUWh heUeiQ aQd aSSURYe Whe fRUP aQd 

cRQWeQW Rf Whe NRWiceV Rf Whe SeWWOePeQW; (5) aSSURYe Whe SURcedXUeV VeW fRUWh heUeiQ fRU SeWWOePeQW 

COaVV PePbeUV WR e[cOXde WhePVeOYeV fURP Whe SeWWOePeQW COaVV aQd fRU SeWWOePeQW COaVV 

MePbeUV WR RbjecW WR Whe SeWWOePeQW; (6) VWa\ Whe AcWiRQ SeQdiQg FiQaO ASSURYaO Rf Whe SeWWOePeQW; 

aQd (7) VchedXOe a FiQaO ASSURYaO HeaUiQg fRU a WiPe aQd daWe PXWXaOO\ cRQYeQieQW fRU Whe CRXUW, 
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COaVV CRXQVeO, aQd cRXQVeO fRU DefeQdaQW, aW Zhich Whe CRXUW ZiOO cRQdXcW aQ iQTXiU\ iQWR Whe 

faiUQeVV Rf Whe SeWWOePeQW, aQd deWeUPiQe ZheWheU WR aSSURYe Whe SeWWOePeQW aQd COaVV CRXQVeO¶V 

aSSOicaWiRQ fRU aWWRUQe\V¶ feeV aQd cRVWV aQd fRU a SeUYice AZaUd WR Whe COaVV ReSUeVeQWaWiYe, if 

aQ\.  

c. IQ POaiQWiff¶V PRWiRQ VeekiQg PUeOiPiQaU\ ASSURYaO, POaiQWiff VhaOO UeTXeVW WhaW 

Whe CRXUW aSSURYe Whe NRWiceV aWWached aV E[hLbLWV 1 - 2.  The CRXUW ZiOO XOWiPaWeO\ deWeUPiQe aQd 

aSSURYe Whe cRQWeQW aQd fRUP Rf Whe NRWiceV WR be diVWUibXWed WR SeWWOePeQW COaVV PePbeUV.

d. The PaUWieV fXUWheU agUee WhaW iQ POaiQWiff¶V PRWiRQ VeekiQg PUeOiPiQaU\ 

ASSURYaO, POaiQWiff ZiOO UeTXeVW WhaW Whe CRXUW eQWeU Whe fROORZiQg VchedXOe gRYeUQiQg Whe 

SeWWOePeQW: (i) deadOiQe fRU VeQdiQg Whe NRWiceV WR SeWWOePeQW COaVV PePbeUV: Vi[W\ (60) caOeQdaU 

da\V fURP Whe daWe Rf PUeOiPiQaU\ ASSURYaO; (ii) deadOiQe fRU SeWWOePeQW COaVV PePbeUV WR RSW RXW

Rf Whe SeWWOePeQW RU VeUYe RbjecWiRQV WR Whe SeWWOePeQW: RQe-hXQdUed WZeQW\ (120) caOeQdaU da\V 

fURP Whe daWe Rf PUeOiPiQaU\ ASSURYaO; (iii) deadOiQe fRU fiOiQg PRWiRQ fRU COaVV CRXQVeO¶V feeV 

aQd cRVWV: Vi[W\ (60) caOeQdaU da\V fURP Whe daWe Rf PUeOiPiQaU\ ASSURYaO; aQd (iY) deadOiQe fRU 

POaiQWiff WR fiOe PRWiRQ fRU FiQaO ASSURYaO: RQe-hXQdUed WhiUW\ (130) caOeQdaU da\V fURP Whe daWe 

Rf PUeOiPiQaU\ ASSURYaO.  

57. Final AppUoYal.  POaiQWiff ZiOO VXbPiW fRU Whe CRXUW¶V cRQVideUaWiRQ, b\ Whe deadOiQe 

VeW b\ Whe CRXUW, Whe FiQaO ASSURYaO OUdeU aWWached aV E[hLbLW 4.  The PRWiRQ fRU FiQaO ASSURYaO 

Rf WhiV SeWWOePeQW VhaOO iQcOXde a UeTXeVW WhaW Whe CRXUW eQWeU Whe FiQaO ASSURYaO OUdeU aQd, if Whe 

CRXUW gUaQWV FiQaO ASSURYaO Rf Whe SeWWOePeQW aQd iQcRUSRUaWeV Whe AgUeePeQW iQWR Whe fiQaO 

jXdgPeQW, WhaW Whe CRXUW diVPiVV WhiV AcWiRQ ZiWh SUejXdice, VXbjecW WR Whe CRXUW¶V cRQWiQXiQg 

jXUiVdicWiRQ WR eQfRUce Whe AgUeePeQW.  IQ Whe eYeQW WhaW Whe CRXUW dReV QRW eQWeU Whe FiQaO ASSURYaO 

OUdeU iQ PaWeUiaOO\ Whe VaPe fRUP aV E[hLbLW 4, DefeQdaQW haV Whe UighW WR WeUPiQaWe WhiV 
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AgUeePeQW aQd Whe SeWWOePeQW aQd ZiOO haYe QR fXUWheU RbOigaWiRQV XQdeU Whe AgUeePeQW XQOeVV 

DefeQdaQW ZaiYeV iQ ZUiWiQg iWV UighW WR WeUPiQaWe Whe AgUeePeQW dXe WR aQ\ PaWeUiaO chaQgeV RU 

deYiaWiRQV fURP Whe fRUP Rf Whe FiQaO ASSURYaO OUdeU.      

58. EffecW of DiVappUoYal.  If Whe SeWWOePeQW dReV QRW UeceiYe FiQaO ASSURYaO RU Whe 

EffecWiYe DaWe dReV QRW RWheUZiVe RccXU, DefeQdaQW VhaOO haYe Whe UighW WR WeUPiQaWe WhiV 

AgUeePeQW aQd Whe SeWWOePeQW aQd ZiOO haYe QR fXUWheU RbOigaWiRQV XQdeU Whe AgUeePeQW XQOeVV 

DefeQdaQW ZaiYeV iQ ZUiWiQg iWV UighW WR WeUPiQaWe Whe AgUeePeQW XQdeU WhiV VecWiRQ.  IQ addiWiRQ, 

Whe PaUWieV agUee WhaW if WhiV AgUeePeQW becRPeV QXOO aQd YRid, DefeQdaQW VhaOO QRW be SUejXdiced 

iQ aQ\ Za\ fURP RSSRViQg cOaVV ceUWificaWiRQ iQ Whe AcWiRQ, aQd POaiQWiff aQd SeWWOePeQW COaVV 

PePbeUV VhaOO QRW XVe aQ\WhiQg iQ WhiV AgUeePeQW, iQ aQ\ WeUP VheeW, RU iQ Whe PUeOiPiQaU\ 

ASSURYaO OUdeU RU FiQaO ASSURYaO OUdeU WR VXSSRUW a PRWiRQ fRU cOaVV ceUWificaWiRQ RU aV eYideQce 

Rf aQ\ ZURQgdRiQg b\ DefeQdaQW.  NR PaUW\ VhaOO be deePed WR haYe ZaiYed aQ\ cOaiPV, 

RbjecWiRQV, UighWV RU defeQVeV, RU OegaO aUgXPeQWV RU SRViWiRQV, iQcOXdiQg bXW QRW OiPiWed WR, cOaiPV 

RU RbjecWiRQV WR cOaVV ceUWificaWiRQ, RU cOaiPV RU defeQVeV RQ Whe PeUiWV.  Each PaUW\ UeVeUYeV Whe 

UighW WR SURVecXWe RU defeQd WhiV AcWiRQ iQ Whe eYeQW WhaW WhiV AgUeePeQW dReV QRW becRPe fiQaO aQd 

biQdiQg. 

VI. SeWWlemenW AdminiVWUaWoU

59. The SeWWOePeQW AdPiQiVWUaWRU VhaOO adPiQiVWeU YaUiRXV aVSecWV Rf Whe SeWWOePeQW aV 

deVcUibed iQ WhiV AgUeePeQW, iQcOXdiQg, bXW QRW OiPiWed WR, effecWXaWiQg Whe NRWice PURgUaP aQd 

diVWUibXWiQg Whe SeWWOePeQW FXQd aV SURYided heUeiQ. 

60. SeWWOePeQW AdPiQiVWUaWiRQ CRVWV VhaOO be Said fURP Whe SeWWOePeQW FXQd. IQ Whe 

eYeQW Whe SeWWOePeQW iV WeUPiQaWed VXbVeTXeQW WR Whe iQcXUUeQce Rf SeWWOePeQW AdPiQiVWUaWiRQ 

CRVWV, TD BaQk VhaOO QRW be eQWiWOed WR UecRXS WhRVe cRVWV. 
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61. The dXWieV Rf Whe SeWWOePeQW AdPiQiVWUaWRU aUe aV fROORZV:

a. UVe Whe QaPe aQd addUeVV iQfRUPaWiRQ fRU SeWWOePeQW COaVV PePbeUV 

SURYided b\ DefeQdaQW iQ cRQQecWiRQ ZiWh Whe NRWice PURgUaP aSSURYed b\ 

Whe CRXUW, fRU Whe SXUSRVe Rf diVWUibXWiQg Whe EPaiO NRWice aQd PRVWcaUd

NRWice, aQd OaWeU PaiOiQg SeWWOePeQW COaVV MePbeU Pa\PeQWV WR FRUPeU

AccRXQW HROdeU SeWWOePeQW COaVV MePbeUV, aQd WR CXUUeQW AccRXQW HROdeU 

SeWWOePeQW COaVV MePbeUV ZheUe iW iV QRW feaVibOe RU UeaVRQabOe fRU 

DefeQdaQW WR Pake Whe SeWWOePeQW COaVV MePbeU Pa\PeQWV b\ a cUediW WR Whe

CXUUeQW AccRXQW HROdeUV¶ AccRXQWV; 

b. EVWabOiVh aQd PaiQWaiQ a SRVW Rffice bR[ fRU UeTXeVWV fRU e[cOXViRQ fURP Whe 

SeWWOePeQW COaVV;

c. EVWabOiVh aQd PaiQWaiQ Whe SeWWOePeQW WebViWe;

d. EVWabOiVh aQd PaiQWaiQ aQ aXWRPaWed WROO-fUee WeOeShRQe OiQe fRU SeWWOePeQW 

COaVV PePbeUV WR caOO ZiWh SeWWOePeQW-UeOaWed iQTXiUieV, aQd aQVZeU Whe 

TXeVWiRQV Rf SeWWOePeQW COaVV PePbeUV ZhR caOO ZiWh RU RWheUZiVe 

cRPPXQicaWe VXch iQTXiUieV; 

e. ReVSRQd WR aQ\ PaiOed SeWWOePeQW COaVV MePbeU iQTXiUieV;

f. PURceVV aOO UeTXeVWV fRU e[cOXViRQ (RSW RXWV) fURP Whe SeWWOePeQW COaVV; 

g. PURYide ZeekO\ UeSRUWV WR COaVV CRXQVeO aQd DefeQdaQW WhaW VXPPaUi]e Whe 

QXPbeU Rf UeTXeVWV fRU e[cOXViRQ UeceiYed WhaW Zeek, Whe WRWaO QXPbeU Rf 

e[cOXViRQ UeTXeVWV UeceiYed WR daWe, aQd RWheU SeUWiQeQW iQfRUPaWiRQ;

h. IQ adYaQce Rf Whe FiQaO ASSURYaO HeaUiQg, SUeSaUe a decOaUaWiRQ RU affidaYiW

WR VXbPiW WR Whe CRXUW cRQfiUPiQg WhaW Whe NRWice PURgUaP ZaV cRPSOeWed, 
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deVcUibiQg hRZ Whe NRWice PURgUaP ZaV cRPSOeWed, SURYidiQg Whe QaPeV Rf 

each SeWWOePeQW COaVV PePbeU ZhR WiPeO\ aQd SURSeUO\ UeTXeVWed e[cOXViRQ 

fURP Whe SeWWOePeQW COaVV, aQd RWheU iQfRUPaWiRQ aV Pa\ be QeceVVaU\ WR 

aOORZ Whe PaUWieV WR Veek aQd RbWaiQ FiQaO ASSURYaO. 

i. DiVWUibXWe SeWWOePeQW COaVV MePbeU Pa\PeQWV b\ check WR FRUPeU AccRXQW 

HROdeU SeWWOePeQW COaVV MePbeUV aQd CXUUeQW AccRXQW HROdeU SeWWOePeQW 

COaVV MePbeUV ZhR aUe XQabOe WR UeceiYe accRXQW cUediWV; 

j. PURYide WR DefeQdaQW Whe aPRXQW Rf Whe SeWWOePeQW COaVV MePbeU Pa\PeQWV 

WhaW each CXUUeQW AccRXQW HROdeU SeWWOePeQW COaVV MePbeU VhRXOd UeceiYe, 

WUaQVfeU WR DefeQdaQW Whe WRWaO aPRXQW Rf Sa\PeQWV dXe WR WhRVe CXUUeQW 

AccRXQW HROdeUV SeWWOePeQW COaVV MePbeUV aQd iQVWUXcW DefeQdaQW WR 

iQiWiaWe Whe diUecW deSRViW RU cUediW Rf SeWWOePeQW COaVV MePbeU Pa\PeQWV WR 

CXUUeQW AccRXQW HROdeU SeWWOePeQW COaVV MePbeUV. 

k. Pa\ iQYRiceV, e[SeQVeV, aQd cRVWV XSRQ aSSURYaO b\ COaVV CRXQVeO aQd 

DefeQdaQW, aV SURYided iQ WhiV AgUeePeQW;  

O. PURYide QRWice Rf WhiV SeWWOePeQW aV UeTXiUed XQdeU Whe COaVV AcWiRQ FaiUQeVV 

AcW, 28 U.S.C. � 1715, if UeTXeVWed b\ DefeQdaQW; 

P. AQ\ RWheU SeWWOePeQW AdPiQiVWUaWiRQ fXQcWiRQ aW Whe iQVWUXcWiRQ Rf COaVV 

CRXQVeO aQd DefeQdaQW, iQcOXdiQg, bXW QRW OiPiWed WR, YeUif\iQg WhaW Whe 

SeWWOePeQW FXQdV haYe beeQ diVWUibXWed; aQd 

Q. PeUfRUP aOO Wa[-UeOaWed VeUYiceV fRU Whe SeWWOePeQW FXQd aV SURYided iQ Whe 

AgUeePeQW. 
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62. The SeWWOePeQW AdPiQiVWUaWRU VhaOO e[ecXWe aQ agUeePeQW iQ a fRUP acceSWabOe WR 

DefeQdaQW WhaW VhaOO SURYide, aPRQg RWheU WhiQgV, WhaW Whe SeWWOePeQW AdPiQiVWUaWRU VhaOO be bRXQd 

b\ aQd VhaOO SeUfRUP Whe RbOigaWiRQV iPSRVed RQ iW XQdeU Whe WeUPV Rf WhiV AgUeePeQW. 

63. The SeWWOePeQW AdPiQiVWUaWRU VhaOO eQVXUe WhaW Whe iQfRUPaWiRQ WhaW iW UeceiYeV fURP 

DefeQdaQW, COaVV CRXQVeO, aQd/RU SeWWOePeQW COaVV PePbeUV iV VecXUed aQd PaQaged iQ VXch a 

Za\ aV WR SURWecW Whe VecXUiW\ aQd cRQfideQWiaOiW\ Rf Whe iQfRUPaWiRQ, cRQViVWeQW ZiWh iQdXVWU\ beVW 

SUacWiceV aQd aSSOicabOe OaZ. E[ceSW aV VSecificaOO\ SURYided iQ WhiV AgUeePeQW, Whe SeWWOePeQW 

AdPiQiVWUaWRU VhaOO QRW diVcORVe RU diVVePiQaWe aQ\ iQfRUPaWiRQ WhaW iW UeceiYeV fURP DefeQdaQW, 

COaVV CRXQVeO aQd/RU SeWWOePeQW COaVV PePbeUV ZiWhRXW SUiRU ZUiWWeQ cRQVeQW Rf Whe PaUWieV RU b\ 

RUdeU Rf Whe CRXUW. The PaUWieV aQd COaVV CRXQVeO agUee WhaW Whe SeWWOePeQW AdPiQiVWUaWRU VhaOO 

PaiQWaiQ Whe COaVV MePbeU LiVW aQd RWheU iQfRUPaWiRQ SURYided WR iW b\ RU RQ behaOf Rf DefeQdaQW, 

iQcOXdiQg PaiO aQd ePaiO addUeVVeV, iQ a cRQfideQWiaO PaQQeU, aQd WhaW iW ZiOO QRW SURYide VXch 

COaVV MePbeU LiVW RU RWheU iQfRUPaWiRQ WR aQ\ RWheU SeUVRQ, iQcOXdiQg COaVV CRXQVeO, ZiWhRXW 

DefeQdaQW¶V SUiRU ZUiWWeQ cRQVeQW.  

64. The SeWWOePeQW AdPiQiVWUaWRU aOVR VhaOO be UeVSRQVibOe fRU WiPeO\ aQd SURSeUO\

fiOiQg aOO Wa[ UeWXUQV QeceVVaU\ RU adYiVabOe, if aQ\, ZiWh UeVSecW WR Whe SeWWOePeQW FXQd. AOO Wa[eV

(iQcOXdiQg aQ\ eVWiPaWed Wa[eV, aQd aQ\ iQWeUeVW RU SeQaOWieV UeOaWiQg WR WheP) aUiViQg ZiWh UeVSecW

WR Whe iQcRPe eaUQed b\ Whe SeWWOePeQW FXQd RU RWheUZiVe, iQcOXdiQg aQ\ Wa[eV RU Wa[ deWUiPeQWV

WhaW Pa\ be iPSRVed XSRQ DefeQdaQW RU DefeQdaQW¶V CRXQVeO, RU POaiQWiff aQd COaVV CRXQVeO, ZiWh 

UeVSecW WR iQcRPe eaUQed b\ Whe SeWWOePeQW FXQd fRU aQ\ SeUiRd dXUiQg Zhich Whe SeWWOePeQW FXQd 

dReV QRW TXaOif\ aV a ³TXaOified VeWWOePeQW fXQd´ fRU Whe SXUSRVe Rf fedeUaO RU VWaWe iQcRPe Wa[eV 

RU RWheUZiVe (cROOecWiYeO\ ³Ta[eV´), VhaOO be Said RXW Rf Whe SeWWOePeQW FXQd. POaiQWiff aQd COaVV 

CRXQVeO, aQd DefeQdaQW aQd DefeQdaQW¶V CRXQVeO VhaOO haYe QR OiabiOiW\ RU UeVSRQVibiOiW\ fRU aQ\ 
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Rf Whe Ta[eV. The SeWWOePeQW FXQd VhaOO iQdePQif\ aQd hROd POaiQWiff aQd COaVV CRXQVeO, aQd 

DefeQdaQW aQd DefeQdaQW¶V CRXQVeO haUPOeVV fRU aOO Ta[eV (iQcOXdiQg, ZiWhRXW OiPiWaWiRQ, Ta[eV 

Sa\abOe b\ UeaVRQ Rf aQ\ VXch iQdePQificaWiRQ). E[ceSW aV SURYided heUeiQ, SeWWOePeQW COaVV 

MePbeUV VhaOO be UeVSRQVibOe fRU WheiU RZQ Wa[ UeSRUWiQg Rf Sa\PeQWV RU cUediWV UeceiYed XQdeU 

Whe WeUPV Rf WhiV AgUeePeQW. 

VII. NoWice Wo SeWWlemenW ClaVV MembeUV

65. PUoYiVion of InfoUmaWion Wo SeWWlemenW AdminiVWUaWoU. WiWhiQ WhiUW\ (30) 

caOeQdaU da\V Rf Whe daWe Rf PUeOiPiQaU\ ASSURYaO, DefeQdaQW ZiOO SURYide Whe SeWWOePeQW 

AdPiQiVWUaWRU ZiWh Whe fROORZiQg iQfRUPaWiRQ, Zhich ZiOO be keSW VWUicWO\ cRQfideQWiaO beWZeeQ Whe 

AdPiQiVWUaWRU aQd DefeQdaQW, fRU each SeWWOePeQW COaVV PePbeU: (i) QaPe; (ii) QXPbeU Rf ReWU\ 

OD FeeV SeU accRXQW fRU Whe COaVV PeUiRd; (iii) UeOeYaQW fee UefXQd iQfRUPaWiRQ fRU Whe COaVV PeUiRd; 

(iY) OaVW kQRZQ e-PaiO addUeVV; aQd (Y) OaVW kQRZQ PaiOiQg addUeVV (³COaVV MePbeU LiVW´). The 

SeWWOePeQW AdPiQiVWUaWRU VhaOO XVe WhiV iQfRUPaWiRQ VROeO\ fRU Whe SXUSRVe Rf adPiQiVWeUiQg Whe 

SeWWOePeQW.

66. ClaVV NoWiceV.  WiWhiQ Vi[W\ (60) caOeQdaU da\V Rf Whe daWe Rf PUeOiPiQaU\ ASSURYaO, 

RU b\ Whe WiPe VSecified b\ Whe CRXUW, Whe SeWWOePeQW AdPiQiVWUaWRU VhaOO VeQd Whe NRWiceV iQ Whe 

fRUPV aWWached heUeWR aV E[hLbLWV 1 - 2, RU iQ VXch fRUP aV iV aSSURYed b\ Whe CRXUW, WR Whe 

SeWWOePeQW COaVV PePbeUV.  The SeWWOePeQW AdPiQiVWUaWRU VhaOO VeQd Whe EPaiO NRWice, aWWached 

heUeWR aV E[hLbLW 1, WR aOO SeWWOePeQW COaVV PePbeUV fRU ZhRP Whe DefeQdaQW haV SURYided Whe 

SeWWOePeQW AdPiQiVWUaWRU ZiWh aQ e-PaiO addUeVV. The SeWWOePeQW AdPiQiVWUaWRU VhaOO VeQd Whe 

PRVWcaUd NRWice, aWWached heUeWR aV E[hLbLW 1, WR aOO SeWWOePeQW COaVV PePbeUV fRU ZhRP 

DefeQdaQW dReV QRW SURYide aQ ePaiO addUeVV WR Whe SeWWOePeQW AdPiQiVWUaWRU aQd WR aOO SeWWOePeQW 

COaVV PePbeUV WR ZhRP Whe SeWWOePeQW AdPiQiVWUaWRU VeQW E[hLbLW 1 Yia ePaiO bXW fRU ZhRP Whe 
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SeWWOePeQW AdPiQiVWUaWRU UeceiYeV QRWice Rf aQ XQdeOiYeUabOe ePaiO.  PRVWcaUd NRWice VhaOO be 

PaiOed afWeU Whe SeWWOePeQW AdPiQiVWUaWRU XSdaWeV PaiOiQg addUeVVeV SURYided b\ DefeQdaQW ZiWh 

Whe NaWiRQaO ChaQge Rf AddUeVV daWabaVe aQd RWheU cRPPeUciaOO\ feaVibOe PeaQV.  The SeWWOePeQW 

AdPiQiVWUaWRU VhaOO aOVR PaiQWaiQ a ZebViWe cRQWaiQiQg Whe CRPSOaiQW, Whe LRQg FRUP NRWice 

aWWached heUeWR aV E[hLbLW 2, POaiQWiff¶V PRWiRQ VeekiQg PUeOiPiQaU\ ASSURYaO, Whe PUeOiPiQaU\ 

ASSURYaO OUdeU, POaiQWiff¶V PRWiRQ VeekiQg FiQaO ASSURYaO, aQd Whe FiQaO ASSURYaO OUdeU XQWiO aW 

OeaVW QiQeW\ (90) caOeQdaU da\V afWeU Whe daWe Rf FiQaO ASSURYaO.  The SeWWOePeQW AdPiQiVWUaWRU 

VhaOO VeQd Whe LRQg FRUP NRWice b\ PaiO WR aQ\ SeWWOePeQW COaVV PePbeU ZhR UeTXeVWV a cRS\. IW 

ZiOO be cRQcOXViYeO\ SUeVXPed WhaW Whe iQWeQded UeciSieQWV UeceiYed Whe NRWiceV if Whe SeWWOePeQW 

AdPiQiVWUaWRU did QRW UeceiYe a bRXQce-back PeVVage fRU EPaiO NRWiceV aQd if PaiOed PRVWcaUd 

NRWiceV haYe QRW beeQ UeWXUQed WR Whe AdPiQiVWUaWRU aV XQdeOiYeUabOe ZiWhiQ fifWeeQ (15) caOeQdaU 

da\V Rf PaiOiQg. 

67. NRWiceV SURYided XQdeU RU aV SaUW Rf Whe NRWice PURgUaP VhaOO QRW beaU RU iQcOXde 

DefeQdaQW¶V ORgR RU WUadePaUkV RU Whe UeWXUQ addUeVV Rf DefeQdaQW, RU RWheUZiVe be VW\Oed WR aSSeaU 

WR RUigiQaWe fURP DefeQdaQW.    

68. The EPaiO NRWice, PRVWcaUd NRWice, aQd LRQg FRUP NRWice VhaOO be iQ fRUPV 

aSSURYed b\ Whe CRXUW, aQd VXbVWaQWiaOO\ ViPiOaU WR Whe QRWice fRUPV aWWached heUeWR aV E[hLbLWV 1 

aQd 2. The PaUWieV Pa\ b\ PXWXaO ZUiWWeQ cRQVeQW Pake QRQ-VXbVWaQWiYe chaQgeV WR Whe NRWiceV 

ZiWhRXW CRXUW aSSURYaO. A SSaQiVh OaQgXage WUaQVOaWiRQ Rf Whe LRQg FRUP NRWice VhaOO be aYaiOabOe 

RQ Whe SeWWOePeQW WebViWe aQd be SURYided WR SeWWOePeQW COaVV PePbeUV ZhR UeTXeVW iW fURP Whe 

SeWWOePeQW AdPiQiVWUaWRU. 

VIII. PUocedXUe foU OpWing OXW and ObjecWing 

69. OpW OXWV.  A SeWWOePeQW COaVV PePbeU Pa\ RSW-RXW Rf Whe SeWWOePeQW COaVV aW aQ\ 
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WiPe SUiRU WR Whe OSW-OXW DeadOiQe, SURYided Whe RSW-RXW QRWice WhaW PXVW be VeQW WR Whe SeWWOePeQW 

AdPiQiVWUaWRU iV SRVWPaUked QR OaWeU WhaQ Whe OSW-OXW DeadOiQe. AQ\ SeWWOePeQW COaVV MePbeU 

ZhR dReV QRW WiPeO\ aQd YaOidO\ UeTXeVW WR RSW RXW VhaOO be bRXQd b\ Whe WeUPV Rf WhiV AgUeePeQW, 

iQcOXdiQg Whe ReOeaVeV. If aQ AccRXQW haV PRUe WhaQ RQe AccRXQW HROdeU, aQd if RQe AccRXQW 

HROdeU e[cOXdeV hiPVeOf RU heUVeOf fURP Whe SeWWOePeQW COaVV, WheQ aOO AccRXQW HROdeUV RQ WhaW 

AccRXQW VhaOO be deePed WR haYe RSWed RXW Rf Whe SeWWOePeQW ZiWh UeVSecW WR WhaW AccRXQW, aQd QR 

AccRXQW HROdeU VhaOO be eQWiWOed WR a Sa\PeQW XQdeU Whe SeWWOePeQW.  

70. ObjecWionV. ObjecWiRQV WR Whe SeWWOePeQW, WR Whe aSSOicaWiRQ fRU aWWRUQe\V¶ feeV aQd 

cRVWV, aQd/RU WR Whe SeUYice AZaUd PXVW be VeQW WR Whe COeUk Rf Whe CRXUW, COaVV CRXQVeO, 

DefeQdaQW¶V CRXQVeO, aQd Whe SeWWOePeQW AdPiQiVWUaWRU. FRU aQ RbjecWiRQ WR be cRQVideUed b\ Whe 

CRXUW, Whe RbjecWiRQ PXVW be VXbPiWWed QR OaWeU WhaQ Whe ObjecWiRQ DeadOiQe, aV VSecified iQ Whe 

NRWice. If VXbPiWWed b\ PaiO, aQ RbjecWiRQ VhaOO be deePed WR haYe beeQ VXbPiWWed ZheQ SRVWed if 

UeceiYed ZiWh a SRVWPaUk daWe iQdicaWed RQ Whe eQYeORSe if PaiOed fiUVW-cOaVV SRVWage SUeSaid aQd 

addUeVVed iQ accRUdaQce ZiWh Whe iQVWUXcWiRQV. If VXbPiWWed b\ SUiYaWe cRXUieU (H.J., FedeUaO 

E[SUeVV), aQ RbjecWiRQ VhaOO be deePed WR haYe beeQ VXbPiWWed RQ Whe VhiSSiQg daWe UefOecWed RQ

Whe VhiSSiQg OabeO.  FRU aQ RbjecWiRQ WR be cRQVideUed b\ Whe CRXUW, Whe RbjecWiRQ PXVW aOVR VeW 

fRUWh: 

a. Whe QaPe Rf Whe AcWiRQ; 

b. Whe RbjecWRU¶V fXOO QaPe, addUeVV aQd WeOeShRQe QXPbeU; 

c. aOO gURXQdV fRU Whe RbjecWiRQ, accRPSaQied b\ aQ\ OegaO VXSSRUW fRU Whe RbjecWiRQ 

kQRZQ WR Whe RbjecWRU RU RbjecWRU¶V cRXQVeO; 

d. Whe QXPbeU Rf WiPeV Whe RbjecWRU haV RbjecWed WR a cOaVV acWiRQ VeWWOePeQW ZiWhiQ Whe 

fiYe \eaUV SUecediQg Whe daWe WhaW Whe RbjecWRU fiOeV Whe RbjecWiRQ, Whe caSWiRQ Rf 
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each caVe iQ Zhich Whe RbjecWRU haV Pade VXch RbjecWiRQ, aQd a cRS\ Rf aQ\ RUdeUV 

UeOaWed WR RU UXOiQg XSRQ Whe RbjecWRU¶V SUiRU RbjecWiRQV WhaW ZeUe iVVXed b\ Whe WUiaO 

aQd aSSeOOaWe cRXUWV iQ each OiVWed caVe; 

e. Whe ideQWiW\ Rf aOO cRXQVeO ZhR UeSUeVeQW Whe RbjecWRU, iQcOXdiQg aQ\ fRUPeU RU 

cXUUeQW cRXQVeO ZhR Pa\ be eQWiWOed WR cRPSeQVaWiRQ fRU aQ\ UeaVRQ UeOaWed WR Whe 

RbjecWiRQ WR Whe SeWWOePeQW RU fee aSSOicaWiRQ; 

f. Whe QXPbeU Rf WiPeV iQ Zhich Whe RbjecWRU¶V cRXQVeO aQd/RU cRXQVeO¶V OaZ fiUP haYe 

RbjecWed WR a cOaVV acWiRQ VeWWOePeQW ZiWhiQ Whe fiYe \eaUV SUecediQg Whe daWe WhaW Rf 

Whe fiOed RbjecWiRQ, Whe caSWiRQ Rf each caVe iQ Zhich cRXQVeO RU Whe fiUP haV Pade 

VXch RbjecWiRQ aQd a cRS\ Rf aQ\ RUdeUV UeOaWed WR RU UXOiQg XSRQ cRXQVeO¶V RU Whe 

cRXQVeO¶V OaZ fiUP¶V SUiRU RbjecWiRQV WhaW ZeUe iVVXed b\ Whe WUiaO aQd aSSeOOaWe 

cRXUWV iQ each OiVWed caVe iQ Zhich Whe RbjecWRU¶V cRXQVeO aQd/RU cRXQVeO¶V OaZ fiUP 

haYe RbjecWed WR a cOaVV acWiRQ VeWWOePeQW ZiWhiQ Whe SUecediQg fiYe \eaUV;

g. aQ\ aQd aOO agUeePeQWV WhaW UeOaWe WR Whe RbjecWiRQ RU Whe SURceVV Rf RbjecWiQg²

ZheWheU ZUiWWeQ RU RUaO²beWZeeQ RbjecWRU RU RbjecWRU¶V cRXQVeO aQd aQ\ RWheU 

SeUVRQ RU eQWiW\; 

h. Whe ideQWiW\ Rf aOO cRXQVeO (if aQ\) UeSUeVeQWiQg Whe RbjecWRU ZhR ZiOO aSSeaU aW Whe 

FiQaO ASSURYaO HeaUiQg;

i. a OiVW Rf aOO SeUVRQV ZhR ZiOO be caOOed WR WeVWif\ aW Whe FiQaO ASSURYaO HeaUiQg iQ 

VXSSRUW Rf Whe RbjecWiRQ; 

j. a VWaWePeQW iQdicaWiQg ZheWheU Whe RbjecWRU iQWeQdV WR SeUVRQaOO\ aSSeaU aQd/RU 

WeVWif\ aW Whe FiQaO ASSURYaO HeaUiQg; aQd

k. Whe RbjecWRU¶V VigQaWXUe (aQ aWWRUQe\¶V VigQaWXUe iV QRW VXfficieQW).
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COaVV CRXQVeO aQd/RU DefeQdaQW Pa\ cRQdXcW OiPiWed diVcRYeU\ RQ aQ\ RbjecWRU RU 

RbjecWRU¶V cRXQVeO cRQViVWeQW ZiWh Whe FedeUaO RXOeV Rf CiYiO PURcedXUe. 

71. WaiYeU of ObjecWionV.  E[ceSW fRU SeWWOePeQW COaVV PePbeUV ZhR RSW RXW Rf Whe 

SeWWOePeQW COaVV iQ cRPSOiaQce ZiWh Whe fRUegRiQg, aOO SeWWOePeQW COaVV MePbeUV ZiOO be deePed 

WR be PePbeUV Rf Whe SeWWOePeQW COaVV fRU aOO SXUSRVeV XQdeU WhiV AgUeePeQW, Whe FiQaO ASSURYaO 

OUdeU, aQd Whe ReOeaVeV VeW fRUWh iQ WhiV AgUeePeQW aQd, XQOeVV Whe\ haYe WiPeO\ aVVeUWed aQ 

RbjecWiRQ WR Whe SeWWOePeQW, VhaOO be deePed WR haYe ZaiYed aOO RbjecWiRQV aQd RSSRViWiRQ WR Whe

faiUQeVV, UeaVRQabOeQeVV, aQd adeTXac\ Rf Whe SeWWOePeQW.   

72. No EncoXUagemenW of ObjecWionV.   NeiWheU Whe PaUWieV QRU aQ\ SeUVRQ acWiQg RQ 

WheiU behaOf VhaOO Veek WR VROiciW RU RWheUZiVe eQcRXUage aQ\RQe WR RbjecW WR Whe SeWWOePeQW RU aSSeaO 

fURP aQ\ RUdeU Rf Whe CRXUW WhaW iV cRQViVWeQW ZiWh Whe WeUPV Rf WhiV SeWWOePeQW. 

IX. DiVbXUVemenW fUom Whe SeWWlemenW FXnd.

73. Pa\PeQWV VhaOO be Pade fURP Whe SeWWOePeQW FXQd aV fROORZV: 

a. COaVV CRXQVeOV¶ FeeV aQd CRVWV. COaVV CRXQVeOV¶ UeaVRQabOe aWWRUQe\V¶ feeV 

aQd cRVWV, aV deWeUPiQed aQd aSSURYed b\ Whe CRXUW, VhaOO be Said fURP Whe SeWWOePeQW FXQd ZiWhiQ 

30 da\V afWeU Whe daWe Rf FiQaO ASSURYaO. COaVV CRXQVeO VhaOO aSSO\ fRU aQ aZaUd Rf aWWRUQe\V¶ feeV 

Rf XS WR RQe-WhiUd Rf Whe SeWWOePeQW FXQd, aQd UeiPbXUVePeQW Rf UeaVRQabOe OiWigaWiRQ cRVWV, WR be 

aSSURYed b\ Whe CRXUW. POaiQWiff¶V aWWRUQe\V¶ fee aSSOicaWiRQ VhaOO be VeSaUaWe fURP Whe PRWiRQ fRU 

FiQaO ASSURYaO, aQd Whe PURSRVed OUdeU RQ Whe aWWRUQe\V¶ fee aSSOicaWiRQ VhaOO be VeSaUaWe fURP

Whe PURSRVed OUdeU RQ Whe PRWiRQ fRU FiQaO ASSURYaO.  DefeQdaQW agUeeV QRW WR RSSRVe aQ 

aSSOicaWiRQ fRU aWWRUQe\V¶ feeV Rf XS WR RQe-WhiUd Rf Whe SeWWOePeQW FXQd, bXW UeVeUYeV Whe UighW WR 

RSSRVe aQ aSSOicaWiRQ fRU aWWRUQe\V¶ feeV iQ e[ceVV Rf WhaW aPRXQW. AQ\ aZaUd Rf aWWRUQe\¶V feeV, 

cRVWV RU e[SeQVeV WR COaVV CRXQVeO VhaOO be Sa\abOe VROeO\ RXW Rf Whe SeWWOePeQW FXQd. IQ Whe 
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eYeQW Whe EffecWiYe DaWe dReV QRW RccXU RU aQ\ aZaUd Rf aWWRUQe\V¶ feeV RU e[SeQVeV iV UedXced 

fROORZiQg aQ aSSeaO, COaVV CRXQVeO VhaOO UeSa\ WR Whe SeWWOePeQW FXQd ZiWhiQ 30 da\V Whe fXOO 

aPRXQW Rf aQ\ VXch aZaUd RU Whe aPRXQW Rf Whe UedXcWiRQ, fRU Zhich aOO COaVV CRXQVeO VhaOO 

be jRiQWO\ aQd VeYeUaOO\ OiabOe. The PaUWieV agUee WhaW Whe CRXUW¶V faiOXUe WR aSSURYe, iQ ZhROe RU iQ 

SaUW, aQ\ aZaUd fRU aWWRUQe\V¶ feeV, cRVWV RU e[SeQVeV iQ Whe aPRXQW UeTXeVWed b\ COaVV CRXQVeO 

VhaOO QRW SUeYeQW Whe SeWWOePeQW AgUeePeQW fURP becRPiQg EffecWiYe, QRU VhaOO iW be gURXQdV fRU 

WeUPiQaWiRQ.

b. SeUYice AZaUd. UQOeVV Whe EOeYeQWh CiUcXiW CRXUW Rf ASSeaOV SaQeO deciViRQ 

iQ JRKQVRQ Y. NPAS SROXWLRQV, LLC, NR. 18-12344 (³JRKQVRQ´), SURhibiWiQg VeUYice aZaUdV iQ 

cOaVV acWiRQV, iV UeYeUVed, YacaWed, RU RYeUUXOed b\ Whe daWe Rf Whe FiQaO ASSURYaO HeaUiQg, 

POaiQWiff VhaOO QRW Veek a VeUYice RU iQceQWiYe aZaUd WR be Said fURP Whe SeWWOePeQW FXQd.  If 

JRKQVRQ iV UeYeUVed, YacaWed, RU RYeUUXOed b\ Whe daWe Rf Whe FiQaO ASSURYaO HeaUiQg, WheQ, 

VXbjecW WR CRXUW aSSURYaO, POaiQWiff VhaOO be eQWiWOed WR UeceiYe a SeUYice AZaUd iQ aQ aPRXQW 

aSSURYed b\ Whe CRXUW QRW WR e[ceed $5,000.00 fRU heU UROe aV Whe COaVV ReSUeVeQWaWiYe.  AQ\ 

VXch aSSURYed SeUYice AZaUd VhaOO be Sa\abOe VROeO\ RXW Rf Whe SeWWOePeQW FXQd, aQd VhaOO be 

Said fURP Whe SeWWOePeQW FXQd QR OaWeU WhaQ 10 da\V afWeU Whe EffecWiYe DaWe. AQ\ cRXUW-aZaUded 

SeUYice AZaUd WR POaiQWiff fRU heU UROe aV COaVV ReSUeVeQWaWiYe VhaOO be iQ addiWiRQ WR Whe 

$5,000.00 WR be Said fURP DefeQdaQW WR POaiQWiff, VXbjecW WR Whe CRXUW¶V aSSURYaO, XQdeU Whe WeUPV 

Rf a VeSaUaWe iQdiYidXaO VeWWOePeQW agUeePeQW iQ e[chaQge fRU POaiQWiff¶V geQeUaO UeOeaVe Rf 

cOaiPV.  The PaUWieV agUee WhaW Whe CRXUW¶V faiOXUe WR aSSURYe, iQ ZhROe RU iQ SaUW, (i) aQ\ VeUYice 

RU iQceQWiYe aZaUd WR POaiQWiff, RU (ii) Whe $5,000.00 VeSaUaWe Sa\PeQW WR POaiQWiff fRU heU geQeUaO 

UeOeaVe Rf cOaiPV, VhaOO QRW SUeYeQW WhiV cOaVV-Zide SeWWOePeQW AgUeePeQW fURP becRPiQg 

effecWiYe, QRU VhaOO iW be gURXQdV fRU WeUPiQaWiRQ.
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c. SeWWOePeQW AdPiQiVWUaWRU¶V FeeV aQd CRVWV. The SeWWOePeQW AdPiQiVWUaWRU¶V 

feeV aQd cRVWV VhaOO be Said fURP Whe SeWWOePeQW FXQd ZiWhiQ 10 da\V afWeU iQYRiciQg WR aQd 

aSSURYaO b\ COaVV CRXQVeO aQd DefeQdaQW¶V CRXQVeO.  IQ Whe eYeQW Whe FiQaO ASSURYaO OUdeU iV QRW 

eQWeUed RU WhiV AgUeePeQW iV WeUPiQaWed SXUVXaQW WR SecWiRQ XII beORZ, Whe SeWWOePeQW FXQd ZiOO 

cRYeU aQ\ cRVWV iQcXUUed aQd feeV chaUged b\ Whe SeWWOePeQW AdPiQiVWUaWRU SUiRU WR Whe deQiaO Rf 

FiQaO ASSURYaO RU Whe WeUPiQaWiRQ Rf WhiV AgUeePeQW. 

d. CaOcXOaWiRQ aQd DiVWUibXWiRQ Rf SeWWOePeQW COaVV MePbeU Pa\PeQWV.  The 

SeWWOePeQW AdPiQiVWUaWRU, VXSeUYiVed b\ Whe PaUWieV, VhaOO caOcXOaWe aQd iPSOePeQW Whe aOORcaWiRQ 

Rf Whe NeW SeWWOePeQW FXQd fRU Whe SXUSRVe Rf cRPSeQVaWiQg SeWWOePeQW COaVV MePbeUV XViQg Whe 

PeWhRdRORg\ SURYided beORZ. DefeQdaQW VhaOO haYe Whe UighW bXW QRW Whe RbOigaWiRQ WR UeYieZ aQd 

chaOOeQge Whe accXUac\ Rf WhiV caOcXOaWiRQ. The PeWhRdRORg\ SURYided fRU beORZ ZiOO be aSSOied WR 

Whe daWa aV cRQViVWeQWO\, VeQVibO\, aQd cRQVcieQWiRXVO\ aV UeaVRQabO\ SRVVibOe, UecRgQi]iQg aQd 

WakiQg iQWR cRQVideUaWiRQ Whe QaWXUe aQd cRPSOeWeQeVV Rf Whe daWa aQd Whe SXUSRVe Rf Whe 

cRPSXWaWiRQV. The PaUWieV agUee Whe aOORcaWiRQ fRUPXOa beORZ iV e[cOXViYeO\ fRU SXUSRVeV Rf 

cRPSXWiQg, iQ a UeaVRQabOe aQd efficieQW faVhiRQ, Whe aPRXQW Rf aQ\ SeWWOePeQW COaVV MePbeU 

Pa\PeQW each SeWWOePeQW COaVV MePbeU VhRXOd UeceiYe fURP Whe NeW SeWWOePeQW FXQd. The facW 

WhaW WhiV aOORcaWiRQ fRUPXOa ZiOO be XVed iV QRW iQWeQded (aQd VhaOO QRW be XVed) fRU aQ\ RWheU 

SXUSRVe RU RbjecWiYe ZhaWVReYeU.  

i. DefeQdaQW, iQ cRQVXOWaWiRQ ZiWh COaVV CRXQVeO aQd WheiU e[SeUWV, 

VhaOO ideQWif\ daWa²WR Whe e[WeQW iW e[iVWV iQ UeaVRQabO\ acceVVibOe eOecWURQic 

fRUP²VXfficieQW WR caOcXOaWe aQd iPSOePeQW Whe aOORcaWiRQ Rf Whe NeW SeWWOePeQW 

FXQd aV SURYided iQ SecWiRQ IX. The caOcXOaWiRQ Rf Whe aOORcaWiRQV VhaOO be 

SeUfRUPed b\ Whe PaUWieV aQd WheiU e[SeUWV aQd/RU Whe SeWWOePeQW AdPiQiVWUaWRU, aV 
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deVcUibed beORZ, aQd Whe iPSOePeQWaWiRQ Rf Whe aOORcaWiRQV cRQWePSOaWed b\ 

SecWiRQ IX VhaOO be jRiQWO\ XQdeUWakeQ b\ Whe SeWWOePeQW AdPiQiVWUaWRU aQd 

DefeQdaQW. SXbjecW WR iWV VWaWXWRU\ aQd UegXOaWRU\ RbOigaWiRQV WR SURWecW iWV 

cXVWRPeUV¶ SUiYaWe fiQaQciaO iQfRUPaWiRQ, aQd SXUVXaQW WR aQ\ cRQfideQWiaOiW\, daWa 

SURWecWiRQ, RU RWheU agUeePeQWV UeVWUicWiQg Whe diVVePiQaWiRQ Rf daWa RU iQfRUPaWiRQ, 

DefeQdaQW VhaOO Pake aYaiOabOe daWa aQd iQfRUPaWiRQ VXfficieQW WR aOORZ COaVV 

CRXQVeO aQd WheiU e[SeUWV aQd Whe SeWWOePeQW AdPiQiVWUaWRU WR deWeUPiQe aQd/RU

cRQfiUP Whe caOcXOaWiRQV aQd aOORcaWiRQV cRQWePSOaWed b\ WhiV AgUeePeQW. 

ii. SeWWOePeQW COaVV MePbeUV VhaOO be Said SUR UaWa diVWUibXWiRQV Rf Whe 

NeW SeWWOePeQW FXQd XViQg Whe fROORZiQg fRUPXOa:  (NeW SeWWOePeQW FXQd/TRWaO 

dROOaU YaOXe Rf ReWU\ OD FeeV) [ (TRWaO dROOaU aPRXQW Rf ReWU\ OD FeeV chaUged 

WR WhaW SeWWOePeQW COaVV MePbeU, OeVV aQ\ adjXVWPeQW fRU UefXQdV Pade Rf OYeUdUafW 

FeeV WR WhaW SaUWicXOaU COaVV MePbeU aV ideQWified b\ Whe PaUWieV aQd WheiU e[SeUWV 

baVed RQ UeYieZ aQd aQaO\ViV Rf DefeQdaQW¶V UeaVRQabO\ acceVVibOe daWa aQd 

iQfRUPaWiRQ).

iii. SeWWOePeQW COaVV MePbeU Pa\PeQWV VhaOO be Pade QR OaWeU WhaQ 

90 da\V afWeU Whe EffecWiYe DaWe, aV fROORZV:

1. FRU WhRVe SeWWOePeQW COaVV MePbeUV ZhR aUe CXUUeQW 

AccRXQW HROdeUV aW Whe WiPe Rf diVWUibXWiRQ Rf Whe SeWWOePeQW 

FXQd, a cUediW fRU Whe SeWWOePeQW COaVV MePbeU Pa\PeQW 

VhaOO be aSSOied WR Whe accRXQW Whe SeWWOePeQW COaVV MePbeU 

iV PaiQWaiQiQg aW Whe WiPe Rf Whe cUediW. WiWhiQ Vi[W\ (60)

da\V Rf Whe EffecWiYe DaWe, Whe SeWWOePeQW AdPiQiVWUaWRU 
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VhaOO WUaQVfeU WR DefeQdaQW fXQdV eTXaO WR Whe WRWaO aPRXQW Rf 

Sa\PeQWV dXe WR SeWWOePeQW COaVV MePbeUV ZhR aUe CXUUeQW 

AccRXQW HROdeUV. If, aW WhaW WiPe, DefeQdaQW iV XQabOe WR 

cRPSOeWe ceUWaiQ cUediW(V), DefeQdaQW VhaOO deOiYeU Whe WRWaO 

aPRXQW Rf XQVXcceVVfXO SeWWOePeQW COaVV MePbeU Pa\PeQWV 

back WR Whe SeWWOePeQW AdPiQiVWUaWRU WR be Said b\ check iQ 

accRUdaQce ZiWh VXbVecWiRQ 2 beORZ.  

2. FRU WhRVe SeWWOePeQW COaVV MePbeUV ZhR aUe FRUPeU 

AccRXQW HROdeUV aW Whe WiPe Rf Whe diVWUibXWiRQ Rf Whe NeW 

SeWWOePeQW FXQd, Whe\ VhaOO be VeQW a check b\ Whe SeWWOePeQW 

AdPiQiVWUaWRU aW Whe addUeVV XVed WR SURYide Whe NRWice, RU 

aW VXch RWheU addUeVV aV deVigQaWed b\ Whe SeWWOePeQW COaVV 

MePbeU. FRU jRiQWO\ heOd accRXQWV, checkV ZiOO be Sa\abOe 

WR aOO PePbeUV, aQd ZiOO be PaiOed WR Whe fiUVW PePbeU OiVWed 

RQ Whe accRXQW. The SeWWOePeQW AdPiQiVWUaWRU ZiOO Pake 

UeaVRQabOe effRUWV WR ORcaWe Whe SURSeU addUeVV fRU aQ\ check 

UeWXUQed b\ Whe PRVWaO SeUYice aV XQdeOiYeUabOe aQd ZiOO Ue-

PaiO iW RQce WR Whe XSdaWed addUeVV RU, iQ Whe caVe Rf a jRiQWO\ 

heOd accRXQW, aQd iQ Whe SeWWOePeQW AdPiQiVWUaWRU¶V 

diVcUeWiRQ, WR aQ accRXQWhROdeU RWheU WhaQ Whe RQe OiVWed fiUVW. 

The SeWWOePeQW COaVV MePbeU VhaOO haYe 180 da\V WR 

QegRWiaWe Whe check. AQ\ checkV XQcaVhed afWeU 180 da\V 

VhaOO be diVWUibXWed SXUVXaQW WR SecWiRQ X.   
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X. DiVpoViWion of ReVidXal FXndV 

74. WiWhiQ RQe \eaU afWeU Whe daWe Whe SeWWOePeQW AdPiQiVWUaWRU PaiOV Whe fiUVW 

SeWWOePeQW COaVV MePbeU Pa\PeQW, aQ\ UePaiQiQg aPRXQWV UeVXOWiQg fURP XQcaVhed checkV VhaOO 

eiWheU be diVWUibXWed: (a) iQ a VecRQd URXQd Rf diVWUibXWiRQ WR WhRVe SeWWOePeQW COaVV MePbeUV ZhR 

aUe CXUUeQW AccRXQW HROdeUV RU ZhR caVhed WheiU iQiWiaO VeWWOePeQW check, if COaVV CRXQVeO 

deWeUPiQeV WhaW a VecRQd diVWUibXWiRQ iV ecRQRPicaOO\ UeaVRQabOe, giYeQ Whe cRVWV Rf a VecRQd 

diVWUibXWiRQ (Zhich PXVW be Said RXW Rf Whe SeWWOePeQW FXQd) aQd Whe UeOaWiYe aPRXQW Rf VXch a 

VecRQd diVWUibXWiRQ; RU (b) WR aQ aSSURSUiaWe F\ SUHV UeciSieQW agUeed WR b\ Whe PaUWieV aQd aSSURYed 

b\ Whe CRXUW. If a VecRQd diVWUibXWiRQ iV Pade, aQ\ aPRXQWV UePaiQiQg XQcOaiPed Vi[ PRQWhV afWeU 

Whe VecRQd diVWUibXWiRQ VhaOO be diVWUibXWed WR aQ aSSURSUiaWe F\ SUHV UeciSieQW agUeed WR b\ Whe 

PaUWieV aQd aSSURYed b\ Whe CRXUW.   

XI. ReleaVeV

75. AV Rf Whe EffecWiYe DaWe, ReOeaViQg PaUWieV VhaOO aXWRPaWicaOO\ be deePed WR haYe 

fXOO\ aQd iUUeYRcabO\ UeOeaVed aQd fRUeYeU diVchaUged DefeQdaQW aQd each Rf iWV SUeVeQW aQd fRUPeU 

SaUeQWV, VXbVidiaUieV, diYiViRQV, affiOiaWeV, SUedeceVVRUV, VXcceVVRUV aQd aVVigQV, aQd Whe SUeVeQW 

aQd fRUPeU diUecWRUV, RfficeUV, ePSOR\eeV, ageQWV, iQVXUeUV, PePbeUV, aWWRUQe\V, adYiVRUV, 

cRQVXOWaQWV, UeSUeVeQWaWiYeV, SaUWQeUV, jRiQW YeQWXUeUV, iQdeSeQdeQW cRQWUacWRUV, ZhROeVaOeUV, 

UeVeOOeUV, diVWUibXWRUV, UeWaiOeUV, SUedeceVVRUV, VXcceVVRUV aQd aVVigQV Rf each Rf WheP (³ReOeaVed 

PaUWieV´), Rf aQd fURP aQ\ aQd aOO OiabiOiWieV, UighWV, cOaiPV, acWiRQV, caXVeV Rf acWiRQ, dePaQdV, 

daPageV, cRVWV, aWWRUQe\V¶ feeV, ORVVeV aQd UePedieV, ZheWheU kQRZQ RU XQkQRZQ, e[iVWiQg RU 

SRWeQWiaO, VXVSecWed RU XQVXVSecWed, OiTXidaWed RU XQOiTXidaWed, OegaO, VWaWXWRU\, RU eTXiWabOe, baVed 

RQ cRQWUacW, WRUW RU aQ\ RWheU WheRU\, WhaW UeVXOW fURP, aUiVe RXW Rf, aUe baVed XSRQ, RU UeOaWe (diUecWO\ 

RU iQdiUecWO\) WR Whe cRQdXcW, RPiVViRQV, dXWieV RU PaWWeUV XS WR aQd iQcOXdiQg Whe daWe Rf 
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PUeOiPiQaU\ ASSURYaO WhaW ZeUe RU cRXOd haYe beeQ aOOeged iQ Whe AcWiRQ b\ POaiQWiff RU b\ aQ\ 

RWheU MePbeUV Rf Whe SeWWOePeQW COaVV  UeOaWiQg iQ aQ\ Za\ WR Whe aVVeVVPeQW Rf ReWU\ OD FeeV

(³ReOeaVed COaiPV´), iQcOXdiQg, ZiWhRXW OiPiWaWiRQ, aQ\ cOaiPV, acWiRQV, caXVeV Rf acWiRQ, dePaQdV, 

daPageV, ORVVeV, RU UePedieV UeOaWiQg WR, baVed XSRQ, UeVXOWiQg fURP, RU aUiViQg RXW Rf DefeQdaQW¶V 

SUacWiceV, SROicieV aQd SURcedXUeV UeOaWed WR Whe aXWhRUi]aWiRQ, SURceVViQg, Sa\PeQW, UeWXUQ aQd/RU 

UejecWiRQ Rf aQ iWeP RU aQ\ faiOXUe WR adeTXaWeO\ RU cOeaUO\ diVcORVe, iQ RQe RU PRUe cRQWUacWV, 

agUeePeQWV, diVcORVXUeV, RU RWheU ZUiWWeQ PaWeUiaOV, WhURXgh RUaO cRPPXQicaWiRQV, RU iQ aQ\ RWheU 

PaQQeU RYeUdUafW fee SUacWiceV. 

76. WiWh UeVSecW WR Whe ReOeaVed COaiPV, POaiQWiff aQd Whe SeWWOePeQW COaVV MePbeUV 

VhaOO be deePed WR haYe, aQd b\ RSeUaWiRQ Rf Whe SeWWOePeQW VhaOO haYe, e[SUeVVO\ ZaiYed aQd 

UeOiQTXiVhed, WR Whe fXOOeVW e[WeQW SeUPiWWed b\ OaZ, Whe SURYiViRQV, UighWV aQd beQefiWV Rf SecWiRQ 

1542 Rf Whe CaOifRUQia CiYiO CRde (WR Whe e[WeQW iW iV aSSOicabOe, RU aQ\ RWheU ViPiOaU SURYiViRQ 

XQdeU fedeUaO, VWaWe RU ORcaO OaZ WR Whe e[WeQW aQ\ VXch SURYiViRQ iV aSSOicabOe), Zhich UeadV: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO 
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR OR RELEASED PARTY. 

77. ThXV, VXbjecW WR aQd iQ accRUdaQce ZiWh WhiV AgUeePeQW, eYeQ if Whe POaiQWiff aQd/RU 

aQ\ SeWWOePeQW COaVV MePbeU Pa\ diVcRYeU facWV iQ addiWiRQ WR RU diffeUeQW fURP WhRVe Zhich Whe\ 

QRZ kQRZ RU beOieYe WR be WUXe ZiWh UeVSecW WR Whe VXbjecW PaWWeU Rf Whe ReOeaVed COaiPV, POaiQWiff 

aQd each SeWWOePeQW COaVV MePbeU, XSRQ eQWU\ Rf FiQaO ASSURYaO Rf Whe SeWWOePeQW, VhaOO be 

deePed WR haYe aQd b\ RSeUaWiRQ Rf Whe FiQaO ASSURYaO OUdeU, VhaOO haYe, fXOO\, fiQaOO\, aQd fRUeYeU 

VeWWOed aQd UeOeaVed aOO Rf Whe ReOeaVed COaiPV.  ThiV iV WUXe ZheWheU VXch cOaiPV aUe kQRZQ RU 

XQkQRZQ, VXVSecWed, RU XQVXVSecWed, cRQWiQgeQW RU QRQ-cRQWiQgeQW, ZheWheU RU QRW cRQceaOed RU 

Case 0:21-cv-61376-JEM   Document 28-1   Entered on FLSD Docket 11/01/2021   Page 28 of 74



28

hiddeQ, Zhich QRZ e[iVW, RU heUeWRfRUe haYe e[iVWed XSRQ aQ\ WheRU\ Rf OaZ RU eTXiW\ QRZ e[iVWiQg 

RU cRPiQg iQWR e[iVWeQce iQ Whe fXWXUe, iQcOXdiQg, bXW QRW OiPiWed WR, cRQdXcW Zhich iV QegOigeQW, 

iQWeQWiRQaO, ZiWh RU ZiWhRXW PaOice, RU a bUeach Rf aQ\ dXW\, OaZ, RU UXOe, ZiWhRXW UegaUd WR Whe 

VXbVeTXeQW diVcRYeU\ RU e[iVWeQce Rf VXch diffeUeQW RU addiWiRQaO facWV. 

78. The ReOeaVeV SURYided fRU heUeiQ aUe a UeVXOW Rf PePbeUVhiS iQ Whe SeWWOePeQW 

COaVV, Whe CRXUW¶V aSSURYaO SURceVV, aQd RccXUUeQce Rf Whe EffecWiYe DaWe, aQd aUe QRW cRQdiWiRQed 

RQ UeceiSW Rf Sa\PeQW RU UedXcWiRQ Rf aQ\ RXWVWaQdiQg RbOigaWiRQ b\ aQ\ SaUWicXOaU SeWWOePeQW COaVV 

MePbeU. 

79. NRWhiQg iQ WhiV AgUeePeQW VhaOO RSeUaWe RU be cRQVWUXed WR UeOeaVe aQ\ cOaiPV RU 

UighWV WhaW DefeQdaQW haV WR UecRYeU aQ\ SaVW, SUeVeQW, RU fXWXUe aPRXQWV WhaW Pa\ be RZed b\ 

POaiQWiff RU b\ aQ\ SeWWOePeQW COaVV MePbeU RQ hiV/heU accRXQWV, ORaQV RU aQ\ RWheU debWV ZiWh 

DefeQdaQW, SXUVXaQW WR Whe WeUPV aQd cRQdiWiRQV Rf VXch accRXQWV, ORaQV, RU aQ\ RWheU debWV. 

LikeZiVe, QRWhiQg iQ WhiV AgUeePeQW VhaOO RSeUaWe RU be cRQVWUXed WR UeOeaVe aQ\ defeQVeV RU UighWV 

Rf VeW-Rff RU UecRXSPeQW WhaW POaiQWiff RU aQ\ SeWWOePeQW COaVV MePbeU haV, RWheU WhaQ ZiWh UeVSecW 

WR Whe cOaiPV e[SUeVVO\ UeOeaVed b\ WhiV AgUeePeQW, iQ Whe eYeQW DefeQdaQW aQd/RU iWV aVVigQV VeekV 

WR UecRYeU aQ\ SaVW, SUeVeQW, RU fXWXUe aPRXQWV WhaW Pa\ be RZed b\ POaiQWiff RU b\ aQ\ SeWWOePeQW 

COaVV MePbeU RQ hiV/heU accRXQWV, ORaQV, RU aQ\ RWheU debWV ZiWh DefeQdaQW, SXUVXaQW WR Whe WeUPV 

aQd cRQdiWiRQV Rf VXch accRXQWV, ORaQV, RU aQ\ RWheU debWV. 

XII. TeUminaWion of SeWWlemenW 

80. ThiV AgUeePeQW VhaOO be VXbjecW WR aQd iV e[SUeVVO\ cRQdiWiRQed RQ Whe RccXUUeQce 

Rf aOO Rf Whe fROORZiQg eYeQWV: 

a. The CRXUW haV eQWeUed Whe PUeOiPiQaU\ ASSURYaO OUdeU, aV UeTXiUed b\ SecWiRQ 

 V abRYe; 
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b. The CRXUW haV eQWeUed Whe FiQaO ASSURYaO OUdeU aV UeTXiUed b\ SecWiRQ V

abRYe, aQd aOO RbjecWiRQV, if aQ\, WR VXch OUdeU aUe RYeUUXOed, aQd aOO aSSeaOV 

WakeQ fURP VXch OUdeU aUe UeVROYed iQ faYRU Rf aSSURYaO; aQd 

c. The EffecWiYe DaWe haV RccXUUed. 

81. The SeWWOePeQW VhaOO becRPe effecWiYe RQ Whe EffecWiYe DaWe XQOeVV eaUOieU 

WeUPiQaWed iQ accRUdaQce ZiWh Whe SURYiViRQV Rf WhiV AgUeePeQW.  

82. IQ addiWiRQ WR RWheU UighWV WR WeUPiQaWiRQ VeW fRUWh iQ WhiV AgUeePeQW, DefeQdaQW, iQ 

iWV VROe aQd abVROXWe diVcUeWiRQ, VhaOO aOVR haYe Whe RSWiRQ WR WeUPiQaWe WhiV AgUeePeQW if 5% RU 

PRUe Rf Whe WRWaO SeWWOePeQW COaVV PePbeUV RSW-RXW Rf Whe SeWWOePeQW.  DefeQdaQW VhaOO QRWif\ COaVV 

CRXQVeO aQd Whe CRXUW Rf iWV iQWeQW WR WeUPiQaWe WhiV AgUeePeQW SXUVXaQW WR WhiV SaUagUaSh ZiWhiQ 

10 bXViQeVV da\V afWeU Whe eQd Rf Whe OSW-OXW PeUiRd, RU Whe RSWiRQ WR WeUPiQaWe VhaOO be cRQVideUed 

ZaiYed.   

83. IQ Whe eYeQW WhiV AgUeePeQW iV WeUPiQaWed RU faiOV WR becRPe effecWiYe, WheQ Whe 

PaUWieV VhaOO be UeVWRUed WR WheiU UeVSecWiYe SRViWiRQV iQ WhiV caVe aV Whe\ e[iVWed aV Rf Whe daWe Rf 

Whe e[ecXWiRQ Rf WhiV AgUeePeQW.  IQ VXch eYeQW, Whe WeUPV aQd SURYiViRQV Rf WhiV AgUeePeQW VhaOO 

haYe QR fXUWheU fRUce aQd effecW ZiWh UeVSecW WR Whe SaUWieV aQd VhaOO QRW be XVed iQ WhiV caVe RU iQ 

aQ\ RWheU acWiRQ RU SURceediQg fRU aQ\ RWheU SXUSRVe, aQd aQ\ RUdeU eQWeUed b\ WhiV CRXUW iQ 

accRUdaQce ZiWh Whe WeUPV Rf WhiV AgUeePeQW VhaOO be WUeaWed aV YacaWed, QXQF SUR WXQF.  

84. IQ Whe eYeQW Rf a WeUPiQaWiRQ, (i) WhiV AgUeePeQW VhaOO be cRQVideUed QXOO aQd YRid; 

(ii) aOO Rf POaiQWiff¶V, COaVV CRXQVeO¶V, aQd DefeQdaQW¶V RbOigaWiRQV XQdeU Whe SeWWOePeQW VhaOO ceaVe 

WR be Rf aQ\ fRUce aQd effecW; (iii) Whe SeWWOePeQW FXQd VhaOO be UeWXUQed WR DefeQdaQW; aQd (iY) Whe 

PaUWieV VhaOO UeWXUQ WR Whe VWaWXV TXR DQWH iQ Whe AcWiRQ aV if Whe PaUWieV had QRW eQWeUed iQWR WhiV 

AgUeePeQW. IQ addiWiRQ, iQ Whe eYeQW Rf VXch a WeUPiQaWiRQ, aOO Rf Whe PaUWieV¶ UeVSecWiYe SUe-
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SeWWOePeQW UighWV, cOaiPV aQd defeQVeV ZiOO be UeWaiQed aQd SUeVeUYed.

85. IQ Whe eYeQW Whe SeWWOePeQW iV WeUPiQaWed iQ accRUdaQce ZiWh Whe SURYiViRQV Rf WhiV 

AgUeePeQW, aQ\ diVcXVViRQV, RffeUV, RU QegRWiaWiRQV aVVRciaWed ZiWh WhiV SeWWOePeQW VhaOO QRW be 

diVcRYeUabOe RU RffeUed iQWR eYideQce RU XVed iQ Whe AcWiRQ RU aQ\ RWheU acWiRQ RU SURceediQg fRU 

aQ\ SXUSRVe. IQ VXch eYeQW, aOO PaUWieV WR Whe AcWiRQ VhaOO VWaQd iQ Whe VaPe SRViWiRQ aV if WhiV 

AgUeePeQW had QRW beeQ QegRWiaWed, Pade RU fiOed ZiWh Whe CRXUW.  

XIII. No AdmiVVion of LiabiliW\

86. DefeQdaQW cRQWiQXeV WR diVSXWe iWV OiabiOiW\ fRU Whe cOaiPV aOOeged iQ Whe AcWiRQ aQd 

PaiQWaiQV WhaW iWV RYeUdUafW aQd RYeUdUafW-UeWXUQ (NSF) SUacWiceV aQd UeSUeVeQWaWiRQV cRQceUQiQg 

WhRVe SUacWiceV cRPSOied, aW aOO WiPeV, ZiWh aSSOicabOe OaZV aQd UegXOaWiRQV aQd Whe WeUPV Rf Whe 

accRXQW agUeePeQWV ZiWh iWV cXVWRPeUV. DefeQdaQW dReV QRW adPiW aQ\ OiabiOiW\ RU ZURQgdRiQg Rf 

aQ\ kiQd, b\ WhiV AgUeePeQW RU RWheUZiVe.  DefeQdaQW haV agUeed WR eQWeU iQWR WhiV AgUeePeQW WR 

aYRid Whe fXUWheU e[SeQVe, iQcRQYeQieQce, aQd diVWUacWiRQ Rf bXUdeQVRPe aQd SURWUacWed OiWigaWiRQ, 

aQd WR be cRPSOeWeO\ fUee Rf aQ\ fXUWheU cOaiPV WhaW ZeUe aVVeUWed RU cRXOd SRVVibO\ haYe beeQ 

aVVeUWed iQ Whe AcWiRQ. 

87. COaVV CRXQVeO beOieYe WhaW Whe cOaiPV aVVeUWed iQ Whe AcWiRQ haYe PeUiW, aQd Whe\ 

haYe e[aPiQed aQd cRQVideUed Whe beQefiWV WR be RbWaiQed XQdeU Whe SURSRVed SeWWOePeQW VeW fRUWh 

iQ WhiV AgUeePeQW, Whe UiVkV aVVRciaWed ZiWh Whe cRQWiQXed SURVecXWiRQ Rf WhiV cRPSOe[, cRVWO\, aQd 

WiPe-cRQVXPiQg OiWigaWiRQ, aQd Whe OikeOihRRd Rf VXcceVV RQ Whe PeUiWV Rf Whe AcWiRQ. COaVV CRXQVeO 

fXOO\ iQYeVWigaWed Whe facWV aQd OaZ UeOeYaQW WR Whe PeUiWV Rf Whe cOaiPV, cRQdXcWed VigQificaQW 

iQfRUPaO diVcRYeU\, aQd cRQdXcWed iQdeSeQdeQW iQYeVWigaWiRQ Rf Whe chaOOeQged SUacWiceV. COaVV 

CRXQVeO cRQcOXded WhaW Whe SURSRVed SeWWOePeQW VeW fRUWh iQ WhiV AgUeePeQW iV faiU, adeTXaWe, 

UeaVRQabOe, aQd iQ Whe beVW iQWeUeVWV Rf Whe SeWWOePeQW COaVV MePbeUV.
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88. The PaUWieV XQdeUVWaQd aQd ackQRZOedge WhaW WhiV AgUeePeQW cRQVWiWXWeV a 

cRPSURPiVe aQd VeWWOePeQW Rf diVSXWed cOaiPV. NR acWiRQ WakeQ b\ Whe PaUWieV eiWheU SUeYiRXVO\ RU 

iQ cRQQecWiRQ ZiWh Whe QegRWiaWiRQV RU SURceediQgV cRQQecWed ZiWh WhiV AgUeePeQW VhaOO be deePed 

RU cRQVWUXed WR be aQ adPiVViRQ Rf Whe WUXWh RU faOViW\ Rf aQ\ cOaiPV RU defeQVeV heUeWRfRUe Pade, 

RU aQ ackQRZOedgPeQW RU adPiVViRQ b\ aQ\ SaUW\ Rf aQ\ faXOW, OiabiOiW\, RU ZURQgdRiQg Rf aQ\ kiQd 

ZhaWVReYeU, RU aQ adPiVViRQ b\ DefeQdaQW Rf Whe aSSURSUiaWeQeVV Rf ceUWificaWiRQ Rf aQ\ OiWigaWiRQ 

cOaVV. 

89. NeiWheU Whe SeWWOePeQW, QRU aQ\ acW SeUfRUPed, VWaWePeQW Pade RU dRcXPeQW 

VXbPiWWed RU e[ecXWed SXUVXaQW WR RU iQ fXUWheUaQce Rf Whe SeWWOePeQW: (a) iV RU Pa\ be deePed WR 

be, RU Pa\ be XVed aV, aQ adPiVViRQ Rf, RU eYideQce Rf, Whe YaOidiW\ Rf aQ\ cOaiP Pade b\ Whe 

POaiQWiff RU SeWWOePeQW COaVV MePbeUV, RU Rf aQ\ ZURQgdRiQg RU OiabiOiW\ Rf Whe ReOeaVed PaUWieV; 

(b) iV RU Pa\ be deePed WR be, RU Pa\ be XVed aV, aQ adPiVViRQ Rf, RU eYideQce Rf, aQ\ faXOW RU 

RPiVViRQ Rf aQ\ Rf Whe ReOeaVed PaUWieV, iQ Whe AcWiRQ RU iQ aQ\ SURceediQg iQ aQ\ cRXUW, 

adPiQiVWUaWiYe ageQc\, RU RWheU WUibXQaO; RU (c) iV RU Pa\ be deePed WR be, RU Pa\ be XVed aV, aQ 

adPiVViRQ b\ Whe ReOeaVed PaUWieV WhaW aQ\ OiWigaWiRQ cOaVV Pa\ be ceUWified.   

90. IQ addiWiRQ WR aQ\ RWheU defeQVeV DefeQdaQW Pa\ haYe aW OaZ, iQ eTXiW\, RU 

RWheUZiVe, WR Whe e[WeQW SeUPiWWed b\ OaZ, WhiV AgUeePeQW Pa\ be SOeaded aV a fXOO aQd cRPSOeWe 

defeQVe WR, aQd Pa\ be XVed aV Whe baViV fRU aQ iQjXQcWiRQ agaiQVW, aQ\ acWiRQ, VXiW RU RWheU 

SURceediQg WhaW Pa\ be iQVWiWXWed, SURVecXWed, RU aWWePSWed iQ bUeach Rf WhiV AgUeePeQW RU Whe 

ReOeaVeV cRQWaiQed heUeiQ.

XIV. ConfidenWialiW\ and Non-DiVpaUagemenW 

91. NeiWheU PaUW\ VhaOO iVVXe aQ\ SUeVV UeOeaVe RU VhaOO RWheUZiVe iQiWiaWe SUeVV cRYeUage 

Rf Whe SeWWOePeQW. If cRQWacWed, Whe PaUW\ Pa\ UeVSRQd geQeUaOO\, eiWheU RQOiQe RU iQ SeUVRQ, b\ 

VWaWiQg WhaW Whe SeWWOePeQW ZaV Ueached aQd WhaW iW ZaV a faiU aQd UeaVRQabOe UeVXOW. The PaUWieV 
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agUee WhaW Whe\ VhaOO QRW Pake aQ\ diVSaUagiQg UePaUkV, RU aQ\ UePaUkV WhaW cRXOd UeaVRQabO\ be 

cRQVWUXed aV diVSaUagiQg, ZheWheU RUaOO\ RU iQ ZUiWiQg, UegaUdiQg RQe aQRWheU RU WheiU RfficeUV, 

diUecWRUV, WUXVWeeV, ePSOR\eeV, cRQVXOWaQWV, aWWRUQe\V, SaUWQeUV, RZQeUV, affiOiaWeV, RU ageQWV.  

NRWhiQg iQ WhiV SaUagUaSh iV iQWeQded WR SURhibiW Whe PaUWieV fURP WeVWif\iQg RU UeVSRQdiQg WUXWhfXOO\ 

iQ UeVSRQVe WR aQ\ cRXUW RUdeU, aUbiWUaO RUdeU, VXbSReQa RU gRYeUQPeQW iQYeVWigaWiRQ.  

NRWZiWhVWaQdiQg WhiV SaUagUaSh, DefeQdaQW Pa\ iVVXe a VWaWePeQW cRQceUQiQg WhiV SeWWOePeQW iQ 

cRQjXQcWiRQ ZiWh aQ\ fiOiQgV RU UeSRUWiQg ZiWh RU WR aQ\ gRYeUQPeQWaO ageQc\.  

XV. MiVcellaneoXV PUoYiVionV 

92. GeQdeU aQd POXUaOV.  AV XVed iQ WhiV AgUeePeQW, Whe PaVcXOiQe, fePiQiQe RU QeXWeU 

geQdeU, aQd Whe ViQgXOaU RU SOXUaO QXPbeU, VhaOO each be deePed WR iQcOXde Whe RWheUV ZheQeYeU 

Whe cRQWe[W VR iQdicaWeV. 

93. BiQdiQg EffecW.  ThiV AgUeePeQW VhaOO be biQdiQg XSRQ, aQd iQXUe WR fRU Whe beQefiW 

Rf, Whe heiUV, e[ecXWRUV, adPiQiVWUaWRUV, VXcceVVRUV, beQeficiaUieV, aQd aVVigQV Rf Whe ReOeaViQg 

PaUWieV aQd Whe ReOeaVed PaUWieV. 

94. CRRSeUaWiRQ Rf PaUWieV.  The PaUWieV WR WhiV AgUeePeQW agUee WR cRRSeUaWe iQ gRRd 

faiWh WR SUeSaUe aQd e[ecXWe aOO dRcXPeQWV, WR Veek CRXUW aSSURYaO, XShROd CRXUW aSSURYaO, aQd dR 

aOO WhiQgV UeaVRQabO\ QeceVVaU\ WR cRPSOeWe aQd effecWXaWe Whe SeWWOePeQW deVcUibed iQ WhiV 

AgUeePeQW. 

95. ObOigaWiRQ WR MeeW aQd CRQfeU.  BefRUe fiOiQg aQ\ PRWiRQ iQ Whe CRXUW UaiViQg a 

diVSXWe aUiViQg RXW Rf RU UeOaWed WR WhiV AgUeePeQW, Whe PaUWieV VhaOO cRQVXOW ZiWh each RWheU aQd 

ceUWif\ WR Whe CRXUW WhaW Whe\ haYe cRQVXOWed. 

96. IQWegUaWiRQ.  ThiV AgUeePeQW cRQVWiWXWeV a ViQgOe, iQWegUaWed ZUiWWeQ cRQWUacW 

e[SUeVViQg Whe eQWiUe agUeePeQW Rf Whe PaUWieV UeOaWiYe WR Whe VXbjecW PaWWeU heUeRf. NR cRYeQaQWV, 

agUeePeQWV, UeSUeVeQWaWiRQV, RU ZaUUaQWieV Rf aQ\ kiQd ZhaWVReYeU haYe beeQ Pade b\ aQ\ PaUW\ 
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heUeWR, e[ceSW aV SURYided fRU heUeiQ. 

97. NR CRQfOicW IQWeQded.  AQ\ iQcRQViVWeQc\ beWZeeQ Whe headiQgV XVed iQ WhiV 

AgUeePeQW aQd Whe We[W Rf Whe SaUagUaShV Rf WhiV AgUeePeQW VhaOO be UeVROYed iQ faYRU Rf Whe We[W. 

98. GRYeUQiQg LaZ. E[ceSW aV RWheUZiVe SURYided heUeiQ, Whe AgUeePeQW aQd aOO 

diVSXWeV aUiViQg RXW Rf RU UeOaWiQg WR (diUecWO\ RU iQdiUecWO\) Whe AgUeePeQW VhaOO be cRQVWUXed iQ 

accRUdaQce ZiWh, aQd be gRYeUQed b\, Whe OaZV Rf Whe SWaWe Rf FORUida, ZiWhRXW UegaUd WR Whe 

SUiQciSOeV WheUeRf UegaUdiQg chRice Rf OaZ. 

99. CRXQWeUSaUWV aQd EOecWURQic SigQaWXUeV. ThiV AgUeePeQW Pa\ be e[ecXWed iQ aQ\ 

QXPbeU Rf cRXQWeUSaUWV, each Rf Zhich VhaOO be deePed aQ RUigiQaO, bXW aOO Rf Zhich WRgeWheU VhaOO 

cRQVWiWXWe RQe aQd Whe VaPe iQVWUXPeQW, eYeQ WhRXgh aOO PaUWieV dR QRW VigQ Whe VaPe cRXQWeUSaUWV. 

OUigiQaO VigQaWXUeV aUe QRW UeTXiUed. AQ\ haQdZUiWWeQ VigQaWXUe VXbPiWWed b\ facViPiOe RU WhURXgh 

ePaiO Rf aQ AdRbe PDF VhaOO be deePed aQ RUigiQaO. IQ addiWiRQ, Whe PaUWieV agUee WhaW aQ\ 

EOecWURQic SigQaWXUe b\ a PaUW\ WR WhiV AgUeePeQW iV iQWeQded WR aXWheQWicaWe WhiV ZUiWiQg aQd haV

Whe VaPe fRUce aQd effecW aV a haQdZUiWWeQ VigQaWXUe.  PXUVXaQW WR Whe FORUida UQifRUP EOecWURQic 

TUaQVacWiRQ AcW, ³EOecWURQic SigQaWXUe´ PeaQV aQ eOecWURQic VRXQd, V\PbRO, RU SURceVV aWWached 

WR RU ORgicaOO\ aVVRciaWed ZiWh a UecRUd aQd e[ecXWed RU adRSWed b\ a SeUVRQ ZiWh Whe iQWeQW WR VigQ 

Whe UecRUd.  SXch EOecWURQic SigQaWXUe iQcOXdeV, ZiWhRXW OiPiWaWiRQ, a VigQaWXUe VXbPiWWed WhURXgh 

Whe DRcXSigQ digiWaO WUaQVacWiRQ V\VWeP.  

100. JXUiVdicWiRQ. The CRXUW VhaOO UeWaiQ jXUiVdicWiRQ RYeU Whe iPSOePeQWaWiRQ, 

eQfRUcePeQW, aQd SeUfRUPaQce Rf WhiV AgUeePeQW, aQd VhaOO haYe e[cOXViYe jXUiVdicWiRQ RYeU aQ\ 

VXiW, acWiRQ, SURceediQg, RU diVSXWe aUiViQg RXW Rf RU UeOaWiQg WR (diUecWO\ RU iQdiUecWO\) WhiV 

AgUeePeQW WhaW caQQRW be UeVROYed b\ QegRWiaWiRQ aQd agUeePeQW b\ cRXQVeO fRU Whe PaUWieV. The 

CRXUW VhaOO UeWaiQ jXUiVdicWiRQ ZiWh UeVSecW WR Whe adPiQiVWUaWiRQ, cRQVXPPaWiRQ, aQd eQfRUcePeQW 
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Rf Whe AgUeePeQW aQd VhaOO UeWaiQ jXUiVdicWiRQ fRU Whe SXUSRVe Rf eQfRUciQg aOO WeUPV Rf Whe 

AgUeePeQW. The CRXUW VhaOO aOVR UeWaiQ jXUiVdicWiRQ RYeU aOO TXeVWiRQV aQd/RU diVSXWeV UeOaWed WR Whe 

NRWice PURgUaP aQd Whe SeWWOePeQW AdPiQiVWUaWRU. AV SaUW Rf WheiU agUeePeQW WR UeQdeU VeUYiceV iQ 

cRQQecWiRQ ZiWh WhiV SeWWOePeQW, Whe SeWWOePeQW AdPiQiVWUaWRU VhaOO cRQVeQW WR Whe jXUiVdicWiRQ Rf 

Whe CRXUW fRU WhiV SXUSRVe. The CRXUW VhaOO UeWaiQ jXUiVdicWiRQ RYeU Whe eQfRUcePeQW Rf aQ\ 

iQjXQcWiRQ baUUiQg aQd eQjRiQiQg aOO ReOeaViQg PaUWieV fURP aVVeUWiQg aQ\ Rf Whe ReOeaVed COaiPV 

aQd fURP SXUVXiQg aQ\ ReOeaVed COaiPV agaiQVW DefeQdaQW RU iWV affiOiaWeV aW aQ\ WiPe, iQcOXdiQg 

dXUiQg aQ\ aSSeaO fURP Whe FiQaO ASSURYaO OUdeU. 

101. NRWiceV.  AOO QRWiceV WR COaVV CRXQVeO, DefeQdaQW RU DefeQdaQW¶V CRXQVeO SURYided

fRU heUeiQ, VhaOO be VeQW b\ ePaiO ZiWh a haUd cRS\ VeQW b\ RYeUQighW PaiO WR: 

COHEN & MALAD, LLP
L\QQ A. TRRSV, EVT. 
1 IQdiaQa STXaUe, SXiWe 1400 
IQdiaQaSROiV, IN 46204 
EPaiO: OWRRSV@cRheQaQdPaOad.cRP 

KOPELOWITZ OSTROW P.A.
Jeff OVWURZ, EVT. 
JRQaWhaQ M. SWUeiVfeOd, EVT. 
1 WeVW LaV OOaV BOYd. 
SXiWe 500 
FRUW LaXdeUdaOe, FL 33301 
EPaiO: RVWURZ@kROaZ\eUV.cRP 

VWUeiVfeOd@kROaZ\eUV.cRP 
CODVV CRXQVHO 

KALIEL GOLD PLLC 
JeffUe\ KaOieO, EVT. 
1875 CRQQecWicXW AYeQXe NW, 10Wh FORRU 
WaVhiQgWRQ, DC 20009 
EPaiO: jkaOieO@kaOieOgROd.cRP 
CODVV CRXQVHO 
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PIERCE ATWOOD LLP
LXcXV A. RiWchie, EVT. 
MeUUiOO¶V WaUf
254 CRPPeUciaO SWUeeW 
PRUWOaQd, ME 04101 
EPaiO OUiWchie@SieUceaWZRRd.cRP 
CRXQVHO IRU TD BDQN, N.A. 

DeiUdUe McIQeUQe\ 
TD BaQk, N.A. 
SeQiRU CRXQVeO 
1701 RRXWe 70 EaVW, 4Wh FO. 
CheUU\ HiOO, NJ  08003 
856.505.2293 
deiUdUe.PciQeUQe\@Wd.cRP 
CRXQVHO IRU TD BDQN, N.A. 

The QRWice UeciSieQWV aQd addUeVVeV deVigQaWed abRYe Pa\ be chaQged b\ ZUiWWeQ QRWice. USRQ Whe 

UeTXeVW Rf aQ\ Rf Whe PaUWieV, Whe PaUWieV agUee WR SURPSWO\ SURYide each RWheU ZiWh cRSieV Rf 

RbjecWiRQV, UeTXeVWV fRU e[cOXViRQ, RU RWheU fiOiQgV UeceiYed aV a UeVXOW Rf Whe NRWice SURgUaP. 

102. MRdificaWiRQ aQd APeQdPeQW.  ThiV AgUeePeQW Pa\ QRW be aPeQded RU PRdified,

e[ceSW b\ a ZUiWWeQ iQVWUXPeQW VigQed b\ COaVV CRXQVeO aQd cRXQVeO fRU DefeQdaQW aQd, if Whe 

SeWWOePeQW haV beeQ aSSURYed SUeOiPiQaUiO\ b\ Whe CRXUW, aSSURYed b\ Whe CRXUW. 

103. NR WaiYeU.  The ZaiYeU b\ aQ\ PaUW\ Rf aQ\ bUeach Rf WhiV AgUeePeQW b\ aQRWheU

PaUW\ VhaOO QRW be deePed RU cRQVWUXed aV a ZaiYeU Rf aQ\ RWheU bUeach, ZheWheU SUiRU, VXbVeTXeQW, 

RU cRQWePSRUaQeRXV, Rf WhiV AgUeePeQW. 

104. AXWhRUiW\.  COaVV CRXQVeO (fRU Whe POaiQWiff aQd Whe SeWWOePeQW COaVV MePbeUV), aQd

cRXQVeO fRU DefeQdaQW, UeSUeVeQW aQd ZaUUaQW WhaW Whe SeUVRQV VigQiQg WhiV AgUeePeQW RQ WheiU 

behaOf haYe fXOO SRZeU aQd aXWhRUiW\ WR biQd eYeU\ SeUVRQ, SaUWQeUVhiS, cRUSRUaWiRQ RU eQWiW\ 

iQcOXded ZiWhiQ Whe defiQiWiRQV Rf POaiQWiff aQd DefeQdaQW WR aOO WeUPV Rf WhiV AgUeePeQW. AQ\ 

SeUVRQ e[ecXWiQg WhiV AgUeePeQW iQ a UeSUeVeQWaWiYe caSaciW\ UeSUeVeQWV aQd ZaUUaQWV WhaW he RU 
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Vhe iV fXOO\ aXWhRUi]ed WR dR VR aQd WR biQd Whe PaUW\ RQ ZhRVe behaOf he RU Vhe VigQV WhiV AgUeePeQW 

WR aOO Rf Whe WeUPV aQd SURYiViRQV Rf WhiV AgUeePeQW. 

105. AgUeePeQW MXWXaOO\ PUeSaUed.  NeiWheU DefeQdaQW QRU POaiQWiff, QRU aQ\ Rf WheP,

VhaOO be cRQVideUed WR be Whe dUafWeU Rf WhiV AgUeePeQW RU aQ\ Rf iWV SURYiViRQV fRU Whe SXUSRVe Rf 

aQ\ VWaWXWe, caVe OaZ, RU UXOe Rf iQWeUSUeWaWiRQ RU cRQVWUXcWiRQ WhaW ZRXOd RU PighW caXVe aQ\ 

SURYiViRQ WR be cRQVWUXed agaiQVW Whe dUafWeU Rf WhiV AgUeePeQW. 

106. IQdeSeQdeQW IQYeVWigaWiRQ aQd DeciViRQ WR SeWWOe.  The PaUWieV XQdeUVWaQd aQd

ackQRZOedge WhaW Whe\: (a) haYe SeUfRUPed aQ iQdeSeQdeQW iQYeVWigaWiRQ Rf Whe aOOegaWiRQV Rf facW 

aQd OaZ Pade iQ cRQQecWiRQ ZiWh WhiV AcWiRQ; aQd (b) WhaW eYeQ if Whe\ Pa\ heUeafWeU diVcRYeU facWV 

iQ addiWiRQ WR, RU diffeUeQW fURP, WhRVe WhaW Whe\ QRZ kQRZ RU beOieYe WR be WUXe ZiWh UeVSecW WR Whe 

VXbjecW PaWWeU Rf Whe AcWiRQ aV UefOecWed iQ WhiV AgUeePeQW, WhaW ZiOO QRW affecW RU iQ aQ\ UeVSecW 

OiPiW Whe biQdiQg QaWXUe Rf WhiV AgUeePeQW. IW iV Whe PaUWieV¶ iQWeQWiRQ WR UeVROYe WheiU diVSXWeV iQ 

cRQQecWiRQ ZiWh WhiV AcWiRQ SXUVXaQW WR Whe WeUPV Rf WhiV AgUeePeQW QRZ aQd WhXV, iQ fXUWheUaQce 

Rf WheiU iQWeQWiRQV, Whe AgUeePeQW VhaOO UePaiQ iQ fXOO fRUce aQd effecW QRWZiWhVWaQdiQg Whe 

diVcRYeU\ Rf aQ\ addiWiRQaO facWV RU OaZ, RU chaQgeV iQ OaZ, aQd WhiV AgUeePeQW VhaOO QRW be VXbjecW 

WR UeVciVViRQ RU PRdificaWiRQ b\ UeaVRQ Rf aQ\ chaQgeV RU diffeUeQceV iQ facWV RU OaZ, VXbVeTXeQWO\ 

RccXUUiQg RU RWheUZiVe. 

107. ReceiSW Rf AdYice Rf CRXQVeO.  Each PaUW\ ackQRZOedgeV, agUeeV, aQd VSecificaOO\

ZaUUaQWV WhaW he, Vhe, RU iW haV fXOO\ Uead WhiV AgUeePeQW aQd Whe ReOeaVeV cRQWaiQed heUeiQ, 

UeceiYed iQdeSeQdeQW OegaO adYice ZiWh UeVSecW WR Whe adYiVabiOiW\ Rf eQWeUiQg iQWR WhiV AgUeePeQW 

aQd Whe ReOeaVeV, aQd Whe OegaO effecWV Rf WhiV AgUeePeQW aQd Whe ReOeaVeV, aQd fXOO\ XQdeUVWaQdV 

Whe effecW Rf WhiV AgUeePeQW aQd Whe ReOeaVeV. 
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DaWed: _________________________
JiOO AbeUcURPbie
PODLQWLII 

DaWed: _________________________ 

 

DaWed: _________________________
Jeff OVWURZ, EVT.
KOPELOWITZ OSTROW P.A. 
CODVV CRXQVHO 

DaWed:_________________________ 
L\QQ TRRSV, EVT. 
COHEN & MALAD
CODVV CRXQVHO 

DaWed:  ________________________ 

DaWed: ________________________ 

TD BaQk, N.A. 

B\:  ____________________ 
ITS_____________________ 

__________________________________ 
LXcXV A. RiWchie, EVT. 
CRXQVHO IRU TD BDQN 
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DaWed: _________________________ 
Jill AbeUcURPbie 
POaLQWLff 

DaWed: _________________________ 
JeffUe\ Kaliel, EVT. 
KALIEL GOLD PLLC  
COaVV CRXQVeO 

DaWed: _________________________ 
Jeff OVWURZ, EVT. 
KOPELOWITZ OSTROW P.A. 
COaVV CRXQVeO 

DaWed:_________________________ 
L\QQ TRRSV, EVT. 
COHEN & MALAD 
COaVV CRXQVeO 

DaWed:  ________________________ 

DaWed: ________________________ 

TD BaQk, N.A. 

B\:  ____________________ 
ITS_____________________ 

LXcXV A. RiWchie, EVT. 
CRXQVeO fRU TD BaQN 

Case 0:21-cv-61376-JEM   Document 28-1   Entered on FLSD Docket 11/01/2021   Page 39 of 74


