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1. Plaintiffs Marie Mezile, Nicole Margiotta, Laura Barbu, Charlotte Willoughby,
Diego Galeana, Chey’na Micciche, Susan Ray Lawson, Kelly McKeon, and Hilary Paris
(collectively, “Plaintiffs”) individually and on behalf of all others similarly situated, by and
through their undersigned attorneys, bring this Consolidated Class Action Complaint against
Defendant Nurture, Inc., d/b/a Happy Family Organics (“Nurture,” “Happy Family,” or
“Defendant”), for its intentional, knowing, and/or reckless practice of failing to disclose the
presence (or material risk) of arsenic, cadmium, lead, or mercury (collectively “heavy metals”),
perchlorate, and/or other contaminants in its baby food. The baby food sold throughout the United
States does not conform to its packaging and fails to disclose information material to consumers.
Plaintiffs seek both injunctive and monetary relief on behalf of the proposed Classes (as defined
herein), including requiring full disclosure of all such substances in its packaging and restoring
monies to the members of the proposed Classes. Plaintiffs allege the following based upon personal
knowledge as well as investigation by their counsel, and as to all other matters, upon information
and belief. Plaintiffs believe that substantial evidentiary support will exist for the allegations set
forth herein after a reasonable opportunity for discovery.

NATURE OF THE ACTION

2. On February 4, 2021, the U.S. House of Representatives’ Committee on Oversight
and Reform, Subcommittee on Economic and Consumer Policy (the “Subcommittee”), issued a

report (the “Congressional Report”)! that revealed Defendant’s “reckless disregard for the health

! “Baby Foods Are Tainted with Dangerous Levels of Arsenic, Lead, Cadmium, and Mercury”
(“Congressional Report”), U.S. House of Representatives Committee on Oversight and Reform,
Subcommittee on Economic and Consumer Policy, February 4, 2021, available at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20
Baby%20F00d%?20Staff%20Report.pdf (last accessed October 5, 2022).

1



Case 1:21-cv-01217-MKV Document 157 Filed 10/07/22 Page 6 of 122

of babies.”® The Congressional Report, a result of an investigation of the seven largest baby food
manufacturers in the United States, including Defendant, was spurred by “reports alleging high
levels of toxic heavy metals in baby foods” and the knowledge that “[e]ven low levels of exposure
can cause serious and often irreversible damage to [a baby’s] brain development.”

3. The Congressional Report further showed that parents’ trust in Defendant and other
baby food manufacturers had been knowingly violated due to the presence of heavy metals in baby
foods.*

4. The Congressional Report concluded that “[m]anufacturers knowingly sell these
products to unsuspecting parents, in spite of internal company standards and test results, and
without any warning labeling whatsoever,” and recommended mandatory testing, label disclosure,
voluntary phase out of toxic ingredients and regulatory rules setting maximum standards.’

5. Defendant knew that reasonable parents and other reasonable purchasers of baby
food, who hold Defendant in a special position of trust, would find the presence or material risk of
heavy metals and other toxins material. As Congressman and Subcommittee Chairman Raja
Krishnamoorthi stated:

Baby food manufacturers hold a special position of public trust. But
consumers mistakenly believe that these companies would not sell unsafe
products. The Subcommittee’s staff report found that these manufacturers
knowingly sell baby food containing high levels of toxic heavy metals. I
hope companies will commit to making safer baby foods. Regardless, it’s

time that we develop much better standards for the sake of future
generations.’

21d. at 43.

31d. at 2.

4 See id. at 6, 57.

5 Id. at 58-59 (emphasis added).

6 “Oversight Subcommittee Staff Report Reveals Top Baby Foods Contain Dangerous Levels of
Toxic Heavy Metals,” House Committee on Oversight and Reform, February 4, 2021, available at
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6. The Congressional Report sent shockwaves throughout the parenting community.’
Reasonable parents, like Plaintiffs, and other reasonable consumers, trust Defendant and other
manufacturers to sell baby food that is healthy, nutritious, and free of contaminants, especially
those that carry a risk for babies. They expect the food they feed their infants and toddlers to be
free from heavy metals and perchlorate, substances known to have acute and/or long-term health
consequences.

7. Reasonable consumers lack scientific knowledge or expertise to determine whether
Defendant’s products do in fact contain or have a material risk of heavy metals, perchlorate, and/or
other contaminants, or to ascertain the true nature of the ingredients and quality of the products.

8. Likewise, reasonable consumers expect baby food manufacturers to use fulsome
quality control protocols, including proper testing and supplier requirements.

0. Reasonable consumers therefore must and do rely on Defendant to properly and
fully disclose what its products contain. This is especially true for potentially dangerous contents
(like arsenic, lead, cadmium, mercury, and perchlorate) that are material to a reasonable parent’s

purchasing decisions.

https://oversight.house.gov/news/press-releases/oversight-subcommittee-staff-report-reveals-top-
baby-foods-contain-dangerous (last accessed October 5, 2022).

7“Congressional Report Raises Concerns Over Baby Foods and Heavy Metals,” Allrecipes, March
1, 2021, available at https://www.allrecipes.com/article/baby-food-metals-report/ (last accessed
October 5, 2022) (“[I]n February of 2021, a lot of rightfully concerned parents were shocked to
learn that the baby foods they feed their kids likely contained high levels of toxic heavy
metals according to a congressional investigation.”).
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10. A recent consumer survey conducted by Plaintiffs’ counsel (“Consumer Survey”)
showed 87% of parent-respondents expect a company to disclose the presence or risk of detectable

levels of heavy metals:®

13.Would you expect a company to disclose if there were detectable levels, or
risk, of arsenic, cadmium, lead, and/or mercury in baby food?

11.  Defendant, however, knew of both the presence and risk of heavy metals and chose
to not disclose this material information to consumers. This is despite the fact that reasonable
consumers believe the testing results for arsenic, cadmium, lead, and/or mercury should be
disclosed. In fact, the Consumer Survey showed 93% of parent respondents believe a

manufacturer should make such disclosures:

8 The Consumer Survey reflected 416 parent respondents that purchased baby food within the past
6 years, including 49 respondents in New York, 54 in California, 42 in Illinois, 20 in Minnesota,
and 20 in Washington.
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15.In your opinion, should a company disclose arsenic, cadmium, lead, and/or
mercury testing results to consumers?

12. Defendant manufactures, markets, advertises, packages, distributes, and sells baby
food products under the brand name Happy Family Organics, including premium products for
infants and young children marketed as Happy Baby Organics (“HappyBABY”) and Happy Tot
Organics (“HappyTOT”), throughout the United States, including in this District.

13. Defendant promotes “Our Happy Promise,” touting its relationships with farmers
and suppliers, its “high-quality organic ingredients,” its “rigorous and uncompromising quality

standards” and that its products are “[a]lways certified USDA organic[,]” “Non-GMOV,]” “[g]Jrown
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without the use of toxic persistent pesticides[,]” and with “[p]ackaging made without BPA, BPS,

or phthalates[.]”®

Our Happy Promise

We work with trusted farmers and suppliers, source high-quality organic ingredients,
and implement our rigorous and uncompromising quality standards so you can feel
confident in what you're feeding your family. Our promise is to bring you peace of mind
—so our products meet the following criteria:

Always certified Non-GMO Ingredients grown Packaging made
USDA Organic without the use of without BPA, BPS,
toxic persistent or phthalates
pesticides

14.  Reflecting its “Happy Promise,” Defendant’s packaging emphasizes that the Baby
Foods'® are organic, nutritious, high-quality, made with superior and clean ingredients,
manufactured to high standards, appropriate for various “stages” of development, and from “happy
farms” to both justify a premium price and induce reasonable consumers to believe in the quality

of its Products for consumption by infants and children.

® “Our Quality Standards & Commitment to  Organic,” available at
https://www.happyfamilyorganics.com/quality-and-safety-of-our-products/ (last accessed
October 5, 2022).

10 The phrases “Baby Foods” or “Products” individually and collectively refer to the Nurture
products identified in Exhibit 1, attached hereto and made a part hereof. Plaintiffs reserve their
rights to include in this action any additional products identified during discovery in this case.
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15.

Defendant further states it Products are “organic,
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18.  Defendant developed its Clearly Crafted™ product lines with consideration that
“‘[pJarents are looking for openness and honesty from the companies they buy products from,
especially for their baby[.]’”!! Defendant “maintains rigorous quality standards for Clearly
Crafted™, and its entire line of products, that go beyond USDA Organic certification [and]
regularly audits its partners to ensure standards of safety, quality, sustainability and traceability
are met.”'? In launching Clearly Crafted, Defendant “want[ed] to share every aspect of the product
story, from the farms where we grow our ingredients to the recipes that we use.”!?

19. In fact, a study published in 2017 found that “Happy Baby packages featured the

most ingredient messages (3.0 per package) promoting its products as ““USDA organic,” ... and

' “Happy Family Launches Clearly Crafted™, a New Line of Premium Organic Baby Food in
Transparent Pouches,” Cision PR Newswire, March 2, 2016, available at
https://www.prnewswire.com/news-releases/happy-family-launches-clearly-crafted-a-new-line-
of-premium-organic-baby-food-in-transparent-pouches-300229419.html (quoting Defendant’s
former CEO and Founder, Shazi Visram) (emphasis added) (last accessed October 5, 2022).

21d.

13 “Clearly Crafted pouches bring clarity to baby foods,” Packaging Digest, March 21, 2016,
available at https://www.packagingdigest.com/flexible-packaging/clearly-crafted-pouches-bring-
clarity-baby-foods (last accessed October 5, 2022).

11
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describing its quality ingredients.”'* According to the study, “Happy Baby snacks [...] featured
eight or more nutrition-related messages on their packages” while “Happy Baby mixed food group
products also averaged eight nutrition-related messages per package.”’

20.  Based on the impression given by the packaging, no reasonable consumer could
expect or understand that the Baby Foods did not disclose the material omissions concerning the
presence or material risk of heavy metals or perchlorate.

21.  Defendant also claims that “[e]verything we bring to market is thoughtfully crafted
to align with what real moms and parents would serve their own children, and this ethos starts
internally with our staff of mothers and parents, including [Chief Mom and former CEO, Shazi
Visram]... [D]eep listening ensures we are always creating relevant and exciting products.”!®
22.  Defendant asserts it is “a leader in the industry on rigorous methodology, routinely

testing both [its] ingredients and finished products.”!”

9918

23.  Defendant claims its “products are safe for every baby and toddler,”'® in direct

contradiction to the true monitoring and manufacturing process used by Defendant that does not

14 «“Baby Food FACTS Nutrition and marketing of baby and toddler food and drinks,” UConn
Rudd Center for Food Policy & Obesity, January 2017, at 27, available at
https://uconnruddcenter.org/wp-content/uploads/sites/2909/2020/09/BabyFoodFACTS FINAL
.pdf (last accessed October 5, 2022).

S rd.

16 “Happy Family’s new CEO will stay the course to grow in baby food & adjacent categories,”
Food Navigator-USA, Dec. 13, 2017, available at https://www.foodnavigator-
usa.com/Article/2017/12/13/Happy-Family-s-new-CEO-will-stay-the-course-to-grow-in-baby-
food (quoting Shazi Visram, Happy Family’s Founder, Chief Mom, and now former CEO) (last
accessed October 5, 2022).

17

Happy Family Organics 2019 Mission Report at 5, available at
https://issuu.com/happyfamilyorganics/docs/20210415_hfo_missionreport_2020report?e=15820
39552/91240905 (last accessed October 5, 2022).

8 1d.

12
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even consider the safety of heavy metals and/or perchlorate ingestion — short term or through
accumulation — by babies or toddlers: “[b]y company policy [], Nurture’s toxic heavy metal testing
is not intended for consumer safety.”!”

24.  Inresponse to the Congressional Report, Nurture defended its practices, stating “we
are always looking back at our existing product portfolio, revisiting the product design, and
working with our suppliers to deliver high quality ingredients for us to use in our recipes.”?® Yet,
the Baby Foods have been shown to contain arsenic, cadmium, lead, mercury, and/or perchlorate,
all of which are known to pose health risks to humans, and particularly to infants and children.

25.  Defendant chose to not disclose the known presence (or material risk) of heavy
metals, perchlorate, and/or other contaminants. Nowhere on the Baby Foods’ packaging is it
disclosed that they contain (or have a material risk of containing) heavy metals, perchlorate, and/or
other contaminants (hereinafter collectively referred to as the “Omissions”).

26.  Nothing on the Baby Foods’ packaging informs consumers of the presence (or
material risk) of heavy metals or perchlorate, despite the fact that heavy metals and perchlorate are
known to pose both physical and developmental issues to babies and toddlers and the fact that
heavy metals and perchlorate accumulate in the human body over time.

27. Defendant instead chose to promise reasonable consumers that its Baby Foods are
organic, nutritious, high-quality, made with superior ingredients, manufactured according to high

standards, and appropriate for various “stages” of development, in order to justify a premium price

and attract consumers.

19 Congressional Report at 4.

20 “Our  Quality Standards &  Commitment to  Organic,” available at
https://www.happyfamilyorganics.com/quality-and-safety-of-our-products/ (last accessed

October 5, 2022).

13
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28. On information and belief, Defendant was intentionally, knowingly, and/or
recklessly selling its Baby Foods that contained (or had a material risk of containing) arsenic,
cadmium, lead, mercury, perchlorate, and/or other contaminants.

29.  Based on the Omissions, no reasonable consumer had any reason to know or expect
that the Baby Foods contained (or had a risk of containing) heavy metals or perchlorate.
Furthermore, reasonable consumers, like Plaintiffs, who were feeding the Baby Foods to their
babies (often multiple times a day) would consider the mere presence (or material risk of the
presence) of heavy metals and/or perchlorate a material fact when considering purchasing the Baby
Foods.

30.  Defendant knows its customers trust the quality of its Products, expect the Baby
Foods to be free of heavy metals, perchlorate, and/or other contaminants, and expect that
Defendant would fully disclose the true quality and nature of the Baby Foods. It also knows that
its consumers seek out and wish to purchase premium baby foods that possess high quality
ingredients free of contaminants and that these consumers will pay more for baby foods they
believe possess these qualities. Defendant knows reasonable consumers would not knowingly feed
their children baby food that contained (or had a material risk of containing) heavy metals,
perchlorate, and/or other contaminants.

31. The Omissions are material, deceptive, misleading, unfair, and/or false because the
Baby Foods contain undisclosed levels of heavy metals, perchlorate, and/or other contaminants
and their packaging also fails to mention the true and real material risks of these contaminants.

32. The Omissions allowed Defendant to capitalize on, and reap enormous profits from,
reasonable consumers who paid a premium price for the Baby Foods that omitted material

information as to the Baby Foods’ true quality, ingredients, and standards, and, in turn, value.

14
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Defendant continues to wrongfully induce consumers to purchase its Baby Foods at premium
prices.

33.  Plaintiffs bring this consumer class action individually and on behalf of all other
members of the Classes (as defined herein), whom, from the applicable limitations period up to
and including the present, purchased for use and not resale any of Defendant’s Baby Foods.

JURISDICTION AND VENUE

34, This Court has original jurisdiction over all causes of action asserted herein under
the Class Action Fairness Act of 2005, 28 U.S.C. § 1332(d)(2), because the matter in controversy
exceeds the sum or value or $5,000,000, exclusive of interest and costs, and more than two-thirds
of the Classes reside in states other than the state in which Defendant is a citizen and in which this
case is filed, and therefore any exemptions to jurisdiction under 28 U.S.C. § 1332(d)(2) do not
apply.

35. Venue is proper in this Court pursuant to 28 U.S.C. § 1391, because Plaintiffs
suffered injuries as a result of Defendant’s acts in this District, many of the acts and transactions
giving rise to this action occurred in this District, and Defendant conducts substantial business in
this District and is headquartered in this District.

THE PARTIES

36.  Plaintiff Marie Mezile (“Plaintiff Mezile”) is, and at all times relevant hereto has
been, a citizen of the state of New York. She purchased the Baby Foods for her child, including:
HappyBABY Puffs (Apple & Broccoli); various flavors of HappyBABY Cereal; various flavors
of HappyBABY Jars; various flavors of HappyBABY Yogis and Greek Yogis; and various flavors
of HappyTOT Bowls.

37.  Plaintiff Mezile purchased these foods from ShopRite in Ulster County, New York,
Tops Friendly Market grocery store in Ulster County, New York, and Walmart in Ulster County,

15
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New York. Plaintiff Mezile first purchased the Baby Foods beginning in approximately December
2017 and last purchased the Baby Foods in approximately early 2020.

38.  Plaintiff Mezile believed she was feeding her child healthy, nutritious baby food.
Prior to purchasing the Baby Foods, Plaintiff Mezile saw and relied upon the packaging of the
Baby Foods. During the time she purchased and fed her child the Baby Foods, and due to the
Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk of
containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed that
the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate, and/or
other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Mezile would not have
purchased any of the Baby Foods.

39.  Plaintiff Nicole Margiotta (“Plaintiff Margiotta”) is, and at all times relevant hereto
has been, a citizen of the state of New York. She purchased the Baby Foods for her child,
including: HappyBABY Puffs (Purple Carrot & Blueberry, Banana & Pumpkin, Apple & Broccoli,
Kale & Spinach, Strawberry & Beet, Sweet Potato & Carrot); HappyBABY Cereal (Oatmeal, Oats
& Quinoa); HappyBABY Yogis (Strawberry); HappyBABY Teethers (Sweet Potato & Banana);
and HappyBABY Snackers (Vegan Cheddar & Broccoli, Tomato & Basil).

40. Plaintiff Margiotta purchased these foods from Stop and Shop in Oceanside, New
York and Amazon.com, beginning in approximately March 2022 and last purchased the Baby
Foods in approximately August 2022.

41. Plaintiff Margiotta believed she was feeding her child healthy, nutritious baby food.

Prior to purchasing the Baby Foods, Plaintiff Margiotta saw and relied upon the packaging of the
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Baby Foods. During the time she purchased and fed her child the Baby Foods, and due to the
Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk of
containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed that
the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate, and/or
other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Margiotta would not
have purchased any of the Baby Foods. Plaintiff Margiotta would be willing to purchase the Baby
Foods in the future if she could be certain they do not contain (or have a material risk of containing)
heavy metals, perchlorate, and/or other contaminants.

42. Plaintiff Laura Barbu (“Plaintiff Barbu”) is, and at all times relevant hereto has
been, a citizen of the state of New York. She purchased the Baby Foods for her children, including:
HappyBABY jars (Sweet Potatoes; Green Beans; Carrots & Peas; Prunes; Bananas &
Strawberries; Bananas & Sweet Potatoes; Bananas, Blueberries & Beets); HappyBABY pouches
(Apples, Blueberries, & Oats; Bananas, Beets, & Blueberries; Green Beans, Spinach, & Pears;
Pears, Squash, & Blackberries; Pears, Kale, & Spinach; Squash, Pears, & Carrot; Squash, Pears,
& Apricots; Pears, Pumpkin, Peaches, & Granola; Pears, Pumpkin, & Passion Fruit; Pears,
Zucchini, & Peas; Pears, Raspberries, & Oats; Pears, Squash, & Oats; Pears, Mangos, & Spinach;
Pears, Peas, & Broccoli; Apples, Pumpkin, & Carrots; Sweet Potatoes, Mangos, & Carrots;
Carrots, Strawberries, & Chickpeas; Apples & Carrots; Apples, Spinach, & Kale; Pears, Pumpkin,
Peaches, & Granola; Apple, Kale, & Avocado; Pears, Raspberries, & Oats; Apples & Carrots;
Apples, Kale, & Oats; Pears, Squash, & Oats); HappyBABY Puffs (Banana & Pumpkin, Kale &

Spinach, Strawberry & Beet); HappyBABY Yogis (Strawberry); HappyBABY Creamies
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(Strawberry, Raspberry, & Carrot; Apples, Spinach, Pea, & Kiwi); and HappyBABY Teethers
(Sweet Potato & Banana, Blueberry & Purple Carrot).

43.  Plaintiff Barbu purchased these foods from Target in Long Island, New York and
Buybuybaby.com, beginning in approximately February 2017 and last purchased the Baby Foods
in approximately January 2020.

44.  Plaintiff Barbu believed she was feeding her children healthy, nutritious baby food.
Prior to purchasing the Baby Foods, Plaintiff Barbu saw and relied upon the packaging of the Baby
Foods. During the time she purchased and fed her children the Baby Foods, and due to the
Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk of
containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed that
the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate, and/or
other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Barbu would not have
purchased any of the Baby Foods.

45. Plaintiff Charlotte Willoughby (“Plaintiff Willoughby”) is, and at all times relevant
hereto has been, a citizen of the state of Illinois. She purchased the Baby Foods for her children,
including: HappyBABY Creamies (Apple Spinach Pea & Kiwi; Strawberry Raspberry & Carrot);
HappyBABY Teether Crackers (Mango & Pumpkin); and HappyTOT Bowls (Cheese & Spinach
Ravioli with Marinara Sauce; Veggies & Wild Rice with Mushrooms and Parmesan; Beef &
Quinoa Fiesta with Vegetable Salsa).

46. Plaintiff Willoughby purchased these foods from Target in Palatine, Illinois, in or

around September 2020.
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47.  Plaintiff Willoughby believed she was feeding her children healthy, nutritious baby
food. Prior to purchasing the Baby Foods, Plaintiff Willoughby saw and relied upon the packaging
of the Baby Foods. During the time she purchased and fed her children the Baby Foods, and due
to the Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk
of containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed
that the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate,
and/or other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Willoughby would not
have purchased any of the Baby Foods. Plaintiff Willoughby would be willing to purchase the
Baby Foods in the future if she could be certain they do not contain (or have a material risk of
containing) heavy metals, perchlorate, and/or other contaminants.

48. Plaintiff Diego Galeana (“Plaintiff Galeana”) is, and at all times relevant hereto has
been, a citizen of the state of Illinois. He purchased the Baby Foods for his child, including:
HappyBABY Teethers (Sweet Potato & Banana; Blueberry & Purple Carrot).

49. Plaintiff Galeana purchased these foods from Mariano’s in Chicago, Illinois, Jewel-
Osco and Tony’s Fresh Market grocery stores in Chicago, Illinois, Target in Chicago, Illinois,
Walmart in Chicago, Illinois, CVS in Chicago, Illinois, and Walgreens in Chicago, Illinois.
Plaintiff Galeana first purchased the Baby Foods beginning in approximately May 2020 and last
purchased the Baby Foods in approximately February 2021.

50. Plaintiff Galeana believed he was feeding his children healthy, nutritious baby food.
Prior to purchasing the Baby Foods, Plaintiff Galeana saw and relied upon the packaging of the

Baby Foods. During the time he purchased and fed his child the Baby Foods, and due to the
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Omissions by Defendant, he was unaware the Baby Foods contained (or had a material risk of
containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed that
the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate, and/or
other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Galeana would not have
purchased any of the Baby Foods. Plaintiff Galeana would be willing to purchase the Baby Foods
in the future if he could be certain they do not contain (or have a material risk of containing) heavy
metals, perchlorate, and/or other contaminants.

51. Plaintiff Chey’na Micciche (“Plaintiff Micciche”) is, and at all times relevant hereto
has been, a citizen of the state of California. She purchased the Baby Foods for her children,
including: HappyBABY Puffs (Purple Carrot & Blueberry; Banana & Pumpkin; Sweet Potato &
Carrot); HappyBABY Pouches (Banana Beets & Blueberries; Apple Spinach & Kale; Banana
Raspberry & Oats; Apple Blueberry & Oats; Apple Pumpkin & Carrot; Apple Kale & Avocado;
Sweet Potato Mango & Carrots; Pears Zucchini & Peas; Broccoli Pears & Peas; Pears Kale &
Spinach); and HappyTOT Pouches (Banana, Blueberries, Yogurt & Oats).

52. Plaintiff Micciche purchased these foods from Ralph’s grocery store in Los
Angeles, California, Food4Less grocery store in Inglewood, California, and Target in Los Angeles,
California, and Culver City, California. Plaintiff Micciche first purchased the Baby Foods
beginning in approximately August 2012 and last purchased the Baby Foods in approximately
April 2018.

53. Plaintiff Micciche believed she was feeding her children healthy, nutritious baby

food. Prior to purchasing the Baby Foods, Plaintiff Micciche saw and relied upon the packaging
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of the Baby Foods. During the time she purchased and fed her children the Baby Foods, and due
to the Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk
of containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed
that the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate,
and/or other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Micciche would not
have purchased any of the Baby Foods. Plaintiff Micciche would be willing to purchase the Baby
Foods in the future if she could be certain they do not contain (or have a material risk of containing)
heavy metals, perchlorate, and/or other contaminants.

54. Plaintiff Susan Ray Lawson (“Plaintiff Lawson”) is, and at all times relevant hereto
has been, a citizen of the state of California. She purchased the Baby Foods for her children,
including various flavors of HappyBABY Jars; various flavors of HappyBABY Pouches;
HappyBABY Yogis (Mixed Berry); various flavors of HappyBABY Teethers; and various flavors
of HappyTOT Bars.

55. Plaintiff Lawson purchased these foods from Target in Santa Clara, California, and
Dublin, California, Walmart in Dublin, California, and Safeway grocery stores in Santa Clara,
California and Dublin, California. Plaintiff Lawson first purchased the Baby Foods beginning in
approximately December 2017 and last purchased the Baby Foods in approximately January 2021.

56. Plaintiff Lawson believed she was feeding her children healthy, nutritious baby
food. Prior to purchasing the Baby Foods, Plaintiff Lawson saw and relied upon the packaging of
the Baby Foods. During the time she purchased and fed her children the Baby Foods, and due to

the Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk
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of containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed
that the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate,
and/or other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Lawson would not have
purchased any of the Baby Foods.

57. Plaintiff Kelly Jean McKeon (“Plaintiff McKeon”) is, and at all times relevant
hereto has been, a citizen of the state of Minnesota. She purchased the Baby Foods for her children,
including: HappyTOT Bars (Apples & Spinach); HappyBABY Puffs (Sweet Potato & Carrot);
HappyBABY Jars (Apple, Oats & Cinnamon; Bananas & Sweet Potatoes; Carrots; and Sweet
Potatoes); HappyBABY Pouches (Apples, Spinach & Kale; Green Beans, Spinach, and Pears);
HappyBABY Yogis (Mixed Berry; Banana & Mango); and HappyBABY Teethers (Sweet Potato
& Banana; Blueberry & Purple Carrot).

58. Plaintiff McKeon purchased these foods from Target in Plymouth, Minnesota, and
Lunds & Byerlys grocery store in Minnetonka, Minnesota. Plaintiff McKeon first purchased the
Baby Foods beginning in approximately Summer 2018 and last purchased the Baby Foods in
approximately February 2021.

59. Plaintiff McKeon believed she was feeding her children healthy, nutritious baby
food. Prior to purchasing the Baby Foods, Plaintiff McKeon saw and relied upon the packaging
of the Baby Foods. During the time she purchased and fed her children the Baby Foods, and due
to the Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk
of containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed

that the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate,
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and/or other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff McKeon would not
have purchased any of the Baby Foods. Plaintiff McKeon would be willing to purchase the Baby
Foods in the future if she could be certain they do not contain (or have a material risk of containing)
heavy metals, perchlorate, and/or other contaminants.

60. Plaintiff Hilary Paris (“Plaintiff Paris”) is, and at all times relevant hereto has been,
a citizen of the state of Washington. She purchased the Baby Foods for her child, including various
flavors of HappyBABY Puffs and various flavors of HappyBABY Jars.

61. Plaintiff Paris purchased these foods from Quality Food Centers (“QFC”) in and
around Seattle, Washington, and Target in and around Seattle, Washington. Plaintiff Paris first
purchased the Baby Foods beginning in approximately 2015 and last purchased the Baby Foods in
approximately 2019.

62. Plaintiff Paris believed she was feeding her children healthy, nutritious baby food.
Prior to purchasing the Baby Foods, Plaintiff Paris saw and relied upon the packaging of the Baby
Foods. During the time she purchased and fed her children the Baby Foods, and due to the
Omissions by Defendant, she was unaware the Baby Foods contained (or had a material risk of
containing) heavy metals, perchlorate, and/or other contaminants. If Defendant had disclosed that
the Baby Foods contained (or were at material risk of containing) heavy metals, perchlorate, and/or
other contaminants; that Defendant inadequately tested, or never tested, for heavy metals,
perchlorate, and/or other contaminants in its ingredients and/or finished Products; or that
Defendant sold Products that failed to meet its internal standards, Plaintiff Paris would not have

purchased any of the Baby Foods.
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63.  As a result of Defendant’s intentionally, knowingly, and/or recklessly deceptive
conduct as alleged herein, Plaintiffs were injured when they paid the purchase price or a price
premium for the Baby Foods that did not deliver what they promised. Plaintiffs paid the purchase
price on the assumption that the packaging of the Baby Foods was accurate and that the Baby
Foods were free of heavy metals and perchlorate. Plaintiffs would not have paid the premium price
had they known that the Baby Foods contained heavy metals and perchlorate. Further, should
Plaintiffs encounter the Baby Foods in the future, they could not rely on the truthfulness of the
Products’ packaging, absent corrective changes. Damages can be calculated through expert
testimony at trial.

64. Defendant Nurture, Inc. was founded in 2006, is incorporated under the laws of
Delaware, and maintains its principal place of business and headquarters at 1 Maple Avenue, White
Plains, New York 10605. Defendant has intentionally availed itself of the laws and markets of this
District, and Defendant is subject to personal jurisdiction in this District.

65. Defendant has formulated, developed, manufactured, labelled, distributed,
marketed, advertised, packaged, and sold the Products under the HappyBABY and HappyTOT
brands throughout the United States, including in this District. It has done so continuously
throughout the Class Period (February 4, 2015, to the present). Moreover, the decisions relating to
the Baby Foods’ formulations, quality control, manufacturing, and packaging occurred in New
York throughout the Class Period.

66. Defendant knowingly created, allowed, oversaw, and/or authorized the unlawful,
fraudulent, unfair, misleading, and/or deceptive packaging and related marketing for the Baby
Foods that did not disclose the presence of heavy metals, perchlorate, and/or other contaminants.

Defendant is also responsible for sourcing ingredients, manufacturing the products, and conducting
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all relevant quality assurance protocols, including testing of both the ingredients and finished
Products.

67.  The advertising, labeling, and packaging for the Baby Foods, relied upon by
Plaintiffs, were prepared, reviewed, and/or approved by Defendant and its agents in New York
throughout the Class Period, and were disseminated from New York by Defendant and its agents
through packaging that contained the Omissions alleged herein throughout the Class Period. The
Omissions were nondisclosed material content that a reasonable consumer throughout the United
States, including this District, would consider in purchasing the Baby Foods. The Omissions were
designed to encourage consumers to purchase the Baby Foods and reasonably mislead the
reasonable consumer, such as the Plaintiffs and members of the Classes, throughout the United
States, including this District, into purchasing the Baby Foods.

68.  The Baby Foods include all flavor profiles or varieties in the following product
categories (that can be further subdivided by development stage and/or product line), including
but not limited to:

a) HappyBABY Pouches, for example:
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b) HappyBABY Snacks, for example:
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c) HappyBABY Jars, for example:
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d) HappyBABY Baby Cereal, for example:
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f) HappyTOT Snacks, for example:

g) HappyTOT Bowls, for example:
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h) HappyTOT Bars, for example:
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FACTUAL ALLEGATIONS

L. DEFENDANT’S PRESENCE IN THE ORGANIC BABY FOOD MARKETPLACE
69.  Defendant set out to capture the hearts, minds, and wallets of consumers with its
organic Baby Foods:
At the turn of the century, less than 4% of baby food on the market was organic. In
a country with more and more people inclined to scrutinize the origin and quality
of their food, [Happy Family founder] saw an opportunity to impact consumers’
diets from a very young age. She set out to create an organic, sustainable, and

transparent product that would make parents comfortable with what they feed their
children.”?!

70.  Defendant’s creative advertising and marketing agency described that Defendant’s

“clearly defined objective” was “to be to the millennial parents what Gerber had been to the Baby

2! “How Failing Fast Led to the Perfect Baby Food Solution,” William and Phyllis Mack Institute
for Innovation Management, Aug. 9, 2018, available at

https://mackinstitute.wharton.upenn.edu/2018/baby-food-shazi-visram/ (last accessed October 5,
2022).
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Boomers.”?? “That is, the go-to-baby food that parents could recognize, trust, and choose over all
other options.”? The agency described how it created a “memorable, powerfully emotional
campaign [...] to drive sales[]” for Defendant.?*

71.  Defendant’s HappyBABY brand advertising spending alone increased from $0.9
million in 2011 to $63.3 million in 2015.%

72.  Defendant’s marketing dollars were well spent and effective, such that it
experienced a net sales growth of 30% from 2018 to 2021.26 In 2020, Defendant was “the market
leader for organic baby food in the United States[.]"?’

73.  Defendant claims it “strives to help parents be happier by providing ‘convenient

organic, nutritious meals and snacks that parents can feel confident feeding their little ones.”

22 “From the 9™ Annual Shorty Awards Happy Family Organics Presents: This is Happy,” Shorty
Awards, available at https://shortyawards.com/9th/happy-family-organics-presents-this-is-happy
(last accessed October 5, 2022).

BId.
2.

25 “Baby Food FACTS Nutrition and marketing of baby and toddler food and drinks,” UConn
Rudd Center for Food Policy & Obesity, January 2017, at 45, Table 19, available at
https://uconnruddcenter.org/wp-content/uploads/sites/2909/2020/09/BabyFoodFACTS_FINAL.
pdf (last accessed October 5, 2022).

26

Danone Integrated Annual Report, 2021, at 47, available at
https://www.danone.com/content/dam/danone-corp/danone-com/investors/en-all-publications
/202 1/integratedreports/danoneintegratedannualreport2021.pdf (last accessed October 5, 2022).

27 “How The CEO Of Happy Family Organics, A $240 Million Baby Food Company, Takes a
Values-First ~ Approach To Leading in 2020,” Forbes, available at
https://www.forbes.com/sites/shaynaharris/2020/07/31/how-the-ceo-of-happy-family-organicsa-
240-million-baby-food-companytakes-a-values-first-approach-to-leading-in-2020/?sh=5562
98f72ea4 (last accessed October 5, 2022).

28 “Happy Family Organics’ new campaign reassures parents that ‘messy’ is normal & can be
joyful,” Food Navigator-USA, October 21, 2019, available at https://www.foodnavigator-
usa.com/Article/2019/10/2 1/Happy-Family-Organics-campaign-reassures-parents-messy-is-
normal (quoting Erica Messina, Happy Family Organics VP of Marketing & E-Commerce)
(emphasis added) (last accessed October 5, 2022).
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74.  In fact, Defendant claims that food quality is its very reason for existing, asserting

“[w]e launched on Mother’s Day 2006 as Happy Baby, with the mission to change the trajectory

9929

of children’s health through nutrition.

Our Mission

We are on a mission to change the trajectory of children's
health through nutrition.

75.  Defendant proclaims this nutrition is “on a mission for a happy & healthy start.”°

76.  Defendant’s “Happy Promise” to bring consumers “peace of mind” with products
that are “[a]lways certified USDA organic,” “non-GMO,” “[g]rown without the use of toxic
persistent pesticides,” and “[plackaging made without BPA, BPS, or phthalates” further

demonstrates its commitment to the organic baby food market.’!

29 «“About Us,” available at https://happyfamilyorganicsme.com/about-us/ (last accessed October
5, 2022); “Our Mission,” available at https://www.happyfamilyorganics.com/our-mission/ (last
accessed October 5, 2022).

30

Happy Family  Organics 2020 Mission Report at 3, available at
https://issuu.com/happyfamilyorganics/docs/20210415_hfo_missionreport 2020report?e=15820
39552/91240905 (last accessed October 5, 2022).

3 “Our  Quality Standards &  Commitment to  Organic,” available at
https://www.happyfamilyorganics.com/quality-and-safety-of-our-products/ (last accessed
October 5, 2022).
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P ouRHAPPY:
7 PROMISE <

We work with trusted farmers and suppliers,
source high-quality organic ingredients,
and implement our rigorous and uncompromising
quality standards so you can feel confident
in what you're feeding your family.

Our promise is to bring you peace of mind -
so our products meet the following criteria:

0O G
w '.‘» ] »
Always certified Non-GMO Crowr:wnhout Packaging
USDA organic the use of toxic made without
persistent BPA, BPS,
pesticides or phthalates
77.  Defendant “aims to make it super simple to feed kids organic, nutrient-dense
snacks[.]*?
78. Defendant repeatedly prioritizes its commitment to and use of organic and non-

GMO ingredients in the Baby Foods.*

32 “Mother Essentials: Anne Laraway of Happy Family Organics,” Mother, January 19, 2022,
available at https://www.mothermag.com/anne-laraway-happy-family-organics/ (last accessed
October 5, 2022).

33

Happy Family Organics 2020 Mission Report at 4, available at
https://issuu.com/happyfamilyorganics/docs/20210415_hfo_missionreport_2020report?e=15820
39552/91240905 (“Mandatory Certification,” “NO GMOs Allowed,” “NO Toxic Persistent
Pesticides,” “NO Synthetic Fertilizers,” “NO Sewage Sludge & Irradiation,” “NO Antibiotics &
Growth Hormones Used on Animals”) (last accessed October 5, 2022); “Our Commitment to
Organic,” available at https://www.happyfamilyorganics.com/our-mission/going-beyond-organic-
standards/ (last accessed October 5, 2022).
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