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1ȱ

PursuantȱtoȱRuleȱ23ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedure,ȱPlaintiffsȱ

respectfullyȱmoveȱforȱpreliminaryȱapprovalȱofȱtheȱproposedȱSettlementȱwithȱ

Defendantsȱ BMWȱ ofȱNorthȱAmerica,ȱ LLCȱ (“BMWȱNA”)ȱ andȱ Bayerischeȱ

MotorenȱWerkeȱAktiengesellschaftȱ (“BMWȱAG,”ȱ collectivelyȱwithȱ BMWȱ

NA,ȱtheȱ“BMWȱDefendants”),ȱpreliminaryȱcertificationȱofȱtheȱClassȱdefinedȱ

inȱtheȱSettlement,ȱandȱapprovalȱofȱproposedȱClassȱNotice.1ȱȱȱȱ

 INTRODUCTIONȱ

Plaintiffs,ȱonȱbehalfȱofȱthemselvesȱandȱotherȱmembersȱofȱtheȱproposedȱ

settlementȱClass,ȱpresentȱ toȱ theȱCourtȱ theirȱproposedȱSettlementȱwithȱ theȱ

BMWȱDefendants.ȱ Plaintiffsȱ areȱ currentȱ and/orȱ formerȱ owners/lesseesȱ ofȱ

certainȱ definedȱ BMWȱ “Subjectȱ Vehicles”—thatȱ is,ȱmodelȱ yearȱ 2009Ȭ2013ȱ

BMWȱX5ȱxDrive35dȱ(“X5”)ȱandȱ2009Ȭ2011ȱBMWȱ335dȱdieselȱvehiclesȱsoldȱorȱ

leasedȱinȱtheȱUnitedȱStatesȱthatȱallegedlyȱexceededȱemissionsȱstandardsȱatȱ

timesȱwhenȱtheȱvehiclesȱwereȱinȱnormalȱoperationȱandȱnotȱinȱaȱregulatoryȱ

 
1ȱTheȱSettlementȱAgreementȱisȱExhibitȱAȱtoȱtheȱDeclarationȱofȱJamesȱE.ȱ

Cecchiȱ inȱ Supportȱ ofȱMotionȱ forȱ PreliminaryȱApprovalȱ (“CecchiȱDecl.”).ȱȱ
Capitalizedȱ termsȱ notȱ definedȱ hereinȱ haveȱ theȱ sameȱ definitionsȱ andȱ
meaningsȱascribedȱtoȱthemȱinȱtheȱSettlementȱAgreement.ȱ

Case 2:18-cv-04363-EP-JBC   Document 287   Filed 11/17/23   Page 8 of 43 PageID: 8557



2ȱ

testingȱenvironment.ȱȱTheȱSettlement,ȱreachedȱafterȱoverȱfiveȱyearsȱofȱhardȬ

foughtȱlitigation,ȱwillȱresolveȱPlaintiffs’ȱandȱClassȱMembers’ȱclaimsȱagainstȱ

theȱBMWȱDefendants.ȱ

TheȱSettlementȱbeforeȱ theȱCourtȱprovidesȱaȱ$6,000,000ȱbenefitȱtoȱ theȱ

Class,ȱfromȱwhichȱClassȱMembersȱwhoȱsubmitȱaȱClaimȱareȱeligibleȱtoȱreceiveȱ

aȱCashȱAward.ȱȱTheȱSettlementȱAmountȱshallȱbeȱusedȱtoȱpayȱCashȱAwards,ȱ

minusȱNoticeȱandȱAdministrationȱCostsȱ (includingȱ theȱDepositȱAmount),ȱ

Attorneys’ȱFeesȱandȱCosts,ȱServiceȱAwards,ȱTaxesȱandȱTaxȱExpenses.ȱ

TheȱproposedȱSettlementȱ isȱaȱ favorableȱ resolutionȱ forȱ theȱClassȱ thatȱ

avoidsȱtheȱsubstantialȱrisksȱandȱexpenseȱofȱcontinuedȱ litigation,ȱ includingȱ

theȱ seriousȱ riskȱ ofȱ recoveringȱ nothingȱ atȱ all.ȱ ȱ Theȱ proposedȱ Settlementȱ

Agreementȱresultedȱfromȱarm’sȬlength,ȱgoodȱfaithȱnegotiationsȱbetweenȱandȱ

amongȱ experiencedȱ counselȱ underȱ theȱ auspicesȱ ofȱ aȱ respectedȱ andȱ

experiencedȱmediator,ȱtheȱHonorableȱWayneȱAndersen.ȱȱItȱprovidesȱaȱfair,ȱ

reasonable,ȱ andȱ adequateȱ resolutionȱ ofȱ thisȱ litigation,ȱ whichȱ willȱ

substantiallyȱ reduceȱcostsȱandȱ theȱexpenditureȱofȱ resources,ȱeliminateȱ theȱ
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3ȱ

riskȱ ofȱ uncertainȱ litigationȱ outcomes,ȱ andȱ preventȱ furtherȱ delayȱ inȱ

remedyingȱtheȱharmsȱsufferedȱbyȱClassȱMembers.ȱȱȱ

TheȱSettlementȱ isȱfair,ȱreasonable,ȱandȱtheȱCourtȱwillȱ likelyȱapproveȱ

theȱ proposalȱ underȱ Ruleȱ 23(e)(2)ȱ andȱ certifyȱ theȱ Classȱ forȱ purposesȱ ofȱ

judgmentȱonȱtheȱSettlement.ȱȱȱ

Accordingly,ȱ Plaintiffsȱ respectfullyȱ requestȱ thatȱ theȱ Courtȱ enterȱ aȱ

PreliminaryȱApprovalȱOrder,ȱsubstantiallyȱinȱtheȱformȱattachedȱasȱExhibitȱAȱ

toȱ theȱ SettlementȱAgreementȱ that:ȱ (1)ȱgrantsȱpreliminaryȱ approvalȱofȱ theȱ

proposedȱSettlementȱAgreementȱenteredȱintoȱbetweenȱtheȱParties;ȱ(2)ȱfindsȱ

thatȱ theȱCourt,ȱatȱ theȱ finalȱapprovalȱ stage,ȱwillȱ likelyȱ certifyȱ theȱClassȱasȱ

definedȱinȱtheȱSettlementȱAgreement;ȱ(3)ȱdirectsȱthatȱnoticeȱbeȱprovidedȱtoȱ

proposedȱClassȱMembersȱinȱtheȱformȱandȱmannerȱspecifiedȱinȱtheȱSettlementȱ

Agreement;ȱ(4)ȱappointsȱPlaintiffsȱasȱrepresentativesȱofȱtheȱproposedȱClass;ȱ

(5)ȱappointsȱCarella,ȱByrne,ȱCecchi,ȱBrodyȱ&ȱAgnello,ȱP.C.ȱ(“CarellaȱByrne”),ȱ

HagensȱBermanȱSobolȱShapiroȱLLP,ȱandȱSeegerȱWeissȱLLPȱasȱClassȱCounselȱ

forȱtheȱproposedȱClassȱ(ȱ“ClassȱCounsel”);ȱ(6)ȱestablishesȱcertainȱdatesȱandȱ

proceduresȱinȱconnectionȱwithȱfinalȱapprovalȱofȱtheȱSettlementȱAgreement,ȱ

Case 2:18-cv-04363-EP-JBC   Document 287   Filed 11/17/23   Page 10 of 43 PageID: 8559



4ȱ

including,ȱ butȱ notȱ limitedȱ to,ȱ deadlinesȱ andȱ proceduresȱ forȱ Settlementȱ

objections,ȱOptȬOuts,ȱandȱClaims;ȱandȱ(7)ȱschedulesȱaȱFairnessȱHearingȱtoȱ

determineȱwhetherȱ theȱSettlementȱ isȱ fair,ȱreasonable,ȱandȱadequateȱunderȱ

Ruleȱ23(e)(2),ȱandȱwhetherȱtheȱClassȱshouldȱbeȱcertified.ȱ

 FACTUALȱBACKGROUNDȱANDȱPROCEDURALȱHISTORYȱ

Thisȱ litigationȱcommencedȱwithȱ theȱ filingȱofȱ theȱ initialȱcomplaintȱ inȱ

Marchȱ 2018.ȱ ȱTheȱ complaintȱ assertedȱ claimsȱ forȱ violationsȱ ofȱ theȱ federalȱ

RacketeerȱInfluencedȱandȱCorruptȱOrganizationsȱActȱ(“RICO”),ȱ18ȱU.S.C.ȱ§ȱ

1962(C),ȱ(D),ȱalongȱwithȱviolationsȱofȱvariousȱstateȬlawȱconsumerȱprotectionȱ

lawsȱ andȱ commonȱ lawȱ claims,ȱ andȱ generallyȱ allegedȱ thatȱ theȱ BMWȱ

Defendantsȱdefraudedȱ consumersȱ byȱdeveloping,ȱ advertisingȱ andȱ sellingȱ

SubjectȱVehiclesȱthatȱexceededȱemissionsȱlimitsȱduringȱnormalȱoperationȱonȱ

theȱroad.ȱȱȱ

FollowingȱthisȱCourt’sȱrulingsȱonȱBMWȱNA’sȱmotionȱtoȱdismissȱandȱ

BMWȱAG’sȱmotionȱ toȱdismissȱ forȱ lackȱofȱpersonalȱ jurisdiction,ȱ theȱBMWȱ

Defendantsȱ filedȱ answersȱ toȱ theȱ FirstȱAmendedȱComplaint.ȱ ȱ Theȱ Partiesȱ

subsequentlyȱengagedȱinȱextensiveȱfactȱdiscoveryȱforȱtwoȱyears,ȱincludingȱ
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5ȱ

productionȱ byȱ theȱ BMWȱDefendantsȱ ofȱmoreȱ thanȱ 1.3ȱmillionȱ pagesȱ ofȱ

documents;ȱ productionȱ byȱ Plaintiffsȱ ofȱ approximatelyȱ 28,000ȱ pagesȱ ofȱ

documents;ȱresponsesȱtoȱseveralȱsetsȱofȱdocumentȱrequests,ȱinterrogatoriesȱ

andȱ requestsȱ toȱadmit;ȱ thirdȱpartyȱdocumentȱ subpoenasȱandȱgovernmentȱ

recordȱ requests;ȱ depositionsȱ ofȱ BMWȱ Defendantȱ factȱ witnessesȱ andȱ

corporateȱrepresentativesȱunderȱRuleȱ30(b)(6);ȱdepositionsȱofȱPlaintiffs;ȱandȱ

inspectionsȱofȱPlaintiffs’ȱvehicles.ȱ

BeginningȱonȱJuneȱ22,ȱ2023,ȱwithȱtheȱbenefitȱofȱaȱfulsomeȱrecord,ȱtheȱ

Partiesȱbeganȱexploringȱaȱpotentialȱ resolutionȱ toȱ thisȱAction.ȱ ȱTheȱpartiesȱ

continuedȱ toȱengageȱ inȱactiveȱsettlementȱdiscussionsȱandȱagreedȱ toȱpauseȱ

furtherȱ discoveryȱ toȱ furtherȱ theseȱ discussions.ȱ ȱOnȱAugustȱ 21,ȱ 2023,ȱ theȱ

Partiesȱagreedȱtoȱengageȱinȱformalȱmediation.ȱȱȱȱ

Onȱ Septemberȱ 15,ȱ 2023,ȱ theȱ Partiesȱ participatedȱ inȱ anȱ inȬpersonȱ

mediationȱbeforeȱtheȱHonorableȱWayneȱAndersenȱ(Ret.),ȱwhoȱassistedȱtheȱ

Partiesȱ inȱ arm’sȬlengthȱ negotiationsȱ concerningȱ aȱ proposedȱ classȬwideȱ

settlement.ȱȱTheȱPartiesȱreachedȱanȱagreementȱonȱaȱsettlementȱinȱprincipleȱatȱ

theȱmediationȱandȱ laterȱ signedȱaȱ termȱ sheetȱonȱSeptemberȱ29,ȱ2023.ȱ ȱTheȱ
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Partiesȱhadȱ anȱ arm’sȬlengthȱ exchangeȱofȱ sufficientȱ informationȱ andȱdata,ȱ

mostȱ notablyȱ throughȱ theȱ extensiveȱ discoveryȱ outlinedȱ above,ȱ toȱ permitȱ

Plaintiffsȱandȱtheirȱcounselȱtoȱevaluateȱtheȱclaimsȱandȱpotentialȱdefensesȱandȱ

toȱmeaningfullyȱconductȱinformedȱsettlementȱdiscussions,ȱandȱforȱtheȱBMWȱ

Defendantsȱtoȱdoȱtheȱsame.ȱȱ

ClassȱCounselȱ (asȱdefinedȱbelow)ȱhaveȱanalyzedȱandȱ evaluatedȱ theȱ

factualȱ andȱ legalȱ issuesȱpresentedȱ inȱ theȱAction,ȱ theȱmeritsȱofȱ theȱ claimsȱ

madeȱagainstȱtheȱBMWȱDefendantsȱandȱtheȱimpactȱofȱthisȱAgreementȱonȱtheȱ

SettlementȱClassȱRepresentativesȱandȱtheȱSettlementȱClass.ȱȱBasedȱuponȱtheirȱ

analysisȱ andȱ evaluationȱ ofȱ severalȱ factors,ȱ includingȱ Classȱ Counsel’sȱ

significantȱ experienceȱ inȱ successfullyȱ litigatingȱ andȱ resolvingȱ analogousȱ

actionsȱ acrossȱ theȱ country,ȱ Settlementȱ Classȱ Representativesȱ andȱ Classȱ

Counselȱrecognizeȱtheȱsubstantialȱrisksȱofȱcontinuedȱlitigation,ȱincludingȱtheȱ

possibilityȱ thatȱ theȱ Action,ȱ ifȱ notȱ settledȱ now,ȱmightȱ notȱ resultȱ inȱ anyȱ

recoveryȱorȱmightȱresultȱinȱaȱrecoveryȱthatȱisȱlessȱfavorableȱandȱthatȱwouldȱ

notȱoccurȱforȱseveralȱyears.ȱȱ
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ClassȱCounselȱandȱtheȱSettlementȱClassȱRepresentatives,ȱafterȱtakingȱ

intoȱ accountȱ theȱ foregoing,ȱ alongȱ withȱ theȱ risksȱ andȱ costsȱ ofȱ furtherȱ

litigation,ȱareȱsatisfiedȱthatȱtheȱtermsȱandȱconditionsȱofȱthisȱAgreementȱareȱ

fair,ȱreasonable,ȱandȱadequate,ȱandȱthatȱaȱsettlementȱofȱtheȱActionȱandȱtheȱ

promptȱprovisionȱofȱeffectiveȱreliefȱ toȱ theȱSettlementȱClassȱareȱ inȱ theȱbestȱ

interestsȱofȱtheȱSettlementȱClassȱMembers.ȱ

 SUMMARYȱOFȱSETTLEMENTȱTERMSȱ

 TheȱSettlementȱClassȱDefinition.ȱ
ȱ
TheȱClassȱincludesȱallȱPersonsȱwhoȱpurchasedȱorȱleasedȱaȱmodelȱyearȱ

2009–2013ȱBMWȱX5ȱxDrive35dȱorȱ2009–2011ȱBMWȱ335dȱvehicleȱ(definedȱasȱ

theȱ“SubjectȱVehicles”)ȱonȱorȱbeforeȱtheȱPreliminaryȱApprovalȱDate.2ȱȱȱȱ

 
2ȱ Excludedȱ fromȱ theȱ Classȱ are:ȱ (i)ȱ theȱ BMWȱDefendantsȱ andȱ theirȱ

officers,ȱ directors,ȱ andȱ employees;ȱ andȱ theȱ BMWȱ Defendants’ȱ corporateȱ
affiliatesȱandȱcorporateȱaffiliates’ȱofficers,ȱdirectors,ȱandȱemployees;ȱ(ii)ȱClassȱ
Counsel;ȱ (iii)ȱ theȱ judgesȱwhoȱhaveȱpresidedȱoverȱ theȱAction;ȱ (iv)ȱPersonsȱ
whoȱhaveȱ settledȱwith,ȱ released,ȱorȱotherwiseȱhadȱ claimsȱdismissedȱwithȱ
prejudiceȱ orȱ hadȱ claimsȱ adjudicatedȱ onȱ theȱ meritsȱ againstȱ theȱ BMWȱ
DefendantsȱarisingȱfromȱtheȱsameȱallegationsȱorȱcircumstancesȱasȱtheȱAction;ȱȱ
andȱ (v)ȱ allȱ otherȱ Personsȱwhoȱ timelyȱ electȱ toȱ becomeȱ optȬoutsȱ fromȱ theȱ
SettlementȱClassȱinȱaccordanceȱwithȱtheȱCourt’sȱOrdersȱandȱasȱapprovedȱbyȱ
theȱCourt.ȱExplicitlyȱnotȱexcludedȱfromȱtheȱclassȱareȱthoseȱPlaintiffsȱwhoseȱ
claimsȱwereȱdismissedȱfromȱtheȱActionȱwithȱprejudiceȱtoȱrefilingȱtheirȱclaimsȱ
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 THEȱSETTLEMENTȱWARRANTSȱPRELIMINARYȱAPPROVALȱ

 TheȱStandardȱandȱProceduresȱforȱGrantingȱPreliminaryȱApproval.ȱ
ȱ
Ruleȱ 23(e)ȱ providesȱ thatȱ theȱ Courtȱ shouldȱ directȱ noticeȱ forȱ theȱ

settlementȱinȱaȱreasonableȱmannerȱandȱmayȱapproveȱaȱclassȱactionȱsettlementȱ

afterȱaȱhearingȱandȱuponȱfindingȱthatȱtheȱsettlementȱisȱ“fair,ȱreasonableȱandȱ

adequate.”ȱ ȱFed.ȱR.ȱCiv.ȱP.ȱ23(e)(2).ȱ ȱAtȱ theȱpreliminaryȱapprovalȱstage,ȱaȱ

hearingȱisȱneitherȱnecessaryȱnorȱrequiredȱunderȱRuleȱ23(e),ȱbutȱ“[t]heȱpartiesȱ

mustȱprovideȱtheȱcourtȱwithȱinformationȱsufficientȱtoȱenableȱitȱtoȱdetermineȱ

whetherȱtoȱgiveȱnoticeȱofȱtheȱproposalȱtoȱtheȱclass,”ȱandȱaȱcourtȱisȱtoȱdirectȱ

noticeȱtoȱprospectiveȱclassȱmembersȱ“whoȱwouldȱbeȱboundȱbyȱtheȱproposalȱ

ifȱgivingȱnoticeȱisȱjustifiedȱbyȱtheȱparties’ȱshowingȱthatȱtheȱcourtȱwillȱlikelyȱ

beȱableȱtoȱ.ȱ.ȱ.ȱ(i)ȱapproveȱtheȱproposalȱunderȱRuleȱ23(e)(2);ȱandȱ(ii)ȱcertifyȱtheȱ

classȱforȱpurposesȱofȱjudgmentȱonȱtheȱproposal.”ȱFed.ȱR.ȱCiv.ȱP.ȱ23(e)(1)(A)Ȭ

(B);ȱseeȱalsoȱWardȱv.ȱFlagshipȱCreditȱAcceptanceȱLLC,ȱ2020ȱWLȱ759389,ȱatȱ*4ȱ(E.D.ȱ

 
againstȱtheȱBMWȱDefendantsȱasȱanȱindividualȱorȱonȱbehalfȱofȱaȱputativeȱclassȱ
butȱwithoutȱprejudiceȱtoȱtheirȱclaimsȱasȱanȱabsentȱputativeȱclassȱmember.ȱȱSeeȱ
Dkt.ȱNos.ȱ[]ȱ(voluntaryȱdismissalȱorders).ȱȱȱ
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Pa.ȱFeb.ȱ13,ȱ2020)ȱ(discussingȱrevisedȱpreliminaryȱapprovalȱtestȱunderȱDec.ȱ

1,ȱ2018ȱrevisionsȱtoȱRuleȱ23(e)).ȱ

TheȱThirdȱCircuitȱhasȱlongȱencouragedȱtheȱsettlementȱofȱclassȱactionȱ

litigation.ȱSeeȱEhrheartȱv.ȱVerizonȱWireless,ȱ609ȱF.3dȱ590,ȱ595ȱ (3dȱCir.ȱ2010)ȱ

(“Settlementȱ agreementsȱ areȱ toȱbeȱ encouragedȱbecauseȱ theyȱpromoteȱ theȱ

amicableȱresolutionȱofȱdisputesȱandȱlightenȱtheȱincreasingȱloadȱofȱlitigationȱ

facedȱbyȱtheȱfederalȱcourts.”);ȱInȱreȱWarfarinȱSodiumȱAntitrustȱLitig.,ȱ391ȱF.3dȱ

516,ȱ535ȱ(3dȱCir.ȱ2004)ȱ(“thereȱisȱanȱoverridingȱpublicȱinterestȱinȱsettlingȱclassȱ

actionȱlitigation,ȱandȱitȱshouldȱthereforeȱbeȱencouraged”);ȱȱ

ȱAsȱshownȱbelow,ȱtheȱSettlementȱwarrantsȱpreliminaryȱapprovalȱandȱ

disseminationȱofȱnoticeȱtoȱtheȱClass.ȱȱ

 ThereȱisȱaȱStrongȱBasisȱtoȱConcludeȱthatȱtheȱSettlementȱIsȱFair,ȱ
Reasonable,ȱandȱAdequateȱandȱthatȱtheȱRuleȱ23(e)(2)ȱStandardsȱforȱ
ApprovalȱWillȱBeȱMet.ȱ
ȱ

1. TheȱproposedȱSettlementȱwasȱreachedȱafterȱsubstantialȱ
litigation,ȱincludingȱfulsomeȱdiscoveryȱandȱmotionȱpractice,ȱandȱ
theȱbenefitsȱofȱtheȱproposedȱSettlementȱfarȱoutweighȱtheȱrisksȱofȱ
continuedȱlitigation.ȱȱ
ȱ
Asȱnotedȱabove,ȱtheȱSettlementȱcomesȱafterȱoverȱfiveȱyearsȱofȱspiritedȱ

litigation.ȱ ȱ Thatȱ litigationȱ sawȱ extensiveȱ motionȱ practiceȱ andȱ entailedȱ
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fulsomeȱdiscovery.ȱȱOverȱtheȱcourseȱofȱtheȱlitigation,ȱtheȱPartiesȱexchangedȱ

formal,ȱ comprehensiveȱdiscoveryȱ requestsȱ andȱ responses,ȱ negotiatedȱESIȱ

searchȱterms,ȱretainedȱandȱconsultedȱwithȱexperts,ȱandȱfurtherȱexchangedȱ

extensiveȱ dataȱ andȱ informationȱ relatedȱ toȱ theȱ SettlementȱClassȱVehicles.ȱȱ

ClassȱCounselȱhaveȱ aȱ clearȱ viewȱ ofȱ theȱ strengthsȱ andȱweaknessesȱ ofȱ theȱ

Class’sȱclaims.ȱȱSufficientȱdiscoveryȱhasȱbeenȱconductedȱhere.ȱȱAsȱaȱresult,ȱ

theȱPartiesȱareȱsufficientlyȱwellȱinformedȱasȱtoȱtheȱfactualȱandȱlegalȱissuesȱ

relevantȱtoȱthisȱaction.ȱ

Inȱ addition,ȱ theȱ risk,ȱ expense,ȱ complexity,ȱ andȱ durationȱ ofȱ furtherȱ

litigationȱisȱsignificant.ȱ ȱNorȱhasȱaȱlitigationȱclassȱbeenȱcertified.ȱ ȱWereȱtheȱ

Courtȱtoȱcertifyȱone,ȱDefendantsȱwouldȱnoȱdoubtȱpursueȱaȱRuleȱ23(f)ȱpetitionȱ

toȱ theȱThirdȱCircuitȱ forȱ immediateȱ review.ȱ ȱTheȱ riskȱofȱmaintainingȱ classȱ

actionȱstatusȱthroughȱtrialȱisȱreal.ȱȱMoreover,ȱifȱPlaintiffsȱprevailedȱatȱtrial,ȱaȱ

longȱ appealȱperiodȱwouldȱ certainlyȱ result.ȱ ȱTheȱ litigationȱ roadȱ hasȱ beenȱ

arduousȱandȱpromisesȱtoȱbeȱharderȱabsentȱsettlement.ȱȱInȱsum,ȱthisȱcaseȱwasȱ

farȱfromȱaȱ“slamȱdunk”ȱand,ȱconsideringȱtheȱsubstantialȱfutureȱrisksȱposedȱ

byȱtrialȱandȱappeals,ȱthisȱisȱaȱlaudableȱrecoveryȱthatȱoffersȱSettlementȱClassȱ
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Membersȱ anȱ immediateȱ recoveryȱ uponȱ approval,ȱ ratherȱ thanȱ theȱ

uncertaintiesȱofȱfurtherȱlitigation.ȱȱAllȱtheseȱconsiderationsȱallowȱcounselȱtoȱ

unhesitatinglyȱrecommendȱtheȱSettlementȱforȱtheȱCourt’sȱapproval.ȱ

2. TheȱSettlementȱnegotiationsȱoccurredȱatȱarm’sȬlength.ȱ
ȱ
ȱTheȱ Partiesȱ negotiatedȱ arduouslyȱ andȱ atȱ arm’sȬlengthȱ underȱ theȱ

supervisionȱandȱaidȱofȱJudgeȱAndersen.ȱ ȱThisȱfactorȱsupportsȱpreliminaryȱ

approval.ȱ ȱSeeȱAlvesȱv.ȱMain,ȱ2012ȱWLȱ6043272,ȱatȱ*22ȱ(D.N.J.ȱDec.ȱ4,ȱ2012)ȱ

(“Theȱparticipationȱofȱanȱindependentȱmediatorȱinȱsettlementȱnegotiationsȱ

‘virtuallyȱinsuresȱthatȱtheȱnegotiationsȱwereȱconductedȱatȱarm’sȬlengthȱandȱ

withoutȱcollusionȱbetweenȱtheȱparties.’”).ȱ

TheȱPartiesȱworkedȱ longȱandȱhardȱtoȱresolveȱthisȱmatter.ȱ ȱItȱ isȱClassȱ

Counsel’sȱreasonedȱopinionȱthat,ȱgivenȱtheȱalternativeȱofȱlongȱandȱcomplexȱ

litigation,ȱandȱtheȱrisksȱinvolvedȱinȱsuchȱlitigation,ȱincludingȱaȱpreemptionȱ

battle,ȱclassȱcertification,ȱtrialȱonȱtheȱmerits,ȱandȱappeals,ȱtheȱavailabilityȱofȱ

reliefȱunderȱtheȱSettlementȱweighsȱheavilyȱinȱfavorȱofȱpreliminaryȱapproval.ȱȱ

Seeȱ Inȱ reȱ Ins.ȱBrokerageȱAntitrustȱLitig.,ȱ 579ȱF.3dȱ 241,ȱ 259ȱ (3dȱCir.ȱ 2009)ȱ (aȱ
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settlementȱ thatȱ wouldȱ eliminateȱ delayȱ andȱ expensesȱ andȱ providesȱ

immediateȱbenefitȱtoȱtheȱclassȱstronglyȱfavorsȱapproval).ȱ

3. TheȱproponentsȱofȱtheȱSettlementȱareȱexperiencedȱinȱsimilarȱ
litigation.ȱ
ȱ
Classȱ Counselȱ areȱ highlyȱ experiencedȱ classȱ actionȱ litigators.ȱ

Throughoutȱtheȱcourseȱofȱnegotiations,ȱClassȱMembersȱwereȱrepresentedȱbyȱ

aȱ teamȱ ofȱ attorneysȱwhoȱ haveȱ considerableȱ experienceȱ (andȱ success)ȱ inȱ

prosecutingȱ(andȱsettling)ȱclassȱactions.ȱȱTheirȱdecisionȱtoȱsettleȱafterȱmoreȱ

thanȱfiveȱyearsȱofȱhardȬfoughtȱlitigationȱandȱevaluationȱofȱtheȱclaimsȱweighsȱ

inȱfavorȱofȱtheȱCourtȱgrantingȱpreliminaryȱapproval.ȱȱSeeȱInȱreȱPrudentialȱIns.ȱ

Co.ȱofȱAm.ȱSalesȱPracticesȱLitig.,ȱ962ȱF.ȱSupp.ȱ450,ȱ543ȱ(D.N.J.ȱ1997)ȱ(“theȱCourtȱ

creditsȱtheȱjudgmentȱofȱPlaintiffs’ȱCounsel,ȱallȱofȱwhomȱareȱactive,ȱrespected,ȱ

andȱaccomplishedȱinȱthisȱtypeȱofȱlitigation.”);ȱVaracalloȱv.ȱMassachusettsȱMut.ȱ

LifeȱIns.,ȱ226ȱF.R.D.ȱ207,ȱ240ȱ(D.N.J.ȱ2005)ȱ(“[T]heȱCourtȱputsȱcredenceȱinȱtheȱ

factȱ thatȱ Classȱ Counselȱ considerȱ theȱ Proposedȱ Settlementȱ toȱ beȱ fair,ȱ

reasonableȱandȱadequate.”);ȱAlves,ȱ2012ȱWLȱ6043272,ȱatȱ*22ȱ(“[C]ourtsȱinȱthisȱ

Circuitȱtraditionallyȱattributeȱsignificantȱweightȱtoȱtheȱbeliefȱofȱexperiencedȱ
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counselȱ thatȱ settlementȱ isȱ inȱ theȱbestȱ interestȱofȱ theȱ class.”)ȱ (citationȱ andȱ

internalȱquotationȱmarksȱomitted).ȱ

 THEȱCOURTȱSHOULDȱCERTIFYȱTHEȱPROPOSEDȱCLASSȱFORȱ
SETTLEMENTȱPURPOSESȱ

Plaintiffsȱrequest,ȱinȱaccordanceȱwithȱRuleȱ23(e)(1)(B)(ii),ȱthatȱtheȱCourtȱ

preliminarilyȱcertifyȱaȱSettlementȱClassȱandȱdirectȱdisseminationȱofȱnoticeȱ

aboutȱtheȱactionȱandȱtheȱSettlement.ȱȱTheȱBMWȱDefendantsȱdoȱnotȱobjectȱtoȱ

certificationȱofȱtheȱSettlementȱClassȱforȱpurposesȱofȱsettlementȱonly,ȱandȱtheȱ

SupremeȱCourtȱhasȱ longȱacknowledgedȱ theȱproprietyȱofȱcertifyingȱaȱclassȱ

solelyȱforȱsettlementȱpurposes.ȱȱSee,ȱe.g.,ȱAmchemȱProds,ȱInc.ȱv.ȱWindsor,ȱ521ȱ

U.S.ȱ591,ȱ618ȱ(1997).ȱȱInȱconductingȱthisȱtask,ȱaȱcourt’sȱ“dominantȱconcern”ȱ

isȱ“whetherȱaȱproposedȱclassȱhasȱsufficientȱunityȱsoȱthatȱtheȱabsentȱmembersȱ

canȱfairlyȱbeȱboundȱbyȱtheȱdecisionsȱofȱclassȱrepresentatives.”ȱȱId.ȱatȱ621.ȱȱToȱ

beȱcertifiedȱunderȱRuleȱ23,ȱaȱputativeȱclassȱmustȱsatisfy,ȱbyȱaȱpreponderanceȱ

ofȱtheȱevidence,ȱeachȱofȱtheȱfourȱrequirementsȱofȱRuleȱ23(a)ȱasȱwellȱasȱtheȱ

requirementsȱofȱoneȱofȱtheȱthreeȱsubsectionsȱofȱRuleȱ23(b).ȱȱSee,ȱe.g.,ȱWraggȱv.ȱ

Ortiz,ȱ2020ȱWLȱ2745247,ȱatȱ*27ȱ(D.N.J.ȱMayȱ27,ȱ2020).ȱ
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 TheȱRuleȱ23(a)ȱRequirementsȱAreȱSatisfied.ȱ
ȱ
Plaintiffsȱmustȱ satisfyȱ theȱnumerosity,ȱ commonality,ȱ typicality,ȱ andȱ

adequacyȱrequirementsȱofȱRuleȱ23(a).ȱȱAsȱshownȱbelow,ȱtheȱproposedȱClassȱ

readilyȱsatisfiesȱallȱfourȱelements.ȱ

1.  Rule 23(a)(1) – Numerosity is present. 
ȱ
Ruleȱ23(a)(1)ȱrequiresȱthatȱtheȱclassȱbeȱ“soȱnumerousȱthatȱjoinderȱofȱallȱ

membersȱisȱimpracticable.”ȱȱFed.ȱR.ȱCiv.ȱP.ȱ23(a)(1).ȱȱ“[G]enerally,ȱwhereȱtheȱ

potentialȱnumberȱofȱplaintiffsȱ isȱ likelyȱ toȱexceedȱ fortyȱmembers,ȱ theȱRuleȱ

23(a)ȱ numerosityȱ requirementȱ willȱ beȱmet.”ȱ ȱMartinezȬSantiagoȱ v.ȱ Publicȱ

Storage,ȱ312ȱF.R.D.ȱ380,ȱ388ȱ(D.N.J.ȱ2015)ȱ(citingȱMarcusȱv.ȱBMWȱofȱN.ȱAm.,ȱ

LLC,ȱ687ȱF.3dȱ583,ȱ595ȱ(3dȱCir.ȱ2012)).ȱ ȱWithȱapproximatelyȱ55,000ȱSubjectȱ

Vehiclesȱincluded,ȱthereȱcanȱbeȱnoȱdisputeȱthatȱtheȱmembersȱofȱtheȱproposedȱ

Classȱareȱsoȱnumerousȱasȱtoȱmakeȱtheirȱjoinderȱimpractical.ȱȱSee,ȱe.g.,ȱWragg,ȱ

2020ȱWLȱ2745247,ȱatȱ*ȱ27ȱ(numerosityȱ“mustȱbeȱbasedȱonȱcommonȱsense”)ȱ

(citationȱandȱ internalȱquotationȱmarksȱomitted).ȱ ȱ Indeed,ȱcourtsȱ routinelyȱ

findȱnumerosityȱinȱautomotiveȱclassȱactions,ȱasȱshouldȱbeȱtheȱcaseȱhere.ȱȱSee,ȱ

e.g.,ȱInȱreȱChryslerȬDodgeȱEcodieselȱMktg.,ȱSalesȱPractices,ȱ&ȱProds.ȱLiab.ȱLitig.,ȱ
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2019ȱWLȱ 536661,ȱ atȱ *5ȱ (N.D.ȱCal.ȱFeb.ȱ 11,ȱ 2019)ȱ (numerosityȱ satisfiedȱ forȱ

comparableȱ dieselȱ emissionsȱ settlement).ȱ ȱ Theȱ numerosityȱ testȱ isȱ readilyȱ

satisfied.ȱ

2.ȱȱ Ruleȱ23(a)(2)ȱ–ȱThereȱareȱissuesȱcommonȱtoȱallȱClassȱ
Members.ȱ
ȱ
Ruleȱ23(a)(2)ȱrequiresȱthatȱthereȱbeȱ“questionsȱofȱlawȱorȱfactȱcommonȱ

toȱtheȱclass,”ȱandȱthatȱtheȱclassȱmembersȱ“haveȱsufferedȱtheȱsameȱinjury.”ȱ

WalȬMartȱStores,ȱInc.ȱv.ȱDukes,ȱ564ȱU.S.ȱ338,ȱ350,ȱ369ȱ(2011)ȱ(citationȱomittedȱ

andȱemphasisȱadded).ȱȱInȱotherȱwords,ȱtheȱclass’sȱclaimsȱmustȱ“dependȱuponȱ

aȱcommonȱcontentionȱ...ȱcapableȱofȱclassȬwideȱresolution.”ȱȱInȱreȱWellbutrinȱ

XLȱAntitrustȱLitig.,ȱ282ȱF.R.D.ȱ126,ȱ137ȱ(E.D.ȱPa.ȱ2011)ȱ(citingȱWalȬMart,ȱ564ȱ

U.S.ȱ atȱ 350).ȱ “Aȱ contentionȱ isȱ capableȱ ofȱ classȬwideȱ resolutionȱ ifȱ

determinationȱofȱitsȱtruthȱorȱfalsityȱwillȱresolveȱanȱissueȱthatȱisȱcentralȱtoȱtheȱ

validityȱtheȱclaimsȱ‘inȱoneȱstroke.’”ȱId.ȱ(quotingȱWalȬMart,ȱ564ȱU.S.ȱatȱ350).ȱ

Theȱcommonalityȱinquiryȱfocusesȱonȱtheȱdefendant’sȱconduct.ȱȱSullivanȱ

v.ȱDBȱInvs.,ȱInc,ȱ667ȱF.3dȱ273,ȱ297ȱ(3dȱCir.ȱ2011)ȱ(enȱbanc)ȱ(“commonalityȱisȱ

informedȱ byȱ theȱ defendant’sȱ conductȱ asȱ toȱ allȱ classȱ membersȱ andȱ anyȱ

resultingȱinjuriesȱcommonȱtoȱallȱclassȱmembers”).ȱȱNotȱallȱquestionsȱofȱfactȱ
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andȱlawȱneedȱtoȱbeȱcommonȱifȱthereȱareȱcommonȱquestionsȱatȱtheȱheartȱofȱ

theȱcase.ȱȱInȱreȱWarfarinȱSodiumȱAntitrustȱLitig.,ȱ391ȱF.3dȱ516,ȱ530ȱ(3dȱCir.ȱ2004)ȱ

(quotationȱomitted);ȱ Inȱ reȱPrudentialȱ Ins.ȱCo.ȱAm.ȱSalesȱPracticeȱLitig.ȱAgentȱ

Actions,ȱ148ȱF.3dȱ283,ȱ310ȱ(3dȱCir.ȱ1998).ȱ“ForȱpurposesȱofȱRuleȱ23(a)(2),ȱevenȱ

aȱsingleȱ[common]ȱquestionȱwillȱdo.”ȱWalȬMart,ȱ564ȱU.S.ȱatȱ359ȱ(bracketsȱinȱ

original;ȱcitationȱomitted).ȱ

TheȱclaimsȱofȱallȱClassȱMembersȱinvolveȱtheȱsameȱcommonȱquestionsȱ

involving,ȱamongȱotherȱissues,ȱadvertising,ȱtheȱsameȱvehicles,ȱandȱtheȱsameȱ

emissionsȱcontrolȱtechnologyȱandȱsoftware,ȱallȱofȱwhichȱfocusȱonȱtheȱBMWȱ

Defendants’ȱconductȱandȱnotȱindividualȱClassȱmembers.ȱȱTheseȱissuesȱareȱatȱ

theȱheartȱofȱtheȱcaseȱandȱareȱenoughȱtoȱsatisfyȱtheȱRuleȱ23(a)(2)ȱcommonalityȱ

element.ȱ

4. Ruleȱ23(a)(3)ȱ–ȱTypicalityȱisȱsatisfied.ȱ
ȱ
Ruleȱ 23(a)(3)ȱ requiresȱ thatȱ aȱ representativeȱ plaintiff’sȱ claimsȱ beȱ

“typical”ȱofȱthoseȱofȱotherȱclassȱmembers.ȱȱTheȱThirdȱCircuitȱhasȱexplainedȱ

thatȱ“theȱnamedȱplaintiffs’ȱclaimsȱmustȱmerelyȱbeȱ‘typical,ȱinȱcommonȬsenseȱ

terms,ȱofȱtheȱclass,ȱthusȱsuggestingȱthatȱtheȱ incentivesȱofȱtheȱplaintiffsȱareȱ
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alignedȱwithȱthoseȱofȱtheȱclass.’”ȱInȱreȱScheringȱPloughȱCorp.ȱERISAȱLitig.,ȱ589ȱ

F.3dȱ585,ȱ598ȱ(3dȱCir.ȱ2009)ȱ(citationȱomitted);ȱJohnstonȱv.ȱHBOȱFilmȱMgmt.,ȱ

265ȱF.3dȱ178,ȱ184ȱ (3dȱCir.ȱ2001)ȱ (citationȱomitted).ȱRuleȱ23(a)(3),ȱhowever,ȱ

“doesȱnotȱ requireȱ thatȱallȱputativeȱclassȱmembersȱshareȱ identicalȱclaims.”ȱȱ

HBO,ȱ265ȱF.3dȱatȱ184.ȱ

Underȱtheȱpermissiveȱstandardsȱofȱthisȱrule,ȱrepresentativeȱclaimsȱareȱ

“typical”ȱ ifȱ theyȱ areȱ reasonablyȱ coextensiveȱ withȱ thoseȱ ofȱ absentȱ classȱ

membersȱandȱtheyȱneedȱnotȱbeȱidentical.ȱȱIndeed,ȱwhenȱitȱisȱallegedȱthatȱtheȱ

defendantȱengagedȱinȱconductȱcommonȱtoȱallȱmembersȱofȱtheȱclass,ȱ“thereȱisȱ

aȱstrongȱpresumptionȱ thatȱ theȱclaimsȱofȱ theȱ representativeȱpartiesȱwillȱbeȱ

typicalȱofȱ theȱabsentȱclassȱmembers.”ȱ ȱ InȱreȱMerckȱ&ȱCo.,ȱVytorin/ZetiaȱSec.ȱ

Litig.,ȱNo.ȱ08ȬcvȬ2177,ȱ2012ȱWLȱ4482041,ȱatȱ*4ȱ(D.N.J,ȱSept.ȱ25,ȱ2012)ȱ(citationȱ

omitted).ȱ ȱ Likewise,ȱ “[w]henȱ aȱ classȱ includesȱ purchasersȱ ofȱ aȱ varietyȱ ofȱ

differentȱproducts,ȱaȱnamedȱplaintiffȱthatȱpurchasesȱonlyȱoneȱtypeȱofȱproductȱ

satisfiesȱ theȱ typicalityȱ requirementȱ ifȱ theȱ allegedȱ misrepresentationsȱ orȱ

omissionsȱapplyȱuniformlyȱacrossȱtheȱdifferentȱproductȱtypes.”ȱMarcus,ȱ687ȱ

F.3dȱatȱ599;ȱseeȱalsoȱYaegerȱv.ȱSubaruȱofȱAm.,ȱInc.,ȱ2016ȱWLȱ4541861,ȱatȱ*6ȱ(D.N.J.ȱ

Case 2:18-cv-04363-EP-JBC   Document 287   Filed 11/17/23   Page 24 of 43 PageID: 8573



18ȱ

Aug.ȱ 31,ȱ 2016)ȱ (findingȱ typicalityȱwhereȱ “plaintiffsȱ allegeȱ thatȱ theȱ classȱ

claimsȱariseȱoutȱofȱtheȱsameȱconductȱofȱtheȱdefendantsȱrelatedȱtoȱtheirȱdesign,ȱ

manufacture,ȱandȱsaleȱofȱtheȱclassȱvehiclesȱthatȱsufferedȱfromȱanȱallegedȱoilȱ

consumptionȱdefect,ȱandȱdefendants’ȱallegedȱfailureȱtoȱdiscloseȱthatȱmaterialȱ

fact”).ȱ

Theȱ namedȱ Plaintiffs’ȱ claims,ȱ andȱ thoseȱ ofȱ absentȱmembersȱ ofȱ theȱ

SettlementȱClass,ȱariseȱfromȱaȱcommonȱallegedȱcourseȱofȱconductȱandȱunderȱ

commonȱlegalȱtheories.ȱȱPlaintiffsȱallegeȱthatȱtheȱBMWȱDefendantsȱengagedȱ

inȱfalseȱadvertisingȱinȱviolationȱofȱconsumerȱprotectionȱlawsȱandȱcommittedȱ

fraudȱ byȱ (i)ȱ sellingȱ vehiclesȱ thatȱ allegedlyȱ emitȱ harmfulȱ pollutantsȱ atȱ

excessivelyȱ highȱ levels;ȱ (ii)ȱ notȱ informingȱ consumersȱ ofȱ theȱ excessiveȱ

emissions;ȱandȱ(iii)ȱmakingȱmaterialȱmisstatementsȱandȱomissionsȱaboutȱtheȱ

vehicles’ȱperformance,ȱ fuelȬefficiency,ȱandȱemissionsȱoutput,ȱandȱwhetherȱ

theȱvehiclesȱwereȱenvironmentallyȱfriendlyȱandȱmetȱemissionsȱlimitsȱunderȱ

everydayȱdrivingȱconditions.ȱȱPlaintiffsȱfurtherȱallegeȱthatȱtheirȱvehiclesȱandȱ

allȱotherȱClassȱVehiclesȱemitȱexcessiveȱ“realȱworld”ȱemissions.ȱTheȱBMWȱ

Defendantsȱdisputeȱtheseȱclaims.ȱȱHowever,ȱtakenȱtogether,ȱtheseȱclaimsȱareȱ
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typicalȱofȱ theȱclaimsȱofȱeveryȱmemberȱofȱ theȱClass.ȱ ȱSeeȱ Inȱ re:ȱVolkswagenȱ

ȈCleanȱDieselȈȱMktg.,ȱSalesȱPracs.,ȱ&ȱProd.ȱLiab.ȱLitig.,ȱ2016ȱWLȱ4010049ȱ(N.D.ȱ

Cal.ȱJulyȱ26,ȱ2016),ȱatȱ*11ȱ(typicalityȱsatisfiedȱforȱdieselȱemissionsȱsettlementȱ

class);ȱInȱreȱChryslerȬDodgeȱEcodieselȱMktg.,ȱSalesȱPractices,ȱ&ȱProds.ȱLiab.ȱLitig.,ȱ

2019ȱWLȱ536661,ȱatȱ*5Ȭ6ȱ(N.D.ȱCal.ȱFeb.ȱ11,ȱ2019)ȱ(same).ȱȱȱ

5. Ruleȱ23(a)(4)ȱ–ȱAdequacyȱisȱsatisfied.ȱ
ȱ
TheȱfinalȱrequirementȱofȱRuleȱ23(a)ȱrequiresȱthatȱ“theȱrepresentativeȱ

partiesȱwillȱfairlyȱandȱadequatelyȱprotectȱtheȱinterestsȱofȱtheȱclass.”ȱȱFed.ȱR.ȱ

Civ.ȱP.ȱ23(a)(4).ȱȱInȱtheȱThirdȱCircuit,ȱtheȱrelevantȱinquiriesȱareȱ(1)ȱwhetherȱ

theȱ namedȱ plaintiffsȱ haveȱ anyȱ interestsȱ antagonisticȱ withȱ otherȱ classȱ

membersȱ andȱ (2)ȱ whetherȱ theȱ namedȱ plaintiffs’ȱ counselȱ areȱ qualified,ȱ

experienced,ȱandȱableȱtoȱconductȱtheȱproposedȱlitigationȱbasedȱonȱfactorsȱsetȱ

forthȱinȱRuleȱ23(g).ȱȱInȱreȱScheringȱPloughȱCorp.,ȱ589ȱF.3dȱatȱ602;ȱSheinbergȱv.ȱ

Sorensen,ȱ606ȱF.3dȱ130,ȱ132ȱ(3dȱCir.ȱ2010).3ȱȱPlaintiffsȱsatisfyȱbothȱprongs.ȱ

 
3ȱ“Theȱadequacyȱofȱrepresentationȱrequirementȱ tendsȱ toȱmergeȱwithȱ

theȱ commonalityȱ andȱ typicalityȱ criteriaȱ ofȱ Ruleȱ 23(a),ȱ whichȱ serveȱ asȱ
guidepostsȱ forȱdeterminingȱwhetherȱ .ȱ .ȱ .ȱmaintenanceȱofȱ aȱ classȱ actionȱ isȱ
economicalȱandȱwhetherȱtheȱnamedȱplaintiffȇsȱclaimȱandȱtheȱclassȱclaimsȱareȱ
soȱ interrelatedȱ thatȱ theȱ interestsȱ ofȱ theȱ classȱmembersȱwillȱ beȱ fairlyȱ andȱ
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First,ȱ theȱ proposedȱ Classȱ Representativesȱ interestsȱ “areȱ entirelyȱ

alignedȱ[withȱthoseȱofȱtheȱproposedȱClass]ȱinȱtheirȱinterestȱinȱprovingȱthatȱ

[Defendants]ȱmisledȱthemȱandȱshareȱtheȱcommonȱgoalȱofȱobtainingȱredressȱ

forȱtheirȱinjuries.”ȱȱVolkswagen,ȱ2016ȱWLȱ4010049,ȱatȱ*11;ȱseeȱalsoȱInȱreȱChryslerȬ

DodgeȱEcodieselȱMktg.,ȱSalesȱPractices,ȱ&ȱProds.ȱLiab.ȱLitig.,ȱ2019ȱWLȱ536661,ȱatȱ

*6ȱ(same).ȱȱTheȱClassȱRepresentativesȱhaveȱhadȱeveryȱincentiveȱtoȱvigorouslyȱ

prosecuteȱ thisȱ litigationȱ againstȱBMWȱ because,ȱ asȱdiscussedȱ above,ȱ theirȱ

claimsȱ areȱ typicalȱ ofȱ theȱ absentȱClassȱMembers.ȱ ȱE.g.,ȱDamassiaȱ v.ȱDuaneȱ

Reade,ȱ Inc.,ȱ 250ȱ F.R.D.ȱ 152,ȱ 158ȱ (S.D.N.Y.ȱ 2008)ȱ (“Theȱ factȱ thatȱ plaintiffs’ȱ

claimsȱareȱtypicalȱofȱtheȱclassȱisȱstrongȱevidenceȱthatȱtheirȱinterestsȱareȱnotȱ

antagonisticȱ toȱ thoseȱ ofȱ theȱ class;ȱ theȱ sameȱ strategiesȱ thatȱwillȱ vindicateȱ

plaintiffs’ȱclaimsȱwillȱvindicateȱthoseȱofȱtheȱclass.”).ȱ

TheȱClassȱRepresentativesȱalsoȱunderstandȱtheirȱduties:ȱtheyȱhaveȱallȱ

keptȱabreastȱofȱ theȱ litigationȱandȱaidedȱ inȱdiscovery,ȱ includingȱproducingȱ

documentsȱandȱrespondingȱtoȱwrittenȱdiscovery,ȱsubmittingȱtoȱdepositions,ȱ

 
adequatelyȱprotectedȱinȱtheirȱabsence.ȱTheȱadequacyȱheadingȱalsoȱfactorsȱinȱ
competencyȱandȱconflictsȱofȱclassȱcounsel.”ȱȱAmchemȱProds.,ȱInc.,ȱ521ȱU.S.ȱatȱ
626ȱn.20ȱ(citationȱandȱinternalȱquotationȱmarksȱomitted).ȱ
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andȱ havingȱ theirȱ Classȱ Vehiclesȱ inspectedȱ ifȱ theyȱ remainedȱ inȱ theirȱ

possession.ȱ Thereȱ canȱ beȱ noȱ reasonedȱ argumentȱ thatȱ anyȱ ofȱ theȱ Classȱ

Representativesȱ haveȱ conflictsȱ antagonisticȱ toȱ theȱ Class,ȱ andȱ theȱ Courtȱ

shouldȱ concludeȱ thatȱ theyȱ will—andȱ have—adequatelyȱ representedȱ theȱ

Class.ȱȱ

Likewise,ȱ Plaintiffs’ȱ choiceȱ ofȱ counselȱ furtherȱ underscoresȱ theirȱ

adequacy.ȱ ȱSeeȱ Inȱ reȱCmty.ȱBankȱofȱN.ȱVa.,ȱ622ȱF.3dȱ275,ȱ292ȱ (3dȱCir.ȱ2010)ȱ

(“Realistically,ȱ forȱ purposesȱ ofȱ determiningȱ adequateȱ representation,ȱ theȱ

performanceȱ ofȱ classȱ counselȱ isȱ intertwinedȱ withȱ thatȱ ofȱ theȱ classȱ

representative.”ȱ (citationȱ andȱ internalȱ quotationȱ marksȱ omitted).ȱ ȱ Inȱ

retaining,ȱCarellaȱByrne,ȱHagensȱBerman,ȱandȱSeegerȱWeiss,ȱPlaintiffsȱhaveȱ

employedȱ counselȱ whoȱ areȱ qualifiedȱ andȱ experiencedȱ inȱ complexȱ classȱ

litigationȱandȱwhoȱhaveȱtheȱresources,ȱzeal,ȱandȱsuccessfulȱrecordȱ inȱclassȱ

cases.4ȱ Thereȱ canȱ beȱ noȱ genuineȱ questionȱ thatȱ theȱ proposedȱ Classȱ

Representativesȱareȱadequate.ȱ

 
4ȱTheȱfitnessȱofȱtheseȱthreeȱfirmsȱtoȱadequatelyȱrepresentȱtheȱClassȱisȱ

furtherȱ addressedȱ inȱ Sectionȱ VȬCȱ belowȱ inȱ connectionȱ withȱ theirȱ
qualificationsȱforȱappointmentȱasȱClassȱCounselȱunderȱRuleȱ23(g).ȱ
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6. TheȱproposedȱClassȱisȱascertainable.ȱ
ȱ
Althoughȱnotȱ specifiedȱ inȱ theȱ textȱofȱRuleȱ23,ȱ courts,ȱ includingȱ thisȱ

District,ȱimplyȱaȱprerequisiteȱthatȱtheȱproposedȱclassȱbeȱascertainable.ȱȱE.g.,ȱ

Sheltonȱ v.ȱBledsoe,ȱ 775ȱ F.3dȱ 554,ȱ 559ȱ (3dȱCir.ȱ 2015).ȱ ȱ “Theȱ ascertainabilityȱ

inquiryȱisȱtwoȬfold,ȱrequiringȱaȱplaintiffȱtoȱshowȱthat:ȱ(1)ȱtheȱclassȱisȱ‘definedȱ

withȱ referenceȱ toȱ objectiveȱ criteria’;ȱ andȱ (2)ȱ thereȱ isȱ ‘aȱ reliableȱ andȱ

administrativelyȱfeasibleȱmechanismȱforȱdeterminingȱwhetherȱputativeȱclassȱ

membersȱfallȱwithinȱtheȱclassȱdefinition.’”ȱȱByrdȱv.ȱAaronȇsȱInc.,ȱ784ȱF.3dȱ154,ȱ

163ȱ(3dȱCir.ȱ2015)ȱ(citationsȱomitted);ȱCityȱSelectȱAutoȱSalesȱInc.ȱv.ȱBMWȱBankȱ

ofȱN.ȱAm.ȱInc.,ȱ867ȱF.3dȱ434,ȱ439ȱ(3dȱCir.ȱ2017).ȱ

Here,ȱ theȱ Classȱ definitionȱ usesȱ objectiveȱ criteriaȱ thatȱ makeȱ classȱ

membershipȱ objectivelyȱ verifiable,ȱ andȱ thereȱ isȱ aȱ reliableȱ andȱ

administrativelyȱ feasibleȱ mechanismȱ throughȱ whichȱ qualifiedȱ Classȱ

Membersȱwillȱbeȱ readilyȱ identified:ȱ registrationȱdataȱavailableȱ fromȱStateȱ

DMV’sȱandȱthirdȬpartyȱvendors.ȱȱSeeȱ[].ȱȱ

 
ȱ
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 AsȱRequiredȱbyȱRuleȱ23(b)(3),ȱCommonȱIssuesȱPredominateȱandȱ
ClassȱTreatmentȱisȱSuperiorȱtoȱaȱMultiplicityȱofȱIndividualȱ
Lawsuits.ȱ
ȱ
UnderȱRuleȱ23(b)(3),ȱaȱclassȱshouldȱbeȱcertifiedȱwhenȱtheȱcourtȱfindsȱ

thatȱcommonȱquestionsȱofȱ lawȱorȱ factȱpredominateȱoverȱ individualȱ issuesȱ

andȱ aȱ classȱ actionȱwouldȱ beȱ superiorȱ toȱ otherȱmethodsȱ ofȱ resolvingȱ theȱ

controversy.ȱȱȱȱ

Theȱ predominanceȱ elementȱ “testsȱ whetherȱ proposedȱ classesȱ areȱ

sufficientlyȱcohesiveȱ toȱwarrantȱadjudicationȱbyȱrepresentation.”ȱ ȱAmchemȱ

Prods,ȱ Inc.,ȱ521ȱU.S.ȱatȱ623.ȱ ȱAtȱ itsȱ core,ȱ“[p]redominanceȱ isȱaȱquestionȱofȱ

efficiency.”ȱȱButlerȱv.ȱSears,ȱRoebuckȱ&ȱCo.,ȱ702ȱF.3dȱ359,ȱ362ȱ(7thȱCir.ȱ2012).ȱȱ

Theȱ superiorityȱ componentȱ requiresȱ theȱ courtȱ “toȱ balance,ȱ inȱ termsȱ ofȱ

fairnessȱandȱefficiency,ȱtheȱmeritsȱofȱaȱclassȱactionȱagainstȱthoseȱofȱalternativeȱ

methods’ȱofȱ adjudication.”ȱ ȱPrudential,ȱ 148ȱF.3dȱ atȱ 316ȱ (citationȱomitted).ȱȱ

Here,ȱtheȱClassȱreadilyȱmeetsȱbothȱrequirements.ȱ

First,ȱcommonȱissuesȱpredominate.ȱȱTheȱpredominanceȱinquiryȱfocusesȱ

onȱliabilityȱissues.ȱȱE.g.,ȱInȱreȱNovoȱNordiskȱSec.ȱLitig.,ȱ2020ȱWLȱ502176,ȱatȱ*8ȱ

(D.N.J.ȱ Jan.ȱ 31,ȱ 2020)ȱ (“Inȱ determiningȱ whetherȱ commonȱ questionsȱ
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predominate,ȱ courtsȱ haveȱ focusedȱ onȱ theȱ claimsȱ ofȱ liabilityȱ againstȱ

defendants.”)ȱ (citingȱcases).ȱTheȱcommonȱquestionsȱdiscussedȱaboveȱwithȱ

respectȱtoȱtheȱRuleȱ23(a)(2)ȱcommonalityȱelementȱareȱoverarchingȱandȱthusȱ

towerȱoverȱissuesȱrelatingȱtoȱindividualȱClassȱMembers.ȱȱFactualȱandȱlegalȱ

questionsȱaside,ȱtheȱsalientȱevidenceȱnecessaryȱtoȱproveȱPlaintiffs’ȱclaimsȱisȱ

commonȱ toȱ bothȱ theȱ Classȱ Representativesȱ andȱ allȱ Classȱ Members.ȱȱ

Moreover,ȱtheȱnecessaryȱproofȱwouldȱbeȱgeneralized,ȱandȱchangesȱlittle,ȱifȱatȱ

all,ȱwhetherȱ thereȱ areȱdozensȱ orȱ thousandsȱ ofȱClassȱMembers.ȱ ȱ Inȱ eitherȱ

instance,ȱ Plaintiffsȱ wouldȱ presentȱ theȱ sameȱ evidenceȱ ofȱ theȱ BMWȱ

Defendants’ȱmarketing,ȱandȱtheȱsameȱevidenceȱofȱallegedȱwrongdoing.ȱȱSeeȱ

Volkswagen,ȱ2016ȱWLȱ4010049,ȱatȱ*12;ȱseeȱalsoȱ InȱreȱChryslerȬDodgeȱEcodieselȱ

Mktg.,ȱSalesȱPractices,ȱ&ȱProds.ȱLiab.ȱLitig.,ȱ2019ȱWLȱ536661,ȱatȱ*7.ȱ ȱInȱotherȱ

words,ȱtheȱClass’sȱclaimsȱdependȱonȱtheȱsameȱfactualȱcircumstances,ȱInȱreȱ

ValeantȱPharm.ȱInt’l,ȱInc.ȱSec.ȱLitig.,ȱ2020ȱWLȱ3166456,ȱatȱ*5ȱ(D.N.J.ȱJuneȱ15,ȱ

2020),ȱ andȱ “theȱ claimsȱ presentȱ commonȱ operativeȱ factsȱ andȱ commonȱ

questionsȱofȱlawȱthatȱpredominate”ȱoverȱanyȱfactualȱvariations.ȱ ȱSeeȱTysonȱ

Foods,ȱInc.ȱv.ȱBouaphakeo,ȱ136ȱS.ȱCt.ȱ1036,ȱ1045ȱ(2016)ȱ(“Whenȱ‘oneȱorȱmoreȱofȱ
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theȱcentralȱIssuesȱinȱtheȱactionȱareȱcommonȱtoȱtheȱclassȱandȱcanȱbeȱsaidȱtoȱ

predominate,ȱtheȱactionȱmayȱbeȱconsideredȱproperȱunderȱRuleȱ23(b)(3)ȱevenȱ

thoughȱotherȱ importantȱmattersȱwillȱhaveȱ toȱbeȱ triedȱ separately,ȱ suchȱ asȱ

damagesȱ orȱ someȱ affirmativeȱ defensesȱ peculiarȱ toȱ someȱ individualȱ classȱ

members.’”).ȱȱTheȱpredominanceȱtestȱisȱthusȱsatisfied.ȱ

Second,ȱcertificationȱofȱtheȱClassȱunderȱRuleȱ23ȱisȱ“superiorȱtoȱotherȱ

availableȱmethodsȱforȱtheȱfairȱandȱefficientȱadjudicationȱofȱtheȱcontroversy.”ȱȱ

Fed.ȱRȱCiv.ȱP.ȱ23(b)(3).ȱ ȱTheȱSettlementȱaffordsȱbenefitsȱtoȱClassȱMembersȱ

who,ȱabsentȱaȱclassȱsettlement,ȱmayȱnotȱhaveȱknownȱaboutȱtheirȱlegalȱrightsȱ

orȱhadȱ tooȱ littleȱanȱ incentiveȱ toȱpursueȱanȱ individualȱ suitȱ involvingȱ theirȱ

vehicles.ȱ ȱTheȱhighȱcostȱofȱmarshalingȱtheȱevidenceȱ(experts,ȱsophisticatedȱ

electronicȱdiscovery,ȱdiscoveryȱinȱforeignȱlanguages,ȱandȱsoȱon)ȱnecessaryȱtoȱ

pursueȱ theȱ claimsȱ atȱ issueȱ dwarfsȱ anyȱ individualȱ consumer’sȱ potentialȱ

recoveryȱ andȱ theȱ disparityȱ inȱ resourcesȱ betweenȱ individualsȱ andȱ wellȬ

funded,ȱlitigationȬsavvyȱdefendantsȱlikeȱtheȱBMWȱDefendants.ȱȱThisȱCourtȱ

hasȱ recognizedȱ thatȱ theȱ existenceȱ ofȱ soȬcalledȱ “negativeȱ value”ȱ claims—

“meaningȱ itȱcostsȱmoreȱ toȱ litigateȱ thanȱyouȱwouldȱgetȱ ifȱyouȱwon,”ȱStoltȬ
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NielsenȱS.A.ȱv.ȱAnimalFeedsȱInt’lȱCorp.,ȱ559ȱU.S.ȱ662,ȱ675ȱn.7ȱ(2010)ȱ(citationȱ

andȱ internalȱquotationȱmarksȱomitted)—isȱ typicallyȱ“theȱmostȱcompellingȱ

rationaleȱforȱfindingȱsuperiority”ȱofȱclassȱtreatment.ȱȱReapȱv.ȱCont’lȱCas.ȱCo.,ȱ

199ȱ F.R.D.ȱ 536,ȱ 550ȱ (D.N.J.ȱ 2001)ȱ (citationȱ andȱ internalȱ quotationȱmarksȱ

omitted;ȱemphasisȱadded).ȱ

Indeed,ȱ Classȱ Counselȱ haveȱ alreadyȱ devotedȱ significantȱ timeȱ andȱ

resourcesȱ toȱ thisȱ litigation,ȱ includingȱ expertȱ testingȱ forȱ purposesȱ ofȱ theȱ

complaint,ȱ multipleȱ roundsȱ ofȱ motionsȱ toȱ dismiss,ȱ discoveryȱ briefing,ȱ

depositions,ȱdocumentȱreview,ȱandȱengagingȱinȱotherȱsignificantȱeffortsȱonȱ

manyȱ otherȱ issues.ȱ ȱ Itȱ isȱ inconceivableȱ thatȱ anȱ individualȱ vehicleȱ ownerȱ

pursuingȱ aȱ purelyȱ economicȱ lossȱ caseȱ couldȱ orȱ wouldȱ investȱ theȱ sameȱ

resources.ȱȱCf.ȱCarnegieȱv.ȱHouseholdȱInt’l,ȱInc.,ȱ376ȱF.3dȱ656,ȱ661ȱ(7thȱCir.ȱ2004)ȱ

(“[O]nlyȱaȱlunaticȱorȱaȱfanaticȱsuesȱforȱ$30.”).ȱ

Certificationȱalsoȱservesȱtheȱinterestȱofȱ judicialȱeconomyȱbyȱavoidingȱ

multipleȱ similarȱ lawsuitsȱ andȱ resolvingȱ claimsȱ affectingȱ thousandsȱ ofȱ

vehiclesȱinȱoneȱproceeding.ȱȱEvenȱaȱfewȱduplicativeȱindividualȱsuitsȱwouldȱ

needlesslyȱburdenȱtheȱcourtsȱandȱriskȱinconsistentȱadjudications.ȱ ȱSeeȱInȱreȱ
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NeurontinȱAntitrustȱLitig.,ȱ2011ȱWLȱ286118,ȱatȱ*11ȱ(D.N.J.ȱJan.ȱ25,ȱ2011)ȱ(“Theȱ

classȱactionȱmechanismȱ...ȱavoidsȱtheȱspecterȱofȱinconsistentȱadjudications.”)ȱ

(citationȱandȱinternalȱquotationȱmarksȱomitted).ȱ

Thus,ȱclassȱactionȱtreatmentȱisȱfarȱsuperiorȱtoȱindividualȱadjudication.ȱȱ

Moreover,ȱ becauseȱ thisȱ isȱ aȱ classȱ certifiedȱ onlyȱ forȱ settlementȱ purposes,ȱ

manageabilityȱ concernsȱ associatedȱ withȱ aȱ litigationȱ classȱ areȱ irrelevant.ȱȱ

AmchemȱProds,ȱInc.,ȱ521ȱU.S.ȱatȱ620.ȱȱTheȱRuleȱ23(b)(3)ȱsuperiorityȱcomponentȱ

isȱthusȱalsoȱmetȱhere.ȱ

 ProposedȱClassȱCounselȱSatisfyȱRuleȱ23(g).ȱ
ȱ
PursuantȱtoȱRuleȱ23(g),ȱPlaintiffsȱalsoȱmoveȱforȱappointmentȱofȱtheȱlawȱ

firmsȱofȱCarellaȱByrne,ȱHagensȱBermanȱSobolȱShapiroȱLLP,ȱandȱSeegerȱWeissȱ

LLPȱ asȱClassȱCounsel.ȱ ȱ Ruleȱ 23(g)ȱ focusesȱ onȱ theȱ qualificationsȱ ofȱ classȱ

counsel,ȱ complementingȱ theȱ requirementȱ ofȱ Ruleȱ 23(a)(4)ȱ thatȱ theȱ

representativeȱ partiesȱ adequatelyȱ representȱ theȱ interestsȱ ofȱ theȱ classȱ

members.ȱSeeȱSorensen,ȱ606ȱF.3dȱatȱ132Ȭ3ȱ(“Althoughȱquestionsȱconcerningȱ

theȱadequacyȱofȱclassȱcounselȱwereȱtraditionallyȱanalyzedȱunderȱtheȱaegisȱofȱ

theȱ adequateȱ representationȱ requirementȱ ofȱ Ruleȱ 23(a)(4)ȱ ofȱ theȱ Federalȱ
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RulesȱofȱCivilȱProcedure,ȱthoseȱquestionsȱhave,ȱsinceȱ2003,ȱbeenȱgovernedȱbyȱ

Ruleȱ 23(g).”).ȱ ȱAlthoughȱ aȱ courtȱmayȱ considerȱ anyȱ factorȱ concerningȱ theȱ

proposedȱ classȱ counsel’sȱ abilityȱ toȱ “fairlyȱ andȱ adequatelyȱ representȱ theȱ

interestȱofȱtheȱclass,”ȱRuleȱ23(g)ȱspecificallyȱinstructsȱaȱcourtȱtoȱconsider:ȱ

(i)ȱ theȱworkȱ counselȱ hasȱ doneȱ inȱ identifyingȱ orȱ investigatingȱ
potentialȱ claimsȱ inȱ theȱ action;ȱ (ii)ȱ counsel’sȱ experienceȱ inȱ
handlingȱclassȱactions,ȱotherȱcomplexȱlitigation,ȱandȱtheȱtypesȱofȱ
claimsȱ assertedȱ inȱ theȱ action;ȱ (iii)ȱ counsel’sȱ knowledgeȱ ofȱ theȱ
applicableȱlaw;ȱandȱ(iv)ȱtheȱresourcesȱthatȱcounselȱwillȱcommitȱ
toȱrepresentingȱtheȱclass.ȱ

Fed.ȱR.ȱCiv.ȱP.ȱ23(g)(1)(A).ȱȱȱ

Here,ȱeachȱofȱtheȱRuleȱ23(g)(1)(A)’sȱconsiderationsȱweighȱstronglyȱinȱ

favorȱ ofȱ findingȱClassȱCounselȱ adequate.ȱ ȱClassȱCounselȱ didȱ substantialȱ

workȱ identifyingȱ andȱ investigatingȱ potentialȱ claimsȱ andȱ properlyȱ

supportingȱtheȱallegationsȱinȱtheȱComplaints.ȱȱAsȱpartȱofȱtheirȱinvestigationȱ

andȱwork,ȱClassȱCounselȱretainedȱandȱconsultedȱwithȱexpertsȱ inȱdifferentȱ

fields,ȱandȱcarefullyȱreviewedȱpublicȱmaterialsȱalongȱwithȱallȱdocumentsȱandȱ

informationȱproducedȱbyȱallȱDefendantsȱandȱthirdȱpartiesȱinȱdiscovery.ȱ

Asȱ theȱCourtȱ isȱ aware,ȱClassȱCounselȱ haveȱ substantialȱ experience,ȱ

individuallyȱ andȱ collectively,ȱ successfullyȱ prosecutingȱ classȱ actionsȱ andȱ
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otherȱcomplexȱlitigation,ȱincludingȱclaimsȱofȱtheȱtypeȱassertedȱinȱthisȱaction.ȱ

SeeȱDeclarationȱ ofȱ Jamesȱ E.ȱCecchiȱ inȱ Supportȱ ofȱ PreliminaryȱApproval.ȱȱ

ClassȱCounsel’sȱextensiveȱeffortsȱ inȱprosecutingȱ thisȱ case,ȱ combinedȱwithȱ

theirȱinȬdepthȱknowledgeȱofȱtheȱsubjectȱarea,ȱamplyȱsatisfyȱtheȱcriteriaȱforȱ

appointmentȱunderȱRuleȱ23(g).ȱ

 THEȱFORMȱANDȱMANNERȱOFȱNOTICEȱAREȱPROPERȱ

ReasonableȱnoticeȱmustȱbeȱprovidedȱtoȱClassȱMembersȱtoȱallowȱthemȱ

anȱopportunityȱtoȱobjectȱtoȱtheȱproposedȱSettlementȱorȱtoȱoptȱoutȱofȱtheȱClassȱ

ifȱ theyȱdoȱdesire.ȱ ȱTheȱwayȱ thatȱ classȱnoticeȱ isȱdistributed,ȱ asȱwellȱ asȱ itsȱ

content,ȱmustȱsatisfyȱRuleȱ23(c)(2)ȱ(governingȱclassȱcertificationȱnotice),ȱRuleȱ

23(e)(1)ȱ(governingȱsettlementȱnotice),ȱandȱdueȱprocess.ȱȱSeeȱInȱreȱOceanȱPowerȱ

Techs,ȱInc.,ȱ2016ȱWLȱ6778218,ȱatȱ*9ȱ(D.N.J.ȱNov.ȱ15,ȱ2016);ȱKaplanȱv.ȱChertoff,ȱ

2008ȱWLȱ200108,ȱatȱ*12Ȭ3ȱ(E.D.ȱPa.ȱJan.ȱ24,ȱ2008).ȱȱ

Ruleȱ23(e)ȱrequiresȱthatȱ“[t]heȱcourtȱmustȱdirectȱnoticeȱinȱaȱreasonableȱ

mannerȱtoȱallȱclassȱmembersȱwhoȱwouldȱbeȱboundȱbyȱtheȱproposal.”ȱȱFed.ȱR.ȱ

Civ.ȱ P.ȱ 23(e)(1)(B).ȱ ȱAsȱ forȱ dueȱ process,ȱ theȱ noticeȱmustȱ beȱ “‘reasonablyȱ

calculated,ȱunderȱallȱtheȱcircumstances,ȱtoȱappriseȱinterestedȱpartiesȱofȱtheȱ
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pendencyȱ ofȱ theȱ actionȱ andȱ affordȱ themȱ anȱ opportunityȱ toȱ presentȱ theirȱ

objections.’”ȱ Inȱ reȱNatȇlȱFootballȱLeagueȱPlayersȱConcussionȱ InjuryȱLitig.,ȱ821ȱ

F.3dȱ410,ȱ446ȱ(3dȱCir.ȱ2016)ȱ(citationȱomitted).ȱȱȱ

Additionally,ȱRuleȱ23(c)(2)ȱrequiresȱ“theȱbestȱnoticeȱpracticableȱunderȱ

theȱcircumstances,ȱ includingȱ individualȱnoticeȱtoȱallȱmembersȱwhoȱcanȱbeȱ

identifiedȱthroughȱreasonableȱeffort.”ȱFed.ȱR.ȱCiv.ȱP.ȱ23(c)(2)(B).ȱȱTherefore,ȱ

suchȱnoticeȱshouldȱcontainȱsufficientȱinformationȱ“‘toȱenableȱclassȱmembersȱ

toȱmakeȱ informedȱdecisionsȱonȱwhetherȱ theyȱshouldȱ takeȱstepsȱ toȱprotectȱ

theirȱrights,ȱincludingȱobjectingȱtoȱtheȱsettlementȱor,ȱwhenȱrelevant,ȱoptingȱ

outȱofȱ theȱclass.’”ȱ ȱ Inȱ reȱOceanȱPowerȱTechs.,ȱ Inc.,ȱ2016ȱWLȱ6778218,ȱatȱ *10ȱ

(quotingȱInȱreȱNatȇlȱFootballȱLeagueȱPlayersȱConcussionȱInjuryȱLitig.,ȱ821ȱF.3dȱatȱ

435).ȱFurthermore,ȱ“[i]tȱisȱwellȱsettledȱthatȱinȱtheȱusualȱsituationȱfirstȬclassȱ

mailȱandȱpublicationȱfullyȱsatisfyȱtheȱnoticeȱrequirementsȱofȱbothȱFed.ȱR.ȱCiv.ȱ

P.ȱ23ȱandȱtheȱdueȱprocessȱclause.”ȱId.ȱ(quotingȱZimmerȱPaperȱProds.,ȱInc.ȱv.ȱ

Bergerȱ&ȱMontague,ȱP.C.,ȱ758ȱF.2dȱ86,ȱ90ȱ(3dȱCir.ȱ1985)).ȱ

Here,ȱtheȱcontentȱofȱtheȱClassȱNoticeȱsatisfiesȱallȱrequirements.ȱ ȱTheȱ

proposedȱClassȱNoticeȱ isȱwrittenȱ inȱplainȱEnglishȱandȱ isȱeasyȱ toȱ read.ȱ ȱ Itȱ
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includes:ȱ(1)ȱaȱdescriptionȱofȱtheȱClass;ȱ(2)ȱaȱdescriptionȱofȱtheȱclaimsȱassertedȱ

inȱtheȱaction;ȱ(3)ȱaȱdescriptionȱofȱtheȱSettlementȱandȱreleaseȱofȱclaims;ȱ(4)ȱtheȱ

deadlinesȱforȱexercisingȱtheȱrightȱtoȱoptȬout;ȱ(5)ȱtheȱidentityȱofȱcounselȱforȱ

theȱ Class;ȱ (6)ȱ theȱ Finalȱ Approvalȱ Hearingȱ date;ȱ (7)ȱ anȱ explanationȱ ofȱ

eligibilityȱforȱappearingȱatȱtheȱFinalȱApprovalȱHearing;ȱandȱ(8)ȱtheȱdeadlineȱ

forȱobjectingȱtoȱtheȱSettlement.ȱȱTheȱClassȱNoticeȱprovidesȱSettlementȱClassȱ

Membersȱwithȱclearȱandȱcorrectȱinformationȱaboutȱtheȱnatureȱandȱprincipalȱ

termsȱ ofȱ theȱ SettlementȱAgreementȱ toȱmakeȱ anȱ informedȱ andȱ intelligentȱ

decisionȱwhetherȱtoȱobjectȱtoȱtheȱSettlementȱorȱoptȱout.ȱȱInȱaddition,ȱunderȱ

Ruleȱ23(h),ȱ theȱproposedȱClassȱNoticeȱsetsȱ forthȱ theȱmaximumȱamountȱofȱ

Attorneys’ȱFeesȱandȱExpensesȱandȱAwardsȱthatȱmayȱbeȱawardedȱunderȱtheȱ

SettlementȱAgreement.ȱ

Theȱ proposedȱ planȱ forȱ disseminationȱ ofȱ theȱ ClassȱNoticeȱ likewiseȱ

satisfiesȱ allȱ Ruleȱ 23ȱ andȱ dueȱ processȱ requirements,ȱ asȱ setȱ forthȱ inȱ theȱ

Settlementȱ Administrator’sȱ (Epiq)ȱ declaration.ȱ ȱ ȱ Theȱ proposedȱ Noticeȱ

Programȱwasȱdesignedȱ toȱ reachȱ theȱgreatestȱpracticableȱnumberȱofȱClassȱ

Members.ȱȱDirectȱmailȱnoticeȱviaȱU.S.ȱmailȱandȱemailȱnoticeȱ(whereȱavailable)ȱ
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willȱbeȱtheȱprincipalȱmethodsȱofȱnotice,ȱprovidingȱClassȱMembersȱwithȱanȱ

opportunityȱtoȱread,ȱreview,ȱandȱunderstandȱtheirȱrightsȱandȱoptionsȱinȱthisȱ

ClassȱActionȱSettlement.ȱ ȱUnderȱtheȱSettlementȱAgreement,ȱtheȱSettlementȱ

AdministratorȱwillȱsendȱindividualizedȱClassȱNoticesȱandȱClaimsȱFormsȱtoȱ

SettlementȱClassȱMembersȱbyȱfirstȬclassȱmail.ȱȱMailȱNoticeȱwillȱbeȱsentȱtoȱtheȱ

lastȱknownȱaddressȱreflectedȱinȱstateȱDMVȱregistrationȱrecordsȱforȱeachȱClassȱ

Member.ȱ ȱAdditionally,ȱbeforeȱtheȱmailingȱofȱtheȱClassȱNotice,ȱanȱaddressȱ

searchȱthroughȱtheȱNationalȱChangeȱofȱAddressȱdatabaseȱwillȱbeȱconducted.ȱȱȱ

Forȱ anyȱ mailedȱ noticeȱ returnedȱ asȱ undeliverable,ȱ theȱ Settlementȱ

AdministratorȱwillȱreȬmailȱtheȱClassȱNoticeȱwhereȱaȱforwardingȱaddressȱhasȱ

beenȱ provided.ȱ Forȱ anyȱ remainingȱ undeliverableȱ noticeȱ packets,ȱ theȱ

SettlementȱAdministratorȱwillȱperformȱanȱadvancedȱaddressȱsearchȱ(e.g.,ȱaȱ

skipȱ trace)ȱ andȱ reȬmailȱ anyȱ undeliverableȱClassȱNoticesȱ ifȱ anyȱ newȱ andȱ

currentȱaddressȱareȱfound.ȱȱNoticeȱwillȱalsoȱbeȱprovidedȱthroughȱpublicationȱ

andȱ emailedȱ toȱ allȱ ClassȱMembersȱ forȱ whomȱ aȱ validȱ emailȱ addressȱ isȱ

obtained.ȱȱSeeȱDeclarationȱofȱCameronȱR.ȱAzariȱRegardingȱProposedȱNoticeȱ

Programȱ(“AzariȱDecl.”).ȱ
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Inȱaddition,ȱaȱdedicatedȱwebsite,ȱtollȱfreeȱnumber,ȱemailȱaccount,ȱandȱ

postȱofficeȱboxȱwillȱsoonȱbeȱestablishedȱsoȱthatȱClassȱMembersȱcanȱreadilyȱ

directȱ anyȱ questions,ȱ obtainȱ additionalȱ copiesȱ ofȱ materialsȱ sentȱ byȱ theȱ

SettlementȱAdministrator,ȱandȱfindȱinstructionsȱonȱhowȱtoȱsubmitȱaȱClaim.ȱȱ

SeeȱAzariȱDecl.ȱ

Theȱ proposedȱ Classȱ Noticeȱ andȱ noticeȱ programȱ complyȱ withȱ theȱ

standardsȱofȱfairness,ȱcompleteness,ȱandȱneutralityȱrequiredȱofȱaȱsettlementȱ

classȱnoticeȱdistributedȱunderȱauthorityȱofȱtheȱCourt.ȱ ȱSee,ȱe.g.,ȱInȱreȱOceanȱ

PowerȱTechs.,ȱInc.,ȱ2016ȱWLȱ6778218,ȱatȱ*10.ȱȱTheȱPartiesȱrespectfullyȱaskȱthatȱ

theȱCourtȱ approveȱ retentionȱ ofȱ Epiqȱ asȱ theȱ SettlementȱAdministratorȱ toȱ

overseeȱnoticeȱandȱclaimsȱadministrationȱforȱthisȱSettlement.ȱ ȱEpiq,ȱwhichȱ

hasȱsuccessfullyȱadministeredȱnumerousȱcomplexȱclassȱactionȱsettlements,ȱ

hasȱbeenȱretainedȱonȱcompetitiveȱandȱfavorableȱterms.ȱȱȱ

 THEȱCOURTȱSHOULDȱSETȱSETTLEMENTȱDEADLINESȱANDȱ
SCHEDULEȱAȱFAIRNESSȱHEARINGȱ

IfȱitȱpreliminarilyȱapprovesȱtheȱproposedȱSettlement,ȱtheȱCourtȱshouldȱ

alsoȱ setȱaȱ finalȱapprovalȱhearingȱdate,ȱdatesȱ forȱmailingȱ theȱNotices,ȱandȱ

deadlinesȱforȱobjectingȱtoȱtheȱSettlementȱandȱfilingȱpapersȱinȱsupportȱofȱtheȱ
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Settlement.ȱ ȱ Plaintiffsȱ proposeȱ theȱ followingȱ schedule,ȱwhichȱ theȱ Partiesȱ

believeȱwillȱ provideȱ ampleȱ timeȱ andȱ opportunityȱ forȱ ClassȱMembersȱ toȱ

decideȱwhetherȱtoȱrequestȱexclusionȱorȱobject.ȱȱTheȱscheduleȱprovidedȱinȱtheȱ

proposedȱ Preliminaryȱ Approvalȱ orderȱ isȱ drivenȱ byȱ theȱ dateȱ onȱ whichȱ

preliminaryȱapprovalȱofȱtheȱSettlementȱisȱgrantedȱandȱtheȱdateȱselectedȱforȱ

theȱfinalȱapprovalȱhearing.ȱ

Toȱallowȱadequateȱtimeȱtoȱobtainȱnecessaryȱinformationȱfromȱtheȱstateȱ

DMVsȱandȱ forȱmailingȱnotices,ȱPlaintiffsȱ requestȱ thatȱ theȱCourtȱpromptlyȱ

enterȱ theȱproposedȱPreliminaryȱApprovalȱOrder.ȱ ȱ Ifȱ theȱCourtȱ entersȱ theȱ

PreliminaryȱApprovalȱOrderȱ thisȱweek,ȱPlaintiffsȱ respectfullyȱsubmitȱ thatȱ

theȱFairnessȱHearingȱcanȱbeȱscheduledȱatȱaȱdateȱandȱtimeȱconvenientȱtoȱtheȱ

Courtȱwithinȱ 195ȱdaysȱofȱPreliminaryȱApproval,ȱorȱ asȱ soonȱ thereafterȱ asȱ

convenientȱforȱtheȱCourt.ȱȱTheȱpartiesȱwillȱinformȱtheȱCourtȱofȱtheȱcalendarȱ

dateȱthatȱshouldȱbeȱconsideredȱtheȱNoticeȱDateȱasȱsoonȱitȱbecomesȱknown.ȱ

Case 2:18-cv-04363-EP-JBC   Document 287   Filed 11/17/23   Page 41 of 43 PageID: 8590



35ȱ

 CONCLUSIONȱ

Forȱallȱtheseȱreasons,ȱtheȱCourtȱshouldȱgrantȱpreliminaryȱapprovalȱofȱ

theȱproposedȱSettlementȱandȱenterȱtheȱaccompanyingȱproposedȱPreliminaryȱ

ApprovalȱOrder.ȱȱ

ȱ
Dated:ȱNovemberȱ17,ȱ2023ȱ
ȱ
ȱ
ȱ

Respectfullyȱsubmitted:ȱȱ
ȱ
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