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3ODLQWLIIV� 6DOO\� %UHGEHUJ� DQG� 5HEHFFD� %URPEHUJ� �³3ODLQWLIIV´��� LQGLYLGXDOO\� DQG� RQ�

EHKDOI� RI� DOO� RWKHUV� VLPLODUO\� VLWXDWHG�� XSRQ� SHUVRQDO� NQRZOHGJH� DV� WR� IDFWV� SHUWDLQLQJ� WR�

WKHPVHOYHV� DQG� RQ� LQIRUPDWLRQ� DQG� EHOLHI� DV� WR� DOO� RWKHU� PDWWHUV�� E\� DQG� WKURXJK� WKHLU�

XQGHUVLJQHG� FRXQVHO�� EULQJ� WKLV� FODVV� DFWLRQ� FRPSODLQW� DJDLQVW� 'HIHQGDQW� 7KH� +DLQ� &HOHVWLDO�

*URXS��,QF���³'HIHQGDQW´�RU�³(DUWK¶V�%HVW´���

1$785(�2)�7+(�$&7,21�

�� 7KLV� FRQVXPHU� FODVV� DFWLRQ� DULVHV� RXW� RI� 'HIHQGDQW¶V� GHFHSWLYH� PDUNHWLQJ

SUDFWLFHV� LQ� FRQQHFWLRQ�ZLWK� LWV� VDOH�RI�(DUWK¶V�%HVW� ULFH� FHUHDO� �WKH� ³3URGXFW´�� WKURXJKRXW� WKH�

8QLWHG� 6WDWHV�� � (DUWK¶V� %HVW� SURPLQHQWO\� DGYHUWLVHV� LWV� (DUWK¶V� %HVW� ULFH� FHUHDO� DV� ZKROHVRPH��

VDIH� IRRG� WR� IHHG� WR� LQIDQWV� DQG� VPDOO� FKLOGUHQ�� � ,Q� UHDOLW\�� WKRXJK�� (DUWK¶V� %HVW� ULFH� FHUHDO�

FRQWDLQV�KLJK� OHYHOV� RI� DUVHQLF� ±�KLJKHU�� LQ� IDFW�� WKDQ� WKRVH� DOORZHG�E\� WKH�)'$�� �$V�D� UHVXOW��

(DUWK¶V� %HVW� VKRXOG� QRW� EH� OHJDOO\� VROG�ZLWKLQ� WKH�8QLWHG� 6WDWHV�� DQG�(DUWK¶V�%HVW¶V� IDLOXUH� WR�

GLVFORVH�WKDW�PDWHULDO�IDFW�YLRODWHV�VWDWH�DQG�FRPPRQ�ODZ���

������
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��� (DUOLHU� WKLV�PRQWK�� WKH�8QLWHG�6WDWHV�+RXVH�RI�5HSUHVHQWDWLYHV� UHOHDVHG�D� UHSRUW�

RQ� OHYHOV�RI�KHDY\�PHWDOV� LQ�EDE\� IRRGV�E\�YDULRXV�PDQXIDFWXUHUV� �WKH� ³+RXVH�5HSRUW´��� �7KH�

UHSRUW�VKRZHG�WKDW�(DUWK¶V�%HVW�ULFH�FHUHDO��LQ�SDUWLFXODU��FRQVLVWHQWO\�FRQWDLQHG�LQRUJDQLF�DUVHQLF�

LQ�H[FHVV�RI�)'$�DFWLRQ�OHYHOV�RI�����SDUWV�SHU�ELOOLRQ��³SSE´����7KH�)'$�GHILQHV�DQ�DFWLRQ�OHYHO�

DV�³OLPLWV�DW�RU�DERYH�ZKLFK�)'$�ZLOO�WDNH�OHJDO�DFWLRQ�WR�UHPRYH�SURGXFWV�IURP�WKH�PDUNHW�´��

��� 7KHVH� OHYHOV� RI� DUVHQLF� UHSUHVHQW� D� KHDOWK� KD]DUG� WR� LQIDQWV� ZKR� FRQVXPH� WKLV�

FHUHDO�� � 7KH� +RXVH� 5HSRUW� QRWHG� WKDW�� ³7KH� NQRZQ� KHDOWK� ULVNV� RI� DUVHQLF� H[SRVXUH� LQFOXGH�

µUHVSLUDWRU\�� JDVWURLQWHVWLQDO�� KDHPDWRORJLFDO�� KHSDWLF�� UHQDO�� VNLQ�� QHXURORJLFDO� DQG�

LPPXQRORJLFDO�HIIHFWV��DV�ZHOO�DV�GDPDJLQJ�HIIHFWV�RQ�WKH�FHQWUDO�QHUYRXV�V\VWHP�DQG�FRJQLWLYH�

GHYHORSPHQW�LQ�FKLOGUHQ�¶´���FLWDWLRQV�RPLWWHG��

��� 7KH�+RXVH�5HSRUW� IXUWKHU� QRWHV� WKDW� WKH� )'$� VHW� WKH� DFWLRQ� OHYHO� IRU� LQRUJDQLF�

DUVHQLF�DW�����SSE�EHFDXVH�WKH�³)'$�ZDV�IRFXVHG�RQ�WKH�OHYHO�RI� LQRUJDQLF�DUVHQLF�WKDW�ZRXOG�

FDXVH�FDQFHU�´���$W�PLQLPXP��(DUWK¶V�%HVW�FRQWLQXHV�WR�PDUNHW�DQG�VHOO�(DUWK¶V�%HVW�ULFH�FHUHDO�

NQRZLQJ�WKDW�LW�FRQWDLQV�GDQJHURXVO\�KLJK�OHYHOV�RI�D�NQRZQ�FDUFLQRJHQ�VXEMHFW�WR�)'$�DFWLRQ��

��� +RZHYHU��WKH�+RXVH�5HSRUW�IXUWKHU�LQGLFDWHV�WKDW�QRW�RQO\�ZDV�(DUWK¶V�%HVW�DZDUH�

RI�WKH�XQDFFHSWDEO\�KLJK�OHYHOV�RI�DUVHQLF��EXW�VSHFLILFDOO\�WHVWHG�LWV�SURGXFW�LQ�VXFK�D�ZD\�DV�WR�

XQGHUFRXQW� WKH� DUVHQLF� SUHVHQW� LQ� LWV� SURGXFW�� E\� WHVWLQJ� RQO\� WKH� LQJUHGLHQWV� LQ� LWV� ULFH� FHUHDO�

UDWKHU�WKDQ�WKH�ILQLVKHG�SURGXFW���7KH�+RXVH�5HSRUW�QRWHG�WKDW�³+DLQ¶V�ILQLVKHG�EDE\�IRRGV�KDG�

PRUH� DUVHQLF� WKDQ� WKHLU� LQJUHGLHQWV� ����� RI� WKH� WLPH²�������PRUH� LQRUJDQLF� DUVHQLF�� 7KDW�

�������������������������������������������������
��KWWSV���ZZZ�IGD�JRY�UHJXODWRU\�LQIRUPDWLRQ�VHDUFK�IGD�JXLGDQFH�GRFXPHQWV�JXLGDQFH�
LQGXVWU\�DFWLRQ�OHYHOV�SRLVRQRXV�RU�GHOHWHULRXV�VXEVWDQFHV�KXPDQ�IRRG�DQG�DQLPDO�IHHG��ODVW�
DFFHVVHG�)HE�����������
��KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���������
�����(&3���%DE\���)RRG���6WDII���5HSRUW�SGI�DW�����ODVW�DFFHVVHG�)HE����������
��,G��DW�����

Case 2:21-cv-00758-JS-SIL   Document 1   Filed 02/11/21   Page 2 of 16 PageID #: 2

https://www.fda.gov/regulatory-information/search-fda-guidance-documents/guidance-industry-action-levels-poisonous-or-deleterious-substances-human-food-and-animal-feed
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/guidance-industry-action-levels-poisonous-or-deleterious-substances-human-food-and-animal-feed
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf


��
�

PHDQV�WKDW�RQO\�WHVWLQJ�LQJUHGLHQWV�JLYHV�WKH�IDOVH�DSSHDUDQFH�RI� ORZHU�WKDQ�DFWXDO� WR[LF�KHDY\�

PHWDO�OHYHOV�´��

��� $V� D� UHVXOW�� (DUWK¶V� %HVW� ULFH� FHUHDO� FRQVLVWHQWO\� FRQWDLQV� OHYHOV� RI� LQRUJDQLF�

DUVHQLF�LQ�H[FHVV�RI�WKH�DFWLRQ�OHYHOV�VHW�E\�WKH�)'$���7KLV�IDFW�LV�D�FRQFHDOPHQW��VXSSUHVVLRQ��RU�

RPLVVLRQ�RI�PDWHULDO� IDFW�XQGHU� WKH� ,OOLQRLV�&RQVXPHU�)UDXG�DQG�'HFHSWLYH�%XVLQHVV�3UDFWLFHV�

$FW�DV�ZHOO�DV�D�EUHDFK�RI�WKH�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\��

-85,6',&7,21�$1'�9(18(�

��� 7KH�&RXUW�KDV�RULJLQDO�VXEMHFW�PDWWHU� MXULVGLFWLRQ�RYHU�WKH�FDVH�XQGHU����8�6�&��

�������G�� EHFDXVH� WKH� FDVH� LV� EURXJKW� DV� D� FODVV� DFWLRQ� XQGHU� )HG��5��&LY�� 3�� ���� DW� OHDVW� RQH�

SURSRVHG�&ODVV�PHPEHU� LV� RI�GLYHUVH� FLWL]HQVKLS� IURP�'HIHQGDQW�� WKH�SURSRVHG�&ODVV� LQFOXGHV�

PRUH�WKDQ�����PHPEHUV��DQG�WKH�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV�ILYH�PLOOLRQ�GROODUV��

H[FOXGLQJ�LQWHUHVW�DQG�FRVWV��

��� 9HQXH� LV� SURSHU� LQ� WKLV� 'LVWULFW� XQGHU� ��� 8�6�&�� ������� EHFDXVH� 'HIHQGDQW�

HQJDJHG�LQ�VXEVWDQWLDO�FRQGXFW�UHOHYDQW�WR�3ODLQWLIIV¶�FODLPV�ZLWKLQ�WKLV�'LVWULFW��KDV�LWV�SULQFLSDO�

SODFH� RI� EXVLQHVV� LQ� WKLV�'LVWULFW�� DQG� KDV� FDXVHG� KDUP� WR�&ODVV�PHPEHUV� UHVLGLQJ�ZLWKLQ� WKLV�

'LVWULFW��

3$57,(6�

��� 3ODLQWLII� 6DOO\� %UHGEHUJ� LV� D� FLWL]HQ� RI� WKH� 6WDWH� RI� ,OOLQRLV�� UHVLGLQJ� LQ� &RRN�

&RXQW\���2Q�RU�DERXW�$XJXVW�����������3ODLQWLII�%UHGEHUJ�SXUFKDVHG�D�ER[�RI�(DUWK¶V�%HVW�ULFH�

FHUHDO� IURP� D�7DUJHW� LQ�2UODQG�3DUN�� ,OOLQRLV� SD\LQJ� ������� � +DG� 3ODLQWLII�%UHGEHUJ� NQRZQ� RI�

'HIHQGDQW¶V�GHFHSWLYH�DQG�PLVOHDGLQJ�SUDFWLFHV��VKH�ZRXOG�QRW�KDYH�ERXJKW�WKH�3URGXFW��RU�VKH�

ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

�������������������������������������������������
��,G��DW�����
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���� 3ODLQWLII�5HEHFFD�%URPEHUJ�LV�D�FLWL]HQ�RI� WKH�6WDWH�RI� ,OOLQRLV��UHVLGLQJ�LQ�&RRN�

&RXQW\�� �2Q�RU�DERXW�$SULO�����������3ODLQWLII�%URPEHUJ�SXUFKDVHG� WZR�ER[HV�RI�(DUWK¶V�%HVW�

ULFH� FHUHDO� DW� D�7DUJHW� LQ�6NRNLH�� ,OOLQRLV�� SD\LQJ� ������ HDFK�� �+DG� VKH� NQRZQ�RI�'HIHQGDQW¶V�

GHFHSWLYH�DQG�PLVOHDGLQJ�SUDFWLFHV��VKH�ZRXOG�QRW�KDYH�ERXJKW� WKH�3URGXFW��RU�VKH�ZRXOG�KDYH�

SDLG�OHVV�IRU�WKHP��

���� 'HIHQGDQW� 7KH� +DLQ� &HOHVWLDO� *URXS�� ,QF�� LV� D� 'HODZDUH� OLPLWHG� OLDELOLW\�

FRUSRUDWLRQ� ZLWK� LWV� SULQFLSDO� SODFH� RI� EXVLQHVV� DW� �����0DUFXV�$YHQXH�� /DNH� 6XFFHVV�� 1HZ�

<RUN�� ������� �$W� DOO� UHOHYDQW� WLPHV��'HIHQGDQW� KDV� RZQHG��PDUNHWHG�� DQG� VROG� WKH� 3URGXFW� DW�

LVVXH��

)$&78$/�$//(*$7,216�

���� 'HIHQGDQW�PDUNHWV� DQG� VHOOV�(DUWK¶V�%HVW� ULFH� FHUHDO��ZKLFK� LW�PDUNHWV� DV�EHLQJ�

³WKH�SHUIHFW�ILUVW�IRRG�IRU�\RXU�OLWWOH�RQH�´��

���� 'HIHQGDQW¶V�SDFNDJLQJ��DV�VKRZQ�EHORZ��VKRZV�LQIDQWV�SOD\LQJ�LQ�D�ILHOG�RI�JUDLQ�

DQG� SURPLQHQWO\� VWDWHV�� ³25*$1,&´� DQG� ³*URZQ� ZLWKRXW� 3RWHQWLDOO\� +DUPIXO� 3HVWLFLGHV� RU�

+HUELFLGHV�´�

�������������������������������������������������
��KWWSV���ZZZ�HDUWKVEHVW�FRP�SURGXFW�RUJDQLF�EDE\�ULFH�FHUHDO���ODVW�DFFHVVHG�)HE����������
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���� $GGLWLRQDOO\��'HIHQGDQW¶V�ZHEVLWH�FRQWDLQV�³2XU�3URPLVH´��SURPLQHQWO\�ODEHOOHG��

ZKLFK�VWDWHV�WKDW�LW�SURGXFHV�³>3@XUH��TXDOLW\�SURGXFWV�\RX�FDQ�WUXVW�´��

���� $GGLWLRQDOO\�� 'HIHQGDQW¶V� ³2XU� 3URPLVH´� SDJH� VWDWHV�� ³2UJDQLF� IRRGV� DUH�

SURGXFHG� ZLWKRXW� WKH� XVH� RI� SRWHQWLDOO\� KDUPIXO� FKHPLFDOV�� SHVWLFLGHV�� JHQHWLFDOO\� HQJLQHHUHG�

LQJUHGLHQWV��RU�JURZWK�KRUPRQHV�IURP�DQLPDO�GHULYHG�SURGXFWV�´��

�������������������������������������������������
��KWWSV���ZZZ�HDUWKVEHVW�FRP�ZK\�HDUWKV�EHVW�RXU�SURPLVH���ODVW�DFFHVVHG�)HE�����������
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���� )XUWKHU�� 'HIHQGDQW¶V� ³2XU� 3URPLVH´� SDJH� VWDWHV� WKDW� WKHLU� SURGXFWV� XQGHUJR�

³5LJRURXV�SURGXFW�WHVWLQJ�WR�JXDUDQWHH�TXDOLW\�DQG�VDIHW\�´��

���� 7KH�)'$� VHWV� DFWLRQ� OHYHOV� IRU� SURGXFWV�ZKHQ� LW� KDV� FRQFHUQV� WKDW� D� OHYHO� RI� D�

VXEVWDQFH�FDQ�KDYH�D�SRLVRQRXV�RU�GHOHWHULRXV�HIIHFW�RQ�KXPDQ�KHDOWK���

���� 7KH�)'$�KDV�VWDWHG�WKDW�

$FWLRQ� OHYHOV� DQG� WROHUDQFHV� DUH� HVWDEOLVKHG� EDVHG� RQ� WKH� XQDYRLGDELOLW\� RI� WKH�
SRLVRQRXV� RU� GHOHWHULRXV� VXEVWDQFHV� DQG� GR� QRW� UHSUHVHQW� SHUPLVVLEOH� OHYHOV� RI�
FRQWDPLQDWLRQ�ZKHUH�LW�LV�DYRLGDEOH��7KH�EOHQGLQJ�RI�D�IRRG�RU�IHHG�FRQWDLQLQJ�D�
VXEVWDQFH�LQ�H[FHVV�RI�DQ�DFWLRQ�OHYHO�RU�WROHUDQFH�ZLWK�DQRWKHU�IRRG�RU�IHHG�LV�QRW�
SHUPLWWHG��DQG�WKH�ILQDO�SURGXFW�UHVXOWLQJ�IURP�EOHQGLQJ�LV�XQODZIXO��UHJDUGOHVV�RI�
WKH�OHYHO�RI�WKH�FRQWDPLQDQW����

�
���� 7KH�)'$�IXUWKHU� VWDWHV� WKDW�� ³$FWLRQ� OHYHOV�DQG� WROHUDQFHV� UHSUHVHQW� OLPLWV�DW�RU�

DERYH�ZKLFK�)'$�ZLOO�WDNH�OHJDO�DFWLRQ�WR�UHPRYH�SURGXFWV�IURP�WKH�PDUNHW�´���

���� 7KH�)'$�KDV�VHW�DQ�DFWLRQ�OHYHO�IRU�LQRUJDQLF�DUVHQLF�LQ�ULFH�FHUHDO�DW�����SSE����

���� ,Q�VHWWLQJ�WKLV�DFWLRQ�OHYHO��WKH�)'$�KDV�IRXQG�WKDW��

7KHUH� LV� JURZLQJ� HYLGHQFH� IURP� KXPDQ� DQG� DQLPDO� VWXGLHV� WKDW� VXJJHVWV� WKDW�
H[SRVXUH� WR� LQRUJDQLF� DUVHQLF� GXULQJ� WKHVH� OLIH� VWDJHV� PD\� LQFUHDVH� WKH� ULVN� RI�
DGYHUVH� KHDOWK� HIIHFWV�� LQFOXGLQJ� LPSDLUHG� GHYHORSPHQW� GXULQJ� SUHJQDQF\� DQG�
FKLOGKRRG� DQG� QHXURGHYHORSPHQWDO� WR[LFLW\� LQ� LQIDQWV� DQG� \RXQJ� FKLOGUHQ�� DQG�
WKDW�WKHVH�DGYHUVH�HIIHFWV�PD\�SHUVLVW�ODWHU�LQ�OLIH����
�

�������������������������������������������������������������������������������������������������������������������������������������������������������������
��,G��
��,G��
��6HH�KWWSV���ZZZ�IGD�JRY�UHJXODWRU\�LQIRUPDWLRQ�VHDUFK�IGD�JXLGDQFH�GRFXPHQWV�JXLGDQFH�
LQGXVWU\�DFWLRQ�OHYHOV�SRLVRQRXV�RU�GHOHWHULRXV�VXEVWDQFHV�KXPDQ�IRRG�DQG�DQLPDO�IHHG��ODVW�
DFFHVVHG�)HE�����������
���,G��
���,G��
���KWWSV���ZZZ�IGD�JRY�IRRG�FKHPLFDO�PHWDOV�QDWXUDO�WR[LQV�SHVWLFLGHV�JXLGDQFH�GRFXPHQWV�
UHJXODWLRQV�VXSSRUWLQJ�GRFXPHQW�DFWLRQ�OHYHO�LQRUJDQLF�DUVHQLF�ULFH�FHUHDOV�LQIDQWV��ODVW�
DFFHVVHG�)HE������������
���,G��
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���� 7KH�)'$¶V�RZQ�WHVWLQJ�RI�ULFH�FHUHDOV�KDV�VKRZQ�WKDW�WKH�PHDQ�OHYHO�RI�LQRUJDQLF�

DUVHQLF� LQ�EURZQ�ULFH�FHUHDOV�RQ�VWRUH�VKHOYHV� LV�������SSE��ZKLOH� WKH�PHDQ� OHYHO� LQ�ZKLWH�ULFH�

FHUHDOV�RQ�VWRUH�VKHOYHV�LV�������SSE����

���� 2Q�)HEUXDU\����������WKH�8QLWHG�6WDWHV�+RXVH�RI�5HSUHVHQWDWLYHV�&RPPLWWHH�RQ�

2YHUVLJKW�DQG�5HIRUP�6XEFRPPLWWHH�RQ�(FRQRPLF�DQG�&RQVXPHU�3ROLF\�UHOHDVHG�D�UHSRUW�WLWOHG�

³%DE\�)RRGV�$UH�7DLQWHG�ZLWK�'DQJHURXV�/HYHOV�RI�$UVHQLF��/HDG��&DGPLXP��DQG�0HUFXU\´��WKH�

³+RXVH�5HSRUW´�����

���� 7KLV� UHSRUW�FRQWDLQHG�QXPHURXV�FRQFHUQLQJ�DOOHJDWLRQV� UHJDUGLQJ� WR[LF� OHYHOV�RI�

KHDY\� PHWDOV� LQ� YDULRXV� W\SHV� RI� EDE\� IRRGV�� � +RZHYHU�� RQH� RI� WKH� PRVW� HJUHJLRXV� ZDV� WKH�

DOOHJDWLRQ�WKDW�QRW�RQO\�GLG�(DUWK¶V�%HVW�ULFH�FHUHDO�FRQWDLQ�OHYHOV�RI�LQRUJDQLF�DUVHQLF�LQ�H[FHVV�

RI� WKRVH�DOORZHG�XQGHU�)'$�DFWLRQ�OHYHOV��EXW� WKDW�(DUWK¶V�%HVW�NQHZ�RI�WKLV�DQG�WRRN�VWHSV�WR�

HLWKHU�FRQFHDO�RU�VXSSUHVV�WKLV�IDFW��

���� 7KH�+RXVH�5HSRUW�VWDWHG�DERXW�DUVHQLF�H[SRVXUH��

$UVHQLF�LV�UDQNHG�QXPEHU�RQH�DPRQJ�VXEVWDQFHV�SUHVHQW�LQ�WKH�HQYLURQPHQW�WKDW�
SRVH� WKH� PRVW� VLJQLILFDQW� SRWHQWLDO� WKUHDW� WR� KXPDQ� KHDOWK�� DFFRUGLQJ� WR� WKH�
'HSDUWPHQW� RI� +HDOWK� DQG� +XPDQ� 6HUYLFHV¶� $JHQF\� IRU� 7R[LF� 6XEVWDQFHV� DQG�
'LVHDVH�5HJLVWU\��$76'5���7KH�NQRZQ�KHDOWK�ULVNV�RI�DUVHQLF�H[SRVXUH� LQFOXGH�
³UHVSLUDWRU\�� JDVWURLQWHVWLQDO�� KDHPDWRORJLFDO�� KHSDWLF�� UHQDO�� VNLQ�� QHXURORJLFDO�
DQG�LPPXQRORJLFDO�HIIHFWV��DV�ZHOO�DV�GDPDJLQJ�HIIHFWV�RQ�WKH�FHQWUDO�QHUYRXV�
V\VWHP�DQG�FRJQLWLYH�GHYHORSPHQW�LQ�FKLOGUHQ�´��HPSKDVLV�LQ�WKH�RULJLQDO��

�
6WXGLHV�KDYH�FRQFOXGHG�WKDW�DUVHQLF�H[SRVXUH�KDV�D�³VLJQLILFDQW�QHJDWLYH�HIIHFW�RQ�
QHXURGHYHORSPHQW� LQ� FKLOGUHQ�´�7KLV�QHJDWLYH� HIIHFW� LV�PRVW�SURQRXQFHG� LQ�)XOO�
6FDOH� ,4�� DQG�PRUH� VSHFLILFDOO\�� LQ� YHUEDO� DQG� SHUIRUPDQFH� GRPDLQV� DV�ZHOO� DV�
PHPRU\��)RU�HYHU\�����LQFUHDVH�LQ�DUVHQLF�OHYHOV��WKHUH�LV�DQ�DSSUR[LPDWHO\�³����
GHFUHDVH�LQ�WKH�,4�RI�FKLOGUHQ�´��FLWDWLRQV�RPLWWHG����
�

�������������������������������������������������
���,G��
���$YDLODEOH�DW�KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���������
�����(&3���%DE\���)RRG���6WDII���5HSRUW�SGI��ODVW�DFFHVVHG�)HE������������
���,G��DW�����
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�

���� 6SHFLILFDOO\�ZLWK�UHJDUG�WR�(DUWK¶V�%HVW¶V�WHVWLQJ�RI�LWV�ULFH�FHUHDO��ZKLFK�IRFXVHG�

RQ�WKH�WHVWLQJ�RI�EURZQ�ULFH�IORXU��WKH�SULPDU\�FRPSRQHQW�RI�LWV�ULFH�FHUHDO�����WKH�+RXVH�5HSRUW�

QRWHG� WKDW� ³+DLQ� GRHV� QRW� UHJXODUO\� WHVW� ILQLVKHG� EDE\� IRRG� SURGXFWV� IRU� LQRUJDQLF� DUVHQLF�

FRQWHQW�� ,W� W\SLFDOO\� RQO\� WHVWV� LQJUHGLHQWV�� +RZHYHU�� ZKHQ� +DLQ� GLG� WHVW� D� VPDOO� VDPSOH� RI�

ILQLVKHG�SURGXFW��LW�IRXQG�����SSE�LQRUJDQLF�DUVHQLF�´���

���� 7KLV�IOLHV�LQ�WKH�IDFH�RI�+DLQ¶V�UHSUHVHQWDWLRQ�WKDW�LWV�SURGXFWV�XQGHUJR�³>U@LJRURXV�

SURGXFW�WHVWLQJ�WR�JXDUDQWHH�TXDOLW\�DQG�VDIHW\´��DV�PHQWLRQHG�VXSUD��

���� )XUWKHU��(DUWK¶V�%HVW�OHYHOV�RI�LQRUJDQLF�DUVHQLF�DSSHDU�WR�VWHP�IURP�WZR�IDFWRUV���

7KH�ILUVW�LV�WKDW�LWV�EURZQ�ULFH�IORXU�FRQWDLQV��RQ�DYHUDJH��OHYHOV�RI�LQRUJDQLF�DUVHQLF�GDQJHURXVO\�

QHDU� RU� RIWHQ� DERYH� WKH� )'$� DFWLRQ� OHYHOV�� �$V� 'HIHQGDQW� LWVHOI� VWDWHV�� WKH� DYHUDJH� OHYHO� RI�

LQRUJDQLF�DUVHQLF�VDPSOHG� LQ�EURZQ�ULFH�IORXU� IURP������DQG������ZDV������SSE�� MXVW�����SSE�

EHORZ�WKH�OHYHO�DOORZHG�LQ�WKH�ILQLVKHG�SURGXFW���)URP������WR�������WKDW�OHYHO�GURSSHG��DJDLQ��

RQ�DYHUDJH��WR������SSE��VWLOO�OHVV�WKDQ����SSE�EHORZ�WKH�DFWLRQ�OHYHO����

���� +RZHYHU��'HIHQGDQW�DOVR�DGGV�D�YLWDPLQ�SUH�PL[�WR�LWV�ULFH�FHUHDO�ZKLFK�FRQWDLQV�

GDQJHURXVO\� KLJK� OHYHOV� RI� LQRUJDQLF� DUVHQLF� �DQG� OHDG����� � 7KH� RQH� VHW� RI� UHVXOWV� IRU� VDPSOH�

WHVWLQJ�RI�WKH�SUH�PL[�WKDW�ZDV�VXEPLWWHG�WR�WKH�)'$�DQG�WKH�+RXVH�RI�5HSUHVHQWDWLYHV�FRQWDLQHG�

�������������������������������������������������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���SGI�DW�+DLQ���������
ODVW�DFFHVVHG�)HE�����������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���������
�����(&3���%DE\���)RRG���6WDII���5HSRUW�SGI�DW�����ODVW�DFFHVVHG�)HE�����������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���SGI�DW�+DLQ���������
ODVW�DFFHVVHG�)HE�����������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���B5HGDFWHG�SGI��ODVW�
DFFHVVHG�)HE�������������
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����SSE�RI�LQRUJDQLF�DUVHQLF���+RZHYHU��'HIHQGDQW�QRW�RQO\�GLG�QRW�UHMHFW�WKH�VDPSOH��LW�XVHG�LW�

DQG�WKHQ�±�DPD]LQJO\�±�GLG�QRW�WHVW�WKH�ILQLVKHG�ULFH�FHUHDO������

���� 7KH�+RXVH�5HSRUW�VWDWHG�RI�WKH�XVH�RI�WKLV�YLWDPLQ�SUH�PL[���

:KDW� FDQ� DFFRXQW� IRU� WKLV� LQFUHDVH� LQ� LQRUJDQLF� DUVHQLF� IURP� WKH� WLPH� WKH�
LQJUHGLHQWV� DUH� WHVWHG� WR� WKH� WLPH� WKH� SURGXFWV� DUH� ILQLVKHG"� +DLQ� FRQYH\HG� WR�
)'$� WKDW� WKH� FDXVH� RI� WKH� LQFUHDVH� ZDV� +DLQ¶V� XVH� RI� D� GDQJHURXV� DGGLWLYH��
VWDWLQJ�� ³3UHOLPLQDU\� LQYHVWLJDWLRQ� LQGLFDWHV�9LWDPLQ�0LQHUDO� 3UH�0L[�PD\� EH� D�
PDMRU�FRQWULEXWLQJ�IDFWRU�´�$OWKRXJK�WKLV�DGGLWLYH�PD\�RQO\�PDNH�XS�URXJKO\����
RI�WKH�ILQDO�JRRG��+DLQ�VXJJHVWHG�LW�ZDV�VWLOO�UHVSRQVLEOH�IRU�WKH�VSLNH�LQ�WKH�OHYHOV�
RI�LQRUJDQLF�DUVHQLF�LQ�WKH�ILQLVKHG�EDE\�IRRG����
�
���� 7KH�+RXVH� UHSRUW� FRQFOXGHG� WKDW��³+DLQ¶V� ILQLVKHG�EDE\�IRRGV�KDG�PRUH�DUVHQLF�

WKDQ�WKHLU�LQJUHGLHQWV������RI�WKH�WLPH²�������PRUH�LQRUJDQLF�DUVHQLF��7KDW�PHDQV�WKDW�RQO\�

WHVWLQJ�LQJUHGLHQWV�JLYHV�WKH�IDOVH�DSSHDUDQFH�RI�ORZHU�WKDQ�DFWXDO�WR[LF�KHDY\�PHWDO�OHYHOV�´���

���� 7KLV� PHDQV� WKDW� HYHQ� DW� WKH� ORZHU� HQG� RI� WKH� HVWLPDWHV� ±� QDPHO\�� OHYHOV� RI�

LQRUJDQLF�DUVHQLF�����PRUH�WKDQ�WKH�WHVWHG�LQJUHGLHQWV�ZRXOG�LQGLFDWH�±�WKH�YDVW�PDMRULW\�RI�WKH�

ULFH� FHUHDO� VROG� E\� (DUWK¶V� %HVW� FRQWDLQV� OHYHOV� RI� LQRUJDQLF� DUVHQLF� WKDW� YLRODWH� )'$� DFWLRQ�

OHYHOV��

���� 0RUH� FULWLFDOO\�� KRZHYHU�� EHFDXVH� RI� 'HIHQGDQW¶V� SROLF\� RI� QRW� �ZLWK� PLQRU�

H[FHSWLRQV��WHVWLQJ�WKH�ILQLVKHG�ULFH�FHUHDO��'HIHQGDQW�EOLQGO\�VKLSV�LWV�ER[HV�WR�UHWDLOHUV�ZLWKRXW�

KDYLQJ�FKHFNHG�WKH�OHYHOV�RI�LQRUJDQLF�DUVHQLF�SUHVHQW�LQ�LWV�FHUHDO�

���� 6R�UDWKHU�WKDQ�UHIRUPLQJ�LWV�WHVWLQJ�SURFHGXUH��RU�DW�OHDVW�LQFOXGLQJ�D�ZDUQLQJ�RQ�

HDFK� SDFNDJH� WKDW� LWV� ULFH� FHUHDO� LV� H[WUHPHO\� OLNHO\� WR� FRQWDLQ� OHYHOV� RI� LQRUJDQLF� DUVHQLF�

FRQVLGHUHG�QHXURWR[LF�E\�WKH�)'$��'HIHQGDQW�LQVWHDG�GRHV�QRWKLQJ����

�������������������������������������������������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���������
�����(&3���%DE\���)RRG���6WDII���5HSRUW�SGI�DW��������ODVW�DFFHVVHG�)HE�����������
���KWWSV���RYHUVLJKW�KRXVH�JRY�VLWHV�GHPRFUDWV�RYHUVLJKW�KRXVH�JRY�ILOHV���������
�����(&3���%DE\���)RRG���6WDII���5HSRUW�SGI��DW�����ODVW�DFFHVVHG�)HE�����������
���,G��DW�����

Case 2:21-cv-00758-JS-SIL   Document 1   Filed 02/11/21   Page 9 of 16 PageID #: 9

https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-02-04%20ECP%20Baby%20Food%20Staff%20Report.pdf


���
�

���� 'HIHQGDQW¶V� IDLOXUH� WR� WHVW� LWV� ILQLVKHG� 3URGXFW� WR� HQVXUH� OHYHOV� RI� LQRUJDQLF�

DUVHQLF�EHORZ�����SSE�RU��LQ�WKH�DOWHUQDWLYH��WR�ODEHO�WKDW�LWV�3URGXFW�LV�H[WUHPHO\�OLNH�WR�FRQWDLQ�

OHYHOV� RI� LQRUJDQLF� DUVHQLF� DERYH� )'$� DFWLRQ� OHYHOV�� LV� D� PDWHULDO� RPLVVLRQ�� VXSSUHVVLRQ�� RU�

FRQFHDOPHQW��

���� 'HIHQGDQW¶V� GHFLVLRQ� WR� RPLW� RU� FRQFHDO� LQIRUPDWLRQ� RQ� WKH� OHYHOV� RI� LQRUJDQLF�

DUVHQLF�LQ� LWV�ULFH�FHUHDO�DOORZV�LW� WR�FKDUJH�D�SUHPLXP�IRU�LWV�SURGXFW�E\�VHOOLQJ�D�SURGXFW� WKDW�

FRQVXPHUV� �LQFOXGLQJ�3ODLQWLIIV�� EHOLHYH� WR� EH� D� VDIH��ZKROHVRPH� FHUHDO� WR� IHHG� WR� LQIDQWV� DQG�

VPDOO�FKLOGUHQ��UDWKHU�WKDQ�D�GDQJHURXV��WR[LF�SURGXFW�IRU�ZKLFK�FRQVXPHUV�ZRXOG�SD\�OHVV�IRU�RU�

QRW�EX\�DW�DOO���

&/$66�$//(*$7,216�

���� 3ODLQWLIIV�EULQJ�WKLV�FDVH�DV�D�FODVV�DFWLRQ�SXUVXDQW�WR�)HG��5��&LY��3�����E�����DQG�

�E������ RQ� EHKDOI� RI� D� &ODVV� GHILQHG� DV� IROORZV� �VRPHWLPHV� UHIHUUHG� WR� DV� WKH� ³1DWLRQZLGH�

&ODVV´���

$OO�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�DQG�LWV�WHUULWRULHV�ZKR�SXUFKDVHG��RWKHU�WKDQ�IRU�
UHVDOH��(DUWK¶V�%HVW�ULFH�FHUHDO�GXULQJ�WKH�&ODVV�3HULRG��
�
([FOXGHG� IURP� WKH� &ODVV� DUH�� �L�� 'HIHQGDQW� DQG� LWV� RIILFHUV� DQG� GLUHFWRUV�� DJHQWV��

DIILOLDWHV��VXEVLGLDULHV��DQG�DXWKRUL]HG�GLVWULEXWRUV�DQG�GHDOHUV���LL��DOO�&ODVV�PHPEHUV�WKDW�WLPHO\�

DQG�YDOLGO\�UHTXHVW�H[FOXVLRQ�IURP�WKH�&ODVV��DQG��LLL��WKH�-XGJH�SUHVLGLQJ�RYHU�WKLV�DFWLRQ��

���� $OWHUQDWLYHO\��3ODLQWLIIV�EULQJV�WKLV�FDVH�DV�D�FODVV�DFWLRQ�SXUVXDQW�WR�)HG��5��&LY��

3�����E�����DQG��E�����RQ�EHKDOI�RI�WKH�IROORZLQJ�VXEFODVV��

$OO�SHUVRQV� LQ� WKH�6WDWH�RI� ,OOLQRLV�ZKR�SXUFKDVHG��RWKHU� WKDQ� IRU� UHVDOH��(DUWK¶V�
%HVW�ULFH�FHUHDO�GXULQJ�WKH�&ODVV�3HULRG��

�
([FOXGHG� IURP� WKH� VXEFODVV� DUH�� �L�� 'HIHQGDQW� DQG� LWV� RIILFHUV� DQG� GLUHFWRUV�� DJHQWV��

DIILOLDWHV�� VXEVLGLDULHV�� DQG� DXWKRUL]HG� GLVWULEXWRUV� DQG� GHDOHUV�� �LL�� DOO� VXEFODVV� PHPEHUV� WKDW�
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WLPHO\� DQG�YDOLGO\� UHTXHVW� H[FOXVLRQ� IURP� WKH� VXEFODVV�� DQG� �LLL�� WKH� -XGJH� SUHVLGLQJ� RYHU� WKLV�

DFWLRQ�� � 7KH� FODLPV� GR� QRW� LQFOXGH� SHUVRQDO� LQMXU\� FODLPV�� � 7KH� &ODVV� DQG� WKH� 6XEFODVV� DUH�

VRPHWLPHV�FROOHFWLYHO\�UHIHUUHG�WR�DV�WKH�³&ODVV´��

���� &HUWLILFDWLRQ�RI�3ODLQWLIIV¶�FODLPV�IRU�FODVV�ZLGH�WUHDWPHQW�DUH�DSSURSULDWH�EHFDXVH�

3ODLQWLIIV�FDQ�SURYH�WKH�HOHPHQWV�RI�WKHLU�FODLPV�RQ�D�FODVV�ZLGH�EDVLV�XVLQJ�WKH�VDPH�HYLGHQFH�DV�

ZRXOG�EH�XVHG�WR�SURYH�WKRVH�HOHPHQWV�LQ�LQGLYLGXDO�DFWLRQV�DOOHJLQJ�WKH�VDPH�FODLPV��

���� 7KH�PHPEHUV� RI� WKH� &ODVV� DUH� VR� QXPHURXV� WKDW� MRLQGHU� RI� WKH� &ODVV�PHPEHUV�

ZRXOG�EH�LPSUDFWLFDEOH��

���� &RPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�&ODVV�PHPEHUV�DQG�SUHGRPLQDWH�

RYHU�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�&ODVV�PHPEHUV��6XFK�FRPPRQ�TXHVWLRQV�RI�ODZ�RU�IDFW�

LQFOXGH��LQWHU�DOLD��

$�� :KHWKHU�'HIHQGDQW�HQJDJHG�LQ�WKH�FRQGXFW�DOOHJHG��
�

%�� :KHWKHU�'HIHQGDQW�RPLWWHG��VXSSUHVVHG��RU�FRQFHDOHG�PDWHULDO�IDFWV�LQ�WKH�
PDUNHWLQJ�DQG�VDOHV�RI�WKH�3URGXFW��

�
&�� :KHWKHU� 3ODLQWLIIV� DQG� WKH� &ODVV� PHPEHUV� SDLG� IRU� D� SURGXFW� WKDW� WKH\�

ZRXOG�QRW�KDYH�SXUFKDVHG�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�KDG�WKH\�NQRZQ�WKH�
PDWHULDO�IDFWV�RPLWWHG��VXSSUHVVHG��RU�FRQFHDOHG�E\�'HIHQGDQW��
�

'�� :KHWKHU�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�KDYH�EHHQ�GDPDJHG�DQG��LI�VR��
WKH�PHDVXUH�RI�VXFK�GDPDJHV��
�

(�� :KHWKHU�'HIHQGDQW�XQMXVWO\�UHWDLQHG�D�EHQHILW�FRQIHUUHG�E\�3ODLQWLIIV�DQG�
WKH�&ODVV�PHPEHUV��DQG�
�

)�� :KHWKHU�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�HTXLWDEOH�UHOLHI��
LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� D� FRQVWUXFWLYH� WUXVW�� UHVWLWXWLRQ�� DQG�
LQMXQFWLYH�UHOLHI��
�

���� 3ODLQWLIIV¶�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�WKH�&ODVV�PHPEHUV�EHFDXVH��DPRQJ�

RWKHU� WKLQJV�� 3ODLQWLIIV� DQG� WKH�&ODVV�PHPEHUV�ZHUH� LQMXUHG� WKURXJK� WKH� VXEVWDQWLDOO\� XQLIRUP�

PLVFRQGXFW� GHVFULEHG� DERYH�� � 3ODLQWLIIV� DUH� DGYDQFLQJ� WKH� VDPH� FODLPV� DQG� OHJDO� WKHRULHV� RQ�
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EHKDOI�RI�WKHPVHOYHV�DQG�DOO�&ODVV�PHPEHUV��

���� 3ODLQWLIIV�DUH�DGHTXDWH�&ODVV�UHSUHVHQWDWLYHV�EHFDXVH�WKHLU�LQWHUHVWV�GR�QRW�FRQIOLFW�

ZLWK�WKH�LQWHUHVWV�RI�WKH�RWKHU�&ODVV�PHPEHUV�WKH\�VHHN�WR�UHSUHVHQW��WKH\�KDYH�UHWDLQHG�FRXQVHO�

FRPSHWHQW� DQG� H[SHULHQFHG� LQ� FRPSOH[� FRPPHUFLDO� DQG� FODVV� DFWLRQ� OLWLJDWLRQ�� DQG� 3ODLQWLIIV�

LQWHQG�WR�SURVHFXWH�WKLV�DFWLRQ�YLJRURXVO\���7KH�LQWHUHVWV�RI�WKH�&ODVV�PHPEHUV�ZLOO�EH�IDLUO\�DQG�

DGHTXDWHO\�SURWHFWHG�E\�3ODLQWLIIV�DQG�WKHLU�FRXQVHO��

���� $�FODVV�DFWLRQ�LV�DOVR�ZDUUDQWHG�XQGHU�)HG��5��&LY��3�����E������EHFDXVH�'HIHQGDQW�

KDV�DFWHG�RU�UHIXVHG�WR�DFW�RQ�JURXQGV�WKDW�DSSO\�JHQHUDOO\�WR�WKH�&ODVV��VR�WKDW�ILQDO�LQMXQFWLYH�

UHOLHI�RU�FRUUHVSRQGLQJ�GHFODUDWRU\�UHOLHI�LV�DSSURSULDWH�DV�WR�WKH�&ODVV�DV�D�ZKROH���'HIHQGDQW�KDV�

GLUHFWHG�DQG�FRQWLQXHV� WR�GLUHFW� LWV� FRQGXFW� WR� DOO� FRQVXPHUV� LQ� D�XQLIRUP�PDQQHU�� �7KHUHIRUH��

LQMXQFWLYH�UHOLHI�RQ�D�FODVV�ZLGH�EDVLV�LV�QHFHVVDU\�WR�UHPHG\�FRQWLQXLQJ�KDUPV�WR�3ODLQWLIIV�DQG�

WKH�&ODVV�PHPEHUV�FDXVHG�E\�'HIHQGDQW¶V�FRQWLQXLQJ�PLVFRQGXFW��

���� $�FODVV�DFWLRQ� LV� VXSHULRU� WR�DQ\�RWKHU�DYDLODEOH�PHDQV� IRU� WKH� IDLU�DQG�HIILFLHQW�

DGMXGLFDWLRQ�RI� WKLV�FRQWURYHUV\��DQG�QR�XQXVXDO�GLIILFXOWLHV�DUH� OLNHO\� WR�EH�HQFRXQWHUHG� LQ� WKH�

PDQDJHPHQW�RI�WKLV�FODVV�DFWLRQ���7KH�GDPDJHV�RU�RWKHU�GHWULPHQW�VXIIHUHG�E\�3ODLQWLIIV�DQG�WKH�

&ODVV�PHPEHUV�DUH�UHODWLYHO\�VPDOO�FRPSDUHG�WR�WKH�EXUGHQ�DQG�H[SHQVH�WKDW�ZRXOG�EH�UHTXLUHG�

WR� LQGLYLGXDOO\� OLWLJDWH� WKHLU� FODLPV� DJDLQVW�'HIHQGDQW�� VR� LW� ZRXOG� EH� LPSUDFWLFDEOH� IRU� &ODVV�

PHPEHUV�WR�LQGLYLGXDOO\�VHHN�UHGUHVV�IRU�'HIHQGDQW¶V�ZURQJIXO�FRQGXFW���(YHQ�LI�&ODVV�PHPEHUV�

FRXOG�DIIRUG�LQGLYLGXDO�OLWLJDWLRQ��WKH�FRXUW�V\VWHP�VKRXOG�QRW�EH�UHTXLUHG�WR�XQGHUWDNH�VXFK�DQ�

XQQHFHVVDU\�EXUGHQ�� � ,QGLYLGXDOL]HG� OLWLJDWLRQ�ZRXOG� DOVR� FUHDWH� D�SRWHQWLDO� IRU� LQFRQVLVWHQW� RU�

FRQWUDGLFWRU\�MXGJPHQWV�DQG�LQFUHDVH�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WKH�FRXUW�V\VWHP���

%\�FRQWUDVW��WKH�FODVV�DFWLRQ�GHYLFH�SUHVHQWV�IDU�IHZHU�PDQDJHPHQW�GLIILFXOWLHV�DQG�SURYLGHV�WKH�

EHQHILWV�RI�D�VLQJOH�DGMXGLFDWLRQ��HFRQRPLHV�RI�VFDOH��DQG�FRPSUHKHQVLYH�VXSHUYLVLRQ�E\�D�VLQJOH�
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FRXUW��

&/$,06�)25�5(/,()�

),567�&/$,0�)25�5(/,()�
8QMXVW�(QULFKPHQW�

�%\�3ODLQWLIIV�RQ�%HKDOI�RI�WKH�1DWLRQZLGH�&ODVV��
�

���� 3ODLQWLIIV�UHSHDW�DQG�UHDOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���WKURXJK����

DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLIIV�EULQJ�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�&ODVV��

���� 'HIHQGDQW� KDV� EHHQ� XQMXVWO\� HQULFKHG� WR� 3ODLQWLIIV¶� DQG� WKH� &ODVV� PHPEHUV¶�

GHWULPHQW�DV�D�UHVXOW�RI�LWV�XQODZIXO�DQG�ZURQJIXO�UHWHQWLRQ�RI�PRQH\�FRQIHUUHG�E\�3ODLQWLIIV�DQG�

WKH�&ODVV�PHPEHUV� ZKR� UHOLHG� RQ�'HIHQGDQW¶V� UHSUHVHQWDWLRQV� UHJDUGLQJ� WKH� QDWXUH� RI� LWV� ULFH�

FHUHDO�DQG�SDLG�D�SUHPLXP�SULFH�IRU�'HIHQGDQW¶V�3URGXFW�DV�D�UHVXOW��

���� 'HIHQGDQW¶V�XQODZIXO�DQG�ZURQJIXO�DFWV�� LQFOXGLQJ�WKH�RPLVVLRQ��VXSSUHVVLRQ��RU�

FRQFHDOPHQW� RI� OHYHOV� RI� LQRUJDQLF� DUVHQLF� LQ� LWV� ULFH� FHUHDO�� HQDEOHG�'HIHQGDQW� WR� XQODZIXOO\�

UHFHLYH�PRQLHV�LW�ZRXOG�QRW�KDYH�RWKHUZLVH�REWDLQHG���

���� 3ODLQWLIIV� DQG� WKH� &ODVV� PHPEHUV� KDYH� FRQIHUUHG� EHQHILWV� RQ�'HIHQGDQW�� ZKLFK�

'HIHQGDQW�KDV�NQRZLQJO\�DFFHSWHG�DQG�UHWDLQHG��

���� 'HIHQGDQW¶V� UHWHQWLRQ� RI� WKH� EHQHILWV� FRQIHUUHG� E\� 3ODLQWLIIV� DQG� WKH� &ODVV�

PHPEHUV�ZRXOG�EH�DJDLQVW�IXQGDPHQWDO�SULQFLSOHV�RI�MXVWLFH��HTXLW\��DQG�JRRG�FRQVFLHQFH��

���� 3ODLQWLIIV� DQG� WKH� &ODVV� PHPEHUV� VHHN� WR� GLVJRUJH� 'HIHQGDQW¶V� XQODZIXOO\�

UHWDLQHG�SURILWV�DQG�RWKHU�EHQHILWV�UHVXOWLQJ�IURP�LWV�XQODZIXO�FRQGXFW��DQG�VHHN�UHVWLWXWLRQ�DQG�

UHVFLVVLRQ�IRU�WKH�EHQHILW�RI�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV��
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���� 3ODLQWLIIV�DQG� WKH�&ODVV�PHPEHUV�DUH�HQWLWOHG� WR� WKH� LPSRVLWLRQ�RI�D�FRQVWUXFWLYH�

WUXVW� XSRQ�'HIHQGDQW�� VXFK� WKDW� LWV� XQMXVWO\� UHWDLQHG� SURILWV� DQG� RWKHU� EHQHILWV� DUH� GLVWULEXWHG�

HTXLWDEO\�E\�WKH�&RXUW�WR�DQG�IRU�WKH�EHQHILW�RI�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV��

6(&21'�&/$,0�)25�5(/,()�
7KH�,OOLQRLV�&RQVXPHU�)UDXG�DQG�'HFHSWLYH�%XVLQHVV�3UDFWLFHV�$FW������,/&6�������HW�VHT��

�%\�3ODLQWLIIV�RQ�%HKDOI�RI�WKH�,OOLQRLV�6XEFODVV��

���� 3ODLQWLIIV�UHSHDW�DQG�UHDOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���WKURXJK����

DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 7KH� H[SUHVV� SXUSRVH� RI� WKH� ,OOLQRLV� &RQVXPHU� )UDXG� DQG� 'HFHSWLYH� %XVLQHVV�

3UDFWLFHV�$FW��³,&)$´��LV�WR�³SURWHFW�FRQVXPHUV´�³DJDLQVW�IUDXG��XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�

DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH«�´�����,/&6�

�������

���� 3ODLQWLIIV�DQG�WKH�6XEFODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�����

,/&6�������H���

���� 'HIHQGDQW�LV�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�DV�GHILQHG�E\�����,/&6�������I���

���� ����,/&6�������GHFODUHV�XQODZIXO�³XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�XVH�RU�HPSOR\PHQW�RI�DQ\�GHFHSWLRQ�

IUDXG�� IDOVH� SUHWHQVH�� IDOVH� SURPLVH�� PLVUHSUHVHQWDWLRQ� RU� WKH� FRQFHDOPHQW�� VXSSUHVVLRQ� RU�

RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW��ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQV�RI�VXFK�PDWHULDO�IDFW�«�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�

���� 'HIHQGDQW¶V� XQIDLU� DQG� GHFHSWLYH� SUDFWLFHV�� LQFOXGLQJ� LWV� PDWHULDO� RPLVVLRQV��

FRQFHDOPHQWV��DQG�RU�VXSSUHVVLRQV��DUH�OLNHO\�WR�PLVOHDG�±�DQG�KDYH�PLVOHG�±�FRQVXPHUV�DFWLQJ�

UHDVRQDEO\�LQ�WKH�FLUFXPVWDQFHV��DQG�YLRODWH�����,/&6���������7KLV�LQFOXGHV�PLVOHDGLQJ�3ODLQWLIIV�

DQG�WKH�&ODVV���
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���� 'HIHQGDQW�KDV�YLRODWHG�WKH�,&)$�E\�HQJDJLQJ�LQ�WKH�XQIDLU�DQG�GHFHSWLYH�SUDFWLFHV�

DV�GHVFULEHG�KHUHLQ�ZKLFK�RIIHQG�SXEOLF�SROLFLHV�DQG�DUH�LPPRUDO��XQHWKLFDO��XQVFUXSXORXV��DQG�

VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��

���� 3ODLQWLIIV� DQG�PHPEHUV� RI� WKH�&ODVV�KDYH�EHHQ� DJJULHYHG�E\�'HIHQGDQW¶V�XQIDLU�

DQG�GHFHSWLYH�SUDFWLFHV�LQ�WKDW�WKH\�SXUFKDVHG�WKH�3URGXFW��ZKLFK�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�

RU�ZRXOG�QRW�KDYH�SDLG�DV�PXFK�IRU�KDG�WKH\�NQRZQ�WKH�WUXH�IDFWV��

���� 7KH�GDPDJHV� VXIIHUHG�E\�3ODLQWLIIV�DQG� WKH�&ODVV�ZHUH�GLUHFWO\�DQG�SUR[LPDWHO\�

FDXVHG�E\�WKH�GHFHSWLYH��PLVOHDGLQJ�DQG�XQIDLU�SUDFWLFHV�RI�'HIHQGDQW��DV�PRUH�IXOO\�GHVFULEHG�

KHUHLQ��

���� 3XUVXDQW� WR� ���� ,/&6� ������D�� 3ODLQWLIIV� DQG� WKH� &ODVV� VHHN� D� FRXUW� RUGHU�

HQMRLQLQJ�WKH�DERYH�GHVFULEHG�ZURQJIXO�DFWV�DQG�SUDFWLFHV�RI�'HIHQGDQW�DQG�IRU� UHVWLWXWLRQ�DQG�

GLVJRUJHPHQW�� $GGLWLRQDOO\�� SXUVXDQW� WR� ���� ,/&6� ������D�� 3ODLQWLIIV� DQG� WKH� &ODVV� VHHN�

HFRQRPLF�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�DWWRUQH\V¶�IHHV�DQG�FRVWV��

���� ,Q�DFFRUGDQFH�ZLWK�����,/&6�������D��3ODLQWLIIV��FRQFXUUHQW�ZLWK�WKH�ILOLQJ�RI�WKLV�

FRPSODLQW��KDV�VHUYHG�QRWLFH�RI�WKLV�FRPSODLQW�RQ�WKH�,OOLQRLV�$WWRUQH\�*HQHUDO��

35$<(5�)25�5(/,()�

:+(5()25(�� 3ODLQWLIIV�� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� DOO� RWKHUV� VLPLODUO\� VLWXDWHG��

UHVSHFWIXOO\� UHTXHVW� WKDW� WKH� &RXUW� HQWHU� MXGJPHQW� LQ� WKHLU� IDYRU� DQG� DJDLQVW� 'HIHQGDQW� DV�

IROORZV��

$�� &HUWLI\LQJ� WKH� &ODVV� XQGHU� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���� DV� UHTXHVWHG�
KHUHLQ��
�

%�� $SSRLQWLQJ� 3ODLQWLIIV� DV� &ODVV� 5HSUHVHQWDWLYHV� DQG� 3ODLQWLIIV¶� &RXQVHO� DV� &ODVV�
&RXQVHO��

�
&�� $ZDUGLQJ� 3ODLQWLIIV� DQG� WKH� &ODVV� PHPEHUV� GDPDJHV� DQG�RU� HTXLWDEOH� UHOLHI� DV�

DSSURSULDWH��
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�
'�� $ZDUGLQJ�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI��

�
(�� $ZDUGLQJ�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�UHVWLWXWLRQ�DQG�GLVJRUJHPHQW��

�
)�� ,PSRVLQJ�D�FRQVWUXFWLYH�WUXVW�IRU�WKH�EHQHILW�RI�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�

RQ� WKH� XQMXVWO\� UHWDLQHG� EHQHILWV� FRQIHUUHG� E\�3ODLQWLIIV� DQG� WKH�&ODVV�PHPEHUV�
XSRQ�'HIHQGDQW��

�
*�� $ZDUGLQJ�3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�UHDVRQDEOH�DWWRUQH\V¶�IHHV��FRVWV��DQG�

H[SHQVHV��DQG�
�

+�� *UDQWLQJ�VXFK�RWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�DSSURSULDWH��
�

-85<�75,$/�'(0$1'�
�

3ODLQWLIIV��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��KHUHE\�UHTXHVW�D�MXU\�

WULDO�RQ�DOO�FODLPV�VR�WULDEOH��

�
'$7('��)HEUXDU\���������� � � � E\����V��.HYLQ�*��&RRSHU� � �

� � :2/)�+$/'(167(,1�$'/(5�
� � ��)5((0$1�	�+(5=�//3�

0DWWKHZ�0��*XLQH\�
.HYLQ�*��&RRSHU�

� � ����0DGLVRQ�$YHQXH�
� � 1HZ�<RUN��1HZ�<RUN�������
� � 7HO������������������
� � )D[�����������������

JXLQH\#ZKDIK�FRP�
NFRRSHU#ZKDIK�FRP�
�
:2/)�+$/'(167(,1�$'/(5�

�� � ���)5((0$1�	�+(5=�//&�
� � &DUO�9��0DOPVWURP�
� � ����:��-DFNVRQ�6W���6XLWH������
� � &KLFDJR��,OOLQRLV�������
� � 7HO������������������
� � )D[�����������������
� � PDOPVWURP#ZKDIK�FRP�

�
&RXQVHO� IRU� 3ODLQWLIIV� DQG� WKH� 3URSRVHG�
&ODVV�
�
�

ZKDIKFK������
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