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'HIHQGDQW� $PD]RQ�FRP� 6HUYLFHV� //&� �³$PD]RQ´���� E\� DQG� WKURXJK� LWV� XQGHUVLJQHG�

FRXQVHO�DQG�SXUVXDQW� WR����8�6�&�����������������������DQG�������KHUHE\�UHPRYHV� WKLV�DFWLRQ�

IURP�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\��3HQQV\OYDQLD�WR�WKH�8QLWHG�6WDWHV�'LVWULFW�

&RXUW�IRU�WKH�:HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD��,Q�VXSSRUW�WKHUHRI��$PD]RQ�VWDWHV�DV�IROORZV��

,1752'8&7,21�

�� 3ODLQWLII�9LQFH�5DQDOOL�ILOHG�WKLV�SXWDWLYH�FODVV�DFWLRQ�LQ�WKH�&RXUW�RI�&RPPRQ

3OHDV�RI�$OOHJKHQ\�&RXQW\��3HQQV\OYDQLD�RQ�RU�DERXW�1RYHPEHU�����������7KH�FRPSODLQW��WKH�

³&RPSODLQW´���LWV�DFFRPSDQ\LQJ�H[KLELWV��DQG�D�GRFNHW�VKHHW�IURP�WKH�&RXUW�RI�&RPPRQ�3OHDV�

DFWLRQ�DUH�DWWDFKHG�WR�WKLV�QRWLFH�DV�SDUW�RI�([KLELW�$��See ([KLELW�$��

��7KH�HQWLW\�3ODLQWLII�VXHG��³$PD]RQ�FRP�//&�´�GRHV�QRW�SUHVHQWO\�H[LVW�� �3UHVXPDEO\��
3ODLQWLII�QDPHG�³$PD]RQ�FRP�//&´�DV�DQ�LQDGYHUWHQW�HUURU���7KLV�1RWLFH�LV�VXEPLWWHG�RQ�EHKDOI�
RI�$PD]RQ�FRP�6HUYLFHV�//&�EHFDXVH� WKDW� LV� WKH�UHWDLO�HQWLW\� WKDW�VROG�3ODLQWLII� WKH�SURGXFW�DW�
LVVXH�DQG�WKH�HQWLW\�WKDW�FXUUHQWO\�UHPLWV�VDOHV�WD[�FROOHFWHG�IRU�WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD�
WR�WKH�&RPPRQZHDOWK����

�����FY���
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�� $PD]RQ�ZDV�SXUSRUWHGO\�VHUYHG�ZLWK�WKH�&RPSODLQW�RQ�'HFHPEHU�����������7KLV

1RWLFH� RI� 5HPRYDO� LV� ILOHG�ZLWKLQ� ��� GD\V� RI� VHUYLFH�� LW� LV� ERWK� WLPHO\� DQG� SURSHUO\� ILOHG� E\�

$PD]RQ��See ���8�6�&�����������������

�� 3ODLQWLII�DOOHJHV�WKDW�KH�UHVLGHV�LQ�WKLV�&RPPRQZHDOWK�DQG��XSRQ�LQIRUPDWLRQ�DQG

EHOLHI��LV�D�FLWL]HQ�RI�WKLV�&RPPRQZHDOWK��

�� $PD]RQ�LV�D�'HODZDUH�OLPLWHG�OLDELOLW\�FRPSDQ\�ZLWK�LWV�SULQFLSDO�H[HFXWLYH�RIILFHV

ORFDWHG�LQ�6HDWWOH��:DVKLQJWRQ��$PD]RQ�LV�WKXV�D�FLWL]HQ�RI�'HODZDUH�DQG�:DVKLQJWRQ�IRU�SXUSRVHV�

RI�GLYHUVLW\�MXULVGLFWLRQ�XQGHU����8�6�&����������

�� 5HPRYDO�RI�WKLV�DFWLRQ�LV�DSSURSULDWH�XQGHU����8�6�&���������G��EHFDXVH�WKH�SDUWLHV

DUH�FRPSOHWHO\�GLYHUVH��WKH�SXWDWLYH�FODVV�VL]H�H[FHHGV������DQG�WKH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV�

������������

7+(�$//(*$7,216�,1�7+(�&203/$,17�

�� 3ODLQWLII¶V� &RPSODLQW� DOOHJHV� 'HIHQGDQWV� $PD]RQ�� =D]]OH� ,QF��� $UHQD

0HUFKDQGL]LQJ� E\� DQG� WKURXJK� $PD]RQ�FRP�� //&�� (WV\�FRP�� //&�� %UDYH� 1HZ� /RRN�� DQG�

2XWGRRU�5HVHDUFK��FROOHFWLYHO\��³'HIHQGDQWV´��YLRODWHG�WKH�3HQQV\OYDQLD�8QIDLU�7UDGH�3UDFWLFHV�

DQG�&RQVXPHU�3URWHFWLRQ�/DZ��³873&3/´�����WKH�3HQQV\OYDQLD�)DLU�&UHGLW�([WHQVLRQ�8QLIRUPLW\�

$FW��³3)&(8$´���ZHUH�XQMXVWO\�HQULFKHG��DQG�FRPPLWWHG�FRQYHUVLRQ�E\�FKDUJLQJ�VDOHV�WD[�RQ�IDFH�

PDVNV��&RPSO��������

�� 5DQDOOL�SXUSRUWV�WR�VWDWH�D�FODLP�DJDLQVW�$PD]RQ��+H�DOOHJHV�WKDW�KH�SXUFKDVHG�D

IDFH� PDVN� IURP� $PD]RQ� RQ� DQ� XQVSHFLILHG� GDWH� ³GXULQJ� *RYHUQRU� :ROI¶V� GHFODUHG� VWDWH� RI�

HPHUJHQF\�´�Id. ����������

�� 5DQDOOL�DOOHJHV�WKDW�$PD]RQ�YLRODWHG�6HFWLRQV�������RI�873&3/�DQG�6HFWLRQ�����

RI� WKH� 3)&(8$� DQG� HQJDJHG� LQ� ³PLVDSSURSULDWLRQ�FRQYHUVLRQ´� DQG�ZDV� XQMXVWO\� HQULFKHG�� LQ�

FRQQHFWLRQ�ZLWK�WKHVH�WUDQVDFWLRQV��Id. ����������������SDJH������DQG��������SDJH������
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�� 5DQDOOL�VHHNV� WR�UHSUHVHQW�D�FODVV�RI�³DOO� LQGLYLGXDOV�ZKR�SXUFKDVHG�D�SURWHFWLYH

IDFH�PDVN�RU�IDFH�FRYHULQJ�IURP�$PD]RQ�RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK����������DUUDQJHG�IRU�

GHOLYHU\�LQWR�3HQQV\OYDQLD�DQG�ZKR�ZHUH�FKDUJHG�DQ�DPRXQW�SXUSRUWLQJ�WR�UHSUHVHQW�VDOHV�WD[�RQ�

WKDW�SXUFKDVH´��WKH�³$PD]RQ�3XWDWLYH�&ODVV´����Id. �����D����

��� 5DQDOOL�DOOHJHV�WKDW�KH�ORVW�PRQH\�RU�SURSHUW\�DV�UHVXOW�RI�$PD]RQ¶V�YLRODWLRQV�DQG

WKHUHIRUH��SXUVXDQW�WR�WKH�873&3/��KH�DQG�WKH�$PD]RQ�3XWDWLYH�&ODVV�DUH�HQWLWOHG�WR�D�PLQLPXP�

RI�RQH�KXQGUHG�GROODUV��������SHU�YLRODWLRQ�XQGHU����3�6�����������DV�ZHOO�DV�UHDVRQDEOH�FRVWV�DQG�

DWWRUQH\�IHHV�DQG�VXFK�DGGLWLRQDO�UHOLHI�WKH�&RXUW�GHHPV�QHFHVVDU\�DQG�SURSHU��Id. �������5DQDOOL�

DOVR�VHHNV�FRPSHQVDWLRQ�IRU�PHQWDO�DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�

GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW��ZKLFK�KH�DOOHJHV�PD\�EH�WUHEOHG���Id.���������

-85,6',&7,21$/�67$7(0(17�

��� 7KH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´���3XE��/��1R�������������6WDW���

�������JUDQWV�IHGHUDO�FRXUWV�GLYHUVLW\�MXULVGLFWLRQ�RYHU�SXWDWLYH�FODVV�DFWLRQV�WKDW�ZHUH�FRPPHQFHG�

RQ�RU�DIWHU�LWV�HIIHFWLYH�GDWH�RI�)HEUXDU\�����������DQG�WKDW�KDYH�PLQLPDO�GLYHUVLW\������RU�PRUH�

FODVV�PHPEHUV��DQG�DQ�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�RYHU�������������See ���8�6�&����������

QRWH�������G�����$��������G�����%��������G������7KLV�DFWLRQ�VDWLVILHV�HDFK�RI�WKHVH�UHTXLUHPHQWV��

$� &RPPHQFHPHQW

��� $V�VHW�IRUWK�DERYH��WKLV�DFWLRQ�ZDV�FRPPHQFHG�RQ�RU�DERXW�1RYHPEHU����������

DIWHU�&$)$¶V�HIIHFWLYH�GDWH��See &RPSO��$FFRUGLQJO\��&$)$�DSSOLHV�WR�WKLV�DFWLRQ��See ���8�6�&��

� �����QRWH�

%� 0LQLPDO�'LYHUVLW\�RI�&LWL]HQVKLS

��� &$)$�UHTXLUHV�RQO\�PLQLPDO�GLYHUVLW\��i.e.��WKDW�³DQ\�PHPEHU�RI�D�FODVV�RI�SODLQWLIIV

LV�D�FLWL]HQ�RI�D�6WDWH�GLIIHUHQW�IURP�DQ\�GHIHQGDQW�´����8�6�&���������G�����$���
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���� $PD]RQ� LV� D� FLWL]HQ� RI� 'HODZDUH� DQG� :DVKLQJWRQ� IRU� SXUSRVHV� RI� ��� 8�6�&��

�������F������

���� 7KH�&RPSODLQW�DOOHJHV�WKDW�SODLQWLII�LV�D�QDWXUDO�SHUVRQ�ZKR�UHVLGHV�LQ�3HQQV\OYDQLD���

&RPSO�������,Q�DGGLWLRQ��WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�FRQVLVWV�RI�LQGLYLGXDOV�ZKR�SXUFKDVHG�

IDFH�PDVNV�LQ��RU�IRU�GHOLYHU\�LQWR��3HQQV\OYDQLD��Id. ������L���$PD]RQ�DOOHJHV��XSRQ�LQIRUPDWLRQ�

DQG� EHOLHI�� WKDW� 3ODLQWLII�� DQG� QXPHURXV� PHPEHUV� RI� WKH� DOOHJHG� $PD]RQ� 3XWDWLYH� &ODVV�� DUH�

GRPLFLOHG�LQ�3HQQV\OYDQLD��7KHUHIRUH��WKH\�DUH�FLWL]HQV�RI�3HQQV\OYDQLD��See Papurello v. State 

Farm Fire & Cas. Co.������)��6XSS���G�����������:�'��3D���������³&LWL]HQVKLS�RI�QDWXUDO�SHUVRQV�

LV�V\QRQ\PRXV�ZLWK�GRPLFLOH��DQG�WKH�GRPLFLOH�RI�DQ�LQGLYLGXDO�LV�KLV�WUXH��IL[HG�DQG�SHUPDQHQW�

KRPH�DQG�SODFH�RI�KDELWDWLRQ�´���LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG���

���� %HFDXVH�5DQDOOL�DQG�PHPEHUV�RI�WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�DUH�FLWL]HQV�RI�

D�VWDWH�GLIIHUHQW�IURP�$PD]RQ��PLQLPDO�GLYHUVLW\�H[LVWV�����8�6�&���������G�����$���Papurello��

����)��6XSS���G�DW������³&$)$�UHTXLUHV�PLQLPDO�GLYHUVLW\²L�H���D�VKRZLQJ�WKDW�DQ\�FODVV�PHPEHU�

DQG�DQ\�GHIHQGDQW�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV�´��LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG���

&�� 1XPHURVLW\�

���� &$)$�UHTXLUHV�WKDW�³WKH�QXPEHU�RI�PHPEHUV�RI�all proposed plaintiff classes in the 

aggregate´� EH� DW� OHDVW� ����� ���8�6�&�� �� �����G�����%�� �HPSKDVLV� DGGHG��� 7KLV� UHTXLUHPHQW� LV�

VDWLVILHG�E\�WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�DORQH���

���� 7KH�&RPSODLQW�DOOHJHV�WKDW�³WKH�PHPEHUV�RI�FODVV�>VLF@�LV�VR�QXPHURXV�WKDW�MRLQGHU�

RI�DOO�FODVV�PHPEHUV�LV�LPSUDFWLFDEOH�´�&RPSO. ������

���� 7KH�&RPSODLQW�IXUWKHU�DOOHJHV�WKDW�³WKHUH�DUH�DOPRVW������������FLWL]HQV�UHVLGLQJ�

ZLWKLQ� WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD�DV�RI�-XO\���������´�DQG�HDFK�FLWL]HQV� LV�VXEMHFW� WR�

*RYHUQRU�:ROI¶V� IDFH�PDVN�RUGHU��³WKHUH�DUH� OLNHO\�hundreds, thousands, or more�PHPEHUV�RI�

HDFK�DIRUHPHQWLRQHG�FODVV�´��Id. �HPSKDVLV�DGGHG�� �
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��� )XUWKHUPRUH��EDVHG�RQ�$PD]RQ¶V�EXVLQHVV�UHFRUGV��$PD]RQ�FDQ�FRQILUP�WKDW�WKH

DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�H[FHHGV�����LQGLYLGXDOV��

��� $FFRUGLQJO\�� &$)$¶V� QXPHURVLW\� UHTXLUHPHQW� LV� VDWLVILHG�� See ��� 8�6�&�

� �����G�����%��

'� $PRXQW�LQ�&RQWURYHUV\

��� &$)$� UHTXLUHV� WKDW� ³WKH� PDWWHU� LQ� FRQWURYHUV\� H[FHHGV� WKH� VXP� RU� YDOXH� RI

������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV�´�Id. �������G������,W�IXUWKHU�SURYLGHV�WKDW�³WR�GHWHUPLQH�

ZKHWKHU� WKH�PDWWHU�LQ�FRQWURYHUV\�H[FHHGV�WKH�VXP�RU�YDOXH�RI������������´�WKH�³FODLPV�RI� WKH�

LQGLYLGXDO�FODVV�PHPEHUV�VKDOO�EH�DJJUHJDWHG�´�Id. �������G������

��� $OWKRXJK�$PD]RQ�GHQLHV�WKDW�LW�KDV�DQ\�OLDELOLW\�WR�5DQDOOL��WKH�DOOHJHG�$PD]RQ

3XWDWLYH�&ODVV��RU�SXWDWLYH�FODVV�LQ�WKLV�DFWLRQ���DQG�GHQLHV�WKDW�DQ\�FODVV�FRXOG�EH�SURSHUO\�FHUWLILHG�

XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����WKH�DJJUHJDWH�DPRXQW�RI�UHOLHI�VRXJKW�E\�WKH�DOOHJHG�

$PD]RQ�3XWDWLYH�&ODVV�H[FHHGV�������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��Dart Cherokee Basin 

Operating Co., LLC v. Owens������8�6�����������������³:KHQ�WKH�SODLQWLII¶V�FRPSODLQW�GRHV�QRW�

VWDWH�WKH�DPRXQW�LQ�FRQWURYHUV\��WKH�GHIHQGDQW¶V�QRWLFH�RI�UHPRYDO�PD\�GR�VR�´��FLWLQJ����8�6�&��

� �����F�����$����

��� 5DQDOOL� DQG� WKH� DOOHJHG� $PD]RQ� 3XWDWLYH� &ODVV� VHHN� D� PLQLPXP� RI� VWDWXWRU\

GDPDJHV�RI������IRU�HDFK�DOOHJHG�YLRODWLRQ�RI�WKH�873&3/��&RPSO��������

� %\�UHPRYLQJ�WKLV�DFWLRQ�WR�WKLV�&RXUW��$PD]RQ�GRHV�QRW�FRQFHGH�WKDW� LW�KDV�DQ\�
OLDELOLW\�� OHW� DORQH� OLDELOLW\� RI� JUHDWHU� WKDQ� ������������ WR� WKH�PHPEHUV� RI� WKH� DOOHJHG�$PD]RQ�
3XWDWLYH�&ODVV�RU�DQ\�RWKHU�FODVV�DOOHJHG�LQ�WKLV�DFWLRQ��See, e.g.��Brill v. Countrywide Home Loans, 
Inc.������)��G������������WK�&LU���������³>7KH�GHIHQGDQW@�GLG�QRW�KDYH�WR�FRQIHVV�OLDELOLW\�LQ�RUGHU�
WR�VKRZ�WKDW�WKH�FRQWURYHUV\�H[FHHGV�WKH�WKUHVKROG�´���see also Margulis v. Resort Rental, LLC��
1R����������������8�6��'LVW��/(;,6���������DW�
����'�1�-��-XQH������������VDPH���,QVWHDG��³>W@KH�
DPRXQW� LQ� FRQWURYHUV\� LV� VLPSO\� DQ� HVWLPDWH� RI� WKH� WRWDO� DPRXQW� LQ� GLVSXWH�� QRW� D� SURVSHFWLYH�
DVVHVVPHQW�RI�GHIHQGDQW¶V�OLDELOLW\�´�Lewis v. Verizon Commc’ns, Inc.������)��G������������WK�&LU��
�������FLWLQJ�FDVHV���
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��� $PD]RQ¶V�EXVLQHVV�UHFRUGV�LQGLFDWH�WKDW�PRUH�WKDQ��������VDOHV�RI�IDFH�PDVNV�RU

IDFH�FRYHULQJV�DUH�HQFRPSDVVHG�E\�WKH�FODLPV�RI�WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV��$FFRUGLQJO\��

WKH�DOOHJHG�VWDWXWRU\�GDPDJHV�VRXJKW�E\�WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�DORQH��LQ�WKH�DJJUHJDWH��

H[FHHG��������������������VDOHV�[������SHU�VDOH� ��������������

��� ,Q�DGGLWLRQ��5DQDOOL��RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�DOOHJHG�$PD]RQ�3XWDWLYH�&ODVV�

VHHNV�XQVSHFLILHG�GDPDJHV�LQ�UHODWLRQ�WR�KLV�3)&(8$�DQG�VWDWH�FRPPRQ�ODZ�FODLPV��DQG�VHHNV�

³UHDVRQDEOH� FRVWV� DQG� DWWRUQH\� IHHV� DQG� VXFK� DGGLWLRQDO� UHOLHI� WKH�&RXUW� GHHPV� QHFHVVDU\� DQG�

SURSHU�´� Id. �� �����$WWRUQH\V¶� IHHV� DUH� LQFOXGHG� LQ� GHWHUPLQLQJ� WKH� DPRXQW� LQ� FRQWURYHUV\� IRU�

SXUSRVHV�RI�&$)$�MXULVGLFWLRQ��Verma v. 3001 Castor, Inc.������)��G������������G�&LU���������

��� ³$�PHGLDQ�UHFRYHU\�UDQJH�IRU�DWWRUQH\¶V�IHHV�LV�DSSUR[LPDWHO\����SHUFHQW�´�Neale

v. Volvo Cars of N. Am., LLC�� ���� )��G� ����� ���� Q��� ��G� &LU�� ������� 7KXV�� WKH� LQFOXVLRQ� RI

DWWRUQH\V¶�IHHV�ZRXOG�HOHYDWH�WKH�DPRXQW�LQ�FRQWURYHUV\�HYHQ�IXUWKHU�DERYH�WKH�WKUHVKROG�&$)$�

MXULVGLFWLRQDO�UHTXLUHPHQW��

��� %HFDXVH�WKLV�LV�D�SXWDWLYH�FODVV�DFWLRQ�WKDW�ZDV�FRPPHQFHG�DIWHU�)HEUXDU\����������

LQ�ZKLFK�WKHUH�LV�PLQLPDO�GLYHUVLW\��DW�OHDVW�����SXWDWLYH�FODVV�PHPEHUV��DQG�PRUH�WKDQ������������

LQ�WKH�DJJUHJDWH�LQ�FRQWURYHUV\��WKLV�&RXUW�KDV�RULJLQDO�VXEMHFW�PDWWHU�MXULVGLFWLRQ�XQGHU����8�6�&��

� ������DQG�WKH�DFWLRQ�LV�UHPRYDEOH�XQGHU����8�6�&���������D��

352&('85$/�67$7(0(17�

��� 3XUVXDQW�WR����8�6�&���������D���FRSLHV�RI�WKH�&RPSODLQW�DQG�DQ\�RWKHU�SURFHVV�

SOHDGLQJV��DQG�RUGHUV�WKDW�3ODLQWLII�SXUSRUWHGO\�VHUYHG�RQ�$PD]RQ�DV�RI�WKH�GDWH�RI�WKH�1RWLFH�RI�

5HPRYDO�DUH�DWWDFKHG�FROOHFWLYHO\�DV�([KLELW�$��

��� 3XUVXDQW� WR� ���8�6�&�� �� �����D��� LW� LV� VXIILFLHQW� WR� SURYLGH� D� ³VKRUW� DQG� SODLQ´

DOOHJDWLRQ�RI�MXULVGLFWLRQ��DQG�LW�LV�QRW�QHFHVVDU\�WR�DWWDFK�HYLGHQFH�HVWDEOLVKLQJ�WKRVH�DOOHJDWLRQV��

See Dart Cherokee Basin Operating Co.������8�6��DW�����³$�VWDWHPHQW�µVKRUW�DQG�SODLQ¶�QHHG�QRW�
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FRQWDLQ�HYLGHQWLDU\�VXEPLVVLRQV�´���Judon v. Travelers Prop. Cas. Co. of Am.������)��G����������

Q��� ��G� &LU�� ������ �³>$@� GHIHQGDQW¶V� QRWLFH� RI� UHPRYDO� WKHQ� VHUYHV� WKH� VDPH� IXQFWLRQ� DV� WKH�

FRPSODLQW�ZRXOG�LQ�D�VXLW�ILOHG�LQ�IHGHUDO�FRXUW�´��LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG����

���� 3XUVXDQW�WR����8�6�&���������E��DQG�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����WKH�RULJLQDO�

1RWLFH�RI�5HPRYDO�ZDV�WLPHO\�ILOHG�ZLWKLQ����GD\V�RI�VHUYLFH�EHFDXVH�3ODLQWLII�SXUSRUWHG�WR�VHUYH�

WKH�&RPSODLQW�RQ�$PD]RQ�RQ�'HFHPEHU�����������See, e.g.��Murphy Bros., Inc. v. Michetti Pipe 

Stringing, Inc.������8�6��������������

���� 3XUVXDQW�WR����8�6�&���������D���UHPRYDO�WR�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�

:HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD�LV�SURSHU�EHFDXVH�LW�HPEUDFHV�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�

$OOHJKHQ\�&RXQW\��3HQQV\OYDQLD��ZKHUH�WKLV�DFWLRQ�ZDV�SHQGLQJ�EHIRUH�LW�ZDV�UHPRYHG��See ���

8�6�&��������F���

���� 3XUVXDQW�WR����8�6�&���������G���$PD]RQ�ZLOO�SURPSWO\�ILOH�D�FRS\�RI�WKLV�1RWLFH�

RI�5HPRYDO� LQ� WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\��3HQQV\OYDQLD�� DQG�ZLOO�JLYH�

3ODLQWLII�ZULWWHQ�QRWLFH�RI�LWV�ILOLQJ��

���� 3XUVXDQW� WR����8�6�&���������E��� LW� LV�QRW�QHFHVVDU\� WR�REWDLQ� WKH�FRQVHQW�RI�DOO�

'HIHQGDQWV�LQ�RUGHU�WR�UHPRYH�D�SXWDWLYH�FODVV�DFWLRQ��

���� %\�UHPRYLQJ�WKH�DFWLRQ�WR�WKLV�&RXUW��$PD]RQ�GRHV�QRW�ZDLYH�DQ\�GHIHQVHV�WKDW�DUH�

DYDLODEOH�WR�LW�XQGHU�VWDWH�RU�IHGHUDO�ODZ��$PD]RQ�H[SUHVVO\�UHVHUYHV�DOO�WKUHVKROG�GHIHQVHV�WR�WKLV�

DFWLRQ�DQG� LWV� ULJKW�� IRU�H[DPSOH�� WR�PRYH� WR�FRPSHO� DUELWUDWLRQ�� WR�GLVPLVV�RU� IRU� WKH�HQWU\�RI�

MXGJPHQW�SXUVXDQW�WR�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH����DQG�����DQG�RU�WR�VWULNH�RU�RSSRVH�WKH�

FHUWLILFDWLRQ�RI�DQ\�SXWDWLYH�FODVV�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����
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:+(5()25(�� SXUVXDQW� WR� ��� 8�6�&�� ��� ������ ������ ������ DQG� ������ $PD]RQ�

UHVSHFWIXOO\� UHPRYHV� WKLV� DFWLRQ� IURP� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� $OOHJKHQ\� &RXQW\��

3HQQV\OYDQLD��WR�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�:HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD��

'DWH���-DQXDU\���������� 5(('�60,7+�//3�

%\���/s/ James L. Rockney___
-DPHV�/��5RFNQH\�
3D��,�'��1R���������
(PDLO���MURFNQH\#UHHGVPLWK�FRP�
*LQHYUD�)��9HQWUH��
3D��,�'��1R�������� 
(PDLO���JYHQWUH#UHHGVPLWK�FRP�
����)LIWK�$YHQXH��6XLWH������
3LWWVEXUJK��3$�������
7���������������

%ULDQ�3KHOSV�
3D��,�'��1R���������
5(('�60,7+�//3�
���6RXWK�:DFNHU�'ULYH�
&KLFDJR��,/��������
7����������������

Counsel for Defendant Amazon.com Services LLC 
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&(57,),&$7(�2)�6(59,&(�

,� �KHUHE\� FHUWLI\� WKDW� RQ� -DQXDU\� ��������� ,� FDXVHG� WR� EH� VHUYHG� WKH� IRUHJRLQJ�Notice of 

Removal� WKLV� ��WK� GD\� RI� -DQXDU\�� ������ E\�PDLOLQJ� VDPH� YLD� )LUVW� &ODVV�8�6��0DLO�� SRVWDJH�

SUHSDLG��XSRQ�WKH�IROORZLQJ�FRXQVHO�RI�UHFRUG��

-RVKXD�3��:DUG��(VT��
.\OH�+��6WHHQODQG��(VT��
-�3��:DUG�	�$VVRFLDWHV��//&�
7KH�5XELFRQ�%XLOGLQJ��6XLWH�����
3LWWVEXUJK��3$�������
Counsel for Plaintiff 

'DQLHOOH�0��9XJULQRYLFK��(VT��
*UHJRU\�3��*UDKDP��(VT��
0DUVKDOO�'HQQHKH\�:DUQHU�&ROHPDQ�	�*RJJLQ�
8QLRQ�7UXVW�%XLOGLQJ��6XLWH�����
����*UDQW�6WUHHW�
3LWWVEXUJK��3$��������
(PDLO���GPYXJULQRYLFK#PGZFJ�FRP�
�������������JSJUKDP#PGZFJ�FRP�
Counsel for Outdoor Research�

=D]]OH��,QF��
�����6HDSRUW�%OYG��
5HGZRRG�&LW\��&$��������

(WV\�FRP��//&�
����$GDPV�6WUHHW�
%URRNO\Q��1<��������

%UDYH�1HZ�/RRN�
����.HDUQH\�6WUHHW��6XLWH������
6DQ�)UDQFLVFR��&$��������

$UHQD�0HUFKDQGLVLQJ�
������1RUWK�6HFRQG�$YHQXH��6XLWH���
3KRHQL[��$=��������

5(('�60,7+�//3�

%\���/s/ James L. Rockney
-DPHV�/��5RFNQH\�
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3D�,�'��1R���������
(PDLO���MURFNQH\#UHHGVPLWK�FRP�
*LQHYUD�)��9HQWUH��
3D��,�'��1R���������
(PDLO���JYHQWUH#UHHGVPLWK�FRP 
����)LIWK�$YHQXH��6XLWH������
3LWWVEXUJK��3$�������
7���������������

%ULDQ�3KHOSV�
3D��,�'��1R���������
5(('�60,7+�//3�
���6RXWK�:DFNHU�'ULYH�
&KLFDJR��,/��������
7����������������

Counsel for Defendant Amazon.com Services LLC 
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� � 'HIHQGDQWV��

��
��
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��
��
��
��
��
��
��
�

&,9,/�',9,6,21�
�
(/(&7521,&$//<�),/('�
�
&DVH�1R����
�
&/$66�$&7,21�&203/$,17�
�
�

�
� � � � � �

)LOHG�RQ�%HKDOI�RI�3ODLQWLII��
9LQFH�5DQDOOL�

�
� � � � � � � &RXQVHO�RI�5HFRUG�IRU�7KLV�3DUW\��
�

-�3��:$5'�	�$662&,$7(6��//&��

� � � �
� � � � � � � -RVKXD�3��:DUG�
� � � � � � � 3D��,�'��1R���������
�
� � � � � � � �
� -�3��:DUG�	�$VVRFLDWHV��//&�
� � � � � � � 7KH�5XELFRQ�%XLOGLQJ�
� ����6RXWK�+LJKODQG�$YHQXH�
� � � � � � � 6XLWH�����
� � � � � � � 3LWWVEXUJK��3$��������
�
� � � � � � � 7HOHSKRQH�� ���������������
� � � � � � � )D[�1R��� ����������������
� � � � � � � (�PDLO�� MZDUG#IHQWHUVZDUG�FRP�
�

� �
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,1�7+(�&2857�2)�&20021�3/($6�2)�$//(*+(1<�&2817<��
3(116</9$1,$�

�
9,1&(�5$1$//,���
RQ�EHKDOI�RI�KLPVHOI�DQG�DOO��
RWKHUV�VLPLODUO\�VLWXDWHG��
�
� � 3ODLQWLII��
�
� Y��
�
$0$=21�&20��//&��=$==/(�,1&���
$5(1$�0(5&+$1',6,1*�%<�$1'�
7+528*+�$0$=21�&20��//&��
(76<�&20��//&��%5$9(�1(:�/22.��
DQG�287'225�5(6($5&+��
�
� � 'HIHQGDQWV��

��
��
��
��
��
��
��
��
��
��
��
�

&,9,/�',9,6,21�
�
(/(&7521,&$//<�),/('�
�
&DVH�1R����
�
&/$66�$&7,21�&203/$,17�
�
�
�

 
 

&/$66�$&7,21�&203/$,17�,1�&,9,/�$&7,21�
�

$1'�12:��FRPHV�3ODLQWLII��9LQFH�5DQDOOL�E\�DQG�WKURXJK�WKH�XQGHUVLJQHG�FRXQVHO��-�3��

:DUG�	�$VVRFLDWHV��//&��DQG��VSHFLILFDOO\��-RVKXD�3��:DUG��(VTXLUH��ZKR�ILOHV�WKH�ZLWKLQ�&ODVV�

$FWLRQ�&RPSODLQW�LQ�&LYLO�$FWLRQ�DJDLQVW�'HIHQGDQW��$PD]RQ�FRP��//&��'HIHQGDQW��=D]]OH�,QF���

'HIHQGDQW��$UHQD�0HUFKDQGLVLQJ�E\�DQG�WKURXJK�$PD]RQ�FRP��//&��'HIHQGDQW��(WV\�FRP��//&��

'HIHQGDQW�� %UDYH� 1HZ� /RRN�� DQG� 'HIHQGDQW�� 2XWGRRU� 5HVHDUFK�� RI� ZKLFK� WKH� IROORZLQJ� LV� D�

VWDWHPHQW��

3$57,(6�

��� 3ODLQWLII�� 9LQFH� 5DQDOOL� �KHUHLQDIWHU�� ³0U�� 5DQDOOL´��� LV� DQ� DGXOW� LQGLYLGXDO� ZKR�

FXUUHQWO\�UHVLGHV�DW����6KDQJUL�/D�&LUFOH��3LWWVEXUJK��3HQQV\OYDQLD��������

��� 'HIHQGDQW��$PD]RQ�FRP��//&���³$PD]RQ´��LV�D�OLPLWHG�OLDELOLW\�FRUSRUDWLRQ�ZLWK�

D�KHDGTXDUWHUV�ORFDWHG�DW�����7HUU\�$YHQXH�1RUWK��6HDWWOH��:DVKLQJWRQ�����������
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��
�

��� 'HIHQGDQW�� =D]]OH�� ,QF��� LV� DQ� HQWLW\� HQJDJHG� LQ� FRPPHUFH� ZLWKLQ� WKH� VWDWH� RI�

3HQQV\OYDQLD�ZLWK�D�SULQFLSDO�SODFH�RI�EXVLQHVV�ORFDWHG�DW������6HDSRUW�%RXOHYDUG��5HGZRRG�&LW\��

&DOLIRUQLD���������

��� 'HIHQGDQW�� $UHQD� 0HUFKDQGLVLQJ� E\� DQG� WKURXJK� $PD]RQ�FRP�� //&�� $UHQD�

0HUFKDQGLVLQJ� LV� DQ� HQWLW\� HQJDJHG� LQ� FRPPHUFH� ZLWKLQ� WKH� VWDWH� RI� 3HQQV\OYDQLD� ZLWK� WKH�

SULQFLSDO� SODFH� RI� EXVLQHVV� ORFDWHG� DW� ������1RUWK�6HFRQG�$YHQXH��6XLWH� ��� 3KRHQL[��$UL]RQD�

�������

��� 'HIHQGDQW��(WV\�FRP��//&��LV�DQ�HQWLW\�HQJDJHG�LQ�FRPPHUFH�ZLWKLQ�WKH�VWDWH�RI�

3HQQV\OYDQLD�ZLWK�D�SULQFLSDO�SODFH�RI�EXVLQHVV�ORFDWHG�DW�����$GDPV�6WUHHW��%URRNO\Q��1HZ�<RUN��

�������

��� 'HIHQGDQW��%UDYH�1HZ�/RRN��DQ�HQWLW\�HQJDJHG�LQ�FRPPHUFH�ZLWKLQ�WKH�VWDWH�RI�

3HQQV\OYDQLD� ZLWK� D� SULQFLSDO� SODFH� RI� EXVLQHVV� ORFDWHG� DW� ���� .HDUQH\� 6WUHHW�� ������� 6DQ�

)UDQFLVFR��&DOLIRUQLD��������

��� 'HIHQGDQW��2XWGRRU�5HVHDUFK��DQ�HQWLW\�HQJDJHG�LQ�FRPPHUFH�ZLWKLQ�WKH�VWDWH�RI�

3HQQV\OYDQLD� ZLWK� D� SULQFLSDO� SODFH� RI� EXVLQHVV� ORFDWHG� DW� ����� �VW� $YHQXH� 6RXWK�� 6HDWWOH��

:DVKLQJWRQ����������

��� 'HIHQGDQWV�DUH�OLFHQVHG�UHWDLO�FRPSDQLHV�WKDW�RSHUDWH�ZLWKLQ�WKH�&RPPRQZHDOWK�RI�

3HQQV\OYDQLD�� �
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�

-85,6',&7,21�$1'�9(18(�

��� -XULVGLFWLRQ�LV�SURSHU�DV�3ODLQWLII�EULQJ�WKLV�ODZVXLW�XQGHU�WKH�8QIDLU�7UDGH�3UDFWLFHV�

DQG�&RQVXPHU�3URWHFWLRQ�/DZ��³873&3/´������3D��&�6�$�����������et seq��DQG�WKH�3HQQV\OYDQLD�

)DLU�&UHGLW�([WHQVLRQ�8QLIRUPLW\�$FW��³3)&(8$´������3�6������������et seq��

���� 9HQXH�LV�SURSHU�SXUVXDQW�WR�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH������D���������

EHFDXVH�'HIHQGDQWV�UHJXODUO\�FRQGXFW�EXVLQHVV�ZLWKLQ�$OOHJKHQ\�&RXQW\�DQG�WKH�FDXVH�RI�DFWLRQ�

DURVH�LQ�$OOHJKHQ\�&RXQW\���

$//(*$7,216�2)�)$&7�

���� 5HWDLOHUV� RSHUDWLQJ� LQ� 3HQQV\OYDQLD� FDQQRW� FROOHFW� VDOHV� WD[� RQ� SURWHFWLYH� IDFH�

PDVNV�RU�FRYHULQJV�EHFDXVH�WKH\�DUH�QRQWD[DEOH�DV�³PHGLFDO�VXSSOLHV�´�����3�6��������������

���� 5HWDLOHUV� RSHUDWLQJ� LQ� 3HQQV\OYDQLD� FDQQRW� FROOHFW� VDOHV� WD[� RQ� SURWHFWLYH� IDFH�

PDVNV�RU�FRYHULQJV�EHFDXVH�WKH\�DUH�QRQWD[DEOH�DV�³FORWKLQJ�DQG�DFFHVVRULHV�´������3�6�������������

���� ,Q�RUGHU�WR�FKDUJH�RU�FROOHFW�VDOHV�WD[��UHWDLOHUV�PXVW�ILUVW�REWDLQ�D�OLFHQVH�IURP�WKH�

3HQQV\OYDQLD�'HSDUWPHQW�RI�5HYHQXH�����3D��&RGH���������

���� 7KH�3HQQV\OYDQLD�'HSDUWPHQW�RI�5HYHQXH�SURYLGHV�GHWDLOHG�LQIRUPDWLRQ�UHJDUGLQJ�

VWDWH�DQG�ORFDO�VDOHV�WD[HV�DQG�IHHV���

�
��2Q�RU�DERXW�0DUFK� ��� ������*RYHUQRU�7RP�:ROI� GHFODUHG�D�GLVDVWHU�HPHUJHQF\� GXH� WR�&29,'�����7KHUHDIWHU��
*RYHUQRU�:ROI�UHQHZHG�WKH�GLVDVWHU�HPHUJHQF\�RQ�-XQH���������DQG�DJDLQ�RQ�$XJXVW����������IRU�D����GD\�SHULRG��
7KH�3HQQV\OYDQLD�'HSDUWPHQW�RI�5HYHQXH�VWDWHG�WKDW�³>S@URWHFWLYH�IDFH�PDVNV�WKDW�DUH�VROG�DW�UHWDLO�DUH�H[HPSW�IURP�
3HQQV\OYDQLD�VDOHV�WD[�GXULQJ�WKH�HPHUJHQF\�GLVDVWHU�GHFODUDWLRQ�LVVXHG�RQ�0DUFK���������E\�*RYHUQRU�:ROI�´�
�� 2Q�RU� DERXW�2FWREHU����� ����� WKH�3HQQV\OYDQLD�'HSDUWPHQW�RI�5HYHQXH� VWDWHG� WKDW�� ³>S@ULRU� WR� WKH�&29,'����
SDQGHPLF��PDVNV� VROG� DW� UHWDLO�ZHUH� W\SLFDOO\� VXEMHFW� WR�3HQQV\OYDQLD� VDOHV� WD[��+RZHYHU��PDVNV� �ERWK�FORWK�DQG�
GLVSRVDEOH��FRXOG�QRZ�EH�FRQVLGHUHG�HYHU\GD\�ZHDU�FORWKLQJ�DV�WKH\�DUH�SDUW�RI�WKH�QRUPDO�DWWLUH��*HQHUDOO\�VSHDNLQJ��
FORWKLQJ�LV�QRW�VXEMHFW�WR�3HQQV\OYDQLD�VDOHV�WD[�´�³>J@HQHUDOO\��FORWKLQJ�LV�QRQWD[DEOH�H[FHSW�WKH�IROORZLQJ������)RUPDO�
GD\�RU�HYHQLQJ�DSSDUHO������$UWLFOHV�PDGH�RI�UHDO��LPLWDWLRQ�RU�V\QWKHWLF�IXU��ZKHUH�WKH�IXU�LV�PRUH�WKDQ�WKUHH�WLPHV�WKH�
YDOXH�RI�WKH�QH[W�PRVW�YDOXDEOH�FRPSRQHQW�PDWHULDO��DQG�����6SRUWLQJ�JRRGV�DQG�FORWKLQJ�QRUPDOO\�ZRUQ�RU�XVHG�ZKHQ�
HQJDJHG� LQ� VSRUWV«´�
KWWSV���UHYHQXHSD�FXVWKHOS�FRP�DSS�DQVZHUV�GHWDLO�DBLG�������a�WH[W 3URWHFWLYH���IDFH���PDVNV���WKDW���DUH�
���&����������E\���*RYHUQRU���:ROI�	WH[W 3HQQV\OYDQLD���VDOHV���WD[���LV���QRW�GLVSRVDEOH���VX
UJLFDO���PDVNV���RU���YHQWLODWRUV��
��KWWSV���ZZZ�UHYHQXH�SD�JRY�)RUPVDQG3XEOLFDWLRQV�)RUPVIRU%XVLQHVVHV�687�'RFXPHQWV�UHY�����SGI��
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�

���� 7KH�3HQQV\OYDQLD�'HSDUWPHQW�RI�5HYHQXH�SURYLGHV�XSGDWHV�WR�VWDWH�DQG�ORFDO�WD[�

LQIRUPDWLRQ�RQ�LWV�ZHESDJH���

���� 'HIHQGDQWV��DV�OLFHQVHG�UHWDLOHUV��NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW��GXULQJ�WKH�VWDWH�

RI�HPHUJHQF\��³PHGLFDO�VXSSOLHV´�VXFK�DV�IDFH�PDVNV�RU�FRYHULQJV�DUH�QRQWD[DEOH��

���� 'HIHQGDQWV��DV� OLFHQVHG�UHWDLOHUV��NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�³FORWKLQJ�DQG�

DFFHVVRULHV´�DUH�QRQWD[DEOH��

���� 'XULQJ� *RYHUQRU� :ROI¶V� GHFODUHG� VWDWH� RI� HPHUJHQF\�� 0U�� 5DQDOOL� DQG� RWKHUV�

VLPLODUO\� VLWXDWHG� SXUFKDVHG� SURWHFWLYH� IDFH� PDVNV� DQG� FRYHULQJV� IURP� YDULRXV� 3HQQV\OYDQLD�

OLFHQVHG�UHWDLOHUV�DQG�ZHUH�FKDUJHG�DQ�XQODZIXO�VDOHV�WD[�RQ�VDLG�SXUFKDVH��'HIHQGDQWV�UHSUHVHQW�

D�IUDFWLRQ�RI�UHWDLOHUV�WKDW�IDLOHG�WR�FRPSO\�ZLWK����3�6������������DQG����3�6�������������GHVSLWH�

LQIRUPDWLRQ�UHDGLO\�DYDLODEOH�WR�WKHP��

���� &KDUJLQJ�FRQVXPHUV�� OLNH�0U��5DQDOOL� DQG�RWKHUV� VLPLODUO\� VLWXDWHG�� VDOHV� WD[�RQ�

PHGLFDO�VXSSOLHV�DQG�RU�FORWKLQJ�DQG�DFFHVVRULHV�±ERWK�RI�ZKLFK�DUH�QRQWD[DEOH±�FRQVWLWXWHV�XQIDLU�

PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�DQG�GHFHSWLYH�SUDFWLFHV�LQ�VWDUN�YLRODWLRQ�RI�WKH�873&3/��

&/$66�$//(*$7,216�

���� 0U��5DQDOOL�EULQJV�WKHVH�FODLPV�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�

VLWXDWHG�SXUVXDQW�WR�5XOH������RI�WKH�3HQQV\OYDQLD�5XOHV�RI�&LYLO�3URFHGXUH��

���� 0U��5DQDOOL�VHHNV�WR�FHUWLI\�WKH�IROORZLQJ�&ODVVHV��

D�� 7KH�$PD]RQ�&ODVV�FRQVLVWV�RI�DOO� LQGLYLGXDOV�ZKR�SXUFKDVHG�D�SURWHFWLYH�

IDFH�PDVN�RU�IDFH�FRYHULQJ��IURP�$PD]RQ�RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK����������DUUDQJHG�

IRU�GHOLYHU\�LQWR�3HQQV\OYDQLD�DQG�ZKR�ZHUH�FKDUJHG�DQ�DPRXQW�RU�IHH�UHSUHVHQWHG�WR�EH�VDOHV�WD[�

RQ�WKDW�SXUFKDVH��

�
��KWWSV���UHYHQXH�SD�FXVWKHOS�FRP�DSS�KRPH��
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E�� 7KH�=D]]OH��,QF��&ODVV�FRQVLVWV�RI�DOO�LQGLYLGXDOV�ZKR�SXUFKDVHG�D�SURWHFWLYH�

IDFH�PDVN�RU�IDFH�FRYHULQJ��IURP�=D]]OH�,QF���RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK����������DUUDQJHG�

IRU�GHOLYHU\�LQWR�3HQQV\OYDQLD�DQG�ZKR�ZHUH�FKDUJHG�DQ�DPRXQW�RU�IHH�UHSUHVHQWHG�WR�EH�VDOHV�WD[�

RQ�WKDW�SXUFKDVH��

F�� 7KH�$PD]RQ� DQG�$UHQD�0HUFKDQGLVLQJ� &ODVV� FRQVLVWV� RI� DOO� LQGLYLGXDOV�

ZKR�SXUFKDVHG�D�SURWHFWLYH�IDFH�PDVN�RU�IDFH�FRYHULQJ��IURP�$PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ��

RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK����������DUUDQJHG�IRU�GHOLYHU\�LQWR�3HQQV\OYDQLD�DQG�ZKR�ZHUH�

FKDUJHG�DQ�DPRXQW�RU�IHH�UHSUHVHQWHG�WR�EH�VDOHV�WD[�RQ�WKDW�SXUFKDVH��

G�� 7KH�(WV\�&ODVV�FRQVLVWV�RI�DOO�LQGLYLGXDOV�ZKR�SXUFKDVHG�D�SURWHFWLYH�IDFH�

PDVN�RU�IDFH�FRYHULQJ��IURP�(WV\�RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK����������DUUDQJHG�IRU�GHOLYHU\�

LQWR�3HQQV\OYDQLD� DQG�ZKR�ZHUH� FKDUJHG� DQ� DPRXQW� RU� IHH� UHSUHVHQWHG� WR� EH� VDOHV� WD[� RQ� WKDW�

SXUFKDVH��

H�� 7KH�%UDYH�1HZ�/RRN�&ODVV� FRQVLVWV� RI� DOO� LQGLYLGXDOV� ZKR� SXUFKDVHG� D�

SURWHFWLYH�IDFH�PDVN�RU�IDFH�FRYHULQJ��IURP�%UDYH�1HZ�/RRN�RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK�

��� ������ DUUDQJHG� IRU� GHOLYHU\� LQWR� 3HQQV\OYDQLD� DQG� ZKR� ZHUH� FKDUJHG� DQ� DPRXQW� RU� IHH�

UHSUHVHQWHG�WR�EH�VDOHV�WD[�RQ�WKDW�SXUFKDVH��

I�� 7KH�2XWGRRU�5HVHDUFK�&ODVV� FRQVLVWV� RI� DOO� LQGLYLGXDOV�ZKR�SXUFKDVHG� D�

SURWHFWLYH�IDFH�PDVN�RU�IDFH�FRYHULQJ�IURP�2XWGRRU�5HVHDUFK�RYHU�WKH�LQWHUQHW�RQ�RU�DIWHU�0DUFK�

��� ������ DUUDQJHG� IRU� GHOLYHU\� LQWR� 3HQQV\OYDQLD� DQG� ZKR� ZHUH� FKDUJHG� DQ� DPRXQW� RU� IHH�

UHSUHVHQWHG�WR�EH�VDOHV�WD[�RQ�WKDW�SXUFKDVH��

���� 3ODLQWLII�UHVHUYH�WKH�ULJKW�WR�H[SDQG��OLPLW��PRGLI\��RU�DPHQG�WKH�FODVV�GHILQLWLRQV��

LQFOXGLQJ� WKH� DGGLWLRQ� RI� RQH� RU� PRUH� VXEFODVVHV�� LQ� FRQQHFWLRQ� ZLWK� WKHLU� PRWLRQ� IRU� FODVV�
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�

FHUWLILFDWLRQ��RU�DW�DQ\�RWKHU�WLPH��EDVHG�RQ��DPRQJ�RWKHU�WKLQJV��FKDQJLQJ�FLUFXPVWDQFHV�DQG�QHZ�

IDFWV�REWDLQHG�GXULQJ�GLVFRYHU\���

���� 7KLV�DFWLRQ�KDV�EHHQ�EURXJKW��DQG�PD\�SURSHUO\�EH�PDLQWDLQHG��DV�D�FODVV�DFWLRQ�

SXUVXDQW�WR�WKH�SURYLVLRQV�RI�5XOH������RI�3HQQV\OYDQLD�&LYLO�3URFHGXUH�EHFDXVH�RI�D�ZHOO�GHILQHG�

SXEOLF�LQWHUHVW�LQ�WKLV�OLWLJDWLRQ��

���� 1XPHURVLW\�±�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH�����������8SRQ�LQIRUPDWLRQ�

DQG�EHOLHI��WKH�PHPEHUV�RI�&ODVV�DUH�VR�QXPHURXV�WKDW�LQGLYLGXDO�MRLQGHU�RI�DOO�FODVV�PHPEHUV�LV�

LPSUDFWLFDEOH��*RYHUQRU�:ROI�KDV�RUGHUHG� WKDW�HYHU\�3HQQV\OYDQLD�FLWL]HQ�KDV�EHHQ�RUGHUHG� WR�

ZHDU� D� IDFH� PDVN� RU� FRYHULQJ� ZKLOH� LQ� SXEOLF�� %HFDXVH� WKHUH� DUH� DOPRVW� ����������� FLWL]HQV�

UHVLGLQJ�ZLWKLQ�WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD��WKHUH�DUH�OLNHO\�KXQGUHGV��WKRXVDQGV��RU�PRUH�

PHPEHUV� RI� HDFK� DIRUHPHQWLRQHG� &ODVV�� 7KH� LGHQWLWLHV� RI� HDFK� &ODVV� PHPEHU� DUH� UHDGLO\�

DVFHUWDLQDEOH�IURP�WKH�UHFRUGV�RI�VDOHV�DQG�RU�WUDQVDFWLRQDO�UHFHLSWV�PDLQWDLQHG�E\�HDFK�'HIHQGDQW��

���� &RPPRQDOLW\� ±� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� ��������� 7KLV� DFWLRQ�

LQYROYHV�TXHVWLRQV�RI�ODZ�DQG�IDFW�WKDW�DUH�FRPPRQ�WR�WKH�FODVV�PHPEHUV��6XFK�FRPPRQ�TXHVWLRQV�

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��

D�� :KHWKHU� FRQVXPHUV�ZHUH� FKDUJHG� D� WD[� RU� IHH� SXUSRUWHG� WR� EH� VDOHV� WD[� RQ� WKH�

SXUFKDVH�RI�IDFH�PDVNV�RU�IDFH�FRYHULQJV�SXUFKDVHG�ZLWKLQ��RU�GHOLYHUHG�WR��3HQQV\OYDQLD�RQ�RU�

DIWHU�0DUFK���������

E�� :KHWKHU�FKDUJLQJ�D�WD[�RU�IHH�SXUSRUWHG�WR�EH�VDOHV�WD[�RQ�QRQWD[DEOH�LWHPV�ZLWKLQ�

WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD�FRQVWLWXWHV�DQ�XQIDLU�DQG�GHFHSWLYH�SUDFWLFH�LQ�YLRODWLRQ�RI�WKH�

873&3/�DQG�RU�WKH�3)&(8$��

F�� :KHWKHU�3ODLQWLII�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�UHOLHI�LQ�WKH�IRUPV��LQFOXGLQJ�EXW�QRW�

OLPLWHG�WR��GHFODUDWRU\�RU�LQMXQFWLYH�LQ�QDWXUH��
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���� 7\SLFDOLW\� ±� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� ��������� 7KH� 3ODLQWLII¶V�

FODLPV�DUH�W\SLFDO�RI�WKH�RWKHU�FODVV�PHPEHUV¶�FODLPV�EHFDXVH��inter alia��DOO�FODVV�PHPEHUV�ZHUH�

FRPSDUDEO\�LQMXUHG��7KH�3ODLQWLII�DQG�DOO�PHPEHUV�RI�WKH�3ODLQWLII�&ODVV�KDYH�FODLPV�DULVLQJ�RXW�RI�

WKH�'HIHQGDQWV¶�FRPPRQ�XQLIRUP�FRXUVH�RI�FRQGXFW�FRPSODLQHG�RI�KHUHLQ��

���� $GHTXDF\�RI�5HSUHVHQWDWLRQ�±�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH���������

DQG�������3ODLQWLII�LV�DQ�DGHTXDWH�UHSUHVHQWDWLYH�RI�WKH�&ODVV�EHFDXVH�KLV�LQWHUHVWV�GR�QRW�FRQIOLFW�

ZLWK�WKH�LQWHUHVWV�RI� WKH�RWKHU�&ODVV�PHPEHUV�3ODLQWLII�VHHNV�WR�UHSUHVHQW��3ODLQWLII�KDV�UHWDLQHG�

FRXQVHO� FRPSHWHQW� DQG� H[SHULHQFHG� LQ� FRPSOH[� FODVV� DFWLRQ� OLWLJDWLRQ�� 3ODLQWLII� LQWHQGV� WR�

SURVHFXWH� WKLV� DFWLRQ� YLJRURXVO\�� DQG� 3ODLQWLII¶V� FRXQVHO� KDV� DGHTXDWH� ILQDQFLDO� PHDQV� WR�

YLJRURXVO\� SXUVXH� WKLV� DFWLRQ� DQG� HQVXUH� WKH� LQWHUHVWV� RI� WKH� &ODVVHV� ZLOO� QRW� EH� KDUPHG��

)XUWKHUPRUH�� WKH� LQWHUHVWV� RI� WKH� &ODVV� PHPEHUV� ZLOO� EH� IDLUO\� DQG� DGHTXDWHO\� SURWHFWHG� DQG�

UHSUHVHQWHG�E\�3ODLQWLII�DQG�3ODLQWLII¶V�FRXQVHO���

���� 3UHGRPLQDQFH�±� 3HQQV\OYDQLD�5XOH� RI�&LYLO�3URFHGXUH� �����D������&RPPRQ�

TXHVWLRQV�RI�ODZ�DQG�IDFW�SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�FODVV�PHPEHUV��

'HIHQGDQWV¶�OLDELOLW\�DQG�WKH�IDFW�RI�GDPDJHV�LV�FRPPRQ�WR�3ODLQWLII�DQG�HDFK�PHPEHU�RI�WKH�&ODVV���

���� 0DQDJHDELOLW\�±�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH������D������:KLOH� WKH�

SUHFLVH�VL]H�RI�WKH�FODVV�LV�XQNQRZQ�ZLWKRXW�WKH�GLVFORVXUH�RI�'HIHQGDQWV¶�UHFRUGV��WKH�FODLPV�RI�

3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�DUH�VXEVWDQWLDOO\�LGHQWLFDO�DV�H[SODLQHG�DERYH��&HUWLI\LQJ�WKH�FDVH�

DV� D� FODVV� DFWLRQ�ZLOO� FHQWUDOL]H� WKHVH� VXEVWDQWLDOO\� LGHQWLFDO� FODLPV� LQ� D� VLQJOH� SURFHHGLQJ� DQG�

DGMXGLFDWLQJ� WKHVH� VXEVWDQWLDOO\� LGHQWLFDO� FODLPV� DW� RQH� WLPH� LV� WKH�PRVW�PDQDJHDEOH� OLWLJDWLRQ�

PHWKRG�DYDLODEOH�WR�3ODLQWLII�DQG�WKH�&ODVV��

���� 5LVN� RI� ,QFRQVLVWHQW�� 9DU\LQJ�� RU� 3UHMXGLFLDO�$GMXGLFDWLRQV� ±� 3HQQV\OYDQLD�

5XOH�RI�&LYLO�3URFHGXUH������D������,I�WKH�FODLPV�RI�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�ZHUH�
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WULHG� VHSDUDWHO\�� 'HIHQGDQWV� PD\� EH� FRQIURQWHG� ZLWK� LQFRPSDWLEOH� VWDQGDUGV� RI� FRQGXFW� DQG�

GLYHUJHQW�FRXUW�GHFLVLRQV��)XUWKHUPRUH�� LI� WKH�FODLPV�RI�3ODLQWLII�DQG� WKH�PHPEHUV�RI� WKH�&ODVV�

ZHUH�WULHG�LQGLYLGXDOO\��DGMXGLFDWLRQV�ZLWK�UHVSHFW�WR�LQGLYLGXDO�&ODVV�PHPEHUV�DQG�WKH�SURSULHW\�

RI�WKHLU�FODLPV�FRXOG�EH�GLVSRVLWLYH�RQ�WKH�LQWHUHVWV�RI�RWKHU�PHPEHUV�RI�WKH�FODVV�QRW�SDUW\�WR�WKRVH�

LQGLYLGXDO�DGMXGLFDWLRQV�DQG�VXEVWDQWLDOO\�� LI�QRW� IXOO\�� LPSDLU�RU� LPSHGH� WKHLU�DELOLW\� WR�SURWHFW�

WKHLU�LQWHUHVWV��$�&ODVV�$FWLRQ�ZLOO�SHUPLW�ODUJH�QXPEHUV�RI�VLPLODUO\�VLWXDWHG�SHUVRQV�WR�SURVHFXWH�

WKHLU�FRPPRQ�FODLPV�LQ�D�VLQJOH�IRUXP�VLPXOWDQHRXVO\�DQG�ZLWKRXW�WKH�GXSOLFDWLRQ�RI�HIIRUW�DQG�

H[SHQVH�WKDW�QXPHURXV�LQGLYLGXDO�DFWLRQV�ZRXOG�HQJHQGHU���

���� /LWLJDWLRQ� $OUHDG\� &RPPHQFHG� ±� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH�

�����D������7R�3ODLQWLII¶V� NQRZOHGJH�� WKHUH� DUH� QR� RWKHU� FDVHV� WKDW� KDYH� EHHQ� EURXJKW� DJDLQVW�

'HIHQGDQWV�� RU� WKDW� DUH� FXUUHQWO\� SHQGLQJ� DJDLQVW�'HIHQGDQWV��ZKHUH� D�3HQQV\OYDQLD� FRQVXPHU�

VHHNV� WR� UHSUHVHQW�D�FODVV�RI�3HQQV\OYDQLD� UHVLGHQWV�EDVHG�RQ� WKH�FRQGXFW�DOOHJHG� LQ� WKLV�&ODVV�

$FWLRQ�&RPSODLQW����

���� 7KH�$SSURSULDWHQHVV�RI� WKH�)RUXP� ��3HQQV\OYDQLD�5XOH� RI�&LYLO�3URFHGXUH�

�����D������7KLV�LV�WKH�PRVW�DSSURSULDWH�IRUXP�WR�FRQFHQWUDWH�WKH�OLWLJDWLRQ�EHFDXVH�'HIHQGDQW�LV�

VXEMHFW� WR� JHQHUDO� MXULVGLFWLRQ� LQ� WKLV�&RXQW\� DQG� D� VXEVWDQWLDO� QXPEHU� RI� FODVV�PHPEHUV�ZHUH�

LQMXUHG�LQ�WKLV�&RXQW\��

���� 7KH�&ODVV�0HPEHUV
�&ODLPV�6XSSRUW�&HUWLILFDWLRQ���3HQQV\OYDQLD�5XOH�RI�&LYLO�

3URFHGXUH������D�����DQG������*LYHQ�WKH�DPRXQW�UHFRYHUDEOH�E\�HDFK�&ODVV�PHPEHU��WKH�H[SHQVHV�

RI� LQGLYLGXDO� OLWLJDWLRQ� DUH� LQVXIILFLHQW� WR� VXSSRUW� RU� MXVWLI\� LQGLYLGXDO� VXLWV�� )XUWKHUPRUH�� WKH�

GDPDJHV�WKDW�PD\�EH�UHFRYHUHG�E\�WKH�&ODVV�ZLOO�QRW�EH�VR�VPDOO�VXFK�WKDW�FODVV�FHUWLILFDWLRQ�LV�

XQMXVWLILHG��&ODVV�WUHDWPHQW�ZLOO�SHUPLW�WKH�DGMXGLFDWLRQ�RI�UHODWLYHO\�VPDOO�FODLPV�E\�PDQ\�FODVV�

PHPEHUV�ZKR�FRXOG�QRW�RWKHUZLVH�DIIRUG�WR�VHHN�OHJDO�UHGUHVV�IRU�WKH�ZURQJV�FRPSODLQHG�RI�KHUHLQ���
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���� 7KH� *HQHUDO� $SSOLFDELOLW\� RI� 'HIHQGDQWV
� &RQGXFW� �� 3HQQV\OYDQLD� 5XOH� RI�

&LYLO�3URFHGXUH������E������'HIHQGDQWV¶�XQLIRUP�FRQGXFW�LV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�&ODVV�DV�

D�ZKROH��PDNLQJ�HTXLWDEOH�DQG�GHFODUDWRU\�UHOLHI�DSSURSULDWH�ZLWK�UHVSHFW�WR�HDFK�FODVV�PHPEHU��

&2817�,�±�$0$=21�
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� 0U��5DQDOOL�DQG�$PD]RQ�DUH�SHUVRQV�DV�GHILQHG�E\�WKH�873&3/�����3�6��������

������

���� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���

���� $PD]RQ¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�WUDGH�DQG�FRPPHUFH�DV�GHILQHG�E\�

WKH�873&3/�����3�6��������������

���� $PD]RQ¶V�DGYHUWLVHG�SULFH�IRU�D�SURWHFWLYH�IDFH�PDVN�ZDV���������

���� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG���������

���� 0DUVKDOO¶V�XQODZIXOO\�FKDUJHG�9LQFH�5DQDOOL�������DV�D�VDOHV�WD[��

���� $PD]RQ¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�

XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�WKH�IROORZLQJ�SDUWLFXODUV��

D�� $PD]RQ� UHSUHVHQWHG� WKDW� WKH� SURWHFWLYH� IDFH�PDVNV� KDYH� FKDUDFWHULVWLFV� WKDW�

WKH\�GR�QRW�KDYH�����3�6����������Y��

E�� $PD]RQ�DGYHUWLVHG�JRRGV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�����3�6��

��������L[��

F�� $PD]RQ� HQJDJHG� LQ� IUDXGXOHQW� RU� GHFHSWLYH� FRQGXFW� ZKLFK� FUHDWHG� WKH�

OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6����������[[L���
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���� 0U��5DQDOOL�MXVWLILDEO\�UHOLHG�XSRQ�$PD]RQ¶V�IUDXGXOHQW�DQG�GHFHSWLYH�FRQGXFW�WR�

KLV�ILQDQFLDO�GHWULPHQW��

���� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�
�

���� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���

���� $PD]RQ¶V� DFWLRQV�ZHUH�ZLOOIXO��ZDQWRQ��RSSUHVVLYH��RXWUDJHRXV��DQG� LQWHQWLRQDO���

7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�FDVH���

&2817�,,�±�=$==/(�,1&��
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� 0U��5DQDOOL�DQG�=D]]OH�,QF��DUH�SHUVRQV�DV�GHILQHG�E\�WKH�873&3/�����3�6��������

������

���� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���
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���� =D]]OH�,QF�¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�WUDGH�DQG�FRPPHUFH�DV�GHILQHG�

E\�WKH�873&3/�����3�6��������������

���� =D]]OH�,QF�¶V�DGYHUWLVHG�SULFH�IRU�D�SURWHFWLYH�IDFH�PDVN�ZDV���������

���� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG���������

���� =D]]OH�,QF��XQODZIXOO\�FKDUJHG�9LQFH�5DQDOOL�������DV�D�VDOHV�WD[��

���� =D]]OH�,QF�¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�

DQG�XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�WKH�IROORZLQJ�SDUWLFXODUV��

D�� =D]]OH�,QF��UHSUHVHQWHG�WKDW�WKH�SURWHFWLYH�IDFH�PDVNV�KDYH�FKDUDFWHULVWLFV�WKDW�

WKH\�GR�QRW�KDYH�����3�6����������Y��

E�� =D]]OH�,QF��DGYHUWLVHG�JRRGV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�����

3�6����������L[��

F�� =D]]OH� ,QF�� HQJDJHG� LQ� IUDXGXOHQW� RU� GHFHSWLYH� FRQGXFW� ZKLFK� FUHDWHG� WKH�

OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6����������[[L���

���� 0U��5DQDOOL�MXVWLILDEO\�UHOLHG�XSRQ�=D]]OH�,QF�¶V�IUDXGXOHQW�DQG�GHFHSWLYH�FRQGXFW�

WR�KLV�ILQDQFLDO�GHWULPHQW��

���� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�

�
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���
�

���� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���

���� =D]]OH�,QF�¶V�DFWLRQV�ZHUH�ZLOOIXO��ZDQWRQ��RSSUHVVLYH��RXWUDJHRXV��DQG�LQWHQWLRQDO���

7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�FDVH���

&2817�,,,�±�$0$=21�$1'�$5(1$�0(5&+$1',6,1*�
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��
Jointly and Severally  

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� 0U��5DQDOOL�DQG�$PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ�DUH�SHUVRQV�DV�GHILQHG�E\�WKH�

873&3/�����3�6��������������

���� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�WUDGH�DQG�

FRPPHUFH�DV�GHILQHG�E\�WKH�873&3/�����3�6��������������

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�DGYHUWLVHG�SULFH� IRU�D�SURWHFWLYH�IDFH�PDVN�

ZDV���������

���� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG���������

���� $PD]RQ� DQG�$UHQD�0HUFKDQGLVLQJ� XQODZIXOO\� FKDUJHG�9LQFH�5DQDOOL� ����� DV� D�

VDOHV�WD[��
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���
�

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�XQIDLU�

PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�

WKH�IROORZLQJ�SDUWLFXODUV��

D�� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ�UHSUHVHQWHG�WKDW�WKH�SURWHFWLYH�IDFH�PDVNV�

KDYH�FKDUDFWHULVWLFV�WKDW�WKH\�GR�QRW�KDYH�����3�6����������Y��

E�� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ�DGYHUWLVHG�JRRGV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�

WKHP�DV�DGYHUWLVHG�����3�6����������L[��

F�� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ�HQJDJHG�LQ�IUDXGXOHQW�RU�GHFHSWLYH�FRQGXFW�

ZKLFK�FUHDWHG�WKH�OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6��������

��[[L���

���� 0U��5DQDOOL�MXVWLILDEO\�UHOLHG�XSRQ�$PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�IUDXGXOHQW�

DQG�GHFHSWLYH�FRQGXFW�WR�KLV�ILQDQFLDO�GHWULPHQW��

���� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�

�
���� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���
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���
�

���� $PD]RQ� DQG� $UHQD� 0HUFKDQGLVLQJ¶V� DFWLRQV� ZHUH� ZLOOIXO�� ZDQWRQ�� RSSUHVVLYH��

RXWUDJHRXV��DQG�LQWHQWLRQDO���7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�

FDVH���

���� 'HIHQGDQW�$PD]RQ�FRP�DQG�$UHQD�0HUFKDQGLVLQJ�DUH�MRLQWO\�DQG�VHYHUDOO\�OLDEOH�

DV�D�UHVXOW�RI�WKHLU�DFWLQJ�LQ�FRQFHUW�WR�FUHDWH�DQ�LQGLVWLQJXLVKDEOH�KDUP�LQ�YLRODWLRQ�RI�3HQQV\OYDQLD�

ODZ�GHVFULEHG�KHUHLQ��

�
&2817�,9�±�$0$=21�$1'�$5(1$�0(5&+$1',6,1*�

&,9,/�&2163,5$&<�72�&200,7�&219(56,21�
�

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� ,Q� RUGHU� WR� VWDWH� D� FLYLO� DFWLRQ� IRU� FRQVSLUDF\�� D� FRPSODLQW� PXVW� DOOHJH�� ��� D�

FRPELQDWLRQ�RI�WZR�RU�PRUH�SHUVRQV�DFWLQJ�ZLWK�D�FRPPRQ�SXUSRVH�WR�GR�DQ�XQODZIXO�DFW�RU�WR�GR�

D�ODZIXO�DFW�E\�XQODZIXO�PHDQV�RU�IRU�DQ�XQODZIXO�SXUSRVH�����DQ�RYHUW�DFW�GRQH�LQ�SXUVXDQFH�RI�

WKH�FRPPRQ�SXUSRVH��DQG����DFWXDO�OHJDO�GDPDJH��Goldstein v. Phillip Morris, Inc.������$��G������

�����3D��6XSHU��������FLWLQJ�WR�McKeeman v. Corestates Bank, N.A.������$��G�����������3D��6XSHU��

��������

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ�DFWHG�LQ�FRQFHUW�WR�SHUIRUP�WKH�XQODZIXO�DFW�RI�

FKDUJLQJ� VDOHV� WD[� RQ� QRQWD[DEOH� JRRGV� LQ� YLRODWLRQ� RI� ��� 3�6�� �� ��������� ��������� DQG� WKH�

873&3/���

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�FRPPRQ�SXUSRVH�ZDV�ILQDQFLDO�JDLQ��

���� $PD]RQ�DQG�$UHQD�0HUFKDQGLVLQJ¶V�RYHUW�DFW�LQ�SXUVXLW�RI�WKH�FRPPRQ�SXUSRVH�

ZDV�WKH�LPSRVLWLRQ�DQG�FROOHFWLRQ�RI�WKH�XQODZIXO�FKDUJH�ZKLFK�FRQVWLWXWHG�VDOHV�WD[��
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���
�

���� 3ODLQWLII�DQG�PHPEHUV�VLPLODUO\�VLWXDWHG�VXIIHUHG�DFWXDO�OHJDO�GDPDJH�LQ�YLRODWLRQ�

RI�WKHLU�ULJKWV�DV�3HQQV\OYDQLD�FRQVXPHUV��

&2817�9�±�(76<�
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� 0U��5DQDOOL�DQG�(WV\�DUH�SHUVRQV�DV�GHILQHG�E\�WKH�873&3/�����3�6��������������

���� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���

���� (WV\¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV�WUDGH�DQG�FRPPHUFH�DV�GHILQHG�E\�WKH�

873&3/�����3�6��������������

���� (WV\¶V�DGYHUWLVHG�SULFH�IRU�D�SURWHFWLYH�IDFH�PDVN�ZDV���������

���� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG���������

���� (WV\�XQODZIXOO\�FKDUJHG�9LQFH�5DQDOOL������DV�D�VDOHV�WD[��

���� (WV\¶V� FRQGXFW� GHVFULEHG� KHUHLQ� FRQVWLWXWHV� XQIDLU� PHWKRGV� RI� FRPSHWLWLRQ� DQG�

XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�WKH�IROORZLQJ�SDUWLFXODUV��

D�� (WV\�UHSUHVHQWHG�WKDW�WKH�SURWHFWLYH�IDFH�PDVNV�KDYH�FKDUDFWHULVWLFV�WKDW�WKH\�GR�

QRW�KDYH�����3�6����������Y��

E�� (WV\�DGYHUWLVHG�JRRGV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�����3�6����

������L[��

F�� (WV\�HQJDJHG�LQ�IUDXGXOHQW�RU�GHFHSWLYH�FRQGXFW�ZKLFK�FUHDWHG�WKH�OLNHOLKRRG�

RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6����������[[L���
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���
�

���� 0U��5DQDOOL�MXVWLILDEO\�UHOLHG�XSRQ�(WV\¶V�IUDXGXOHQW�DQG�GHFHSWLYH�FRQGXFW�WR�KLV�

ILQDQFLDO�GHWULPHQW��

���� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�

�
���� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���

���� (WV\¶V� DFWLRQV� ZHUH� ZLOOIXO�� ZDQWRQ�� RSSUHVVLYH�� RXWUDJHRXV�� DQG� LQWHQWLRQDO���

7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�FDVH��

&2817�9,�±�%5$9(�1(:�/22.�
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��

���� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� 0U��5DQDOOL�DQG�%UDYH�1HZ�/RRN�DUH�SHUVRQV�DV�GHILQHG�E\�WKH�873&3/�����3�6��

������������

���� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���
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���
�

���� %UDYH�1HZ�/RRN¶V� FRQGXFW� GHVFULEHG�KHUHLQ� FRQVWLWXWHV� WUDGH� DQG� FRPPHUFH� DV�

GHILQHG�E\�WKH�873&3/�����3�6��������������

���� %UDYH�1HZ�/RRN¶V�DGYHUWLVHG�SULFH�IRU�D�SURWHFWLYH�IDFH�PDVN�ZDV���������

���� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG��������IRU�WKH�PDVN�LWVHOI��

���� %UDYH�1HZ�/RRN�XQODZIXOO\�FKDUJHG�9LQFH�5DQDOOL�������DV�D�VDOHV�WD[��

���� %UDYH� 1HZ� /RRN¶V� FRQGXFW� GHVFULEHG� KHUHLQ� FRQVWLWXWHV� XQIDLU� PHWKRGV� RI�

FRPSHWLWLRQ�DQG�XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�WKH�IROORZLQJ�

SDUWLFXODUV��

D�� %UDYH�1HZ�/RRN�UHSUHVHQWHG�WKDW�WKH�SURWHFWLYH�IDFH�PDVNV�KDYH�FKDUDFWHULVWLFV�

WKDW�WKH\�GR�QRW�KDYH�����3�6����������Y��

E�� %UDYH�1HZ�/RRN�DGYHUWLVHG�JRRGV�ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG��

���3�6����������L[��

F�� %UDYH�1HZ�/RRN�HQJDJHG�LQ�IUDXGXOHQW�RU�GHFHSWLYH�FRQGXFW�ZKLFK�FUHDWHG�WKH�

OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6����������[[L���

���� 0U��5DQDOOL� MXVWLILDEO\� UHOLHG� XSRQ� %UDYH�1HZ�/RRN¶V� IUDXGXOHQW� DQG� GHFHSWLYH�

FRQGXFW�WR�KLV�ILQDQFLDO�GHWULPHQW��

���� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�
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�
����� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���

����� %UDYH� 1HZ� /RRN¶V� DFWLRQV� ZHUH� ZLOOIXO�� ZDQWRQ�� RSSUHVVLYH�� RXWUDJHRXV�� DQG�

LQWHQWLRQDO���7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�FDVH���

&2817�9,,�±�287'225�5(6($5&+�
9,2/$7,216�2)�7+(�873&3/��

���3D��6WDW�����������et seq��

����� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

����� 0U��5DQDOOL�DQG�2XWGRRU�5HVHDUFK�DUH�SHUVRQV�DV�GHILQHG�E\�WKH�873&3/�����3�6��

������������

����� 7KH� SURWHFWLYH� IDFH� PDVNV� DUH� JRRGV� SXUFKDVHG� IRU� SHUVRQDO�� IDPLO\� DQG�RU�

KRXVHKROG�XVH�����3�6������������D���

����� 2XWGRRU�5HVHDUFK¶V�FRQGXFW�GHVFULEHG�KHUHLQ�FRQVWLWXWHV� WUDGH�DQG�FRPPHUFH�DV�

GHILQHG�E\�WKH�873&3/�����3�6��������������

����� 2XWGRRU�5HVHDUFK¶V�DGYHUWLVHG�SULFH�IRU�D�SURWHFWLYH�IDFH�PDVN�ZDV���������

����� 9LQFH�5DQDOOL�ZDV�FKDUJHG�DQG�SDLG��������IRU�WKH�PDVN�LWVHOI��

����� 2XWGRRU�5HVHDUFK�XQODZIXOO\�FKDUJHG�9LQFH�5DQDOOL�������DV�D�VDOHV�WD[��

����� 2XWGRRU� 5HVHDUFK¶V� FRQGXFW� GHVFULEHG� KHUHLQ� FRQVWLWXWHV� XQIDLU� PHWKRGV� RI�

FRPSHWLWLRQ�DQG�XQIDLU�DQG�GHFHSWLYH�DFWV�RU�SUDFWLFHV�SURKLELWHG�E\�WKH�873&3/�LQ�WKH�IROORZLQJ�

SDUWLFXODUV��
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D�� 2XWGRRU� 5HVHDUFK� UHSUHVHQWHG� WKDW� WKH� SURWHFWLYH� IDFH� PDVNV� KDYH�

FKDUDFWHULVWLFV�WKDW�WKH\�GR�QRW�KDYH�����3�6����������Y��

E�� 2XWGRRU� 5HVHDUFK� DGYHUWLVHG� JRRGV� ZLWK� WKH� LQWHQW� QRW� WR� VHOO� WKHP� DV�

DGYHUWLVHG�����3�6����������L[��

F�� 2XWGRRU�5HVHDUFK�HQJDJHG� LQ�IUDXGXOHQW�RU�GHFHSWLYH�FRQGXFW�ZKLFK�FUHDWHG�

WKH�OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6����������[[L���

����� 0U��5DQDOOL� MXVWLILDEO\� UHOLHG�XSRQ�2XWGRRU�5HVHDUFK¶V� IUDXGXOHQW�DQG�GHFHSWLYH�

FRQGXFW�WR�KLV�ILQDQFLDO�GHWULPHQW��

����� 3XUVXDQW�WR�873&3/����3�6������������D���
�

³$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU� OHDVHV�JRRGV�RU� VHUYLFHV�SULPDULO\�
IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV�DQG�WKHUHE\�VXIIHUV�DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� ��� RI� WKLV� DFW�� PD\� EULQJ� D� SULYDWH�
DFWLRQ�WR�UHFRYHU�DFWXDO�GDPDJHV�RU�RQH�KXQGUHG�GROODUV������������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV������������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�
DV� LW� GHHPV� QHFHVVDU\� RU� SURSHU�� 7KH� FRXUW� PD\� DZDUG� WR� WKH�
SODLQWLII��LQ�DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�
UHDVRQDEOH�DWWRUQH\�IHHV�´�

�
����� 5HFRYHUDEOH� GDPDJHV� XQGHU� WKH� 873&3/� LQFOXGH� FRPSHQVDWLRQ� IRU� PHQWDO�

DQJXLVK��SHFXQLDU\�GDPDJHV��FRQVHTXHQWLDO�GDPDJHV��FRYHU�GDPDJHV��DQG�LQFRQYHQLHQFH�RI�VXLW���

6XFK�DFWXDO�GDPDJHV�PD\�EH�DVVHVVHG�DQG�WUHEOHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��LQ�DGGLWLRQDO�WR�

VXFK�RWKHU�UHOLHI�DV�GHHPHG�MXVW�DQG�SURSHU���

����� 2XWGRRU� 5HVHDUFK¶V� DFWLRQV� ZHUH� ZLOOIXO�� ZDQWRQ�� RSSUHVVLYH�� RXWUDJHRXV�� DQG�

LQWHQWLRQDO���7KHUHIRUH��WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV�LV�DSSURSULDWH�LQ�WKLV�FDVH���

� �
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&2817�9,,,�
9,2/$7,216�2)�7+(�3)&(8$�����3�6����������et seq��
9,2/$7,216�2)�7+(�873&3/�����3�6�����������et seq. 

Asserted on behalf of Plaintiff and Class, against All Defendants 
 

����� 3ODLQWLII�LQFRUSRUDWHV�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV��DERYH��DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

����� 9LQFH�5DQDOOL�LV�D�³FRQVXPHU´�DV�GHILQHG�E\����3�6�����������RI�WKH�3)&(8$��

����� 'HIHQGDQWV�DUH�³FUHGLWRU>V@´�DV�GHILQHG�E\����3�6�����������RI�WKH�3)&(8$��$W�WKH�

SRLQW�RI�VDOH��D�GHEW�ZDV�FUHDWHG�WR�ZKLFK�3ODLQWLII�RZHG�DQG�SURPSWO\�SDLG���

����� ���3�6��������������RI�WKH�3)&(8$�SURYLGHV��

���� $� FUHGLWRU� PD\� QRW� XVH� DQ\� IDOVH�� GHFHSWLYH� RU� PLVOHDGLQJ�
UHSUHVHQWDWLRQ� RU�PHDQV� LQ� FRQQHFWLRQ�ZLWK� WKH� FROOHFWLRQ� RI� DQ\�
GHEW��:LWKRXW�OLPLWLQJ�WKH�JHQHUDO�DSSOLFDWLRQ�RI�WKH�IRUHJRLQJ��WKH�
IROORZLQJ�FRQGXFW�LV�D�YLRODWLRQ�RI�WKLV�SDUDJUDSK��
�Y��7KH�WKUHDW�WR�WDNH�DQ\�DFWLRQ�WKDW�FDQQRW�OHJDOO\�EH�WDNHQ�RU�WKDW�
LV�QRW�LQWHQGHG�WR�EH�WDNHQ�
�[��7KH�XVH�RI�DQ\�IDOVH�UHSUHVHQWDWLRQ�RU�GHFHSWLYH�PHDQV�WR�FROOHFW�
RU�DWWHPSW�WR�FROOHFW�DQ\�GHEW�RU�WR�REWDLQ�LQIRUPDWLRQ�FRQFHUQLQJ�D�
FRQVXPHU��
�

���3�6��������������RI�WKH�3)&(8$��
�

����� 8SRQ� FKDUJLQJ� VDOHV� WD[� XSRQ� D� QRQWD[DEOH� LWHP�� 'HIHQGDQWV� XWLOL]HG� IDOVH��

GHFHSWLYH��DQG�PLVOHDGLQJ�UHSUHVHQWDWLRQV�DQG�PHDQV�LQ�FRQQHFWLRQ�ZLWK�WKH�FROOHFWLRQ�RI�DQ\�GHEW�

DV�'HIHQGDQWV�PLVUHSUHVHQWHG�WKH�DPRXQW�ODZIXOO\�GXH�LQ�YLRODWLRQ�RI����3�6��������������RI�WKH�

3)&(8$���

����� 8SRQ�FKDUJLQJ�VDOHV�WD[�XSRQ�DQ�LWHP�GHHPHG�H[HPSW�IURP�VDOHV�WD[�SURYLVLRQV��

'HIHQGDQWV�WRRN�DQ�DFWLRQ�WKDW�FDQQRW�OHJDOO\�EH�WDNHQ�LQ�YLRODWLRQ�RI����3�6��������������Y��RI�WKH�

3)&(8$��

����� ���3�6��������������RI�WKH�3)&(8$�SURYLGHV��
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$�FUHGLWRU�PD\�QRW�XVH�XQIDLU�RU�XQFRQVFLRQDEOH�PHDQV�WR�FROOHFW�RU�
DWWHPSW�WR�FROOHFW�DQ\�GHEW��:LWKRXW�OLPLWLQJ�WKH�JHQHUDO�DSSOLFDWLRQ�
RI� WKH� IRUHJRLQJ�� WKH� IROORZLQJ� FRQGXFW� LV� D� YLRODWLRQ� RI� WKLV�
SDUDJUDSK���
�L��7KH�FROOHFWLRQ�RI�DQ\�DPRXQW��LQFOXGLQJ�DQ\�LQWHUHVW��IHH��FKDUJH�
RU�H[SHQVH�LQFLGHQWDO�WR�WKH�SULQFLSDO�REOLJDWLRQ��XQOHVV�VXFK�DPRXQW�
LV� H[SUHVVO\� DXWKRUL]HG� E\� WKH� DJUHHPHQW� FUHDWLQJ� WKH� GHEW� RU�
SHUPLWWHG�E\�ODZ�
�

���3�6��������������RI�WKH�3)&(8$��

����� 'HIHQGDQWV¶�XQODZIXO�EHKDYLRU�GHVFULEHG�KHUHLQDERYH�FRQVWLWXWHG�WKH�FROOHFWLRQ�RI�

DQ\�DPRXQW�QRW�H[SUHVVO\�DXWKRUL]HG�E\�ODZ�LQ�YLRODWLRQ�RI����3�6��������������L��RI�WKH�3)&(8$��

����� 9LQFH� 5DQDOOL� WKHUHE\� MXVWLILDEO\� UHOLHG� XSRQ� DQG� VXEVHTXHQWO\� VXIIHUHG� DQ�

DVFHUWDLQDEOH�ORVV�LQ�WKH�IRUP�RI�WKH�DERYHPHQWLRQHG�H[FHVVLYH�DQG�XQODZIXO�FKDUJH���

����� ���3�6�����������RI�WKH�3)&(8$�SURYLGHV�³,I�D�GHEW�FROOHFWRU�RU�FUHGLWRU�HQJDJHV�

LQ�DQ�XQIDLU�RU�GHFHSWLYH�GHEW�FROOHFWLRQ�DFW�RU�SUDFWLFH�XQGHU�WKLV�DFW��LW�VKDOO�FRQVWLWXWH�D�YLRODWLRQ�

RI�WKH�DFW�RI�'HFHPEHU�����������3�/��������1R��������NQRZQ�DV�WKH�8QIDLU�7UDGH�3UDFWLFHV�DQG�

&RQVXPHU�3URWHFWLRQ�/DZ�´�Id��

����� ���3�6�������������[[L��RI�WKH�873&3/�SURKLELWV�³HQJDJLQJ�LQ�DQ\�RWKHU�IUDXGXOHQW�

RU�GHFHSWLYH�FRQGXFW�ZKLFK�FUHDWHV�D�OLNHOLKRRG�RI�FRQIXVLRQ�RU�RI�PLVXQGHUVWDQGLQJ�´�Id��

����� 'HIHQGDQWV�HQJDJHG�LQ�IUDXGXOHQW�RU�GHFHSWLYH�FRQGXFW�EHFRPLQJ�RI�FRQIXVLRQ�RU�

RI�PLVXQGHUVWDQGLQJ�XSRQ�H[DFWLQJ�D�WD[�XSRQ�D�QRQWD[DEOH�LWHP�DV�GHVFULEHG�KHUHLQDERYH���

����� 7KHUHIRUH��'HIHQGDQWV�YLRODWHG����3�6�������������[[L��RI�WKH�873&3/��

����� ���3�6������������RI�WKH�873&3/�SURYLGHV��LQ�UHOHYDQW�SDUW��

$Q\�SHUVRQ�ZKR�SXUFKDVHV�RU�OHDVHV�JRRGV�RU�VHUYLFHV�SULPDULO\�IRU�
SHUVRQDO�� IDPLO\� RU� KRXVHKROG� SXUSRVHV� DQG� WKHUHE\� VXIIHUV� DQ\�
DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�UHVXOW�
RI�WKH�XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�D�PHWKRG��DFW�RU�SUDFWLFH�
GHFODUHG� XQODZIXO� E\� VHFWLRQ� �� �� RI� WKLV� DFW��PD\�EULQJ� D� SULYDWH�
DFWLRQ� WR� UHFRYHU� DFWXDO� GDPDJHV� RU� RQH� KXQGUHG� GROODUV� ��������
ZKLFKHYHU�LV�JUHDWHU��7KH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��DZDUG�XS�WR�
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WKUHH� WLPHV� WKH� DFWXDO� GDPDJHV� VXVWDLQHG�� EXW� QRW� OHVV� WKDQ� RQH�
KXQGUHG�GROODUV���������DQG�PD\�SURYLGH�VXFK�DGGLWLRQDO�UHOLHI�DV�LW�
GHHPV�QHFHVVDU\�RU�SURSHU��7KH�FRXUW�PD\�DZDUG�WR�WKH�SODLQWLII��LQ�
DGGLWLRQ�WR�RWKHU�UHOLHI�SURYLGHG�LQ�WKLV�VHFWLRQ��FRVWV�DQG�UHDVRQDEOH�
DWWRUQH\�IHHV�
�

���3�6������������RI�WKH�873&3/��

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�YLRODWLRQV�RI�WKH�3)&(8$�DQG�WKH�

873&3/��9LQFH�5DQDOOL�VXIIHUHG�DFWXDO�GDPDJHV�LQ�WKH�IRUP�RI�WKH�XQODZIXOO\�FKDUJHG�VDOHV�WD[��

DQQR\DQFH��DQ[LHW\��HPEDUUDVVPHQW��HPRWLRQDO�GLVWUHVV��DQG�VHYHUH�LQFRQYHQLHQFH���

&2817�,;�
$VVHUWHG�RQ�EHKDOI�RI�3ODLQWLIIV�DQG�&ODVV��DJDLQVW�$OO�'HIHQGDQWV�

Misappropriation/Conversion 
���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�HDFK�DQG�HYHU\�SULRU�DQG�VXEVHTXHQW�DOOHJDWLRQ�

RI�WKLV�&ODVV�$FWLRQ�&RPSODLQW�DV�LI�IXOO\�UHVWDWHG�KHUHLQ��

���� $W�DOO�WLPHV�UHOHYDQW�KHUHLQ��3ODLQWLIIV�DQG�FODVV�PHPEHUV�KDG�D�SURSHUW\�LQWHUHVW�LQ�

WKHLU�IXQGV��

���� 'HIHQGDQWV��E\�WKHLU�ZURQJIXO�DFWV��LQWHUIHUHG�ZLWK�3ODLQWLIIV¶�DQG�FODVV�PHPEHUV¶�

SURSHUW\�LQWHUHVWV�LQ�WKHLU�IXQGV�E\�XQODZIXOO\�H[DFWLQJ�D�WD[�RQ�D�QRQWD[DEOH�LWHP�

���� 'HIHQGDQWV� KDG� QR� DXWKRULW\� WR� FKDUJH� 3ODLQWLIIV� DQG� FODVV� PHPEHUV� WD[� RQ� D�

QRQWD[DEOH�SURGXFW��

���� $V�D�UHVXOW��'HIHQGDQWV¶�FROOHFWLRQ�RI�IHHV�FRQYHUWHG�WKH�IXQGV�ULJKWIXOO\�EHORQJLQJ�

WR�3ODLQWLIIV�DQG�WKH�FODVV�PHPEHUV�ZLWKRXW�WKHLU�FRQVHQW��)XUWKHU��'HIHQGDQWV�FDXVHG�WKH�3ODLQWLIIV�

DQG�FODVV�PHPEHUV�WR�VXIIHU�D�ORVV�RI�XVH�RI�WKHLU�IXQGV���

���� 7KH�FRQYHUVLRQ�WKH�FODVV�PHPEHU¶V�PRQH\�ZDV�LOOHJDO��XQMXVWLILHG��RXWUDJHRXV��DQG�

LQWHQWLRQDO�� LQVRIDU� DV� LW� LV� EHOLHYHG� DQG� WKHUHIRUH� DYHUUHG� WKDW� DW� DOO� WLPHV� UHOHYDQW� KHUHLQ�

'HIHQGDQWV�KDYH�RU�KDG�DFWXDO�NQRZOHGJH�WKDW�WKH�SURFHVV�LW�HPSOR\HG�WR�FKDUJH�3ODLQWLIIV�YLRODWHG�

3HQQV\OYDQLD�ODZ��
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���� $OWHUQDWLYHO\��LI�WKH�FRQYHUVLRQ�ZDV�QRW�GHOLEHUDWH��LW�ZDV�WKH�UHVXOW�RI�'HIHQGDQWV¶�

UHFNOHVVQHVV�DQG�JURVV�QHJOHFW��

���� 7KH�FRQYHUVLRQ�RI�3ODLQWLII¶V�DQG�FODVV�PHPEHUV¶�IXQGV�EHQHILWWHG�DQG�FRQWLQXHV�WR�

EHQHILW�'HIHQGDQWV��ZKLOH�DFWLQJ�WR�WKH�VHYHUH�SHFXQLDU\�GLVDGYDQWDJH�RI�3ODLQWLIIV�DQG�WKH�FODVV�

PHPEHUV��

���� $V�D�UHVXOW�RI�WKH�FRQYHUVLRQ��3ODLQWLIIV�DQG�FODVV�PHPEHUV�VXIIHUHG�DFWXDO�LQMXU\�

DQG�ORVV�LQ�DPRXQWV�WKDW�DUH�FDSDEOH�RI�LGHQWLILFDWLRQ�WKURXJK�'HIHQGDQWV¶�UHFRUGV��

&2817�;�
$VVHUWHG�RQ�EHKDOI�RI�3ODLQWLIIV�DQG�&ODVV��DJDLQVW�$OO�'HIHQGDQWV�

Unjust Enrichment 

���� �3ODLQWLII�LQFRUSRUDWH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV��DERYH��DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� $V� D� UHVXOW� RI� 'HIHQGDQWV¶� XQODZIXO� DQG� GHFHSWLYH� DFWLRQV� GHVFULEHG� DERYH��

'HIHQGDQWV�ZHUH�HQULFKHG�DW�WKH�H[SHQVH�RI�3ODLQWLII�DQG�WKH�FODVV�PHPEHUV�WKURXJK�WKH�SD\PHQW�

RI�IHHV�LQ�WKH�IRUP�RI�D�VDOHV�WD[�WKDW�QHYHU�VKRXOG�KDYH�EHHQ�FKDUJHG�IRU�WKH�VDOH�RI�WKH�SURWHFWLYH�

PDVNV�DQG�ZDV�FKDUJHG�LQ�GLUHFW�YLRODWLRQ�RI�3HQQV\OYDQLD�ODZ��

���� 'HIHQGDQWV�UHFHLYHG�WKH�EHQHILW�RI�PD[LPL]LQJ�IHHV�DQG�RU�SURILWV�DW�WKH�H[SHQVH�RI�

WKH�3ODLQWLII�DQG�FODVV�PHPEHUV�LQ�GLUHFW�YLRODWLRQ�RI�3HQQV\OYDQLD�/DZ��

���� 8QGHU�WKH�FLUFXPVWDQFHV��LW�ZRXOG�EH�DJDLQVW�HTXLW\�DQG�JRRG�FRQVFLHQFH�WR�SHUPLW�

'HIHQGDQWV�WR�UHWDLQ�WKH�LOO��JRWWHQ�EHQHILWV�WKH\�UHFHLYHG�IURP�3ODLQWLII�DQG�WKH�FODVV�PHPEHUV��LQ�

OLJKW�RI�WKH�IDFW�WKDW�'HIHQGDQWV�XVHG�LOOHJDO��GHFHSWLYH��DQG�RU�XQIDLU�SUDFWLFHV�WR�IRUFH�3ODLQWLII�

DQG�FODVV�PHPEHUV�WR�SD\�IHHV�LQ�WKH�IRUP�RI�D�VDOHV�WD[�LQ�GLUHFW�YLRODWLRQ�RI�3HQQV\OYDQLD�ODZ��

���� 7KXV��LW�ZRXOG�EH�XQMXVW�DQG�LQHTXLWDEOH�IRU�'HIHQGDQWV�WR�UHWDLQ�WKH�EHQHILW�ZLWKRXW�

UHVWLWXWLRQ�WR�3ODLQWLII�DQG�WKH�FODVV�PHPEHUV�IRU�WKH�EHQHILWV�UHFHLYHG�DV�D�UHVXOW�RI�'HIHQGDQWV¶�

XQIDLU��GHFHSWLYH��DQG�RU�LOOHJDO�SUDFWLFHV�GHVFULEHG�KHUHLQ��
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&2817�;,�
3(50$1(17�,1-81&7,21�25'(5,1*�$//�
�'()(1'$176�72�&($6(�$1'�'(6,67�)520�

81/$:)8/�&+$5*,1*�2)�6$/(6�7$;��
�

���� 3ODLQWLII�LQFRUSRUDWH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�SDUDJUDSKV��DERYH��DV�LI�IXOO\�

VHW�IRUWK�DW�OHQJWK�KHUHLQ��

���� ,Q�RUGHU�WR�HVWDEOLVK�D�FODLP�IRU�D�SHUPDQHQW�LQMXQFWLRQ��WKH�SDUW\�PXVW�HVWDEOLVK�KLV�

RU�KHU�FOHDU�ULJKW�WR�UHOLHI��Buffalo Twp. v. Jones������3D�����������$��G��������������

���� 7KH�SDUW\�QHHG�QRW�HVWDEOLVK�HLWKHU�LUUHSDUDEOH�KDUP�RU�LPPHGLDWH�UHOLHI�DQG�D�FRXUW�

³PD\�LVVXH�D�ILQDO�LQMXQFWLRQ�LI�VXFK�UHOLHI�LV�QHFHVVDU\�WR�SUHYHQW�D�OHJDO�ZURQJ�IRU�ZKLFK�WKHUH�LV�

QR�DGHTXDWH�UHGUHVV�DW�ODZ�´�Berwick Twp. v. O’Brien������$��G�����������3D��&RPPZ��&W��������

FLWLQJ�Buffalo Twp. DW�������

���� $�SDUW\�PXVW�DOVR�VKRZ�JUHDWHU�LQMXU\�ZLOO�UHVXOW�IURP�UHIXVLQJ�UDWKHU�WKDQ�JUDQWLQJ�

WKH�UHOLHI�UHTXHVWHG��Berwick Twp. v. O'Brien������$��G�����������3D��&RPPZ��&W���������

���� ,Q�WKH�FDVH�DW�KDQG��3ODLQWLII�SRVVHVVHV�D�FOHDU�ULJKW�WR�UHOLHI�WKURXJK�'HIHQGDQWV¶�

XQODZIXO�DQG�IODJUDQW�FKDUJLQJ�RI�H[FHVVLYH�IHHV�LQ�YLRODWLRQ�RI����3�6��������RI�WKH�873&3/�DQG�

���3�6���������RI�WKH�3)&(8$��

���� 'HIHQGDQWV� DIILUPDWLYHO\� DQG� XQODZIXOO\� FKDUJHG� H[FHVVLYH� IHHV� DQG� FRVWV�

DVVRFLDWHG�ZLWK�WKH�SXUFKDVH�RI�QRQWD[DEOH�LWHPV��

���� ,Q� WKH� FDVH� DW� KDQG�� D� SHUPDQHQW� LQMXQFWLRQ� LV� QHFHVVDU\� WR� SUHYHQW� IXUWKHU�

ZURQJGRLQJ�DW�WKH�KDQGV�RI�'HIHQGDQWV���

���� $V� LW� VWDQGV�� WKRXVDQGV� RI� GROODUV� DUH� EHLQJ� XQODZIXOO\� JDLQHG� DW� WKH� KDQGV� RI�

'HIHQGDQWV¶�EHKDYLRU��

���� 1R�DGHTXDWH� UHGUHVV�DW� ODZ�H[LVWV�RXWVLGH�DQ� LQMXQFWLRQ� WR�PLWLJDWH� WKH�FXUUHQWO\�

HQGOHVV�FKDUJLQJ�RI�H[FHVVLYH�IHHV�DW�WKH�KDQGV�RI�'HIHQGDQWV���
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:+(5()25(�� 3ODLQWLII�� 9LQFH� 5DQDOOL�� RQ� KLV� RZQ� EHKDOI� DQG� RQ� EHKDOI� RI� WKH� FODVV�

PHPEHUV�UHVSHFWIXOO\�UHTXHVWV�WKLV�+RQRUDEOH�&RXUW�HQWHU�MXGJPHQW�LQ�3ODLQWLII¶V�IDYRU�DQG�DJDLQVW�

'HIHQGDQW��$PD]RQ�FRP��//&��'HIHQGDQW��$UHQD�0HUFKDQGLVLQJ��E\�DQG�WKURXJK�$PD]RQ�FRP��

//&��'HIHQGDQW��(WV\�FRP��'HIHQGDQW��%UDYH�1HZ�/RRN��DQG�'HIHQGDQW��2XWGRRU�5HVHDUFK��DV�

IROORZV��

$�� 'HFODULQJ�WKLV�DFWLRQ�D�SURSHU�FODVV�DFWLRQ��FHUWLI\LQJ�WKH�FODVVHV�DV�UHTXHVWHG�KHUHLQ��

GHVLJQDWLQJ�3ODLQWLII�DV�&ODVV�5HSUHVHQWDWLYHV�DQG�DSSRLQWLQJ�WKH�XQGHUVLJQHG�FRXQVHO�

DV�&ODVV�&RXQVHO��

%�� 2UGHULQJ�'HIHQGDQWV�WR�SD\�DFWXDO��FRQVHTXHQWLDO��VWDWXWRU\��DQG�RU�SXQLWLYH�GDPDJHV�

WR�3ODLQWLII�DQG�WKH�FODVV�PHPEHUV��LQFOXGLQJ�UHVWLWXWLRQ�DQG�GLVJRUJHPHQW�RI�DOO�SURILWV�

DQG�XQMXVW�HQULFKPHQW�WKDW�'HIHQGDQWV�REWDLQHG�IURP�3ODLQWLII�DQG�WKH�FODVV�PHPEHUV�

DV�D�UHVXOW�RI�'HIHQGDQWV¶�XQODZIXO�FRQGXFW��

&�� 2UGHULQJ� GHFODUDWRU\� DQG� LQMXQFWLYH� UHOLHI� DV� SHUPLWWHG� E\� ODZ� RU� HTXLW\�� LQFOXGLQJ�

HQMRLQLQJ�'HIHQGDQWV�IURP�FRQWLQXLQJ�WKH�XQODZIXO�FRQGXFW�DV�VHW�IRUWK�KHUHLQ��

'�� 2UGHULQJ�'HIHQGDQWV�WR�SD\�DWWRUQH\¶V�IHHV�DQG�OLWLJDWLRQ�FRVWV�WR�3ODLQWLII�DQG�WKH�RWKHU�

PHPEHUV�RI�WKH�FODVV��

(�� 2UGHULQJ� 'HIHQGDQWV� WR� SD\� ERWK� SUH�� DQG� SRVW�MXGJPHQW� LQWHUHVW� RQ� DQ\� DPRXQWV�

DZDUGHG��DQG�

)�� 2UGHULQJ�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�PD\�EH�MXVW�DQG�SURSHU�

-85<�'(0$1'�
�

�� 3ODLQWLII�UHVSHFWIXOO\�GHPDQGV�D�MXU\�RQ�DOO�PDWWHUV�VR�WULDEOH��
�

� �
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� 5HVSHFWIXOO\�VXEPLWWHG��

-�3��:$5'�	�$662&,$7(6��//&�

�

'DWH��1RYHPEHU���������� %\��BBBBBBBBBBBBBBBBBBBBBBBBBBBB�
� -RVKXD�3��:DUG��3D��,�'��1R����������
� .\OH�+��6WHHQODQG��3D��,�'��1R����������
� � � � � � ���
� -�3��:DUG�	�$VVRFLDWHV��//&�
� 7KH�5XELFRQ�%XLOGLQJ�
� ����6RXWK�+LJKODQG�$YHQXH��
� 6XLWH�����
� 3LWWVEXUJK��3$�������
�
� &RXQVHO�IRU�3ODLQWLII�

� �
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