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3ODLQWLII�+RZDUG�&ODUN� �³3ODLQWLII´��� E\� 3ODLQWLII¶V� XQGHUVLJQHG� DWWRUQH\V�� DOOHJHV� XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�IRU�DOOHJDWLRQV�SHUWDLQLQJ�WR�3ODLQWLII��ZKLFK�DUH�EDVHG�RQ�SHUVRQDO�

NQRZOHGJH��

�� :HVWEUDH�1DWXUDO��,QF���³'HIHQGDQW´��PDQXIDFWXUHV��GLVWULEXWHV��PDUNHWV��ODEHOV�

DQG�VHOOV�VR\PLON�EHYHUDJHV�SXUSRUWLQJ�WR�EH�IODYRUHG�RQO\�E\�YDQLOOD�XQGHU�WKHLU�:HVWVR\�EUDQG�

�³3URGXFW´�RU�³3URGXFWV´���

�� 7KH�3URGXFWV�DUH�DYDLODEOH�WR�FRQVXPHUV�IURP�UHWDLO�DQG�RQOLQH�VWRUHV�RI�WKLUG�

SDUWLHV�DQG�DUH�VROG�LQ�VL]HV�LQFOXGLQJ�FDUWRQV�RI����2=�DQG����2=��

�� 7KH�UHOHYDQW�IURQW�ODEHO�UHSUHVHQWDWLRQV�LQFOXGH�WKH�WHUP�³9DQLOOD´��

�� 8QIRUWXQDWHO\�IRU�FRQVXPHUV��WKLV�FODLP�LV�XQODZIXO�DQG�PLVOHDGLQJ��DV�WKH�YDQLOOD�

IODYRULQJ�FRPHV�IURP��DW�OHDVW�LQ�SDUW��QRQ�YDQLOOD�SODQW�VRXUFHV����

�� 'HIHQGDQW¶V�ODEHOLQJ�YLRODWHV�)RRG�DQG�'UXJ�$GPLQLVWUDWLRQ��³)'$´��UHJXODWLRQV�

DQG�LV�WKHUHIRUH�XQODZIXO�XQGHU�&DOLIRUQLD�8QODZIXO�&RPSHWLWLRQ�/DZ��³8&/´���
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�� $GGLWLRQDOO\��WKH�XQTXDOLILHG��SURPLQHQW�DQG�FRQVSLFXRXV�UHSUHVHQWDWLRQ�DV�

³9DQLOOD´�LV�IDOVH��GHFHSWLYH�DQG�PLVOHDGLQJ�EHFDXVH�WKH�3URGXFW�FRQWDLQV�QRQ�YDQLOOD�IODYRUV�

ZKLFK�LPLWDWH�DQG�H[WHQG�YDQLOOD�EXW�DUH�QRW�GHULYHG�IURP�WKH�YDQLOOD�EHDQ��\HW�WKHVH�IODYRUV�DUH�

QRW�GLVFORVHG�WR�FRQVXPHUV�DV�UHTXLUHG�DQG�H[SHFWHG���7KLV�SURYLGHV�IRU�VHSDUDWH�YLRODWLRQ�RI�WKH�

FRQVXPHU�SURWHFWLRQ�ODZV�DW�LVVXH�KHUH��

�� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�WR�HQMRLQ�'HIHQGDQW¶V�FRQGXFW�DQG�DOVR�WR�UHFRYHU�

PRQLHV�VSHQW�E\�FRQVXPHUV�IRU�WKH�XQODZIXOO\�DQG�GHFHSWLYHO\�ODEHOHG�SURGXFWV���

,� ,QFUHDVH�LQ�&RQVXPSWLRQ�RI�1RQ�'DLU\��3ODQW�%DVHG�0LON�$OWHUQDWLYHV�

�� 2YHU�WKH�SDVW�WHQ�\HDUV��WKH�QXPEHU�RI�GDLU\�PLON�VXEVWLWXWHV�KDV�SUROLIHUDWHG�WR�

LQFOXGH�³PLONV´��PLON�OLNH�EHYHUDJHV��PDGH�IURP�YDULRXV�DJULFXOWXUDO�FRPPRGLWLHV��

�� 6RPH�RI�WKH�PRVW�SRSXODU�PLON�DOWHUQDWLYHV�DUH�PDGH�IURP�VR\EHDQV��ULFH�DQG�

DOPRQGV��

��� 5HDVRQV�IRU�FRQVXPLQJ�QRQ�GDLU\�PLONV�LQFOXGH�DYRLGDQFH�RI�DQLPDO�SURGXFWV�GXH�

WR�KHDOWK��HQYLURQPHQWDO�RU�HWKLFDO�UHDVRQV��GLHWDU\�JRDOV�RU�IRRG�DOOHUJLHV��

��� 6WXGLHV�LQGLFDWH�WKDW�RI�WKH�����PLOOLRQ�8�6��DGXOWV�ZLWK�IRRG�DOOHUJLHV����PLOOLRQ�

DUH�DOOHUJLF�WR�WUHH�QXWV������PLOOLRQ�DUH�DOOHUJLF�WR�VR\�DQG�D�YHU\�VPDOO�QXPEHU�DUH�DOOHUJLF�WR�

ULFH��

��� :KHWKHU�GXH�WR�IHZ�SHRSOH�EHLQJ�DOOHUJLF�WR�VR\�DQG�WUHH�QXWV��DOPRQGV��RU�WKH�

GLIIHUHQW�TXDOLWLHV�RI�HDFK�SURGXFW�W\SH��FRQVXPHUV�VHOGRP�VXEVWLWXWH�EHWZHHQ�WKHVH�SURGXFWV��

��� 7KH\�DUH�W\SLFDOO\�VROG�LQ�VZHHWHQHG�DQG�XQVZHHWHQHG�YDULHWLHV�ZLWK�DGGHG�

FKDUDFWHUL]LQJ�IODYRUV��

��� 7KH�DPRXQW�DQG�W\SH�RI�IODYRULQJ�XVHG�LQ�ULFH��DOPRQG�DQG�VR\�PLONV�YDU\�EDVHG�

XSRQ�WKH�WH[WXUH�DQG�WDVWH�RI�WKH�SURGXFW�W\SH��

��0DUJDUHW�-��6FKXVWHU��HW�DO��³&RPSDULVRQ�RI�WKH�1XWULHQW�&RQWHQW�RI�&RZ¶V�0LON�DQG�1RQGDLU\�
0LON�$OWHUQDWLYHV��:KDW¶V�WKH�'LIIHUHQFH"�´�1XWULWLRQ�7RGD\�����������������������
��5XFKL�*XSWD�HW�DO����3UHYDOHQFH�DQG�VHYHULW\�RI�IRRG�DOOHUJLHV�DPRQJ�86�DGXOWV���-$0$�QHWZRUN�
RSHQ����QR������������H�������H�������
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,,� � 9DQLOOD�LV�&RQVWDQWO\�6XEMHFW�WR�(IIRUWV�DW�,PLWDWLRQ�'XH�WR�+LJK�'HPDQG�

��� 7KH�WURSLFDO�RUFKLG�RI�WKH�JHQXV�9DQLOOD��9��SODQLIROLD��LV�WKH�VRXUFH�RI�WKH�SUL]HG�

IODYRU�FRPPRQO\�NQRZQ�DV�YDQLOOD��GHILQHG�E\�ODZ�DV�³WKH�WRWDO�VDSLG�DQG�RGRURXV�SULQFLSOHV�

H[WUDFWDEOH�IURP�RQH�XQLW�ZHLJKW�RI�YDQLOOD�EHDQV�´��

��� 9DQLOOD¶V�³GHVLUDEOH�IODYRU�DWWULEXWHV«PDNH�LW�RQH�RI�WKH�PRVW�FRPPRQ�

LQJUHGLHQWV�XVHG�LQ�WKH�JOREDO�PDUNHWSODFH��ZKHWKHU�DV�D�SULPDU\�IODYRU��DV�D�FRPSRQHQW�RI�

DQRWKHU�IODYRU��RU�IRU�LWV�GHVLUDEOH�DURPD�TXDOLWLHV�´�

��� 7KRXJK�WKH�3XUH�)RRG�DQG�'UXJV�$FW�RI�������³3XUH�)RRG�$FW´��ZDV�HQDFWHG�WR�

³SURWHFW�FRQVXPHU�KHDOWK�DQG�SUHYHQW�FRPPHUFLDO�IUDXG�´�WKLV�ZDV�EXW�RQH�HSLVRGH�LQ�WKH�

SHUSHWXDO�VWUXJJOH�DJDLQVW�WKRVH�ZKR�KDYH�VRXJKW�SURILW�WKURXJK�VDOH�RI�LPLWDWLRQ�DQG�ORZHU�

TXDOLW\�FRPPRGLWLHV��GUHVVHG�XS�DV�WKH�JHQXLQH�DUWLFOHV��

��� ,W�ZDV�HYLGHQW�WKDW�SURWHFWLQJ�FRQVXPHUV�IURP�IUDXGXOHQW�YDQLOOD�ZRXOG�EH�

FKDOOHQJLQJ��DV�(��0��&KDFH��$VVLVWDQW�&KLHI�RI�WKH�)RRGV�'LYLVLRQ�RI�WKH�8�6��'HSDUWPHQW�RI�

$JULFXOWXUH¶V�%XUHDX�RI�&KHPLVWU\��QRWHG�³7KHUH�LV�DW�OHDVW�WKUHH�WLPHV�DV�PXFK�YDQLOOD�

FRQVXPHG�>LQ�WKH�8QLWHG�6WDWHV@�DV�DOO�RWKHU�IODYRUV�WRJHWKHU�´�

��� 7KLV�GHPDQG�FRXOG�QRW�EH�PHW�E\�QDWXUDO�VRXUFHV�RI�YDQLOOD��OHDGLQJ�

PDQXIDFWXUHUV�WR�GHYLVH�FOHYHU��GHFHSWLYH�DQG�GDQJHURXV�PHWKRGV�WR�LPLWDWH�YDQLOOD¶V�IODYRU�DQG�

DSSHDUDQFH��

��� 7RGD\��KHDGOLQHV�WHOO�D�VWRU\�RI�D�UHVXUJHQW�JOREDO�WKUHDW�RI�³IRRG�IUDXG´�±�IURP�

ROLYH�RLO�PDGH�IURP�FRWWRQVHHGV�WR�WKH�KRUVHPHDW�VFDQGDO�LQ�WKH�(XURSHDQ�8QLRQ��

� ���&�)�5���������F���
��'DSKQD�+DYNLQ�)UHQNHO��)�&��%HOODQJHU��(GV���+DQGERRN�RI�9DQLOOD�6FLHQFH�DQG�7HFKQRORJ\��
:LOH\��������
��%HUHQVWHLQ�� ����� VRPH�RI� WKH� HDUOLHVW� UHFRUGHG� H[DPSOHV� RI� IRRG� IUDXG� LQFOXGH�XQVFUXSXORXV�
5RPDQ�PHUFKDQWV�ZKR�VZHHWHQHG�ZLQH�ZLWK�OHDG��
�� (�� 0�� &KDFH�� ³7KH� 0DQXIDFWXUH� RI� )ODYRULQJ� ([WUDFWV�´� <HDUERRN� RI� WKH� 8QLWHG� 6WDWHV�
'HSDUWPHQW�RI�$JULFXOWXUH�������:DVKLQJWRQ��'&��*RYHUQPHQW�3ULQWLQJ�2IILFH��������SS����±
���� ���� TXRWHG� LQ� 1DGLD� %HUHQVWHLQ�� � �0DNLQJ� D� JOREDO� VHQVDWLRQ�� 9DQLOOD� IODYRU�� V\QWKHWLF�
FKHPLVWU\��DQG�WKH�PHDQLQJV�RI�SXULW\���+LVWRU\�RI�6FLHQFH����������������������DW������
��-HQQ\�(DJOH��µ7RGD\¶V�FRPSOH[��IUDJPHQWHG��JOREDO�IRRG�VXSSO\�FKDLQV�KDYH�OHG�WR�DQ�LQFUHDVH�
LQ�IRRG�IUDXG¶��)RRG1DYLJDWRU�FRP��)HE������������0��'RXUDGR�HW�DO���'R�ZH�UHDOO\�NQRZ�ZKDW¶V�
LQ�RXU�SODWH"��$QQDOV�RI�0HGLFLQH�����VXS�������������0D\��������$OLQH�:LVQLHZVNL�HW�DO����+RZ�
WR� WDFNOH� IRRG� IUDXG� LQ� RIILFLDO� IRRG� FRQWURO� DXWKRULWLHV� LQ� *HUPDQ\��� -RXUQDO� RI� &RQVXPHU�
3URWHFWLRQ�DQG�)RRG�6DIHW\��������-XQH�����������
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��� 7KRXJK�³IRRG�IUDXG´�KDV�QR�DJUHHG�XSRQ�GHILQLWLRQ��LWV�W\SRORJLHV�HQFRPSDVV�DQ�

HYHU�H[SDQGLQJ��RIWHQ�RYHUODSSLQJ�UDQJH�RI�WHFKQLTXHV�ZLWK�RQH�FRPPRQ�JRDO��JLYLQJ�FRQVXPHUV�

OHVV�WKDQ�ZKDW�WKH\�EDUJDLQHG�IRU��

$� � )RRG�)UDXG�DV�$SSOLHG�WR�9DQLOOD�

��� 9DQLOOD�LV�FRQVLGHUHG�D�³KLJK�ULVN�>IRU�IRRG�IUDXG@�SURGXFW�EHFDXVH�RI�WKH�PXOWLSOH�

PDUNHW�LPSDFW�IDFWRUV�VXFK�DV�QDWXUDO�GLVDVWHUV�LQ�WKH�VRXUFH�UHJLRQV��XQVWDEOH�SURGXFWLRQ��ZLGH�

YDULDELOLW\�RI�TXDOLW\�DQG�YDOXH�RI�YDQLOOD�IODYRULQJV�´�VHFRQG�RQO\�WR�VDIIURQ�LQ�SULFH��

��� 7KH�HIIRUWV�DW�LPLWDWLQJ�YDQLOOD�RIIHUV�D�OHQV�WR�WKH�W\SHV�RI�IRRG�IUDXG�UHJXODUO\�

HPSOR\HG�DFURVV�WKH�VSHFWUXP�RI�YDOXDEOH�FRPPRGLWLHV�LQ�WRGD\¶V�LQWHUFRQQHFWHG�ZRUOG��

7\SH�RI�)RRG�)UDXG� $SSOLFDWLRQ�WR�9DQLOOD�

¾ $GGLWLRQ�RI�PDUNHUV�

VSHFLILFDOO\�WHVWHG�IRU�

LQVWHDG�RI�QDWXUDO�

FRPSRQHQW�RI�YDQLOOD�

EHDQV��

� 0DQLSXODWLRQ� RI� WKH� FDUERQ� LVRWRSH� UDWLRV� WR� SURGXFH�

V\QWKHWLF�YDQLOOLQ�ZLWK�VLPLODU�FDUERQ�LVRWRSH�FRPSRVLWLRQ�

WR�QDWXUDO�YDQLOOD�

¾ $SSHDUDQFH�RI�PRUH

DQG�RU�KLJKHU�TXDOLW\�RI�

WKH�YDOXHG�LQJUHGLHQW�

� *URXQG�YDQLOOD�EHDQV�DQG�RU�VHHGV�WR�SURYLGH�YLVXDO�DSSHDO�

DV�³VSHFNV´�VR�FRQVXPHU�WKLQNV�WKH�SURGXFW�FRQWDLQV�UHDO�

YDQLOOD�EHDQV��ZKHQ�WKH�JURXQG�EHDQV�KDYH�EHHQ�H[KDXVWHG�

RI�IODYRU�

� &DUDPHO� WR�GDUNHQ� WKH�FRORU�RI�DQ� LPLWDWLRQ�YDQLOOD� VR� LW�

PRUH�FORVHO\�UHVHPEOHV�WKH�KXH�RI�UHDO�YDQLOOD��

� $QQDWWR�DQG�WXUPHULF�H[WUDFWV�LQ�GDLU\�SURGXFWV�SXUSRUWLQJ�

WR�EH�IODYRUHG�ZLWK�YDQLOOD��ZKLFK�FDXVHV�WKH�FRORU�WR�EHWWHU�

UHVHPEOH�WKH�KXH�RI�ULFK��\HOORZ�EXWWHU�

�� 6RFLpWp� *pQpUDOH� GH� 6XUYHLOODQFH� 6$�� �³6*6� ³��� $XWKHQWLFLW\� 7HVWLQJ� RI� 9DQLOOD� )ODYRUV� ±�
$OLJQPHQW�%HWZHHQ�6RXUFH�0DWHULDO��&ODLPV�DQG�5HJXODWLRQ��0D\�������
��.DWKOHHQ�:\ERXUQ��'19�*/��8QGHUVWDQGLQJ�)RRG�)UDXG�DQG�0LWLJDWLRQ�6WUDWHJLHV��3RZHU3RLQW�
3UHVHQWDWLRQ��0DU������������
��� 5HQpH� -RKQVRQ�� ³)RRG� IUDXG� DQG� HFRQRPLFDOO\� PRWLYDWHG� DGXOWHUDWLRQ� RI� IRRG� DQG� IRRG�
LQJUHGLHQWV���&RQJUHVVLRQDO�5HVHDUFK�6HUYLFH�5�������-DQXDU\����������
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¾ 6XEVWLWXWLRQ�DQG�

UHSODFHPHQW�RI�D�KLJK�

TXDOLW\�LQJUHGLHQW�ZLWK�

DOWHUQDWH�LQJUHGLHQW�RI�

ORZHU�TXDOLW\�

� 7RQND� EHDQV�� WKRXJK� VLPLODU� LQ� DSSHDUDQFH� WR� YDQLOOD�

EHDQV��DUH�EDQQHG�IURP�HQWU\�WR�WKH�8QLWHG�6WDWHV�GXH�WR�

IUDXGXOHQW�XVH�

� &RXPDULQ�� D� WR[LF�SK\WRFKHPLFDO� IRXQG� LQ�7RQND�EHDQV��

DGGHG� WR� LPLWDWLRQ� YDQLOODV� WR� LQFUHDVH� YDQLOOD� IODYRU�

SHUFHSWLRQ�

¾ $GGLWLRQ�RI�OHVV�H[SHQVLYH�

VXEVWLWXWH�LQJUHGLHQW�WR�

PLPLF�IODYRU�RI�PRUH�

YDOXDEOH�FRPSRQHQW�

� 6\QWKHWLFDOO\�SURGXFHG�HWK\O�YDQLOOLQ��IURP�UHF\FOHG�SDSHU��

WUHH�EDUN�RU�FRDO�WDU��WR�LPLWDWH�WDVWH�RI�UHDO�YDQLOOD�

¾ &RPSRXQGLQJ��'LOXWLQJ��

([WHQGLQJ�

� ³WR�PL[�IODYRU�PDWHULDOV�WRJHWKHU�DW�D�VSHFLDO�UDWLR�LQ�ZKLFK�

WKH\� >VLF@� FRPSOLPHQW� HDFK� RWKHU� WR� JLYH� WKH� GHVLUDEOH�

DURPD�DQG�WDVWH´��

� &RPELQDWLRQ�ZLWK� IODYRULQJ�VXEVWDQFHV� VXFK�DV�SURSHQ\O�

JXDHWKRO� �³9DQLWURSH´��� D� ³IODYRULQJ� DJHQW� >�� DOVR@�

XQFRQQHFWHG�WR�YDQLOOD�EHDQV�RU�YDQLOOLQ��EXW�XQPLVWDNDEO\�

SURGXFLQJ�WKH�VHQVDWLRQ�RI�YDQLOOD´��

� ³6SLNLQJ´�RU�³IRUWLILFDWLRQ´�RI�YDQLOOD�WKURXJK�DGGLWLRQ�RI�

QDWXUDO� DQG� DUWLILFLDO� IODYRUV� LQFOXGLQJ� YDQLOOLQ�� ZKLFK�

VLPXODWHV�YDQLOOD�WDVWH�EXW�REWDLQHG�IURP�WUHH�EDUN�

¾ $GGLWLRQ� RI� ILOOHUV� WR� JLYH�

WKH� LPSUHVVLRQ� WKHUH� LV�

PRUH� RI� WKH� SURGXFW� WKDQ�

WKHUH�DFWXDOO\�LV�

� ,QMHFWLRQ� RI� YDQLOOD� EHDQV� ZLWK� PHUFXU\�� D� SRLVRQRXV�

VXEVWDQFH��WR�UDLVH�WKH�ZHLJKW�RI�YDQLOOD�EHDQV��DOOHJHG�LQ

,QWHUQDWLRQDO�)ODYRUV�DQG�)UDJUDQFHV��,))��� ,QF��Y��'D\�

3LWQH\�//3�DQG�5REHUW�*��5RVH��������'RFNHW�1XPEHU�/�

���������6XSHULRU�&RXUW�RI�1HZ�-HUVH\��0LGGOHVH[�&RXQW\

���&KHH�7HFN�7DQ���3K\VLFDO�&KHPLVWU\�LQ�)ODYRU�3URGXFWV�3UHSDUDWLRQ��$Q�2YHUYLHZ��LQ�)ODYRU�
7HFKQRORJ\��$&6�6\PSRVLXP�6HULHV��9RO������������������
���%HUHQVWHLQ������

Case 3:20-cv-03221   Document 1   Filed 05/12/20   Page 6 of 31



��

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

¾ ,QJUHGLHQW�/LVW�'HFHSWLRQ��

� 6XEWOH��\HW�GHOLEHUDWH�PLVLGHQWLILFDWLRQ�DQG�REIXVFDWLRQ�RI�

D�SURGXFW¶V�FRPSRQHQWV�DQG�TXDOLWLHV�DV�WKH\�DSSHDU�RQ�WKH�

LQJUHGLHQW�OLVW�

R ³JURXQG� YDQLOOD� EHDQV´� JLYHV� LPSUHVVLRQ� LW� GHVFULEHV�

XQH[KDXVWHG�YDQLOOD�EHDQV�ZKHQ�DFWXDOO\�LW�LV�GHYRLG�RI�

IODYRU�DQG�XVHG�IRU�DHVWKHWLFV�

R ³QDWXUDO�YDQLOOD�IODYRULQJV´�±�³�LQJ´�DV�VXIIL[�UHIHUULQJ�

WR�VRPHWKLQJ�OLNH�WKDW�ZKLFK�LV�GHVFULEHG�

R ³9DQLOOD� :LWK� 2WKHU� 1DWXUDO� )ODYRUV´� ±� LPSO\LQJ� ±�

ZURQJO\�±� VXFK�D�SURGXFW�KDV� D� VXIILFLHQW� DPRXQW� RI�

YDQLOOD�WR�FKDUDFWHUL]H�WKH�IRRG�

R ³1DWXUDO� )ODYRUV´� ±� FRQWDLQLQJ� ³QDWXUDO� YDQLOOLQ´�

GHULYHG� QRW� IURP� YDQLOOD� EHDQV� EXW� IURP� WUHH� SXOS���

:KHQ�SDLUHG�ZLWK�UHDO�YDQLOOD��YDQLOOLQ�LV�UHTXLUHG�WR�EH�

GHFODUHG�DV�DQ�DUWLILFLDO�IODYRU�

R ³1RQ�&KDUDFWHUL]LQJ´� IODYRUV�ZKLFK� DUH�QRW� LGHQWLFDO�

WR�YDQLOOD��EXW�WKDW�H[WHQG�YDQLOOD�

��� 7KH�³SODVWLFLW\�RI�OHJDO�UHDVRQLQJ´�ZLWK�UHVSHFW�WR�IRRG�IUDXG�HSLWRPL]H�ZKDW�+��

0DQVILHOG�5RELQVRQ�DQG�&HFLO�+��&ULEE�QRWHG�LQ������LQ�WKH�FRQWH[W�RI�9LFWRULDQ�(QJODQG��

WKH�PRVW�VWULNLQJ�IHDWXUH�RI�WKH�ODWWHUဨGD\�VRSKLVWLFDWRU�RI�IRRGV�LV�KLV�NQRZOHGJH�RI�
WKH�ODZ�DQG�KLV�VNLOO�LQ�HYDGLQJ�LW��,I�D�OHJDO�OLPLW�RQ�VWUHQJWK�RU�TXDOLW\�EH�IL[HG�IRU�
DQ\�VXEVWDQFH��DV�LQ�WKH�FDVH�RI�VSLULWV���KH�FDUHIXOO\�EULQJV�KLV�JRRGV�ULJKW�GRZQ�WR�
LW��DQG�SHUKDSV�MXVW�VR�OLWWOH�EHORZ�WKDW�QR�PDJLVWUDWH�ZRXOG�FRQYLFW�KLP��

7KH�ODZ�DQG�FKHPLVWU\�RI�IRRG�DQG�GUXJV��/RQGRQ��)�-��5HEPDQ�DW�S��������

���5HFHQW�H[DPSOH�RI�WKLV�ZRXOG�EH�³HYDSRUDWHG�FDQH�MXLFH´�DV�D�PRUH�KHDOWKIXO�VRXQGLQJ�WHUP�WR�
FRQVXPHUV�WR�LGHQWLI\�VXJDU��
��� &LWHG� LQ� 6pEDVWLHQ� 5LRX[�� ³&DSLWDOLVW� IRRG� SURGXFWLRQ� DQG� WKH� ULVH� RI� OHJDO� DGXOWHUDWLRQ��
5HJXODWLQJ�IRRG�VWDQGDUGV�LQ���WKဨFHQWXU\�%ULWDLQ�´�-RXUQDO�RI�$JUDULDQ�&KDQJH�������������DW�S��
�����������
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%� ��7KH�8VH�RI�9DQLOOLQ�WR�6LPXODWH�9DQLOOD�

��� 7KH�PRVW�SHUVLVWHQW�FKDOOHQJHU�WR�WKH�DXWKHQWLFLW\�RI�UHDO�YDQLOOD�KDV�EHHQ�

V\QWKHWLF�YHUVLRQV�RI�LWV�PDLQ�IODYRU�FRPSRQHQW��YDQLOOLQ���

��� )LUVW�V\QWKHVL]HG�IURP�QRQ�YDQLOOD�VRXUFHV�E\�*HUPDQ�FKHPLVWV�LQ�WKH�PLG�����V��

YDQLOOLQ�ZDV�WKH�HTXLYDOHQW�RI�VWHURLGV�IRU�YDQLOOD�IODYRU��

��� $FFRUGLQJ�WR�6NLS�5RVVNDP��D�SURIHVVRU�RI�YDQLOOD�DW�3HQQ�6WDWH�8QLYHUVLW\�DQG�

IRUPHU�KHDG�RI�WKH�'DYLG�0LFKDHO�IODYRU�KRXVH�LQ�3KLODGHOSKLD��³RQH�RXQFH�RI�YDQLOOLQ�LV�HTXDO�WR�

D�IXOO�JDOORQ�RI�VLQJOH�IROG�YDQLOOD�H[WUDFW�´��

��� 7RGD\��RQO\������RI�YDQLOOLQ�LQ�FRPPHUFLDO�XVH�LV�YDQLOOLQ�REWDLQHG�IURP�WKH�

YDQLOOD�SODQW��ZKLFK�PHDQV�WKDW�DOPRVW�DOO�YDQLOOLQ�KDV�QR�FRQQHFWLRQ�WR�WKH�YDQLOOD�EHDQ��

��� 1HYHUWKHOHVV��GLVFORVXUH�RI�WKLV�SRZHUIXO�LQJUHGLHQW�KDV�DOZD\V�EHHQ�UHTXLUHG�

ZKHUH�D�SURGXFW�SXUSRUWV�WR�EH�IODYRUHG�ZLWK�YDQLOOD��6HH�.DQVDV�6WDWH�%RDUG�RI�+HDOWK��%XOOHWLQ��

9RO�����������S�������FDXWLRQLQJ�FRQVXPHUV�WKDW�IODYRU�FRPELQDWLRQV�VXFK�DV�³YDQLOOD�DQG�

YDQLOOLQ«YDQLOOD�IODYRU�FRPSRXQG�´�HWF���DUH�QRW�³YDQLOOD�>H[WUDFW@�QR�PDWWHU�ZKDW�FODLPV��

H[SODQDWLRQV�RU�IRUPXODV�DUH�JLYHQ�RQ�WKH�ODEHO�´���

��� 6LQFH�YDQLOOD�LV�WKH�RQO\�IODYRU�ZLWK�LWV�RZQ�VWDQGDUG�RI�LGHQWLW\��LWV�ODEHOLQJ�LV�

FRQWUROOHG�QRW�E\�WKH�JHQHUDO�IODYRU�UHJXODWLRQV�EXW�E\�WKH�VWDQGDUGV�IRU�YDQLOOD�LQJUHGLHQWV��

��� 7KLV�PHDQV�WKDW�LI�D�SURGXFW�LV�UHSUHVHQWHG�DV�EHLQJ�FKDUDFWHUL]HG�E\�YDQLOOD�\HW�

FRQWDLQV�QRQ�YDQLOOD�YDQLOOLQ��WKH�ODEHO�DQG�SDFNDJLQJ�PXVW�GHFODUH�YDQLOOLQ�DQ�DUWLILFLDO�IODYRU��

6HH�9DQLOOD�YDQLOOLQ�H[WUDFW�DW����&�)�5������������E���³7KH�VSHFLILHG�QDPH�RI�WKH�IRRG�LV�

µ9DQLOOD�YDQLOOLQ�H[WUDFW�B�IROG¶�RU�µB�IROG�YDQLOOD�YDQLOOLQ�H[WUDFW¶��IROORZHG�LPPHGLDWHO\�E\�WKH�

VWDWHPHQW�µFRQWDLQV�YDQLOOLQ��DQ�DUWLILFLDO�IODYRU��RU�IODYRULQJ�¶�´���VHH�DOVR����&�)�5����

��������E�������������E���9DQLOOD�YDQLOOLQ�IODYRULQJ�DQG�9DQLOOD�YDQLOOLQ�SRZGHU���

��� 7KLV�SUHYHQWV�FRQVXPHUV�IURP�EHLQJ�PLVOHG�E\�SURGXFWV�ZKLFK�PD\�WDVWH�VLPLODU�

WR�UHDO�YDQLOOD�DQG�EXW�IRU�FRQVXPHU�SURWHFWLRQ�UHTXLUHPHQWV��ZRXOG�EH�VROG�DW�WKH�SULFH�RI�UHDO�

YDQLOOD��

��� .DW\� 6HYHUVRQ�� ,PLWDWLRQ� YV�� 5HDO� 9DQLOOD�� 6FLHQWLVWV� ([SODLQ� +RZ� %DNLQJ� $IIHFWV� )ODYRU��
+XIILQJWRQ�3RVW��0D\�����������
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&� 3URGXFWLRQ�RI�³1DWXUDO�9DQLOOLQV´�&RPELQHG�ZLWK�³1DWXUDO�9DQLOOD´�

��� 7KH�SDVW�WHQ�\HDUV�KDYH�VHHQ�PDQ\�YDQLOOLQV�SXUSRUWLQJ�WR�EH�D�³QDWXUDO�IODYRU´�±�

GHULYHG�IURP�D�QDWXUDO�VRXUFH�PDWHULDO�ZKLFK�XQGHUJRHV�D�QDWXUDO�SURGXFWLRQ�SURFHVV��

��� +RZHYHU��³QDWXUDO�YDQLOOLQ´�LV�QRW�D�³QDWXUDO�YDQLOOD�IODYRU´�EHFDXVH�WKH�UDZ�

PDWHULDO�LV�QRW�YDQLOOD�EHDQV�EXW�IHUXOLF�DFLG�DQG�HXJHQRO��

��� )HUXOLF�DFLG�FDQ�EH�FRQYHUWHG�WR�YDQLOOLQ�WKURXJK�D�QDWXUDO�IHUPHQWDWLRQ�SURFHVV�

ZKLFK�LV�FRVW�SURKLELWLYH�IRU�DOPRVW�DOO�DSSOLFDWLRQV��

��� 9DQLOOLQ�IURP�HXJHQRO�LV�HDVLHU�WR�SURGXFH�LQ�D�ZD\�FODLPHG�WR�EH�D�³QDWXUDO�

SURFHVV�´�

��� +RZHYHU��EHFDXVH�WKLV�SURFHVV�RFFXUV�ZLWKRXW�WUDQVSDUHQF\�RU�YHULILFDWLRQ�LQ�

&KLQD��UHJXODWRUV�DQG�FRQVXPHUV�DUH�QRW�WROG�WKH�SURGXFWLRQ�PHWKRG�LV�PRUH�SURSHUO\�GHVFULEHG�

DV�WKDW�RI�DQ�DUWLILFLDO�IODYRU��LQYROYLQJ�D�FKDLQ�RI�FKHPLFDO�UHDFWLRQV��

,,,� � )ODYRU�,QGXVWU\¶V�(IIRUWV�WR�8VH�/HVV�9DQLOOD��5HJDUGOHVV�RI�DQ\�6KRUWDJHV�

��� 7KH�³IODYRU�LQGXVWU\´�UHIHUV�WR�WKH�ODUJHVW�³IODYRU�KRXVHV´�VXFK�DV�6\PULVH�$*��

)LUPHQLFK��*LYDXGDQ��,QWHUQDWLRQDO�)ODYRUV�DQG�)UDJUDQFHV��LQFOXGLQJ�'DYLG�0LFKDHO���)UXWDURP�

DQG�7DNDVDJR�,QWHUQDWLRQDO�DORQJ�ZLWK�WKH�ODUJHVW�IRRG�PDQXIDFWXULQJ�FRPSDQLHV�VXFK�DV�

8QLOHYHU��

��� 7KH�UHFHQW�JOREDO�VKRUWDJH�RI�YDQLOOD�EHDQV�KDV�SURYLGHG�WKH�IODYRU�LQGXVWU\�

DQRWKHU�RSSRUWXQLW\�WR�³LQQRYDWH>LQJ@�QDWXUDO�YDQLOOD�VROXWLRQV«WR�SURWHFW�RXU�H[LVWLQJ�

FXVWRPHUV�´��

��� 7KHLU�³FXVWRPHUV´�GR�QRW�LQFOXGH�WKH�LPSRYHULVKHG�YDQLOOD�IDUPHUV�QRU�

FRQVXPHUV��ZKR�DUH�VROG�SURGXFWV�ODEHOHG�DV�³YDQLOOD´�IRU�WKH�VDPH�RU�KLJKHU�SULFHV�WKDQ�ZKHQ�

WKRVH�SURGXFWV�FRQWDLQHG�RQO\�YDQLOOD��

��� 7KHVH�HIIRUWV�LQFOXGH�����PDUNHW�GLVUXSWLRQ�DQG�PDQLSXODWLRQ�DQG�����WKH�

GHYHORSPHQW�RI�DOWHUQDWLYHV�WR�YDQLOOD�ZKLFK�FRPSOHWHO\�RU�SDUWLDOO\�UHSODFH�YDQLOOD��

$� )ODYRU�,QGXVWU\¶V�$WWHPSW�WR�'LVUXSW�6XSSO\�RI�9DQLOOD�WR�&UHDWH�D�³3HUPDQHQW�

6KRUWDJH´�

���$PDQGD�'HO�%XRXQR��,QJUHGLHQW�6SRWOLJKW��%HYHUDJH�,QGXVWU\��2FW�����������
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��� 7KH�IODYRU�LQGXVWU\�KDV�GHYHORSHG�VFKHPHV�VXFK�DV�WKH�³6XVWDLQDEOH�9DQLOOD�

,QLWLDWLYH´�DQG�³5DLQIRUHVW�$OOLDQFH�&HUWLILHG�´�WR�VXSSRVHGO\�DVVXUH�D�VLJQLILFDQW�VXSSO\�RI�

YDQLOOD�DW�VWDEOH��UHDVRQDEOH�SULFHV��

��� &RQWUDU\�WR�WKHLU�LQWHQWLRQ��WKHVH�SURJUDPV�PDNH�YDQLOOD�OHVV�³VXVWDLQDEOH´�E\�

SD\LQJ�IDUPHUV�WR�GHVWUR\�WKHLU�YDQLOOD�DQG�KDUYHVW�SDOP�RLO�XQGHU�WKH�SUHWHQVH�RI�³FURS�

GLYHUVLILFDWLRQ�´�

��� 7KHUH�KDYH�DOVR�EHHQ�DOOHJDWLRQV�WKDW�WKHVH�SURJUDPV�XVH�FKLOG�DQG�RU�VODYH�ODERU��

��� 2WKHU�WDFWLFV�DOOHJHG�WR�EH�XWLOL]HG�E\�WKHVH�FRPSDQLHV�LQFOXGH�³SKDQWRP�

ELGGLQJ�´�ZKHUH�VDERWHXUV�FODLP�WKH\�ZLOO�SD\�D�KLJKHU�SULFH�WR�VPDOO�SURGXFHUV��RQO\�WR�OHDYH�WKH�

IDUPHUV�LQ�WKH�OXUFK��IRUFHG�WR�VHOO�DW�ERWWRP�GROODU�WR�UHPDLQLQJ�ELGGHUV���

��� 7KH�UHDVRQV�IRU�WKHVH�FRXQWHULQWXLWLYH�DFWLRQV�LV�EHFDXVH�WKH\�EHQHILW�IURP�KLJK�

YDQLOOD�SULFHV�DQG�WKH�XVH�RI�OHVV�UHDO�YDQLOOD��

��� :KHQ�OHVV�YDQLOOD�LV�DYDLODEOH��FRPSDQLHV�PXVW�SXUFKDVH�WKH�KLJKHU�PDUJLQ��

SURSULHWDU\��³YDQLOOD�OLNH´�IODYRULQJV�PDGH�ZLWK�DGYDQFHG�WHFKQRORJ\�DQG�V\QWKHWLF�ELRORJ\��

%� 8VH�RI�9DQLOOD�:21)�,QJUHGLHQWV�WR�5HSODFH�DQG�3URYLGH�/HVV�9DQLOOD�

��� 7KRXJK�IODYRU�FRPSDQLHV�ZLOO�QRW�DGPLW�WKHLU�GHVLUH�WR�PRYH�RII�UHDO�YDQLOOD��WKLV�

FRQFOXVLRQ�LV�FRQVLVWHQW�ZLWK�WKH�FRPPHQWV�RI�LQGXVWU\�H[HFXWLYHV��

��� $FFRUGLQJ�WR�6X]DQQH�-RKQVRQ��YLFH�SUHVLGHQW�RU�UHVHDUFK�DW�D�1RUWK�&DUROLQD�

ODERUDWRU\��³0DQ\�FRPSDQLHV�DUH�WU\LQJ�WR�VZLWFK�WR�QDWXUDO�YDQLOOD�ZLWK�RWKHU�QDWXUDO�IODYRUV�

>:21)@�LQ�RUGHU�WR�NHHS�D�KLJK�TXDOLW\�WDVWH�DW�D�ORZHU�SULFH�´�NQRZQ�DV�³9DQLOOD�:21)�´�

��� 7KH�KHDG�RI�³WDVWH�VROXWLRQV´�DW�,ULVK�FRQJORPHUDWH�.HUU\�XUJHG�IODYRU�

PDQXIDFWXUHUV�WR�³>*@HW�FUHDWLYH´�DQG�³EXLOG�D�FRPSRXQGHG�YDQLOOD�IODYRU�ZLWK�RWKHU�QDWXUDO�

IODYRUV�´�

��� $�FRPSRXQGHG�YDQLOOD�IODYRU�³WKDW�PDWFKHV�WKH�WDVWH�RI�SXUH�YDQLOOD�QDWXUDO�

H[WUDFWV´�FDQ�VXSSRVHGO\�³SURYLGH�WKH�VDPH�YDQLOOD�WDVWH�H[SHFWDWLRQ�ZKLOH�UHTXLULQJ�D�VPDOOHU�

���0RQWH�5HHO��7KH�9RODWLOH�(FRQRPLFV�RI�1DWXUDO�9DQLOOD�LQ�0DGDJDVFDU��%ORRPEHUJ�FRP��'HF��
����������
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TXDQWLW\�RI�YDQLOOD�EHDQV��7KH�UHVXOW�LV�D�JUHDWHU�FRQVLVWHQF\�LQ�SULFLQJ��DYDLODELOLW\�DQG�

TXDOLW\�´��

��� 7KHVH�FRPSRXQGHG�IODYRUV�H[LVW�LQ�D�³EODFN�ER[´�ZLWK�³DV�PDQ\�DV�����RU�PRUH�

IODYRU�LQJUHGLHQWV�´�LQFOXGLQJ�SRWHQWLDWRUV�DQG�HQKDQFHUV��OLNH�PDOWRO�DQG�SLSHURQDO��EOHQGHG�

WRJHWKHU�WR�HQKDQFH�WKH�YDQLOOD��DOORZLQJ�WKH�XVH�RI�OHVV�YDQLOOD�WR�DFKLHYH�WKH�LQWHQGHG�WDVWH���

��� 7KH�HIIRUW�WR�UHSODFH�YDQLOOD�ZLWK�VR�FDOOHG�9DQLOOD�:21)�VWDUWHG�LQ�WKH�ODWH�

����V��EXW�WKH�ODVW����\HDUV�KDYH�VHHQ�WKH�SUROLIHUDWLRQ�RI�WKLV�LQJUHGLHQW��

&� 'HFOLQH�RI�,QGXVWU\�6HOI�*RYHUQDQFH�

��� 7KDW�KLJK�OHYHO�H[HFXWLYHV�LQ�WKH�IODYRU�LQGXVWU\�DUH�ZLOOLQJ�WR�ERDVW�RI�WKHLU�

VWUDWDJHPV�WR�JLYH�FRQVXPHUV�OHVV�YDQLOOD�IRU�WKH�VDPH�RU�JUHDWHU�SULFH�LV�QRW�XQH[SHFWHG��

��� 7KH�RQFH�SRZHUIXO�DQG�UHVSHFWHG�WUDGH�JURXS��7KH�)ODYRU�DQG�([WUDFW�

0DQXIDFWXUHUV�$VVRFLDWLRQ��³)(0$´���DEDQGRQHG�LWV�³VHOI�SROLFLQJ´�RI�PLVOHDGLQJ�YDQLOOD�

ODEHOLQJ�FODLPV�DQG�GLVEDQGLQJ�LWV�9DQLOOD�&RPPLWWHH��

��� )(0$�SUHYLRXVO\�RSSRVHG�LQGXVWU\�HIIRUWV�WR�GHFHLYH�FRQVXPHUV��EXW�FDVW�WKH�

SXEOLF�WR�WKH�FXUE�LQ�SXUVXLW�RI�PHPEHUVKLS�GXHV�IURP�LWV�ODUJHVW�PHPEHUV��

,9� )URQW�/DEHO�LV�0LVOHDGLQJ�'XH�WR�1RW�'LVFORVLQJ�1RQ�9DQLOOD�)ODYRUV�7KDW�

$IIHFW�WKH�$PRXQW�RI�9DQLOOD�8VHG�DQG�(QKDQFH�WKH�9DQLOOD�7DVWH�

��� 7KH�3URGXFW¶V�GHVLJQDWLRQ�RI�LWV�FKDUDFWHUL]LQJ�IODYRU�DV�³9DQLOOD´�ZLWKRXW�DQ\�

TXDOLI\LQJ�WHUPV�±�IODYRUHG��ZLWK�RWKHU�QDWXUDO�IODYRUV��DUWLILFLDOO\�IODYRUHG�±�JLYHV�FRQVXPHUV�WKH�

LPSUHVVLRQ�WKDW�LWV�HQWLUH�IODYRU��WDVWH�VHQVDWLRQ�DQG�LQJUHGLHQW�LPSDUWLQJ�VDPH��LV�FRQWULEXWHG�E\�

WKH�FKDUDFWHUL]LQJ�IRRG�LQJUHGLHQW�RI�YDQLOOD�EHDQV��6HH����&�)�5�����������L������GHVFULELQJ�D�

IRRG�ZKLFK�FRQWDLQV�QR�VLPXODWLQJ�DUWLILFLDO�IODYRU�DQG�QRW�VXEMHFW�WR����&�)�5�����������L�����L��

�LLL����

���'RQQD�%HUU\��8QGHUVWDQGLQJ�WKH�OLPLWDWLRQV�RI�QDWXUDO�IODYRUV��%DNLQJ%XVLQHVV�FRP��-DQ������
�����
���+DOODJDQ�DQG�'UDNH��)(0$�*5$6�DQG�8�6��5HJXODWRU\�$XWKRULW\��8�6��)ODYRU�DQG�)RRG�/DEHOLQJ�,PSOLFDWLRQV��
3HUIXPHU�	�)ODYRULVW��2FW������������&KDUOHV�=DSVDOLV�HW�DO���)RRG�FKHPLVWU\�DQG�QXWULWLRQDO�ELRFKHPLVWU\��:LOH\��
������S�������GHVFULELQJ�WKH�IODYRU�LQGXVWU\¶V�JRDO�WR�GHYHORS�YDQLOOD�FRPSRXQG�IODYRUV�³7KDW�6HHP>V@�WR�EH�$XWKHQWLF�
RU�DW�/HDVW�'HULYHG�IURP�D�1DWXUDO�6RXUFH´���HPSKDVLV�DGGHG���
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��� &RQVXPHUV�KDYH�WKHVH�H[SHFWDWLRQV�EHFDXVH�UHJXODWLRQV�KDYH�ORQJ�EHHQ�LQ�SODFH�

WR�UHTXLUH�FRPSDQLHV�WR�GHVLJQDWH�D�SURGXFW¶V�FKDUDFWHUL]LQJ�IODYRU�LQ�D�ZD\�ZKLFK�WHOOV�WKHP�

DFFXUDWH�LQIRUPDWLRQ�WR�PDNH�DQ�LQIRUPHG�FKRLFH��

��� )RU�LQVWDQFH��D�IRRG�ODEHOHG�³VWUDZEHUU\�VKRUWFDNH�´�³YDQLOOD�VR\PLON´�RU�³DSSOH�

SLH�´�ZLOO�EH�H[SHFWHG�WR�FRQWDLQ�DQ�DPRXQW�RI�WKH�FKDUDFWHUL]LQJ�LQJUHGLHQWV�±�VWUDZEHUULHV��

YDQLOOD�RU�DSSOHV�±�WR�LQGHSHQGHQWO\�FKDUDFWHUL]H�WKH�IRRG��6HH����&�)�5�����������L������³,I�WKH�

IRRG�FRQWDLQV�QR�DUWLILFLDO�IODYRU�ZKLFK�VLPXODWHV��UHVHPEOHV�RU�UHLQIRUFHV�WKH�FKDUDFWHUL]LQJ�

IODYRU��WKH�QDPH�RI�WKH�IRRG�RQ�WKH�SULQFLSDO�GLVSOD\�SDQHO�RU�SDQHOV�RI�WKH�ODEHO�VKDOO�EH�

DFFRPSDQLHG�E\�WKH�FRPPRQ�RU�XVXDO�QDPH�RI�WKH�FKDUDFWHUL]LQJ�IODYRU��H�J����YDQLOOD���LQ�OHWWHUV�

QRW�OHVV�WKDQ�RQH�KDOI�WKH�KHLJKW�RI�WKH�OHWWHUV�XVHG�LQ�WKH�QDPH�RI�WKH�IRRG��H[FHSW�WKDW«´���

��� %\�QRW�LQFOXGLQJ�DQ\�TXDOLI\LQJ�WHUPV�DIWHU�³YDQLOOD´�VXFK�DV�³IODYRUHG´�RU�³RWKHU�

QDWXUDO�IODYRUV�´�FRQVXPHUV�ZLOO�H[SHFW�WKH�3URGXFW�FRQWDLQV�DFWXDO�YDQLOOD�IURP�WKH�YDQLOOD�EHDQ��

WKDW�YDQLOOD�LV�WKH�FKDUDFWHUL]LQJ�IODYRU��WKH�DPRXQW�RI�YDQLOOD�LV�VXIILFLHQW�WR�IODYRU�WKH�3URGXFW��

QR�RWKHU�IODYRUV�VLPXODWH��UHVHPEOH��UHLQIRUFH��HQKDQFH�RU�H[WHQG�WKH�IODYRULQJ�IURP�YDQLOOD��

��� 7KH�3URGXFW¶V�IURQW�ODEHO�PLVOHDGV�FRQVXPHUV�EHFDXVH�HYHQ�WKRXJK�LW�VWDWHV�

³9DQLOOD�´�LW�GRHV�QRW�GLVFORVH�WKDW�LW�FRQWDLQV�³2WKHU�1DWXUDO�)ODYRUV�´�DV�LQGLFDWHG�RQ�LWV�

LQJUHGLHQW�OLVW��

,1*5(',(176�� 25*$1,&� 62<0,/.� �),/7(5('�:$7(5��:+2/(� 25*$1,&�
62<%($16���1$785$/�9$1,//$�)/$925�:,7+�27+(5�1$785$/�)/$9256��

$� 'HIHQGDQW¶V�)URQW�/DEHO�0LVOHDGV�&RQVXPHUV�E\�1RW�'LVFORVLQJ�1RQ�9DQLOOD�3ODQW�

9DQLOOD�)ODYRUV�

��� )HGHUDO�UHJXODWLRQV�GHILQH�³2WKHU�1DWXUDO�)ODYRUV´�DV�IODYRUV�QRW�IURP�WKH�SURGXFW�

ZKRVH�IODYRU�LV�VLPXODWHG��
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,I�WKH�IRRG�FRQWDLQV�ERWK�D�FKDUDFWHUL]LQJ�IODYRU�IURP�WKH�SURGXFW�ZKRVH�IODYRU�LV�
VLPXODWHG�DQG�RWKHU�QDWXUDO�IODYRU�ZKLFK�VLPXODWHV��UHVHPEOHV�RU�UHLQIRUFHV�WKH�
FKDUDFWHUL]LQJ�IODYRU��WKH�IRRG�VKDOO�EH�ODEHOHG�LQ�DFFRUGDQFH�ZLWK�WKH�
LQWURGXFWRU\�WH[W�DQG�SDUDJUDSK��L�����L��RI�WKLV�VHFWLRQ�DQG�WKH�QDPH�RI�WKH�IRRG�
VKDOO�EH�LPPHGLDWHO\�IROORZHG�E\�WKH�ZRUGV��ZLWK�RWKHU�QDWXUDO�IODYRU��LQ�OHWWHUV�
QRW�OHVV�WKDQ�RQH�KDOI�WKH�KHLJKW�RI�WKH�OHWWHUV�XVHG�LQ�WKH�QDPH�RI�WKH�
FKDUDFWHUL]LQJ�IODYRU��

��� 7KH�WHUP�³:LWK�2WKHU�1DWXUDO�)ODYRUV´�IROORZLQJ�WKH�QDPH�RI�WKH�FKDUDFWHUL]LQJ�

IODYRU�RI�YDQLOOD��³1DWXUDO�9DQLOOD�)ODYRU´��RQ�WKH�LQJUHGLHQW�OLVW�PHDQV�WKHVH�IODYRUV�����DUH�QRW�

GHULYHG�IURP�YDQLOOD�DQG�����³VLPXODWH>V@��UHVHPEOH>V@�RU�UHLQIRUFH>V@�WKH�FKDUDFWHUL]LQJ�IODYRU´�

RI�YDQLOOD���6HH����&�)�5�����������L�����LLL���

��� 7KRXJK�GHIHQGDQW�GLVFORVHV�WKH�QRQ�YDQLOOD�IODYRUV�RQ�WKH�LQJUHGLHQW�OLVW��LW�LV�DOVR�

UHTXLUHG�WR�LQFOXGH�WKHP�RQ�WKH�IURQW�ODEHO��

��� ,I�WKH�DPRXQW�RI�YDQLOOD�IURP�YDQLOOD�EHDQV�LV�VXIILFLHQW�WR�LQGHSHQGHQWO\�

FKDUDFWHUL]H�WKH�3URGXFW��WKH�IURQW�ODEHO�FRXOG�VWDWH�³>9DQLOOD@�:LWK�2WKHU�1DWXUDO�)ODYRU�´�6HH�

���&�)�5�����������L�����LLL���VHH�DOVR����&�)�5�����������L������³LQWURGXFWRU\�WH[W´�GHVFULELQJ�

VFHQDULR�ZKHUH�IRRG�FRQWDLQV�³QR�DUWLILFLDO�IODYRU�ZKLFK�VLPXODWHV��UHVHPEOHV�RU�UHLQIRUFHV�WKH�

FKDUDFWHUL]LQJ�IODYRU�´�DQG�QRQH�RI�WKH�VXE�SDUDJUDSKV�RI����&�)�5�����������L�����DSSO\���

��� ,I�WKH�DPRXQW�RI�YDQLOOD�IURP�YDQLOOD�EHDQV�LV�LQVXIILFLHQW�WR�LQGHSHQGHQWO\�

FKDUDFWHUL]H�WKH�3URGXFW��WKH�IURQW�ODEHO�ZRXOG�VWDWH�³>9DQLOOD@�)ODYRUHG�:LWK�2WKHU�1DWXUDO�

)ODYRU�´�6HH����&�)�5�����������L�����LLL��UHIHUULQJ�WR�³SDUDJUDSK��L�����L��RI�WKLV�VHFWLRQ´��VHH�

DOVR����&�)�5�����������L�����L���

��� 'HIHQGDQW¶V�IURQW�ODEHO�IDLOV�WR�FKRRVH�HLWKHU�RI�WKHVH�RSWLRQV�ZKLFK�LV�PLVOHDGLQJ�

WR�FRQVXPHUV�ZKR�H[SHFW�WKH�3URGXFW¶V�IODYRU�WR�FRPH�HQWLUHO\�IURP�YDQLOOD��VLQFH�WKHUH�DUH�QR�

TXDOLILFDWLRQV�RQ�WKH�IURQW�ODEHO��
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%� (YHQ�,I�WKH�)URQW�/DEHO�,QGLFDWHG�³:LWK�2WKHU�1DWXUDO�)ODYRU�´�LW�:RXOG�EH�

0LVOHDGLQJ�WR�)DLO�WR�'LVWLQJXLVK�³9DQLOOD´�

��� ,I�WKH�IURQW�ODEHO�PHUHO\�VWDWHG�³9DQLOOD�)ODYRU�:LWK�2WKHU�1DWXUDO�)ODYRU�´�

FRQVXPHUV�ZRXOG�VWLOO�EH�GHFHLYHG�EHFDXVH�WKH\�DUH�DFFXVWRPHG�WR�WKH�VWDQGDUGL]HG�YDQLOOD�

LQJUHGLHQWV�±�YDQLOOD�H[WUDFW�DQG�YDQLOOD�IODYRULQJ��

��� %HFDXVH�WKHVH�LQJUHGLHQWV�³DUH�H[SHQVLYH´�DQG�YDOXHG�E\�FRQVXPHUV�EHFDXVH�RI�

WKHLU�TXDOLW\��LW�PLVOHDGLQJ�WR�QRW�GLVWLQJXLVK�VXFK�IODYRU�FRPELQDWLRQV�IURP�RWKHU�VLPLODU�

SURGXFWV��([KLELW�$��/HWWHU�IURP�)'$�WR�(UQLH�0ROLQD��:DUQHU�-HQNLQVRQ�&RPSDQ\�RI�

&DOLIRUQLD��-DQXDU\�����������³WKH�JHQHUDO�SULQFLSOHV�RI����&)5�������VKRXOG�DSSO\´�ZKHQ�D�

SURGXFW�FRQWDLQV�YDQLOOD�ZLWK�RWKHU�QDWXUDO�IODYRUV�VR�FRQVXPHUV�DUH�QRW�PLVOHG�DV�WR�WKH�DPRXQW�

RI�YDQLOOD���

��� ���&�)�5����������E��UHTXLUHV�GLVFORVXUH�RI�WKH�³SHUFHQWDJH�V��RI�DQ\�

FKDUDFWHUL]LQJ�LQJUHGLHQW�V��RU�FRPSRQHQW�V��>DV�SDUW�RI�WKH�SURGXFW�QDPH@�ZKHQ�WKH�SURSRUWLRQ�

RI�VXFK�LQJUHGLHQW�V��RU�FRPSRQHQW�V��LQ�WKH�IRRG�KDV�D�PDWHULDO�EHDULQJ�RQ�SULFH�RU�FRQVXPHU�

DFFHSWDQFH�RU�ZKHQ�WKH�ODEHOLQJ�RU�WKH�DSSHDUDQFH�RI�WKH�IRRG�PD\�RWKHUZLVH�FUHDWH�DQ�HUURQHRXV�

LPSUHVVLRQ�WKDW�VXFK�LQJUHGLHQW�V��RU�FRPSRQHQW�V��LV�SUHVHQW�LQ�DQ�DPRXQW�JUHDWHU�WKDQ�LV�

DFWXDOO\�WKH�FDVH�´�

��� ,I�WKH�³1DWXUDO�9DQLOOD�)ODYRU�:LWK�2WKHU�1DWXUDO�)ODYRUV´�FRQVLVWV�RI�KDOI�YDQLOOD�

DQG�KDOI�QRQ�YDQLOOD�QDWXUDO�IODYRUV��WKH�3URGXFW�QDPH�VKRXOG�VWDWH�³FRQWDLQV�����YDQLOOD�H[WUDFW�

DQG�����QRQ�YDQLOOD�IODYRUV´�RU�ZKDWHYHU�WKH�SURSRUWLRQV�DUH��([KLELW�$�����&�)�5����������E���

9� *DV�&KURPDWRJUDSK\�0DVV�6SHFWURPHWU\�$QDO\VLV�5HYHDOV�WKH�3URGXFW�

&RQWDLQV�/LWWOH�LI�DQ\�5HDO�9DQLOOD�\HW�+LJK�/HYHOV�RI�1RQ�9DQLOOD�9DQLOOLQ�

��� 2QH�RI�WKH�PRVW�YDOXDEOH�ZD\V�WR�GHWHFW�IRRG�IUDXG�LV�WR�EUHDN�D�IRRG�GRZQ�LQWR�

LWV�FRPSRQHQW�SDUWV��

��� :KHUH�D�IODYRU�LV�WKH�WDUJHW�RI�IRRG�IUDXG��JDV�FKURPDWRJUDSK\�PDVV�VSHFWURPHWU\�

�³*&�06´��LV�³WKH�DQDO\VLV�PHWKRG�RI�FKRLFH�IRU�VPDOOHU�DQG�YRODWLOH�PROHFXOHV�VXFK�DV�

EHQ]HQHV��DOFRKROV�DQG�DURPDWLFV´�DV�LW�LV�DEOH�WR�³VHSDUDWH�FRPSOH[�PL[WXUHV�>��DQG@�WR�TXDQWLI\�

DQDO\WHV�´��

���7KHUPR)LVKHU�6FLHQWLILF��*DV�&KURPDWRJUDSK\�0DVV�6SHFWURPHWU\��*&�06��,QIRUPDWLRQ��
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��� %HJLQQLQJ�ZLWK�WKH�JDV�FKURPDWRJUDSK��WKH�VDPSOH�LV�YDSRUL]HG��WKH�JDV�SKDVH��

DQG�VHSDUDWHG�LQWR�LWV�FRPSRQHQWV�E\�D�FDSLOODU\�FROXPQ�³SDFNHG�ZLWK�D�VWDWLRQDU\��VROLG��

SKDVH�´�

��� 7KH�FRPSRXQGV�DUH�³SURSHOOHG�E\�DQ�LQHUW�FDUULHU�JDV�VXFK�DV�DUJRQ��KHOLXP�RU�

QLWURJHQ´�ZKHUH�WKH\��VHSDUDWH�IURP�HDFK�RWKHU�DQG�³HOXWH�IURP�WKH�FROXPQ�DW�GLIIHUHQW�WLPHV��

ZKLFK�LV�JHQHUDOO\�UHIHUUHG�WR�DV�WKHLU�UHWHQWLRQ�WLPHV�´�

��� $IWHU�WKH�FRPSRQHQWV�H[LW�WKH�*&�FROXPQ��³WKH\�DUH�LRQL]HG�E\�WKH�PDVV�

VSHFWURPHWHU�XVLQJ�HOHFWURQ�RU�FKHPLFDO�LRQL]DWLRQ�VRXUFHV�´�

��� ,RQL]HG�PROHFXOHV�JHW�DFFHOHUDWHG�WKURXJK�WKH�PDVV�DQDO\]HU��ZKLFK�LV�W\SLFDOO\�D�

TXDGUXSROH�RU�LRQ�WUDS��

��� 7KHQ�WKH�³LRQV�DUH�VHSDUDWHG�EDVHG�RQ�WKHLU�GLIIHUHQW�PDVV�WR�FKDUJH��P�]��UDWLRV�´�

��� 7KH�ODVW�VWHSV�³LQYROYH�LRQ�GHWHFWLRQ�DQG�DQDO\VLV��ZLWK�FRPSRXQG�SHDNV�

DSSHDULQJ�DV�D�IXQFWLRQ�RI�WKHLU�P�]�UDWLRV��ZLWK�SHDN�KHLJKWV�³SURSRUWLRQDO�WR�WKH�TXDQWLW\�RI�WKH�

FRUUHVSRQGLQJ�FRPSRXQG�´�

��� $�FRPSOH[�VDPSOH�ZLOO�JHQHUDWH�³VHYHUDO�GLIIHUHQW�SHDNV��DQG�WKH�ILQDO�UHDGRXW�

ZLOO�EH�D�PDVV�VSHFWUXP´�ZKLFK�SORWV�WKH�HOXWLRQ�WLPH�RQ�WKH�;�D[LV�DQG�WKH�DPRXQW�RU�LQWHQVLW\�

RI�WKH�FRPSRXQGV�RQ�WKH�<�D[LV���

��� &RPSXWHU�GDWDEDVHV�RI�PDVV�VSHFWUD�DUH�XVHG��OLNH�D�'1$�GDWDEDVH��WR�PDWFK�WKH�

GHWHFWHG�FRPSRXQGV�EDVHG�RQ�WKHLU�P�]�UDWLR���

��� )RU�D�IODYRU�OLNH�YDQLOOD��*&�06�FDQ�GHWHFW�WKH�SUHVHQFH�RI�WKH�IRXU�YDQLOOD�

PDUNHU�FRPSRXQGV��ZKLFK�DUH�SUHVHQW�LQ�FRQVLVWHQW�DPRXQWV��

&RPSRXQGV 3HUFHQW�3UHVHQW�LQ�9DQLOOD�%HDQV
YDQLOOLQ ���������

S�K\GUR[\EHQ]DOGHK\GH ����
YDQLOOLF DFLG �����

S�K\GUR[\EHQ]RLF�DFLG� ������

��� 7KH�3URGXFW�ZDV�VXEMHFWHG�WR�*&�06�DQDO\VLV�ZKLFK�JHQHUDWHG�WKH�EHORZ�

FKURPDWRJUDP�DQG�SHDN�DVVLJQPHQW�WDEOH���([KLELW�%��*&�06�5HSRUW��-DQXDU\�����������S�����

�� ,G��
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&KURPDWRJUDP�

��� 7KH�SHDN�DVVLJQPHQW�WDEOH�LGHQWLILHG�WKH�IODYRU�FRPSRXQGV�E\�PDWFKLQJ�WKHLU�P�]�

UDWLR�ZLWK�D�FRPSXWHU�GDWDEDVH�RI�YLUWXDOO\�DOO�NQRZQ�FRPSRXQGV��([KLELW�%��*&�06�5HSRUW��

-DQXDU\�����������S�����
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3HDN�$VVLJQPHQW�7DEOH�

��� 7KH�UHODWLYH�DPRXQWV�RI�WKH�GHWHFWHG�FRPSRXQGV�DUH�LQGLFDWHG�LQ�FROXPQV�WZR�

�$UHD�,QWHJUDWLRQ��DQG�IRXU��FRQFHQWUDWLRQ�SDUWV�SHU�PLOOLRQ�RU�³&RQF��330�Z�Z�´���

��� 7KH�PRVW�FRQFHQWUDWHG�FRPSRXQGV��FRUUHVSRQGLQJ�WR�WKH�KLJKHVW�SHDNV�ZHUH�IURP�

YDQLOOLQ��06�6FDQ���������������330��DQG�PDOWRO��06�6FDQ��������������330���

��� :LWK�UHVSHFW�WR�WKH�IRXU�YDQLOOD�PDUNHU�FRPSRXQGV��WKH�3URGXFW��RQO\�FRQWDLQV�

YDQLOOLQ��
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��� %HFDXVH�YDQLOOLQ�KDV�WKH�VDPH�FKHPLFDO�SURILOH�ZKHWKHU�REWDLQHG�IURP�YDQLOOD�

EHDQV�RU�SURGXFHG�V\QWKHWLFDOO\��WKH�DEVHQFH�RI�S�K\GUR[\EHQ]DOGHK\GH��S�K\GUR[\EHQ]RLF�DFLG�

DQG�YDQLOOLF�DFLG�LV�VLJQLILFDQW��

��� 7KLV�LV�EHFDXVH�PRVW�YDQLOOLQ�XVHG�LQ�IRRG�WR�VLPXODWH�YDQLOOD�LV�QRW�REWDLQHG�IURP�

YDQLOOD�EHDQV�EXW�IURP�DUWLILFLDO�SURFHVVHV�ZKLFK�FRQYHUW�QDWXUDO�VRXUFH�PDWHULDOV�WR�YDQLOOLQ��

��� 7R�HYDOXDWH�ZKHWKHU�WKH�YDQLOOLQ�LV�IURP�YDQLOOD�EHDQV�RU�IHUXOLF�DFLG��HXJHQRO�RU�

OLJQLQ��WKH�UHODWLYH�DPRXQWV�RI�WKH�IRXU�PDUNHU�FRPSRXQGV�DUH�ORRNHG�DW�WR�GHPRQVWUDWH�

DXWKHQWLFLW\�RI�WKH�YDQLOOD��

��� )RU�LQVWDQFH��WKH�UDWLR�RI�YDQLOOLQ�WR�S�K\GUR[\EHQ]DOGHK\GH�LV�URXJKO\�ILIWHHQ�WR�

RQH��������LQ�D�VDPSOH�RI�DXWKHQWLF�YDQLOOD�GHULYHG�IURP�YDQLOOD�EHDQV��

��� :KHUH�D�SURGXFW�RU�VDPSOH�FRQWDLQV�UHODWLYH�DPRXQWV�RI�WKHVH�FRPSRXQGV�±�RU�

QRQH�DW�DOO�±�ZKLFK�GHYLDWH�VLJQLILFDQWO\�IURP�WKLV�UDWLR��LW�LV�D�PROHFXODU�LQGLFDWRU�WKDW�ZKDW�

WDVWHV�OLNH�YDQLOOD�WR�SODLQWLII�DQG�FRQVXPHUV�LV�DFWXDOO\�QRW�IURP�YDQLOOD��

��� *LYHQ�WKH�WRWDO�DEVHQFH�RI�WKH�QRQ�YDQLOOLQ�PDUNHU�FRPSRXQGV�DQG�WKH�KLJK�OHYHO�

RI�YDQLOOLQ��WKH�ORJLFDO�FRQFOXVLRQ�LV�WKDW�LI�UHDO�YDQLOOD�LV�XVHG��LW�LV�LQ�WUDFH�RU�GH�PLQLPLV�

DPRXQWV�QRW�GHWHFWDEOH�E\�DGYDQFHG�VFLHQWLILF�PHDQV��

��� 1RQ�YDQLOOD�YDQLOOLQ�LV�W\SLFDOO\�DGGHG�WR�IODYRUV�FRQWDLQLQJ�D�GURS�RI�UHDO�YDQLOOD�

WR�³IRUWLI\´�RU�³VSLNH´�D�YDQLOOD�WDVWH��

��� +RZHYHU��WKH�3URGXFW¶V�IURQW�ODEHO�GRHV�QRW�VWDWH�³FRQWDLQV�VRPH�YDQLOOD´�RU�

³PDGH�ZLWK�D�GURS�RI�YDQLOOD�´�EXW�UDWKHU��GHVLJQDWHV�WKH�FKDUDFWHUL]LQJ�IODYRU�DV�³9DQLOOD´�

ZLWKRXW�DQ\�TXDOLI\LQJ�WHUPV��

��� 7KH�3URGXFW¶V�IURQW�ODEHO�IDLOV�WR�GHFODUH�WKH�SUHVHQFH�RI�³RWKHU�QDWXUDO�IODYRU´�LV�

EDVHG�LQ�SDUW�RQ�WKH�GHWHFWLRQ�RI�PDOWRO��06�6FDQ��������������330���

��� 0DOWRO�LV�D�IODYRU�HQKDQFHU�DQG�V\QWKHWLF�IODYRULQJ�VXEVWDQFH�ZKLFK�GRHV�QRW�

³FRQWULEXWH�D�IODYRU�RI�LWV�RZQ´�EXW�LV�XVHG�WR�HQKDQFH�DQG�VXEVWLWXWH�IRU�UHDO�YDQLOOD��E\�

LQFUHDVLQJ�WKH�VZHHWQHVV�RI�D�IRRG�RU�EHYHUDJH���

��� ��� &�)�5�� �� ��������E�� �³6\QWKHWLF� IODYRULQJ� VXEVWDQFHV� DQG� DGMXYDQWV�´��� 0DOWRO�� 8/�
3URVSHFWRU��%U\DQ�:��1DVK�	�6RQV�/WG���� /LQDORRO¶V�FRQFHQWUDWLRQ�DW������330�H[FHHGV�PRUH�
WKDQ�KDOI�RI�WKH�FRPSRXQGV�GHWHFWHG�E\�WKH�*&�06�DQDO\VLV��UHYHDOLQJ�LWV�LPSRUWDQFH�WR�WKH�RYHUDOO�
FRPSRVLWLRQ�RI�WKH�3URGXFW��
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��� *LYHQ�WKH�LPSRUWDQFH�RI�PDOWRO�WR�FUHDWLQJ�D�YDQLOOD�IODYRU�LQ�WKH�3URGXFW�

FRQVLGHULQJ�LW�DSSHDUV�WR�KDYH�OLWWOH�WR�QR�YDQLOOD��DQG�WKDW�PDOWRO�LV�GHVLJQDWHG�D�V\QWKHWLF�

IODYRULQJ�VXEVWDQFH��QR�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�VXFK�DQ�LQWHJUDO�FRPSRQHQW�RI�WKH�

3URGXFW�WR�EH�V\QWKHWLF�DV�PDOWRO�LV���6HH����&�)�5������������E���³6\QWKHWLF�IODYRULQJ�VXEVWDQFHV�

DQG�DGMXYDQWV�´���

9,� 7KH�3URGXFW�6KRXOG�%H�/DEHOHG�$UWLILFLDOO\�)ODYRUHG�

��� 7R�WKH�H[WHQW�WKH�³2WKHU�1DWXUDO�)ODYRUV´�FRQWDLQ�YDQLOOLQ�IURP�D�QDWXUDO�VRXUFH�

DQG�PDGH�WKURXJK�D�QDWXUDO�SURFHVV��\HW�QRW�GHULYHG�IURP�WKH�YDQLOOD�SODQW��LW�LV�PLVOHDGLQJ�WR�QRW�

UHSUHVHQW�WKH�3URGXFW�DV�³$UWLILFLDOO\�)ODYRUHG´�RQ�WKH�IURQW�ODEHO��

���� 7KLV�LV�EHFDXVH�WKH�³VWDQGDUGV�RI�LGHQWLW\�IRU�YDQLOOD�H[WUDFW�����&)5����������

DQG�YDQLOOD�IODYRULQJ�����&)5����������GR�QRW�SURYLGH�IRU�WKH�XVH�RI�YDQLOOLQ�´�VXFK�WKDW�HYHQ�

³QDWXUDO�YDQLOOLQ´�PD\�QRW�³EH�XVHG�WR�PDNH�QDWXUDO�YDQLOOD�IODYRUV�´��([KLELW�&��)'$�/HWWHU��

)HUUH�+RFNHQVPLWK�WR�5LFKDUG�%URZQHOO��-U���$SULO�����������SS�������VHH����&�)�5����

��������D����������OLVWLQJ�JO\FHULQ��SURS\OHQH�JO\FRO��VXJDU��GH[WURVH�DQG�FRUQ�VLUXS�DV�RQO\�

RSWLRQDO�LQJUHGLHQWV�IRU�YDQLOOD�H[WUDFW���

���� 9DQLOOLQ�PD\�EH�DGGHG�WR�YDQLOOD�H[WUDFW�EXW�WKH�LQJUHGLHQW�OLVW�PXVW�VD\�³FRQWDLQV�

YDQLOOLQ��DQ�DUWLILFLDO�IODYRU��RU�IODYRULQJ�´�DQG�WKH�IURQW�ODEHO�LV�UHTXLUHG�WR�GLVFORVH�WKH�SUHVHQFH�

RI�DUWLILFLDO�IODYRU���6HH�9DQLOOD�YDQLOOLQ�H[WUDFW�DW����&�)�5������������E���³7KH�VSHFLILHG�QDPH�

RI�WKH�IRRG�LV�µ9DQLOOD�YDQLOOLQ�H[WUDFW�B�IROG¶�RU�µB�IROG�YDQLOOD�YDQLOOLQ�H[WUDFW¶��IROORZHG�

LPPHGLDWHO\�E\�WKH�VWDWHPHQW�µFRQWDLQV�YDQLOOLQ��DQ�DUWLILFLDO�IODYRU��RU�IODYRULQJ�¶�´���

���� (YHQ�LI�WKH�YDQLOOLQ�LV�SURGXFHG�WKURXJK�D�QDWXUDO�SURFHVV��WKH�IURQW�ODEHO�

VWDWHPHQWV�DQG�LPDJHV�LPSO\�WKH�3URGXFW¶V�IODYRU�³LV�D�µQDWXUDO�YDQLOOD�IODYRU¶´�HYHQ�WKRXJK�

QDWXUDOO\�SURGXFHG�YDQLOOLQ�³LV�QRW�GHULYHG�IURP�YDQLOOD�EHDQV���([KLELW�'��)'$�/HWWHU��)HUUH�

+RFNHQVPLWK�WR�5LFKDUG�%URZQHOO��-U���$XJXVW����������S�����

���� 1DWXUDOO\�SURGXFHG�YDQLOOLQ�PD\�EH�GHVLJQDWHG�DV�³µQDWXUDO�IODYRU¶�RU�µFRQWDLQV�

QDWXUDO�IODYRU¶´�LQ�WKH�FRQWH[W�RI�WKH�JHQHUDO�IODYRU�UHJXODWLRQV�DW����&�)�5�������������([KLELW�'��

)'$�/HWWHU��)HUUH�+RFNHQVPLWK�WR�5LFKDUG�%URZQHOO��-U���$XJXVW����������S�����
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���� +RZHYHU��DGGLQJ�DQ\�W\SH�RU�DPRXQW�RI�YDQLOOLQ�WR�D�YDQLOOD�H[WUDFW�RU�YDQLOOD�

IODYRULQJ�DQG�LPSO\LQJ�WKH�3URGXFW�FRQWDLQV�D�³QDWXUDO�YDQLOOD�IODYRU´�LV�PLVOHDGLQJ�WR�FRQVXPHUV�

DQG�LQ�YLRODWLRQ�RI�ODZ��

���� ,I�QDWXUDOO\�SURGXFHG�YDQLOOLQ�ZHUH�DGGHG�VHSDUDWHO\�WR�DQRWKHU�ILQLVKHG�IRRG��LW�

ZRXOG�EH�OLVWHG�LQ�WKH�LQJUHGLHQWV�DV�³µYDQLOOLQ¶�RU�µQDWXUDO�IODYRU¶�EXW�LW�VKRXOG�QRW�EH�GRQH�LQ�D�

ZD\�WR�LPSO\�WKDW�LW�LV�D�µQDWXUDO�YDQLOOD�IODYRU¶�EHFDXVH�LW�LV�QRW�GHULYHG�IURP�YDQLOOD�EHDQV�´��

([KLELW�(��)'$�/HWWHU��1HJDVK�%HOD\�WR�$JQHWD�:HLV]��2FWREHU�����������

���� $GGLQJ�QDWXUDOO\�SURGXFHG�YDQLOOLQ�WR�D�UHDO�YDQLOOD�IODYRU�OLNH�YDQLOOD�H[WUDFW��

FRXSOHG�ZLWK�VWDWHPHQWV�DQG�LPDJHV�RI�YDQLOOD�GHFHLYHV�FRQVXPHUV�WR�WKLQN�WKH�YDQLOOD�WDVWH�LV�

IURP�YDQLOOD�EHDQV��

���� 7KH�)'$¶V�JXLGDQFH�RQ�ODEHOLQJ�QDWXUDOO\�GHULYHG�YDQLOOLQ�DOORZV�IRU�LW�WR�EH�

ODEHOHG�D�³QDWXUDO�IODYRU´�RQO\�RXWVLGH�WKH�FRQWH[W�RI�WKH�VWDQGDUGL]HG�YDQLOOD�LQJUHGLHQWV�³XQGHU�

VHFWLRQV�������������������DQG���������LQ����&)5�´��([KLELW�'��)'$�/HWWHU��)HUUH�+RFNHQVPLWK�

WR�5LFKDUG�%URZQHOO��-U���$XJXVW����������S�����

���� $�SODLQ�UHDGLQJ�RI�WKH�IODYRU�UHJXODWLRQV�FRXSOHG�ZLWK�WKH�FRPSOHWH�DEVHQFH�RI�

QRQ�YDQLOOLQ�PDUNHU�FRPSRXQGV�ZRXOG�UHTXLUH�WKH�3URGXFW�EH�GHVLJQDWHG�DV�³DUWLILFLDOO\�

IODYRUHG�´�6HH����&�)�5�����������L�����LL���³,I�QRQH�RI�WKH�QDWXUDO�IODYRU�XVHG�LQ�WKH�IRRG�LV�

GHULYHG�IURP�WKH�SURGXFW�ZKRVH�IODYRU�LV�VLPXODWHG��WKH�IRRG�LQ�ZKLFK�WKH�IODYRU�LV�XVHG�VKDOO�EH�

ODEHOHG�HLWKHU�ZLWK�WKH�IODYRU�RI�WKH�SURGXFW�IURP�ZKLFK�WKH�IODYRU�LV�GHULYHG�RU�DV�µDUWLILFLDOO\�

IODYRUHG�¶´���

9,,� &RQFOXVLRQ�

���� 7KH�LGHQWLILFDWLRQ�RI�³1DWXUDO�9DQLOOD�)ODYRU�:LWK�2WKHU�1DWXUDO�)ODYRUV´�RQ�WKH�

LQJUHGLHQW�OLVW�LV�QRW�VXIILFLHQW�WR�FXUH�WKH�PLVOHDGLQJ�IURQW�ODEHO�GHVLJQDWLRQ�RI�³9DQLOOD´�EHFDXVH�

LW�IDLOV�WR�WHOO�FRQVXPHUV�WKDW�WKH�3URGXFW�FRQWDLQV�D�GH�PLQLPLV�DPRXQW�RI�YDQLOOD�DQG�WKDW�WKH�

YDQLOOD�WDVWH�LV�VXSSOLHG�E\�QRQ�YDQLOOD�YDQLOOLQ��DQ�DUWLILFLDO�IODYRU�ZKHQ�XVHG�ZLWK�YDQLOOD��DQG�

PDOWRO��

���� 7KH�*&�06�DQDO\VLV��WKH�IODYRULQJ�UHJXODWLRQV�DQG�GHIHQGDQW¶V�FOHDU�YLRODWLRQ�RI�

WKH�UHJXODWLRQV�SURYLGH�VXSSRUW�IRU�WKH�FHQWUDO�FRQWHQWLRQ�WKDW�WKH�3URGXFW¶V�ODEHO�GHFHLYHV�

FRQVXPHUV�WR�H[SHFW�LW�FRQWDLQV�PRUH�YDQLOOD�WKDQ�LW�DFWXDOO\�GRHV���
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���� 7KH�3URGXFW¶V�ODEHO�YLRODWHV�WKH�IODYRU�GHFODUDWLRQ�UHTXLUHPHQWV�EHFDXVH�LW�HLWKHU�

FRQWDLQV�³DQ�DPRXQW�RI�FKDUDFWHUL]LQJ�LQJUHGLHQW�LQVXIILFLHQW�WR�LQGHSHQGHQWO\�FKDUDFWHUL]H�WKH�

IRRG��RU�WKH�IRRG�FRQWDLQV�QR�VXFK�LQJUHGLHQW�´��6HH����&�)�5�����������L�����L���LQVWUXFWLQJ�WKDW�

³WKH�QDPH�RI�WKH�FKDUDFWHUL]LQJ�IODYRU�PD\�EH�LPPHGLDWHO\�SUHFHGHG�E\�WKH�ZRUG�µQDWXUDO¶�DQG�

VKDOO�EH�LPPHGLDWHO\�IROORZHG�E\�WKH�ZRUG�µIODYRUHG¶´���

���� 'HIHQGDQW¶V�EUDQGLQJ�DQG�SDFNDJLQJ�RI�WKH�3URGXFW�LV�GHVLJQHG�WR�±�DQG�GRHV�±�

GHFHLYH��PLVOHDG��DQG�GHIUDXG�FRQVXPHUV��

���� 'HIHQGDQW�KDV�VROG�PRUH�RI�WKH�3URGXFWV�DQG�DW�KLJKHU�SULFHV�SHU�XQLW�WKDQ�LW�

ZRXOG�KDYH�LQ�WKH�DEVHQFH�RI�WKLV�PLVFRQGXFW��UHVXOWLQJ�LQ�DGGLWLRQDO�SURILWV�DW�WKH�H[SHQVH�RI�

FRQVXPHUV��

���� 7KH�DPRXQW�DQG�SURSRUWLRQ�RI�WKH�FKDUDFWHUL]LQJ�FRPSRQHQW��YDQLOOD��KDV�D�

PDWHULDO�EHDULQJ�RQ�SULFH�RU�FRQVXPHU�DFFHSWDQFH�RI�WKH�3URGXFWV�EHFDXVH�FRQVXPHUV�DUH�ZLOOLQJ�

WR�SD\�PRUH�IRU�VXFK�3URGXFWV��

���� 7KH�YDOXH�RI�WKH�3URGXFW�WKDW�SODLQWLII�SXUFKDVHG�DQG�FRQVXPHG�ZDV�PDWHULDOO\�

OHVV�WKDQ�LWV�YDOXH�DV�UHSUHVHQWHG�E\�GHIHQGDQW��

���� +DG�SODLQWLII�DQG�FODVV�PHPEHUV�NQRZQ�WKH�WUXWK��WKH\�ZRXOG�QRW�KDYH�ERXJKW�WKH�

3URGXFWV�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

���� $V�D�UHVXOW�RI�WKH�IDOVH�DQG�PLVOHDGLQJ�ODEHOLQJ��WKH�3URGXFW�LV�VROG�DW�D�SUHPLXP�

SULFH��DSSUR[LPDWHO\�QR�OHVV�WKDQ�������SHU����2=��H[FOXGLQJ�WD[��FRPSDUHG�WR�RWKHU�VLPLODU�

SURGXFWV�UHSUHVHQWHG�LQ�D�QRQ�PLVOHDGLQJ�ZD\���

-XULVGLFWLRQ�DQG�9HQXH�

���� -XULVGLFWLRQ�LV�SURSHU�SXUVXDQW�WR����8�6�&���������G������&ODVV�$FWLRQ�)DLUQHVV�

$FW�RI������RU�³&$)$´���

���� 8QGHU�&$)$��GLVWULFW�FRXUWV�KDYH�RULJLQDO�IHGHUDO�MXULVGLFWLRQ�RYHU�FODVV�DFWLRQV�

LQYROYLQJ�����DQ�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�RI�DW�OHDVW�������������DQG�����PLQLPDO�

GLYHUVLW\����

���� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��WKH�DJJUHJDWH�DPRXQW�LQ�FRQWURYHUV\�LV�PRUH�WKDQ�

���������������H[FOXVLYH�RI�LQWHUHVWV�DQG�FRVWV��
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���� 7KLV�LV�D�UHDVRQDEOH�DVVXPSWLRQ�EHFDXVH�GHIHQGDQW¶V�3URGXFWV�DUH�VROG�LQ�ZLGHO\�

WKURXJKRXW�DQG�KDYH�EHHQ�VROG�EHDULQJ�WKH�DOOHJHGO\�PLVOHDGLQJ�FODLPV�IRU�VHYHUDO�\HDUV��

���� 'HIHQGDQW�LV�D�FLWL]HQ�RI�1HZ�<RUN�EHFDXVH�HYHQ�WKRXJK�LW�LV�LQFRUSRUDWHG�LQ�

'HODZDUH��LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LV�LQ�1HZ�<RUN��

���� 3ODLQWLII�LV�D�FLWL]HQ�RI�&DOLIRUQLD��

���� �³0LQLPDO�GLYHUVLW\´�H[LVWV�EHFDXVH�WKH�SDUWLHV�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV��

���� 7KLV�FRXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�GHIHQGDQW�EHFDXVH�LW�FRQGXFWV�DQG�

WUDQVDFWV�EXVLQHVV��FRQWUDFWV�WR�SURYLGH�DQG�RU�VXSSO\�DQG�SURYLGHV�DQG�RU�VXSSOLHV�VHUYLFHV�

DQG�RU�JRRGV�ZLWKLQ�&DOLIRUQLD��

���� 9HQXH�LV�SURSHU�EHFDXVH�SODLQWLII�DQG�PDQ\�FODVV�PHPEHUV�UHVLGH�LQ�WKLV�'LVWULFW�

DQG�GHIHQGDQW�GRHV�EXVLQHVV�LQ�WKLV�'LVWULFW�DQG�6WDWH��

���� $�VXEVWDQWLDO�SDUW�RI�HYHQWV�DQG�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLPV�RFFXUUHG�LQ�

WKLV�'LVWULFW��

3DUWLHV�

���� 3ODLQWLII�LV�D�FLWL]HQ�RI�6DQ�)UDQFLVFR��&DOLIRUQLD���3ODLQWLII�ERXJKW�WKH�3URGXFW�LQ�

)HEUXDU\�������IURP�D�:KROH�)RRGV�VWRUH�ORFDWHG�RQ�0DUNHW�6WUHHW�LQ�6DQ�)UDQFLVFR��&DOLIRUQLD��

���� 'HIHQGDQW�:HVWEUDH�1DWXUDO��,QF��LV�D�'HODZDUH�FRUSRUDWLRQ�ZLWK�D�SULQFLSDO�SODFH�

RI�EXVLQHVV�RQ�/RQJ�,VODQG��1HZ�<RUN��

���� 3ODLQWLII�ZDV�HFRQRPLFDOO\�KDUPHG�E\�'HIHQGDQW¶V�IDOVH��GHFHSWLYH��DQG�

PLVOHDGLQJ�EUDQGLQJ�DQG�SDFNDJLQJ�RI�WKH�3URGXFW�DV�WKH�YDOXH�RI�WKH�3URGXFW�ZDV�OHVV�WKDQ�WKDW�

3ODLQWLII�DFWXDOO\�SXUFKDVHG�DQG�ZDV�PDWHULDOO\�OHVV�WKDQ�LWV�YDOXH�DV�PLVUHSUHVHQWHG�E\�

'HIHQGDQW���

���� 3ODLQWLII�ZRXOG�FRQVLGHU�SXUFKDVLQJ�WKH�3URGXFW�DJDLQ�LI�WKH�ODEHOLQJ�ZHUH�

DFFXUDWH��

&ODVV�$OOHJDWLRQV�

���� 7KH�FODVVHV�ZLOO�FRQVLVW�RI�DOO�SXUFKDVHUV�RI�WKH�3URGXFWV�LQ�&DOLIRUQLD�GXULQJ�WKH�

DSSOLFDEOH�VWDWXWHV�RI�OLPLWDWLRQV��
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���� &RPPRQ�TXHVWLRQV�RI�ODZ�RU�IDFW�SUHGRPLQDWH�DQG�LQFOXGH�ZKHWKHU�GHIHQGDQW¶V�

UHSUHVHQWDWLRQV�ZHUH�DQG�DUH�PLVOHDGLQJ�DQG�LI�SODLQWLII�DQG�FODVV�PHPEHUV�DUH�HQWLWOHG�WR�

GDPDJHV��

���� 3ODLQWLII
V�FODLPV�DQG�EDVLV�IRU�UHOLHI�DUH�W\SLFDO�WR�RWKHU�PHPEHUV�EHFDXVH�DOO�ZHUH�

VXEMHFWHG�WR�WKH�VDPH�XQIDLU�DQG�GHFHSWLYH�UHSUHVHQWDWLRQV�DQG�DFWLRQV��

���� 3ODLQWLII�LV�DQ�DGHTXDWH�UHSUHVHQWDWLYH�EHFDXVH�3ODLQWLII¶V�LQWHUHVWV�GR�QRW�FRQIOLFW�

ZLWK�RWKHU�PHPEHUV���

���� 1R�LQGLYLGXDO�LQTXLU\�LV�QHFHVVDU\�VLQFH�WKH�IRFXV�LV�RQO\�RQ�GHIHQGDQW¶V�SUDFWLFHV�

DQG�WKH�FODVV�LV�GHILQDEOH�DQG�DVFHUWDLQDEOH����

���� ,QGLYLGXDO�DFWLRQV�ZRXOG�ULVN�LQFRQVLVWHQW�UHVXOWV��EH�UHSHWLWLYH�DQG�DUH�LPSUDFWLFDO�

WR�MXVWLI\��DV�WKH�FODLPV�DUH�PRGHVW�UHODWLYH�WR�WKH�VFRSH�RI�WKH�KDUP��

���� 3ODLQWLII
V�FRXQVHO�LV�FRPSHWHQW�DQG�H[SHULHQFHG�LQ�FRPSOH[�FODVV�DFWLRQ�OLWLJDWLRQ�

DQG�LQWHQGV�WR�DGHTXDWHO\�DQG�IDLUO\�SURWHFW�FODVV�PHPEHUV¶�LQWHUHVWV��

���� 3ODLQWLII�VHHNV�FODVV�ZLGH�LQMXQFWLYH�UHOLHI�EHFDXVH�WKH�SUDFWLFHV�FRQWLQXH��
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),567�&/$,0�

�21�%(+$/)�2)�7+(�&/$66��

�9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH����������HW�VHT��±���

8QODZIXO�&RQGXFW�3URQJ�RI�WKH�8&/��

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�FRQWDLQHG�LQ�WKH�FRPSODLQW�DV�LI�

IXOO\�VHW�IRUWK�KHUHLQ��

���� &DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������³8&/´��SURKLELWV�DQ\�

³XQODZIXO��XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�´���

���� 7KH�DFWV��RPLVVLRQV��PLVUHSUHVHQWDWLRQV��SUDFWLFHV��DQG�QRQ�GLVFORVXUHV�RI�

8QLOHYHU��DV�DOOHJHG�KHUHLQ��FRQVWLWXWH�³XQODZIXO´�EXVLQHVV�DFWV�DQG�SUDFWLFHV�LQ�WKDW�WKH\�YLRODWH�

WKH�)HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF�$FW��³))'&$´��DQG�LWV�LPSOHPHQWLQJ�UHJXODWLRQV��

LQFOXGLQJ��DW�OHDVW��WKH�IROORZLQJ�VHFWLRQV��

D� ���8�6�&���������ZKLFK�GHHPV�IRRG�PLVEUDQGHG�ZKHQ�WKH�ODEHO�FRQWDLQV�D�

VWDWHPHQW�WKDW�LV�³IDOVH�RU�PLVOHDGLQJ�LQ�DQ\�SDUWLFXODU�´�ZLWK�³PLVOHDGLQJ´�GHILQHG�WR�³WDNH>@�LQWR�

DFFRXQW��DPRQJ�RWKHU�WKLQJV��QRW�RQO\�UHSUHVHQWDWLRQV�PDGH�RU�VXJJHVWHG�E\�VWDWHPHQW��ZRUG��

GHVLJQ��GHYLFH��RU�DQ\�FRPELQDWLRQ�WKHUHRI��EXW�DOVR�WKH�H[WHQW�WR�ZKLFK�WKH�ODEHOLQJ�RU�

DGYHUWLVLQJ�IDLOV�WR�UHYHDO�IDFWV�PDWHULDO´��

E� ���8�6�&��������Q���ZKLFK�VWDWHV�WKH�QDWXUH�RI�D�IDOVH�DQG�PLVOHDGLQJ�

DGYHUWLVHPHQW��

F� ���8�6�&�������J���ZKLFK�GHHPV�D�IRRG�PLVEUDQGHG�LI�LW�SXUSRUWV�WR�EH�D�

IRRG�ZKLFK�LV�VXEMHFW�WR�D�VWDQGDUG�RI�LGHQWLW\�EXW�GRHV�QRW�FRPSO\�ZLWK�VXFK�VWDQGDUG�GXH�WR�QRW�

FRQWDLQLQJ�WKH�LQJUHGLHQWV�UHTXLUHG�E\�WKH�VWDQGDUG��DQG�

G� ���&�)�5�����������E���ZKLFK�SURKLELWV�WUXH�VWDWHPHQWV�DERXW�LQJUHGLHQWV�

WKDW�DUH�PLVOHDGLQJ�LQ�OLJKW�RI�WKH�SUHVHQFH�RI�RWKHU�LQJUHGLHQWV���

���� 'HIHQGDQW¶V�FRQGXFW�LV�IXUWKHU�³XQODZIXO´�EHFDXVH�LW�YLRODWHV�WKH�&DOLIRUQLD�)DOVH�

$GYHUWLVLQJ�/DZ��³)$/´��DQG�WKH�&RQVXPHU�/HJDO�5HPHGLHV�$FW��³&/5$´���DV�GLVFXVVHG�LQ�WKH�

FODLPV�EHORZ��
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���� 'HIHQGDQW¶V�FRQGXFW�DOVR�YLRODWHV�WKH�&DOLIRUQLD�6KHUPDQ�)RRG��'UXJ��DQG�

&RVPHWLF�/DZ��&DO��+HDOWK�	�6DI��&RGH�VHFWLRQ���������HW�VHT���³6KHUPDQ�/DZ´���LQFOXGLQJ��DW�

OHDVW��WKH�IROORZLQJ�VHFWLRQV���

H� 6HFWLRQ���������DGRSWLQJ�DOO�)'$�UHJXODWLRQV�DV�VWDWH�UHJXODWLRQV���

I� 6HFWLRQ���������³,Q�GHWHUPLQLQJ�ZKHWKHU�WKH�ODEHOLQJ�RU�DGYHUWLVHPHQW�RI�

D�IRRG�«�LV�PLVOHDGLQJ��DOO�UHSUHVHQWDWLRQV�PDGH�RU�VXJJHVWHG�E\�VWDWHPHQW��ZRUG��GHVLJQ��

GHYLFH��VRXQG��RU�DQ\�FRPELQDWLRQ�RI�WKHVH��VKDOO�EH�WDNHQ�LQWR�DFFRXQW���7KH�H[WHQW�WKDW�WKH�

ODEHOLQJ�RU�DGYHUWLVLQJ�IDLOV�WR�UHYHDO�IDFWV�FRQFHUQLQJ�WKH�IRRG�«�RU�FRQVHTXHQFHV�RI�FXVWRPDU\�

XVH�RI�WKH�IRRG�«�VKDOO�DOVR�EH�FRQVLGHUHG�´���

J� 6HFWLRQ���������³,W�LV�XQODZIXO�IRU�DQ\�SHUVRQ�WR�GLVVHPLQDWH�DQ\�IDOVH�

DGYHUWLVHPHQW�RI�DQ\�IRRG«��$Q�DGYHUWLVHPHQW�LV�IDOVH�LI�LW�LV�IDOVH�RU�PLVOHDGLQJ�LQ�DQ\�

SDUWLFXODU�´�����

K� 6HFWLRQ���������³,W�LV�XQODZIXO�IRU�DQ\�SHUVRQ�WR�PDQXIDFWXUH��VHOO��

GHOLYHU��KROG��RU�RIIHU�IRU�VDOH�DQ\�IRRG�«�WKDW�LV�IDOVHO\�DGYHUWLVHG�´���

L� 6HFWLRQ���������³,W�LV�XQODZIXO�IRU�DQ\�SHUVRQ�WR�DGYHUWLVH�DQ\�IRRG��GUXJ��

GHYLFH��RU�FRVPHWLF�WKDW�LV�DGXOWHUDWHG�RU�PLVEUDQGHG�´���

M� 6HFWLRQ���������³,W�LV�XQODZIXO�IRU�DQ\�SHUVRQ�WR�UHFHLYH�LQ�FRPPHUFH�DQ\�

IRRG�«�WKDW�LV�IDOVHO\�DGYHUWLVHG�RU�WR�GHOLYHU�RU�SURIIHU�IRU�GHOLYHU\�DQ\�VXFK�IRRG«�´���DQG�

N� 6HFWLRQ���������³$Q\�IRRG�LV�PLVEUDQGHG�LI�LWV�ODEHOLQJ�LV�IDOVH�RU�

PLVOHDGLQJ�LQ�DQ\�SDUWLFXODU�´���

���� (DFK�RI�WKH�FKDOOHQJHG�VWDWHPHQWV�PDGH�DQG�DFWLRQV�WDNHQ�E\�'HIHQGDQW�YLRODWHV�

WKH�))'&$��WKH�&/5$��WKH�)$/��DQG�WKH�6KHUPDQ�/DZ��DQG�WKHUHIRUH�YLRODWHV�WKH�³XQODZIXO´�

SURQJ�RI�WKH�8&/����

���� 'HIHQGDQW�OHYHUDJHG�LWV�GHFHSWLRQ�WR�LQGXFH�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�WR�

SXUFKDVH�SURGXFWV�WKDW�ZHUH�RI�OHVVHU�YDOXH�DQG�TXDOLW\�WKDQ�DGYHUWLVHG���

���� 'HIHQGDQW¶V�XQODZIXO�FRQGXFW�FDXVHG�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�WR�VXIIHU�

LQMXU\�LQ�IDFW�DQG�WR�ORVH�PRQH\�RU�SURSHUW\�LQ�WKDW�WKH�3URGXFWV�DUH�LOOHJDO��DQG�WKHUHIRUH�RI�

YDOXH���,W�DOVR�GHQLHG�WKHP�WKH�EHQHILW�RI�WKH�EDUJDLQ�ZKHQ�WKH\�GHFLGHG�WR�SXUFKDVH�'HIHQGDQW¶V�
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3URGXFWV�RYHU�RWKHU�SURGXFWV�WKDW�DUH�OHVV�H[SHQVLYH��DQG�FRQWDLQ�YLUWXDOO\�WKH�VDPH�RU�

LPPDWHULDOO\�GLIIHUHQW�DPRXQWV�RI�YDQLOOD���+DG�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�EHHQ�

DZDUH�RI�'HIHQGDQW¶V�IDOVH�DQG�PLVOHDGLQJ�DGYHUWLVLQJ�WDFWLFV��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�

3URGXFWV�DW�DOO��RU�ZRXOG�KDYH�SDLG�OHVV�WKDQ�ZKDW�WKH\�GLG�IRU�LW��

���� ,Q�DFFRUGDQFH�ZLWK�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������

3ODLQWLII��VHHNV�DQ�RUGHU�HQMRLQLQJ�'HIHQGDQW�IURP�FRQWLQXLQJ�WR�FRQGXFW�EXVLQHVV�WKURXJK�

XQODZIXO��XQIDLU��DQG�RU�IUDXGXOHQW�DFWV�DQG�SUDFWLFHV�DQG�WR�FRPPHQFH�D�FRUUHFWLYH�DGYHUWLVLQJ�

FDPSDLJQ��

���� 3ODLQWLII���DOVR�VHHNV�DQ�RUGHU�IRU�WKH�GLVJRUJHPHQW�DQG�UHVWLWXWLRQ�RI�DOO�PRQLHV�

IURP�WKH�VDOH�RI�WKH�3URGXFWV�WKDW�ZHUH�XQMXVWO\�DFTXLUHG�WKURXJK�DFWV�RI�XQODZIXO��XQIDLU�DQG�RU�

IUDXGXOHQW�FRPSHWLWLRQ��

6(&21'�&/$,0�

�21�%(+$/)�2)�7+(�&/$66��

�9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�����������HW�VHT��±���

8QIDLU�DQG�)UDXGXOHQW�&RQGXFW�3URQJ�RI�WKH�8&/��

���� 3ODLQWLII��LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�RI�WKH�DOOHJDWLRQV�RI�WKH�SUHFHGLQJ�

SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� &DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ�������SURKLELWV�DQ\�³XQODZIXO��

XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�´���

���� 7KH�IDOVH�DQG�PLVOHDGLQJ�ODEHOLQJ�RI�WKH�3URGXFWV�DV�DOOHJHG�KHUHLQ��FRQVWLWXWHV�

³XQIDLU´�EXVLQHVV�DFWV�DQG�SUDFWLFHV�EHFDXVH�VXFK�FRQGXFW�LV�LPPRUDO��XQVFUXSXORXV��DQG�RIIHQGV�

SXEOLF�SROLF\���)XUWKHU��WKH�JUDYLW\�RI�'HIHQGDQW¶V�FRQGXFW�RXWZHLJKV�DQ\�FRQFHLYDEOH�EHQHILW�RI�

VXFK�FRQGXFW��

���� 7KH�DFWV��RPLVVLRQV��PLVUHSUHVHQWDWLRQV��SUDFWLFHV��DQG�QRQ�GLVFORVXUHV�RI�

'HIHQGDQW�DV�DOOHJHG�KHUHLQ�FRQVWLWXWH�³IUDXGXOHQW´�EXVLQHVV�DFWV�DQG�SUDFWLFHV��EHFDXVH�

'HIHQGDQW¶V�FRQGXFW�LV�IDOVH�DQG�PLVOHDGLQJ�WR�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV��

���� 'HIHQGDQW¶V�ODEHOLQJ�DQG�PDUNHWLQJ�RI�WKH�3URGXFWV�LV�OLNHO\�WR�GHFHLYH�&ODVV�

0HPEHUV�DERXW�WKH�IODYRULQJ�VRXUFH�DQG�DPRXQW�RI�YDQLOOD�RI�WKH�3URGXFWV��
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���� 'HIHQGDQW�HLWKHU�NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ�WKDW�WKH�FODLPV�DQG�

VWDWHPHQWV�RQ�WKH�ODEHOV�RI�WKH�3URGXFWV�ZHUH�OLNHO\�WR�GHFHLYH�FRQVXPHUV��

���� ,Q�DFFRUGDQFH�ZLWK�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�VHFWLRQ��������

3ODLQWLII�VHHNV�DQ�RUGHU�HQMRLQLQJ�'HIHQGDQW�IURP�FRQWLQXLQJ�WR�FRQGXFW�EXVLQHVV�WKURXJK�

XQODZIXO��XQIDLU��DQG�RU�IUDXGXOHQW�DFWV�DQG�SUDFWLFHV�DQG�WR�FRPPHQFH�D�FRUUHFWLYH�DGYHUWLVLQJ�

FDPSDLJQ��

���� 3ODLQWLII�DOVR�VHHNV�DQ�RUGHU�IRU�WKH�GLVJRUJHPHQW�DQG�UHVWLWXWLRQ�RI�DOO�PRQLHV�

IURP�WKH�VDOH�RI�WKH�3URGXFWV�WKDW�ZHUH�XQMXVWO\�DFTXLUHG�WKURXJK�DFWV�RI�XQODZIXO��XQIDLU�DQG�RU�

IUDXGXOHQW�FRPSHWLWLRQ��

7+,5'�&/$,0�
�21�%(+$/)�2)�7+(�&/$66��

9LRODWLRQ�RI�&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW�
&DO��&LY��&RGH��������HW�VHT��

,QMXQFWLYH�5HOLHI�2QO\�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV��

���� 'HIHQGDQW¶V�DFWV��SUDFWLFHV��DGYHUWLVLQJ��ODEHOLQJ��SDFNDJLQJ��UHSUHVHQWDWLRQV�DQG�

RPLVVLRQV�DUH�QRW�XQLTXH�WR�WKH�SDUWLHV�DQG�KDYH�D�EURDGHU�LPSDFW�RQ�WKH�SXEOLF��

���� 3ODLQWLII�GHVLUHG�WR�SXUFKDVH�SURGXFWV�ZKLFK�ZHUH�GHVFULEHG�E\�GHIHQGDQW�DQG�

H[SHFWHG�E\�UHDVRQDEOH�FRQVXPHUV��JLYHQ�WKH�SURGXFW�W\SH�DQG�UHSUHVHQWDWLRQV��

���� 3ODLQWLII�HQJDJHG�LQ�WUDQVDFWLRQV�DV�FRQVXPHUV�ZKR�ERXJKW�WKH�3URGXFWV�IRU�

SHUVRQDO��IDPLO\��RU�KRXVHKROG�FRQVXPSWLRQ�RU�XVH��&DO��&LY��&RGH��������G���H���

���� 'HIHQGDQW¶V�FRQGXFW�ZDV�PLVOHDGLQJ��GHFHSWLYH��XQODZIXO��IUDXGXOHQW��DQG�XQIDLU�

EHFDXVH�LW�JLYHV�WKH�LPSUHVVLRQ�WR�FRQVXPHUV�WKH�3URGXFWV�FRQWDLQ�VXIILFLHQW�DPRXQWV�RI�WKH�

KLJKOLJKWHG�LQJUHGLHQW��YDQLOOD��WR�LQGHSHQGHQWO\�FKDUDFWHUL]H�WKH�WDVWH�RU�IODYRU�RI�WKH�3URGXFWV��

GLG�QRW�FRQWDLQ�RWKHU�IODYRU�FRPSRQHQWV�ZKLFK�VLPXODWH��UHVHPEOH�RU�UHLQIRUFH�WKH�FKDUDFWHUL]LQJ�

IODYRU�DQG�RQO\�FRQWDLQHG�IODYRU�IURP�YDQLOOD��

���� 3ODLQWLII��DQG�FODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�3URGXFWV�RU�SDLG�DV�

PXFK�LI�WKH�WUXH�IDFWV�KDG�EHHQ�NQRZQ��VXIIHULQJ�GDPDJHV��

���� ,Q�DFFRUGDQFH�ZLWK�&LY�&RGH��������D���3ODLQWLII�VHHNV�LQMXQFWLYH�UHOLHI�IRU�

YLRODWLRQV�RI�WKH�&/5$�DQG�DQ�LQMXQFWLRQ�WR�HQMRLQ�WKH�GHFHSWLYH�DGYHUWLVLQJ�DQG�VDOHV�SUDFWLFHV��
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���� 3ODLQWLII�GRHV�QRW�VHHN�GDPDJHV�QRZ�LQ�WKLV�&RPSODLQW��EXW�ZLOO�DPHQG�KLV�

FRPSODLQW�WR�VHHN�GDPDJHV��RQFH�QRWLFH�KDV�EHHQ�VHQW�YLD�&DO��&LY��&RGH��������DQG�LI�

'HIHQGDQW�GRHV�QRW�FRPSO\�ZLWK�WKH�UHTXLUHPHQWV�RI�WKDW�QRWLFH�ZLWKLQ����GD\V��

���� 7KH�FRQGXFW�DOOHJHG�LQ�WKLV�&RPSODLQW�FRQVWLWXWHV�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�

DQG�XQIDLU�DQG�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�IRU�WKH�SXUSRVHV�RI�WKH�&/5$��

���� 3XUVXDQW�WR�&DOLIRUQLD�&LYLO�&RGH��������3ODLQWLII�VHHNV�DQ�RUGHU�WKDW�UHTXLUHV�

'HIHQGDQW�WR�UHPRYH�DQG�RU�UHIUDLQ�IURP�PDNLQJ�UHSUHVHQWDWLRQV�RQ�WKH�3URGXFWV¶�SDFNDJLQJ�WKDW�

PLVUHSUHVHQWV�WKH�3URGXFWV¶�FRPSRVLWLRQ��

���� 3ODLQWLII�DQG�SURVSHFWLYH�FODVV�PHPEHUV�PD\�EH�LUUHSDUDEO\�KDUPHG�DQG�RU�GHQLHG�

DQ�HIIHFWLYH�DQG�FRPSOHWH�UHPHG\�LI�VXFK�DQ�RUGHU�LV�QRW�JUDQWHG��

���� 7KH�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�ZHUH�UHOLHG�RQ�E\�3ODLQWLII�DQG�FODVV�PHPEHUV��

ZKR�SDLG�PRUH�WKDQ�WKH\�ZRXOG�KDYH��FDXVLQJ�GDPDJHV��

)2857+�&/$,0�
�21�%(+$/)�2)�7+(�&/$66��

�9LRODWLRQ�RI�&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH�����������HW�VHT��±��
)DOVH�DQG�0LVOHDGLQJ�$GYHUWLVLQJ��

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV��

���� 'HIHQGDQW�IDOVHO\�DGYHUWLVHG�WKH�3URGXFWV�E\�UHSUHVHQWLQJ�WKH�3URGXFWV�FRQWDLQ�

VXIILFLHQW�DPRXQWV�RI�WKH�KLJKOLJKWHG�LQJUHGLHQW��YDQLOOD��WR�LQGHSHQGHQWO\�FKDUDFWHUL]H�WKH�WDVWH�

RU�IODYRU�RI�WKH�3URGXFWV��GLG�QRW�FRQWDLQ�RWKHU�IODYRU�FRPSRQHQWV�ZKLFK�VLPXODWH��UHVHPEOH�RU�

UHLQIRUFH�WKH�FKDUDFWHUL]LQJ�IODYRU�DQG�RQO\�FRQWDLQHG�IODYRU�IURP�YDQLOOD��

���� 3ODLQWLII�DQG�RWKHU�PHPEHUV�RI�WKH�FODVV�ZHUH�LQMXUHG�LQ�IDFW�DQG�ORVW�PRQH\�RU�

SURSHUW\�DV�D�UHVXOW�RI�'HIHQGDQW¶V�YLRODWLRQV�RI�&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�

3URI��&RGH���������HW�VHT��

���� 3ODLQWLII�VHHNV�DQ�RUGHU�UHTXLULQJ�'HIHQGDQW�WR�UHPRYH�DQG�RU�UHIUDLQ�IURP�

PDNLQJ�WKH�UHSUHVHQWDWLRQV�RQ�WKH�3URGXFWV¶�SDFNDJLQJ�DQG�WKH�UHWXUQ�RI�WKH�PRQH\�SDLG�

E\�3ODLQWLII�DQG�RWKHU�FODVV�PHPEHUV��
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),)7+�&/$,0�
�21�%(+$/)�2)�7+(�&/$66��

8QMXVW�(QULFKPHQW�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHFHGLQJ�SDUDJUDSKV��

���� 'HIHQGDQW�REWDLQHG�EHQHILWV�DQG�PRQLHV�EHFDXVH�WKH�3URGXFWV�ZHUH�QRW�DV�

UHSUHVHQWHG�DQG�H[SHFWHG��WR�WKH�GHWULPHQW�DQG�LPSRYHULVKPHQW�RI�SODLQWLII�DQG�FODVV�PHPEHUV��

ZKR�VHHN�UHVWLWXWLRQ�DQG�GLVJRUJHPHQW�RI�LQHTXLWDEO\�REWDLQHG�SURILWV��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII�SUD\V�IRU�MXGJPHQW��

���� 'HFODULQJ�WKLV�D�SURSHU�FODVV�DFWLRQ��FHUWLI\LQJ�3ODLQWLII�DV�UHSUHVHQWDWLYH�DQG�

XQGHUVLJQHG�DV�FRXQVHO�IRU�WKH�FODVV��

���� (QWHULQJ�SUHOLPLQDU\�DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�E\�GLUHFWLQJ�GHIHQGDQW�WR�

FRUUHFW�WKH�FKDOOHQJHG�SUDFWLFHV�WR�FRPSO\�ZLWK�WKH�ODZ��

���� ,QMXQFWLYH�UHOLHI�WR�UHPRYH��FRUUHFW�DQG�RU�UHIUDLQ�IURP�WKH�FKDOOHQJHG�SUDFWLFHV�

DQG�UHSUHVHQWDWLRQV��UHVWLWXWLRQ�DQG�GLVJRUJHPHQW�IRU�PHPEHUV�RI�WKH�&ODVV��

���� $ZDUGLQJ�PRQHWDU\�GDPDJHV�DQG�LQWHUHVW�IRU�WKRVH�FODLPV�WKDW�VHHN�GDPDJHV��EXW�

QRW�WKH�&/5$��ZKLFK�GRHV�QRW�VHHN�GDPDJHV�DW�WKLV�MXQFWXUH���LQFOXGLQJ�WUHEOH�DQG�SXQLWLYH�

GDPDJHV��SXUVXDQW�WR�WKH�FRPPRQ�ODZ�DQG�RWKHU�VWDWXWRU\�FODLPV��

���� $ZDUGLQJ�FRVWV�DQG�H[SHQVHV��LQFOXGLQJ�UHDVRQDEOH�IHHV�IRU�SODLQWLII
V�DWWRUQH\V�

DQG�H[SHUWV��DQG�

���� 2WKHU�DQG�IXUWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�SURSHU��

Case 3:20-cv-03221   Document 1   Filed 05/12/20   Page 29 of 31



���

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

-85<�'(0$1'�

� 3ODLQWLII�KHUHE\�GHPDQGV�D�WULDO�E\�MXU\��

'DWHG��0D\���������� � � � 5HVSHFWIXOO\�VXEPLWWHG���� �

5((6(�//3�

�V��0LFKDHO�5��5HHVH�
0LFKDHO�5��5HHVH�
����:���UG�6WUHHW����WK�)ORRU�
1HZ�<RUN��1HZ�<RUN������������
7HOHSKRQH�����������������
)DFVLPLOH�����������������
PUHHVH#UHHVHOOS�FRP�

5((6(�//3�
*HRUJH�9��*UDQDGH��&DO�6WDWH�%DU�1R����������
�����:LOVKLUH�%RXOHYDUG��6XLWH�����
/RV�$QJHOHV��&DOLIRUQLD�������
7HOHSKRQH������������������
)DFVLPLOH������������������
JJUDQDGH#UHHVHOOS�FRP�

6+((+$1�	�$662&,$7(6��3�&��
� � � � � � 6SHQFHU�6KHHKDQ�
� � � � � � ����1RUWKHUQ�%OYG�6WH�����
� � � � � � *UHDW�1HFN��1HZ�<RUN������������
� � � � � � 7HO�����������������
� � � � � � )D[�����������������

VSHQFHU#VSHQFHUVKHHKDQ�FRP�

� � � � � � &RXQVHO�IRU�3ODLQWLII�DQG�WKH�3URSRVHG�&ODVV�
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$)),'$9,7�2)�0,&+$(/�5��5((6(��

38568$17�72�&$/,)251,$�&,9,/�&2'(��������

0LFKDHO�5��5HHVH�GHFODUHV��
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~Ir. Crnie Mo1 ir1c1 
\.lamer-Jenkinson Cor.rany of Cal 'ifornia 
P.O. Dox 167$7 
Irvine, California 92713 

.Dear Hr. Molina: 
. . 

This is 1n rep1y to your letter of January 17. 19~0 concerning the 
1abe1ing of ~i11a flavoring \·lith other natura1 flavor-s. -
A flavorin~ co□~osed of S~~ v2ntlla extract and 50~ natu~n1 flavon 
not derived fror.i van111a beans 1r.tende<l for rctaii sale m3y b-e-icfan ... 
tiffed as "vanfl1a flavor wfth other nntur~l flavorsti. Ho'n'ever, 
because 11 vani11a extract" and "vanilh''fLwor1nq" are standardi,:cd 
foC'ds and thrse products i\re expensive \-1e bc1ieve 1n order to dis­
tinguish this product froiil other s1mi1 ar products the genera1 prfnc1p1~s 
of 21 CFR FR 102.5 s~ou1d apply. ·Thus. the name ~hou1d be accor.ipuni~d 
t,y 11contains 50:~ vanf11a cxtrc1ct and 50~ r.on-vJnil1a flnvors" • 

... ~ -·· .. ··-·s1nc-e th'fs'product'·is to be sol<i ut rctui1 it r.1t1st cor.tply H1th the? 
· applicable 1ttb~lin~ requirc:,":ents of 21 cr-r. 101. These provisions 

would rc:iuiro ':\t a r.,Jnir:illm that the label for the food. bear: (1) 
~n i~cntity st~te□ent; (2) nn accurate n~t contents dec1aration; 
(3) a lfstfno of each ingredient in the fond by 1ts cormon or usua1 
nan~ in dcsccndir.~ ord!)r of rredominanc:e by Height; anc! (~) th~ 
na~ <tnd address of the nanuf2",Cturer. pc1c!:er or distrihutor. 

If we can he of further assistance, please 1et us knm~. 

Sincerely your-s, 

,,. .. T~y1 or M. Quinn 
AssociDte Director 

for Corrip1iance 
Durcau of Foods 

' . ·! .. ... 
·! '. 
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l\_UTGERS 
New Jersey Agricultural 
Experiment Station 

Mass Spectrometry Facility 
Food Innovation Center North 
Rutgers, The State University of NJ 
63 Dudley Road 
New Brunswick, NJ 08901-8520 

Thomas G. Hartman, Ph.D. 
Laboratory Director 
hartmantg@aol.com 
Phone: 848-932-5543 
Fax: 732-932-6776 

January 31, 2020 

Spencer Sheehan, Esq. 
Sheehan & Associates, P.C. 
505 Northern Blvd 
Suite 311 
Great Neck, NY 11021 

spencer@spencersheehan.com 

CONFIDENTIAL 

Mass Spectrometry Laboratory Analysis Report #7608 

Flavor Analysis ofWestsoy Organic Unsweetened Vanilla Soymilk 

Dear Mr. Sheehan: 

This is the report pertaining to the above-captioned samples that you 
submitted for flavor analysis. 

I Sample Log 

The following samples were received for analysis: 

1. Westsoy Organic Unsweetened Vanilla Soymilk 
Production Code: 10219254714:44 1229629 

II Analysis Request 

The analysis request was to extract and analyze the flavors from the product. 

1 

Case 3:20-cv-03221   Document 1-2   Filed 05/12/20   Page 2 of 9



III Analysis Methodology 

The product ( 10 g) was transferred to a borosilicate glass test tube sealed 
with Teflon-lined, screw cap closure, matrix-spiked with 10 µg ofnaphthalene-d8 

internal standard (1.0 ppm w/v) and mixed thoroughly using a lab vortexor. The 
sample was then divided into 4 equal portions, transferred to glass vials and 
extracted with equal volumes (1: 1) of methylene chloride. The layers were 
allowed to separate and then the methylene chloride extracts isolated and pooled 
together. The pooled extracts were centrifuged 30 minutes at 2500 rpm to clarify 
(separate any water or emulsion) then dried with anhydrous sodium sulfate. The 
dried extract was concentrated under a gentle stream of nitrogen to a final volume 
of approximately 0.5 mL then transferred to a Purge & Trap apparatus (Scientific 
Instrument Services, Solid Sample P&T system) and subjected to Purge & Trap­
Thermal Desorption-GC-MS analysis as follows: 

Purge & Trap-Thermal Desorption-GC-MS 

Concentrated methylene chloride extract prepared as described above was 
evaporated to dryness in a stream of nitrogen gas inside the glass tubing of the 
purge & trap apparatus (SIS Solid Sample Purge & Trap Oven). Immediately 
upon reaching dryness the sample was subjected to P&T analysis by purging with 
nitrogen at 50 ml per minute for 30 minutes at 150°C. The exhaust of the P&T 
apparatus was fitted with a Tenax-TA adsorbent trap. The traps were then 
connected to the Short Path Thermal Desorption system and thermally desorbed 
directly into the GC-MS system for final analysis (SIS Model TD-4 Short Path 
Thermal Desorber). The thermal desorption conditions were 250°C for 5 minutes. 

GC-MS Analysis Methodology 

Analyses of Tenax traps prepared as described above were conducted using 
a Scientific Instrument Services (SIS) model TD4 Short Path Thermal Desorber 
interfaced to the Varian 3400 GC directly coupled to a Finnigan TSQ-7000 triple 
stage quadrapole tandem mass spectrometer equipped with an Xcaliber data 
system. Thermal desorption conditions were 250°C for 5 minutes using sub-

2 
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ambient, cryogenic GC column temperature programming. The GC was equipped 
with a 60 meter x 0.32 mm i.d. Guardian-ZB-5MS capillary column with a 1.0 µm 
film thickness (Phenomonex). The mass spectrometer was operated in electron 
ionization mode (70 eV) scanning masses 35-350 once each second. 

Materials 

Naphthalene-d8 used as internal standard for the study was purchased from 
Sigma-Aldrich Chemical Co, St. Louis MO. Methylene chloride was purchased 
from Thermo Fisher Scientific. All thermal desorption supplies were purchased 
from Scientific Instrument Services, Inc., Ringoes, NJ. 

IV Results 

The GC-MS analysis data for the vanilla soymilk product is summarized in 
Table 1. The GC-MS chromatogram corresponding to the Table is presented in 
Figure 1. From left to right, the Table lists the MS scan number (from centroid of 
peak), peak area integration, peak identification and then concentration data 
expressed in parts per million (ppm w/v). The data is semi-quantitative and based 
on peak area ratio to the matrix-spiked internal standard (naphthalene-d8) 

assuming a detector response factor of 1.0 with no correction for extraction 
efficiency. 

If you have any questions or if I can be of further assistance to you then 
please don't hesitate to contact me. 

Respectfully Submitted, 

Thomas G. Hartman, Ph.D. 
Mass Spectrometry Lab Director 
& Research Professor 

3 
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Attachments 

► Table 1, Analysis Results Summary 

► Figure 1, GC-MS Chromatogram 

► Analysis Data Forms 

► Photo of Test Sample 

4 
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Table 1 

Sheehan & Associates, P.C., Project #7608 
Westsoy Organic Unsweetended Vanilla Soymilk 

Production Code: 10219254714:44 1229629 
Methylene Chloride Extract of with 1 ppm Matrix-Spiked Int. Std. by P& T-TD-GC-MS 

Data File = TSQA3762 

MS Area 
Scan # Integration Peak Assignment 

132 1837527 diacetyl 
186 110971 acetol 
238 212546 acetoin 
284 455852 1,2-propylene glycol (PG) 
339 17449 hexanal 
381 27961 methyl pyrazine 
428 20701 hexyl alcohol 
490 98469 gamma-butyrolactone 
553 355555 hexanoic acid 
559 124675 benzaldehyde 
576 25500 2-pentylfuran 
623 415090 cyclotene 
639 362492 N-methylpyrrolidinone (NMP) 
655 52342 gamma-hexalactone 
661 123598 heptanoic acid 
676 91395 2-acetylpyrrole 
693 93935 guiaicol 
700 62741 nonanal 
705 296423 3-hydroxy-4,5(R)-dimethyl-2(5H)-furanone 
743 45519020 maltol 
761 482597 octanoic acid 
769 138399 benzoic acid 
800 209270 decanal 
815 1557448 naphthalene-dB (internal standard) 
820 163504 2,3-dihydrobenzofuran 
853 872541 nonanoic acid 
890 451734 cinnamic aldehyde 
941 81667 decanoic acid 
955 699778 gamma-nonalactone 

1018 60098160 vanillin 
1110 280100 la uric acid 
1187 765501 triethyl citrate 
1212 141266 syringealdehyde 
1269 83629 myristic acid 
1459 84413 palmitic acid 

Total 

Cone. 
PPMw/w 

1.18 
0.07 
0.14 
0.29 
0.01 
0.02 
0.01 
0.06 
0.23 
0.08 
0.02 
0.27 
0.23 
0.03 
0.08 
0.06 
0.06 
0.04 
0.19 

29.23 
0.31 
0.09 
0.13 
1.00 
0.10 
0.56 
0.29 
0.05 
0.45 

38.59 
0.18 
0.49 
0.09 
0.05 
0.05 

73.75 
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C:1Xcalibur\data\TSQA3762 

RT: 0.00 - 45.02 
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TSQA3762 
Type: Unknown ID: 1 Row: 1 
Sample Name: 

Study: 
Client: 
Laboratory: 
Company: 
Phone: 
Instrument Method: 
Processing Method: 
Vial: 
Injection Volume (µl): 
Sample Weight: 
Sample Volume (µl): 
ISTD Amount: 
Dil Factor: 

Westsoy Organic Unsweetened Vanilla Soymilk (Production 
Code: 10219254714:44 1229629), DCM Extract, 150C/30min, 
matrix spiked with w/w l.0ppm Int. Std. by P&T-TD-GC-MS 

Sheehan & Associates, P.C., LLN7608 
Mass Spectrometry - Dr. Tom Hartman 

C:\Xcalibur\methods\voc45solventdelay8min.meth 

1 
10.00 

0.00 
0.00 
0.00 
1.00 
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