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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

Giovanna Smith, individually and on behalf of 1:20-cv-05684-FB-RML
all others similarly situated,

Plaintiff,

- against - First Amended
Class Action Complaint
Abbott Laboratories Inc., )
Jury Trial Demanded
Defendant

Plaintiff alleges upon information and belief, except for allegations pertaining to plaintiff,

which are based on personal knowledge:

1. Abbott Laboratories Inc. (“defendant”) manufactures, distributes, markets, labels
and sells Similac Go & Grow Toddler Drink, a milk-based powder purporting to meet, and be
necessary for, the nutritional needs of children between 12 and 36 months (“Toddler Drink,” or
“Product”).

l. Misleading Representations that Toddler Drink is Nutritionally Appropriate

2. The American Academy of Pediatrics (AAP) recommends “exclusive breastfeeding
for the first 6 months of life with the addition of complementary foods and the continuation of
breastfeeding until at least 12 months of age.”

3.  Infant formula with added iron is the accepted alternative where breastfeeding is not
an option. 21 C.F.R. § 106.3 (defining infant formula as “a food which purports to be or is
represented for special dietary use for infants [0-12 months] by reason of its simulation of human

milk or its suitability as a complete or partial substitute for human milk.”).

tld.



Case 1:20-cv-05684-EK-MMH  Document 22  Filed 05/21/21  Page 2 of 24 PagelD #: 76

4.  The transition beyond the first twelve months is “critical for establishing healthy
dietary preferences and preventing obesity in children.””

5. The formula trade group, Infant Nutrition Council of America, of which defendant
is a member, stated that “transition formulas” can be used to fill nutrition gaps beyond 12 months.3

6. However, a global consensus of pediatric health organizations, including the
American Academy of Pediatrics (AAP) Committee on Nutrition and the relevant Sub-Committee
of the World Health Organization (WHQO) reached the opposite conclusion.

7. These groups advise that beyond twelve months, children’s nutritional needs should
be met with whole cow's milk, water and healthy whole foods as part of a balanced diet, and that

transition formula “is not recommended.”*

Il. Defendant’s Go & Grow is lIdentical to its Infant Formula Even Though it is Not
Recommended for Dietary Needs of Target Group
8.  Since 2003, rates of breastfeeding have increased significantly, resulting in a
decrease in sales of infant formula.
9. To make up for declining sales of infant formulas, companies have introduced

29 ¢

products marketed as “transition formulas,” “follow-on formulas,” “weaning formulas,” “toddler
milks,” and “growing-up milks” (“GUMSs”) (collectively, “Transition Formulas™) to children

between twelve and thirty-six months old.>

10. U.S. Nielsen data shows advertising spending on transition formula quadrupled

2 Jennifer L. Harris, and Jennifer L. Pomeranz, "Infant formula and toddler milk marketing: opportunities to address
harmful practices and improve young children’s diets." Nutrition Reviews (2020).

3 Olga Khazan, The Ominous Rise of Toddler Milk, Baby-formula sales are slumping, so the companies that make it
have turned to supplements for 3-year-olds, December 29, 2020.

4 AAP Committee on Nutrition, 1988. Follow-on formulas follow-up or weaning formulas. Pediatrics 83, 1067 1989;
World Health Organization, July 17, 2013. Information concerning the use and marketing of follow-up formula.

5 Jennifer L. Pomeranz, Maria J. Romo Palafox, and Jennifer L. Harris. "Toddler drinks, formulas, and milks: Labeling
practices and policy implications." Preventive medicine 109 (2018): 11-16 (citing American Academy of Pediatrics
(AAP) Committee on Nutrition and World Health Organization (WHO) findings).



http://uconnruddcenter.org/files/Pdfs/Infant%20Formula%20Marketing.pdf
http://uconnruddcenter.org/files/Pdfs/Infant%20Formula%20Marketing.pdf
file:///C:/Users/Office%203/Legal%20Dropbox/Attorney%203/Clio%20(1)/Williams,%20Amanda/2020-06-Williams,%20A-007621-20-cv-02768-RRM-SJB%20Williams%20v.%20Walmart%20Inc%20Transition%20Formula%20Infants/Should%20Kids%20Drink%20Toddler%20Milk_%20-%20The%20Atlantic.html
file:///C:/Users/Office%203/Legal%20Dropbox/Attorney%203/Clio%20(1)/Williams,%20Amanda/2020-06-Williams,%20A-007621-20-cv-02768-RRM-SJB%20Williams%20v.%20Walmart%20Inc%20Transition%20Formula%20Infants/Should%20Kids%20Drink%20Toddler%20Milk_%20-%20The%20Atlantic.html
http://www.who.int/nutrition/topics/WHO_brief_fufandcode_post_17July.pdf
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between 2003 and 2015, with sales increasing almost threefold.

11. Companies like defendant capitalize on consumers’ familiarity and acceptance of
federally approved infant formula and continue selling it to them when their children are no longer
infants, defined as zero to twelve months old.

12. Defendant’s Toddler Drink (right) is advertised and marketed in a way that is near-
identical to its Infant Formula, through common labeling formats, images, design, type size, fonts,

call-outs and graphics.
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13.  New York State regulations, identical to those of the Food and Drug Administration
(“FDA”), require companies to identify and describe a product in a way that distinguishes it from
other products. See 1 NYCRR 259.1(a)(3) contained in Section 259.1 (“Packaging and labeling of
food.”) (incorporating 21 C.F.R. § 102.5(a) which requires food and beverages have a distinct

“common or usual name”).
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14. A product’s name must be uniform among all identical or similar products and may
not be confusingly similar to the name of any other food that is not reasonably encompassed within
the same name.®

15. The name Product’s name, “Milk-Based Powder,” is deceptive and misleading

because it is confusingly similar to the name of “Powder, Milk-Based.”

- P = mEoE mEmmm =

MILK-BASED PDWDER
,‘QO POLVO A BASE DE LECH

R

16. “Milk-Based Powder” does not state distinguish the Product from the Infant Formula
Product and fails to tell caregivers how it differs from the Infant Formula. 21 C.F.R. § 102.5(a).

17. This gives caregivers the incorrect impression that the Transition Formula is
nutritionally adequate for children over a year since their needs are different from infants.

18. The other similar representations further the incorrect impression that the Transition

Formula is what children should be fed in the period after infancy.

Infant Formula Toddler Drink
0 — 12 Months 12 — 36 Months
For complete nutrition & advanced Go & Grow
comfort
Complete Nutrition For Your Baby’s
First Year
OptiGRO OptiGRO
Brain Nourishing — DHA DHA like that found in FISH for BRAIN
Eye Health — LUTEIN LUTEIN like that found in SPINACH for EYES
Growth & Development — VITAMINE  VITAMIN E like that found in BROCCOLI for

DEVELOPMENT

& Labeling of Infant Formula: Guidance for Industry, FDA, Sept. 2016, p. 4.
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19. These identical labeling elements ride the coattails of the carefully regulated and

trusted Infant Formula to drive sales.

I11. The Toddler Drink is Nutritionally Inconsistent with Expert Advice

20.  Child nutrition experts universally oppose consumption of added sugars by children

between twelve and twenty-four months.

21. Contrary to the recommended nutritional needs of children in this age range, the

Product contains four grams of added sugar per serving size.”

Nutrition Facts/Datos de Nutricion
68 servings per container/68 porciones por envase
Serving size 2 tablespoons (15 g) powder
Tamano de la porcion 2 cucharadas (15 g) de polvo
e e e S

Amount per serving/Cantidad por porcién 7 0

Calories/Calorias

% DV*/% de VD* % DV*/% de VD*

Total Fat/Grasa total 4 g 10% Sodium/Sodio 25 mg 2%
Saturated Fat/Grasas saturadas 1.5g 13% Total Carbohydrate/Carbohidratos totales 7 g~ 5%
Trans Fat/Grasas trans 0 g Dietary Fiber/Fibra dietaria 0 g 2%
Polyunsaturated Fat/Grasas polinsaturadas 19  Total Sugars/Azdcares totales 7 g
Monounsaturated Fat/Grasas monoinsaturadas1.5 g~ Incl 4 g Added Sugrs/Incl. 4 g de azicares aieddos  15%

Cholesterol/Colesterol 0 mg 0% Protein/Proteina2g 16%
—=——- — —— — ——— ———— —————————

" Maria J Romo-Palafox and JL Pomeranz et al., “Infant formula and toddler milk marketing and caregiver's provision
to young children,” Journal of Maternal and Child Nutrition, vol. 16,3 (2020): €12962. doi:10.1111/mcn.12962
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22. This is also shown in the Ingredient List, as “Lactose,” an added sugar.

INGREDIENTS: NONFAT MILK, LACTOSE, HIGH
OLEIC SAFFLOWER OIL, SOY OIL, COCONUT OIL;

LESS THAN 2% OF: SHORT-CHAIN FRUCTO-
OLIGOSACCHARIDES, CALCIUM PHOSPHATE,
POTASSIUM HYDROXIDE, ASCORBIC ACID,

POTASSIUM PHOSPHATE, CHOLINE CHLORIDE,
SOY LECITHIN, C. COHNII OIL, FERROUS SULFATE,
TAURINE, ASCORBYL PALMITATE, INOSITOL,
MIXED TOCOPHEROLS, d-ALPHA-TOCOPHERYL

ACETATE, ZINC SULFATE, NIACINAMIDE, POTAS-

SIUM CITRATE, MANGANESE SULFATE, CALCIUM

PANTOTHENATE, VITAMIN A PALMITATE, THIA-

MINE HYDROCHLORIDE, RIBOFLAVIN, PYRIDOXINE
HYDROCHLORIDE, COPPER SULFATE, LUTEIN,
BETA-CAROTENE, FOLIC ACID, VITAMIN D,
PHYLLOQUINONE, SODIUM SELENATE, BIOTIN,
AND VITAMIN B,,.

CONTAINS MILK AND SOY INGREDIENTS.

INGREDIENTS: NONFAT MILK, LACTOSE, HIGH
OLEIC SAFFLOWER OIL, SOY OIL, COCONUT

OIL. LESS THAN 2% OF: SHORT-CHAIN
FRUCTOOLIGOSACCHARIDES, CALCIUM
PHOSPHATE, POTASSIUM HYDROXIDE,

ASCORBIC ACID, POTASSIUM PHOSPHATE,
CHOLINE CHLORIDE, SOY LECITHIN, C. COHNII
OIL, FERROUS SULFATE, TAURINE, ASCORBYL
PALMITATE, INOSITOL, MIXED TOCOPHEROLS,
D-ALPHA-TOCOPHERYL ACETATE, ZINC
SULFATE, NIACINAMIDE, POTASSIUM
CITRATE, MANGANESE SULFATE, CALCIUM
PANTOTHENATE, VITAMIN A PALMITATE,
THIAMINE HYDROCHLORIDE, RIBOFLAVIN,
PYRIDOXINE  HYDROCHLORIDE, COPPER
SULFATE, LUTEIN, BETA-CAROTENE, FOLIC
ACID, VITAMIN D3, PHYLLOQUINONE, SODIUM
SELENATE, BIOTIN, AND VITAMIN B12.

23. Compared to cow’s milk, recommended by global health authorities, the Similac Go

& Grow Toddler Drink contains less protein, more sugar (carbohydrates) and more fat.?

Nutritional Composition for 8 fl. oz.

Whole Cow’s Milk

Toddler Drink

Nutrient nit
Energy cal
Protein g
Total Fat g

Carbohydrate g

149 140
7.69 4.00
7.98 8.0
12.8 14.0
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24. According to the price of the Product on third-party websites, the Product costs

$25.99 for 30.8 ounces or 873 grams.

8 Consensus Statement, Healthy Beverage Consumption in Early Childhood: Recommendations from Key National
Health and Nutrition Organizations, Robert Wood Johnson Foundation, Healthy Eating Research, Sept. 2019,

Appendix D.


https://healthyeatingresearch.org/wp-content/uploads/2019/09/HER-HealthyBeverage-ConsensusStatement.pdf
https://healthyeatingresearch.org/wp-content/uploads/2019/09/HER-HealthyBeverage-ConsensusStatement.pdf
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25. According to the Retail Milk Prices Report of the United States Department of
Agriculture, whole milk in New York City costs $3.85 per gallon as of May 2020.°
26. This means the Toddler Drink is almost four times the cost of the recommended

alternative and nutritionally superior choice of whole cow’s milk.™

_ Cow’s (whole) Toddler Drink
Price
$/8 fl 0z 0.29 76
$/gallon 4.68 12.23

27. The similar labeling of the Infant Formula and Toddler Drink causes caregivers, like
Plaintiff, to make inaccurate and ill-advised nutritional purchasing decisions.

28. For instance, a study of caregivers’ understanding of transition formula labeling
concluded that 52% expected these products to “give toddlers nutrition that they wouldn’t get from
other sources.”

29. Public health research has shown that use of products such as Go & Grow results in
prolonged use of expensive, re-branded, infant formula instead of transitioning infants to cow’s
milk, water and other healthy foods.

30. Moreover, Defendant markets Similac Go & Grow Toddler Drink as superior to
cow’s milk, in direct contravention of World Health Organization guidelines for the nutritional

needs of young children.

9 Agriculture Marketing Service, Retail Milk Prices Report, May 2020.

10 Consensus Statement, Healthy Beverage Consumption in Early Childhood: Recommendations from Key National
Health and Nutrition Organizations, Robert Wood Johnson Foundation, Healthy Eating Research, Sept. 2019.

11 Maria J Romo-Palafox and JL Pomeranz et al., Marketing claims on infant formula and toddler milk packages:
What do caregivers think they mean? , UCONN Rudd Center for Food Policy & Obesity, September 2019.



https://www.ams.usda.gov/sites/default/files/media/RetailMilkPrices.pdf
https://healthyeatingresearch.org/wp-content/uploads/2019/09/HER-HealthyBeverage-ConsensusStatement.pdf
https://healthyeatingresearch.org/wp-content/uploads/2019/09/HER-HealthyBeverage-ConsensusStatement.pdf
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provides key nutrients like Iron, Vitamins C
& E, and DHA that milk alone can’t provide

provides key nutrients like

Iron, Vitamins C & E,

and DHA that milk alone
can’t provide

31. Defendant’s criticism of milk is true, but misleading.

32.  While milk alone cannot provide the nutrients defendant mentions, caregivers should
not rely only on milk after a child’s first twelve months.

33. A balanced diet of healthy foods is what is recommended beyond twelve months,
and those foods are what should provide the nutrients that milk cannot provide.

34. Seventy percent of caregivers mistakenly believe that products like Go & Grow are
suitable drinks for children in this age range, despite expert opinions that they offer “no unique
nutritional value beyond what could be achieved through a nutritionally adequate diet;

furthermore, they contribute added sugars to diet.”*?

IV. Conclusion
35. Defendant misrepresented the Product through affirmative statements, half-truths,
and omissions.

36. Defendant sold more of the Product and at a higher price than it would have in
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absence of this misconduct, resulting in additional profits at the expense of consumers.

37. Had Plaintiff and class members known the truth, they would not have bought the
Product or would have paid less for it.

38. As a result of the false and misleading representations, the Product is sold at a
premium price, approximately no less than no less than the Product costs $17.48 per 680 grams,
excludingtax, compared to other similar products represented in a non-misleading way, and higher
than it would be sold for absent the misleading representations and omissions.

Jurisdiction and Venue

39. Jurisdiction is pursuant to Class Action Fairness Act of 2005 (“CAFA”). 28 U.S.C.
§ 1332(d)(2).

40. Plaintiff Giovanna Smith is a citizen of New York.

41. Defendant Abbott Laboratories Inc. is a Delaware corporation with a principal place
of business in Abbott Park, Lake County, Illinois and is a citizen of Illinois.

42. Diversity exists because Plaintiff and defendant are citizens of different states.

43. Upon information and belief, sales of the Product and any available statutory and
other monetary damages, exceed $5 million during the applicable statutes of limitations, exclusive
of interest and costs.

44. Venue is proper because a substantial part of the events or omissions giving rise to
the claims occurred here — the purchase of the Product by Plaintiff and her experiences.

Parties
45. Plaintiff is a citizen of New York, Springfield Gardens, Queens County.
46. Defendant Abbott Laboratories Inc. is a Delaware corporation with a principal place

of business in Abbott Park, Illinois, Lake County and is a citizen of Illinois.
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47. Defendant is well-known for selling formula and is well-respected in that market.

48. Plaintiff purchased the Product on one or more occasions, including in or around
August 2020, at Target, 519 Gateway Dr, Brooklyn, NY 11239 and other locations.

49. Plaintiff bought the Product because she was a caregiver for a child over than twelve
months.

50. Plaintiff saw the similar labeling of defendant’s infant formula product and the Go
& Grow.

51. Plaintiff expected the latter product was the “next” product she would provide to the
child for whom she was a caregiver, due to the similar labeling.

52. The Product’s icons for spinach, broccoli and fish caused Plaintiff to believe that Go
& Grow was a replacement for these foods in the diet of children above 12 months.

53. Plaintiff was unaware of expert recommendations to not provide products such as Go
& Grow to children older than twelve months.

54. The Product was worth less than what Plaintiff and consumers paid and she would
not have paid as much absent Defendant's false and misleading statements and omissions.

55. Plaintiff paid more for the Product than she would have paid otherwise.

56. Plaintiff intends to, seeks to, and will purchase the Product again when she can do so
with the assurance that Product’s representations about its adequacy, components and ingredients
are consistent with its representations.

Class Allegations

57. Theclass will consist of all purchasers of the Product who reside in New York during
the applicable statutes of limitations who purchased the Product for a child between twelve and

thirty-six months old.

10
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58. Plaintiff seeks class-wide injunctive relief based on Rule 23(b) in addition to a
monetary relief class.

59. Common questions of law or fact predominate and include whether defendant’s
representations were and are misleading and if Plaintiff and class members are entitled to damages.

60. Plaintiff's claims and basis for relief are typical to other members because all were
subjected to the same unfair and deceptive representations and actions.

61. Plaintiff is an adequate representative because her interests do not conflict with other
members.

62. No individual inquiry is necessary since the focus is only on defendant’s practices
and the class is definable and ascertainable.

63. Individual actions would risk inconsistent results, be repetitive and are impractical
to justify, as the claims are modest relative to the scope of the harm.

64. Plaintiff's counsel is competent and experienced in complex class action litigation
and intends to protect class members’ interests adequately and fairly.

65. Plaintiff seeks class-wide injunctive relief because the practices continue.

New York General Business Law (“GBL”) §§ 349 & 350

(Consumer Protection Statute)

66. Plaintiff incorporates by reference all preceding paragraphs.

67. Plaintiff and class members desired to purchase a product which was nutritionally
appropriate for a child between twelve and thirty-six months.

68. Defendant’s false and deceptive representations and omissions are material in that
they are likely to influence consumer purchasing decisions.

69. Defendant misrepresented the Product through statements, omissions, ambiguities,

11
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half-truths and/or actions.
70. Plaintiff relied on the representations.
71. Plaintiff and class members would not have purchased the Product or paid as much
if the true facts had been known, suffering damages.
Breaches of Express Warranty,

Implied Warranty of Merchantability and
Magnuson Moss Warranty Act, 15 U.S.C. 88 2301, et seq.

72. The Product was manufactured, labeled and sold by defendant and expressly and
impliedly warranted to Plaintiff and class members that it possessed functional, nutritional,
organoleptic, sensory and/or qualitative attributes which it did not.

73. Defendant had a duty to disclose and/or provide non-deceptive descriptions and
marketing of the Product.

74. This duty is based on Defendant’s reputation in the market for this type of Product.

75. Defendant had a special duty to Plaintiff because it capitalized on its reputation in
the field of infant formula, a highly regulated product, to drive sales in an unregulated area.

76. Plaintiff provided or will provide notice to defendant, its agents, representatives,
retailers and their employees.

77. Defendant received notice and should have been aware of these issues due to
complaints by regulators, academics, competitors, and consumers, to its main offices over the past
several years.

78. The Product did not conform to its affirmations of fact and promises due to
defendant’s actions and were not merchantable because they were not fit to pass in the trade as
advertised.

79. Plaintiff and class members would not have purchased the Product or paid as much

if the true facts had been known, suffering damages.

12
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Negligent Misrepresentation

80. Defendant had a duty to truthfully represent the Product, which it breached.

81. This duty is based on defendant’s position, holding itself out as having special
knowledge and experience in the field of infant formula products.

82. The representations took advantage of consumers’ cognitive shortcuts made at the
point-of-sale and their trust in defendant.

83. Plaintiff reasonably and justifiably relied on these negligent misrepresentations and
omissions, which served to induce and did induce, their purchases of the Product.

84. Plaintiff and class members would not have purchased the Product or paid as much
if the true facts had been known, suffering damages.

Fraud

85. Defendant misrepresented and/or omitted the attributes and qualities of the Product.

86. Defendant’s fraudulent intent is evinced by careful labeling to make it appear that
the Toddler Drink was a product line “extension” of its infant formula product, and shared
attributes such as its approval by federal regulators for the needs of the age group it was marketed
towards.

Unjust Enrichment

87. Defendant obtained benefits and monies because the Product was not as represented
and expected, to the detriment and impoverishment of Plaintiff and class members, who seek
restitution and disgorgement of inequitably obtained profits.

Jury Demand and Prayer for Relief

Plaintiff demands a jury trial on all issues.
WHEREFORE, Plaintiff prays for judgment:

1. Declaring this a proper class action, certifying Plaintiff as representative and the

13
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undersigned as counsel for the class;

2. Entering preliminary and permanent injunctive relief by directing defendant to correct the
challenged practices to comply with the law;

3. Injunctive relief to remove, correct and/or refrain from the challenged practices and
representations, and restitution and disgorgement for members of the class pursuant to the
applicable laws;

4. Awarding monetary damages, statutory damages pursuant to any statutory claims and
interest pursuant to the common law and other statutory claims;

5. Awarding costs and expenses, including reasonable fees for Plaintiff's attorneys and
experts; and

6. Other and further relief as the Court deems just and proper.

Dated: May 21, 2021
Respectfully submitted,

Sheehan & Associates, P.C.
/sISpencer Sheehan

Spencer Sheehan

60 Cuttermill Rd Ste 409
Great Neck NY 11021-3104
Tel: (516) 268-7080

Fax: (516) 234-7800
spencer@spencersheehan.com

14
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1:20-cv-05558-FB-RER
United States District Court
Eastern District of New York

Rossy Gavilanes, individually and on behalf of all others similarly situated,

Plaintiff,

- against -

Gerber Products Company,

Defendant

First Amended Class Action Complaint

Sheehan & Associates, P.C.
60 Cuttermill Rd Ste 409
Great Neck NY 11021-3104

Tel: (516) 268-7080
Fax: (516) 234-7800

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of
New York State, certifies that, upon information, and belief, formed after an inquiry reasonable
under the circumstances, the contentions contained in the annexed documents are not frivolous.

Dated: May 21, 2021

/sl Spencer Sheehan
Spencer Sheehan
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Medical Malpractice O 790 Other Labor Litigation O 895 Freedom of Information
| REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS |01 791 Employee Retirement FEDERAL TAX SUITS Act
O 210 Land Condemnation [ 440 Other Civil Rights Habeas Corpus: Income Security Act 0 870 Taxes (U.S. Plaintiff O 896 Arbitration
0 220 Foreclosure [ 441 Voting O 463 Alien Detainee or Defendant) O 899 Administrative Procedure
[0 230 Rent Lease & Ejectment | O 442 Employment O 510 Motions to Vacate O 871 IRS—Third Party Act/Review or Appeal of
[0 240 Torts to Land [ 443 Housing/ Sentence 26 USC 7609 Agency Decision
[0 245 Tort Product Liability Accommodations O 530 General 0 950 Constitutionality of
0 290 All Other Real Property [ 445 Amer. w/Disabilities-| O 535 Death Penalty IMMIGRATION State Statutes
Employment Other: 0 462 Naturalization Application
U 446 Amer. w/Disabilities-| O 540 Mandamus & Other |7 465 Other Immigration
Other 0O 550 Civil Rights Actions
[ 448 Education O 555 Prison Condition
O 560 Civil Detainee -
Conditions of
Confinement

V. ORIGIN (Place an “X” in One Box Only)

O 1 Original
Proceeding

O 2 Removed from
State Court

O 3 Remanded from
Appellate Court

™ 4 Reinstated or

Reopened

O 5 Transferred from
Another District
(specify)

0O 6 Multidistrict
Litigation

VI. CAUSE OF ACTION

28 USC § 1332

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

False advertising

Brief description of cause:

VII. REQUESTED IN
COMPLAINT:

]

CHECK IF THIS IS A CLASS ACTION

UNDER RULE 23, F.R.Cv.P.

DEMAND $
5,000,000

CHECK YES only if demanded in complaint:

JURY DEMAND:

M Yes 0 No

VIIl. RELATED CASE(S)

IF ANY (See instructions):
JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
5/21/2021 /s/ Spencer Sheehan

FOR OFFICE USE ONLY
RECEIPT #

AMOUNT

APPLYING IFP

JUDGE

MAG. JUDGE
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Local Arbitration Rule 83.7 provides that with certain exceptions, actions seeking ey damages only in an amount not in éxcess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount amages is presumed to be below the threshold amount unless a

certification to the contrary is filed.

Case is Eligible for Arbitration D

I, Spencer Sheehan , counsel for plaintiff , do hereby certify that the above captioned civil action is ineligible for
compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,

the complaint seeks injunctive relief,

the matter is otherwise ineligible for the following reason

RN

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:

RELATED CASE STATEMENT (Section V111 on the Front of this Form)

Please list all cases that are arguably related pursuant to Division of Business Rule 50.3.1 in Section VIII on the front of this form. Rule 50.3.1 (a) provides that “A civil case is “related”
to another civil case for purposes of this guideline when, because of the similarity of facts and legal issues or because the cases arise from the same transactions or events, a
substantial saving of judicial resources is likely to result from assigning both cases to the same judge and magistrate judge.” Rule 50.3.1 (b) provides that “ A civil case shall not be
deemed “related” to another civil case merely because the civil case: (A) involves identical legal issues, or (B) involves the same parties.” Rule 50.3.1 (c) further provides that
“Presumptively, and subject to the power of a judge to determine otherwise pursuant to paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still
pending before the court.”

NY-E DIVISION OF BUSINESS RULE 50.1(d)(2)

1)) Is the civil action being filed in the Eastern District removed from a New York State Court located in Nassau or Suffolk
County? |:| Yes |Z[ No

2) If you answered “no” above:
a) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in Nassau or Suffolk
County? [ Yes |Z[ No
b) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? V] VYes O No

c) If this is a Fair Debt Collection Practice Act case, specify the County in which the offending communication was
received:

If your answer to question 2 (b) is “No,” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or
Suffolk County, or, in an interpleader action, does the claimant (or a majority of the claimants, if there is more than one) reside in Nassau or

Suffolk County? [0 Yes | No
(Note: A corporation shall be considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

I am currently admitted in the Eastern District of New York and currently a member in good standing of the bar of this court.

|ZI Yes D No

Are you currently the subject of any disciplinary action (s) in this or any other state or federal court?

O Yes  (If yes, please explain |Zl No

| certify the accuracy of all information provided above.

Signature: /s/Spencer Sheehan

Last Modified: 11/27/2017
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PLAINTIFFS DEFENDANTS

Rossy Gavilanes, individually and on behalf of all others Gerber Products Company
similarly situated

ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER
Sheehan & Associates, P.C., 60 Cuttermill Rd Ste 409 Great
Neck NY 11021-3104 (516) 268-7080

ATTORNEYS (IF KNOWN)

CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE)
(DO NOT CITE JURISDICTIONAL STATUTES UNLESS DIVERSITY)

28 USC § 1332; False advertising

Has this action, case, or proceeding, or one essentially the same been previously filed in SDNY at any time? No M ves O

If yes, was this case Vol. O invol. O Dismissed. No [ ves [J If yes, give date & Case No.

Judge Previously Assigned

No [X] Yes []
NATURE OF SUIT

IS THIS AN INTERNATIONAL ARBITRATION CASE?
(PLACE AN [x] IN ONE BOX ONLY)

TORTS ACTIONS UNDER STATUTES

CONTRACT PERSONAL INJURY PERSONAL INJURY FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
[ 1367 HEALTHCARE/

[1110 INSURANCE [ 1310 AIRPLANE PHARMACEUTICAL PERSONAL [ 1625 DRUG RELATED [ 1422 APPEAL { }g;g gﬁ'ﬁiﬁ"““"s

[1120 MARINE [ 1350 AIRPLANE PRODUCT  INJURY/PRODUCT LIABILITY o7 RE OF PROPERTY 28 USC 158

[ 1130 MILLER ACT LIABILITY [ 1365 PERSONAL INJURY 2 USC 861 [ 1423 WITHDRAWAL [ 1400 STATE

[ 1140 NEGOTIABLE [ 1320 ASSAULT, LIBEL & PRODUCT LIABILITY | | 690 'OTHER 28 USC 157 REAPPORTIONMENT
INSTRUMENT SLANDER [ 1368 ASBESTOS PERSONAL [ 1410 ANTITRUST

[ 1150 RECOVERY OF [ ]330 FEDERAL INJURY PRODUCT [ 1430 BANKS & BANKING
OVERPAYMENT & EMPLOYERS' LIABILITY PROPERTY RIGHTS [ 1450 COMMERCE
ENFORCEMENT LIABILITY [ ] 460 DEPORTATION
OF JUDGMENT [ ]340 MARINE PERSONAL PROPERTY [ 1820 COPYRIGHTS [ ]880 DEFEND TRADE SECRETS ACT [ ] 470 RACKETEER INFLU-

[ 1151 MEDICARE ACT [ ] 345 MARINE PRODUCT [ 1830 PATENT ENCED & CORRUPT

[]152 RECOVERY OF LIABILITY [¥] 370 OTHER FRAUD [ 1835 PATENT-ABBREVIATED NEW DRUG APPLICATION ORGANIZATION ACT
DEFAULTED [ 1350 MOTOR VEHICLE [ 1371 TRUTH IN LENDING (RICO)
STUDENT LOANS [ ] 355 MOTOR VEHICLE [ 1840 TRADEMARK [ 1480 CONSUMER CREDIT
(EXCL VETERANS) PRODUCT LIABILITY SOCIAL SECURITY

[]153 RECOVERY OF [ ] 360 OTHER PERSONAL [ 1480 L%OE‘?E(?‘I[\:SI\(I:,?(':\“?UMEF
OVERPAYMENT INJURY [ 1380 OTHER PERSONAL LABOR [ 1861 HIA (1395f)
OF VETERAN'S [ ]362 PERSONAL INJURY - PROPERTY DAMAGE [ 862 BLACK LUNG (923)
BENEFITS MED MALPRACTICE [ ] 385 PROPERTY DAMAGE [ ] 710 FAIR LABOR [ 1863 DIWC/DIWW (405(g)) [ ]490 CABLE/SATELLITE TV

[ 1160 STOCKHOLDERS PRODUCT LIABILITY STANDARDSACT [ ]864 SSID TITLE XVI [ 1850 SECURITIES/
SUITS [ 1720 LABOR/IMGMT [ 1865 RSI (405(g)) COMMODITIES/

[ 1190 OTHER PRISONER PETITIONS RELATIONS COMMODITIES/
CONTRACT [ 1463 ALIEN DETAINEE [ 1740 RAILWAY LABOR ACT

[ 1195 CONTRACT [ 1510 MOTIONS TO [ ] 751 FAMILY MEDICAL FEDERAL TAX SUITS [18%0 ?A-g-'l—IIEORNSSTATUTORY
PRODUCT ACTIONS UNDER STATUTES VACATE SENTENCE
LIABILITY 28 USC 2255 LEAVE ACT (FMLA) [ 1870 TAXES (U.S. Plaintiff or | 1891 AGRICULTURAL ACTS

[1196 FRANCHISE CIVIL RIGHTS [ 1530 HABEAS CORPUS [ 1790 OTHER LABOR Defendant) [ 1893 ENVIRONMENTAL
[ 1535 DEATH PENALTY LITIGATION [ 1871 IRS-THIRD PARTY MATTERS
[ 1540 MANDAMUS & OTHER [ ]791 EMPL RET INC 26 USC 7609 [ 1895 FREEDOM OF

[ 1440 OTHER CIVIL RIGHTS

SECURITY ACT (ERISA)

INFORMATION ACT

REAL PROPERTY (Non-Prisoner) [ ] 896 ARBITRATION
[ 1441 VOTING IMMIGRATION
[ 1210 LAND [ ]442 EMPLOYMENT PRISONER CIVIL RIGHTS [ ]p??gé\gﬂgﬂzﬂﬁgw or
CONDEMNATION [ ]443 HOUSING/ [ ] 462 NATURALIZATION APPEAL OF AGENGY DECISION
[1220 FORECLOSURE ACCOMMODATIONS [ ] 550 CIVIL RIGHTS APPLICATION
[ 1230 RENT LEASE & [ 1444 AMERICANS WITH [ 1555 PRISON CONDITION [ 1465 OTHER IMMIGRATION [ 1950 CONSTITUTIONALITY OF
EJECTMENT DISABILITIES - [ 1560 CIVIL DETAINEE ACTIONS STATE STATUTES
[ 1240 TORTS TO LAND EMPLOYMENT CONDITIONS OF CONFINEMENT
[ 1245 TORT PRODUCT [ ]446 AMERICANS WITH
LIABILITY DISABILITIES -OTHER
[ 1290 ALL OTHER [ 1448 EDUCATION

REAL PROPERTY

Check if demanded in complaint:

M

DEMAND $ 5,000,000

CHECK IF THIS IS A CLASS ACTION
UNDER F.R.C.P. 23

OTHER

DO YOU CLAIM THIS CASE IS RELATED TO A CIVIL CASE NOW PENDING IN S.D.N.Y.

AS DEFINED BY LOCAL RULE FOR DIVISION OF BUSINESS 13?

IF SO, STATE:

JUDGE

DOCKET NUMBER

Check YES only if demanded in complaint
JURY DEMAND: X yEs [ NO

NOTE: You must also submit at the time of filing the Statement of Relatedness form (Form IH-32).
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(PLACE AN x IN ONE BOX ONLY) ORIGIN
1 Original [ 2 rRemoved from [] 3 Remanded [] 4 Reinstated or [ 5 Transferred from [ 6 mggﬁ:ztr:m 7 G\Sg;:lf:gn?lsmm
Proceeding State Court from Reopened (Specify District) ferred g d
Appellate (Transferred) Magistrate Judge

|:| a. all parties represented Court
|:| 8 Multidistrict Litigation (Direct File)
[ b. Atleastone party

is pro se.
(PLACE AN x IN ONE BOX ONLY) BASIS OF JURISDICTION IF DIVERSITY, INDICATE
[J1UsS. PLAINTIFF ]2 U.S. DEFENDANT [] 3 FEDERAL QUESTION 4 DIVERSITY CITIZENSHIP BELOW.

(U.S. NOT A PARTY)

CITIZENSHIP OF PRINCIPAL PARTIES (FOR DIVERSITY CASES ONLY)

(Place an [X] in one box for Plaintiff and one box for Defendant)

PTF DEF PTF DEF PTF DEF

CITIZEN OF THIS STATE [x]1 [11 CITIZEN OR SUBJECT OF A [13[13 INCORPORATED and PRINCIPAL PLACE  []5 [x]5
FOREIGN COUNTRY OF BUSINESS IN ANOTHER STATE

CITIZEN OF ANOTHER STATE  []2 []2 INCORPORATED or PRINCIPAL PLACE  [14[ 14 FOREIGN NATION [16 [16

OF BUSINESS IN THIS STATE

PLAINTIFF(S) ADDRESS(ES) AND COUNTY(IES)
Rossy Gavilanes, 1309 Academy St Elroy WI 53929-1007, Queens County

DEFENDANT(S) ADDRESS(ES) AND COUNTY(IES)
Gerber Products Company, , Arlington County

DEFENDANT(S) ADDRESS UNKNOWN

REPRESENTATION IS HEREBY MADE THAT, AT THIS TIME, | HAVE BEEN UNABLE, WITH REASONABLE DILIGENCE, TO ASCERTAIN
THE RESIDENCE ADDRESSES OF THE FOLLOWING DEFENDANTS:

COURTHOUSE ASSIGNMENT
| hereby certify that this case should be assigned to the courthouse indicated below pursuant to Local Rule for Division of Business 18, 20 or 21.

Checkone:  THIS ACTION SHOULD BE ASSIGNED TO: [ ] WHITE PLAINS MANHATTAN

DATE 5/21/2021 ADMITTED TO PRACTICE IN THIS DISTRICT
SIGNATURE OF ATTORNEY OF RECORD [1 NO
/sl Spencer Sheehan [x] YES (DATE ADMITTED Mo. 07 Yr. 2012 )
RECEIPT # Attorney Bar Code # SS-2056

Magistrate Judge is to be designated by the Clerk of the Court.

Magistrate Judge is so Designated.

Ruby J. Krajick, Clerk of Court by Deputy Clerk, DATED

UNITED STATES DISTRICT COURT (NEW YORK SOUTHERN)
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I. (a) PLAINTIFFS

Rossy Gavilanes, individually and on behalf of all others similarly

situated

(b) County of Residence of First Listed Plaintiff

Queens

DEFENDANTS

(Except in U.S. plaintiff cases)

(C) Attorneys (firm name, address, and telephone number)
Sheehan & Associates, P.C., 60 Cuttermill Rd Ste 409 Great Neck NY
11021-3104 (516) 268-7080

(In U.S. plaintiff cases only)

Attorneys (If Known)

Gerber Products Company

County of Residence of First Listed Defendant

Note: In land condemnation cases, use the location of the tract of land involved.

I1. BASIS OF JURISDICTION (Check one box, only.)

01 uU.S. Government
Plaintiff

02 u.s. Governmen
Defendant

O3 Federal Question

(U.S. Government Not a Party)

M 4 Diversity

(Indicate Citizenship of Parties in Item I11)

PTF

Citizen of This State O1

Citizen of Another State M 2

Citizen or Subject of a

Foreign Country os

Il. CITIZENSHIP OF PRINCIPAL PARTlES(For Diversity Cases Only.)

(Check one box, only for plaintiff and one box for defendant.)

DEF PTF DEF
Incorporated or Principal Place of

O 1 Business In This State o M 4

O 2 Incorporated and Principal Place [] 5 O s
of Business In Another State

[0 3 Foreign Nation O 6 Os

IV. NATURE OF SUIT (Check one box, only.)

| CONTRACT

TORTS

PRISONER PETITIONS

LABOR

OTHER STATUTES

[ 110 Insurance

[ 120 Marine

[0 130 Miller Act

[ 140 Negotiable Instrument
[ 150 Recovery of Overpayment

& Enforcement of Judgment

[ 151 Medicare Act

[ 152 Recovery of Defaulted
Student Loans
(Excludes Veterans)

PERSONAL INJURY

[ 310 Airplane

[ 315 Airplane Product Liability

[ 320 Assault, Libel & Slander

[ 330 Federal Employers’
Liability

[0 340 Marine

[0 345 Marine ProductLiability

[0 350 Motor Vehicle

[ 355 Motor Vehicle Product
Liability

[ 360 Other Personal Injury

[ 362 Personal Injury Medical

PERSONAL INJURY

O 530 General

O 367 Health Care/
Pharmaceutical
Personal Injury
Product Liability

O 368 Asbestos Personal
Injury Product
Liability

PERSONAL PROPERTY

M 370 Other Fraud

1 510 Motions to Vacate
Sentence
1 530 General

1 690 Death Penalty

Habeas Corpus:

1 540 Mandamus & Other
[ 550 Civil Rights
[ 555 Prison Condition
[1 560 Civil Detainee -
Conditions
of Confinement

oo oo

710 Fair Labor Standards
Act

720 Labor/Management
Relations

740 Railway Labor Act

751 Family and Medical
Leave Act

790 Other Labor Litigation

791 Employee Retirement

Income Security Act

[0 153 Recovery of Veteran’s Malpractice O 371 Truth in Lendin I PROPERTY RIGHTS
Benefits u ending O 820 Copyrights
[0 160 Stockholders’ Suits O 380 Other Personal [0 830 Patent
[ 190 Other Contract Property Damage O 835 Patent - Abbreviated
[ 195 Contract Product Liability O 380 Property Damage New Drug Application
[0 196 Franchise Product Liability O 840 Trademark
O 880 Defend Trade Secrets
Act of 2016 (DTSA)
| REAL PROPERTY CIVIL RIGHTS BANKRUPTCY FORFEITURE/PENALTY SOCIAL SECURITY
O 210 Land Condemnation [0 440 Other Civil Rights O 422 Appeal 28 USC 158 | 0 625 Dfn'JDg ReI?ted Seizure |0 861 HIA (1395ff)
. i of Property
OO 220 Foreclosure 1 441 Voting O 423 Withdrawal 1 USC 881 O 862 Black Lung (923)
O 230 Rent Lease & Ejectment |7 442 Employment 28 USC 157 00690 Other O 863 DIWC/DIWW
0O 240 Torts to Land (1443 Housing/Accommodations (405(9))
O 245 Tort Product Liability ] 445 Amer. w/Disabilities- IMMIGRATION [0 864 SSID Title XVI
O 290 All Other Real Property Employment [0 462 Naturalization O 865 RSI (405(g))
1 446 Amer. w/Disabilities- Application ————
Other O 463 Habeas Corpus —

1 448 Education

Alien Detainee
(Prisoner Petition)

465 Other Immigration
Actions

870 Taxes (U.S. Plaintiff
or Defendant)

871 IRS—Third Party
26 USC 7609

[ 375 False Claims Act

0 376 Qui Tam (31 USC
3729 (a))

[ 400 State Reapportionment

[0 410 Antitrust

[ 430 Banks and Banking

[ 450 Commerce

[ 460 Deportation

[ 470 Racketeer Influenced
and Corrupt
Organizations

[0 480 Consumer Credit

[0 485 Telephone Consumer

Protection Act (TCPA)

[ 490 Cable/Sat TV

[ 850 Securities’”Commodities/
Exchange

[ 890 Other Statutory Actions

0891 Agricultural Acts

[ 893 Environmental Matters

[ 895 Freedom of Information
Act

[ 896 Arbitration

[0 899 Administrative
Procedure
Act/Review or Appeal of
Agency Decision

[0 950 Constitutionality of
State Statutes

V. ORIGIN (Check one box, only.)

& 1 Original O 2 Removed from 0O 3  Remanded from O 4 Reinstated O 5 Transferred 0O 6 Multidistrict O 8 Multidistrict
Proceeding State Court Appellate Court or Reopened from Another Litigation - Litigation —
District Transfer Direct File
(specify)

V1. CAUSE OF ACTION (Enter U.S. Civil Statute under which you are filing and
write a brief statement of cause.)

28 U.S.C. § 1332; false advertising

a judge of this Court. Use a separate attachment if necessary.)

VII. PREVIOUS BANKRUPTCY MATTERS (For nature of suit 422 and

423, enter the case number and judge for any associated bankruptcy matter previously adjudicated by

VIIl. REQUESTED IN

Check if this is a class action under Rule 23,

Demand $ 5,000,000.00

CHECK Yes only if demanded in complaint:

COMPLAINT: F.R.CV.P. Jury Demand: M Yes O No
IX. RELATED CASE(S) IF ANY (see instructions): Judge Case Number
X. Is this a previously dismissed or remanded case? O vYes [ No Ifyes, Case# Name of Judge
Date: May 21, 2021 Signature of Attorney of Record Is/Spencer Sheehan
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UNITED STATES DISTRICT COURT

for the
Eastern District of New York

Rossy Gavilanes, individually and on behalf of all
others similarly situated,

Plaintiff(s)

Gerber Products Company,

)
)
)
)
)
V. ; Civil Action No. 1:20-cv-05558-FB-RER
)
)
)
)
)

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Gerber Products Company
c/o C T Corporation System

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: - Sheehan & Associates, P.C., 60 Cuttermill Rd Ste 409 Great Neck NY 11021-

3104 (516) 268-7080

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 1:20-cv-05558-FB-RER

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (place)

on (date) ,or

O I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O 1 served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
O | returned the summons unexecuted because ;or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ILLINOIS

SUMMONS IN A CIVIL CASE
Rossy Gavilanes, individually and on behalf of
all others similarly situated

CASE NUMBER: 1:20-cv-05558-FB-RER
Plaintiff(s)

V.
Gerber Products Company

ASSIGNED JUDGE:

DESIGNATED
MAGISTRATE JUDGE:
Defendant(s)
TO: (Name and address of Defendant)

Gerber Products Company
c/o C T Corporation System

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF’S ATTORNEY (name and address)

Sheehan & Associates, P.C., 60 Cuttermill Rd Ste 409 Great Neck NY 11021-3104
(516) 268-7080

an answer to the complaint which is herewith served upon you, days after service of this
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for

the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a reasonable
period of time after service.
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RETURN OF SERVICE

. . DATE
Service of the Summons and complaint was made by me®

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personally upon the defendant. Place where served:

Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.

Name of person with whom the summons and complaint were left:

O Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES
TRAVEL

SERVICES TOTAL

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

(1) As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.




