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&(175$/�',675,&7�2)�&$/,)251,$�

�
�
�
0$5.�63,9(<��RQ�EHKDOI�RI�
KLPVHOI�DQG�DOO�RWKHUV�VLPLODUO\�
VLWXDWHG��
�
3ODLQWLII���
Y��
�
',$021'�3(7�)22'6��,1&���

�
'HIHQGDQW��

�
�

&DVH�1R����
�
�
&/$66�$&7,21�&203/$,17��
�
'HPDQG�IRU�-XU\�7ULDO�

�

� �

� 3ODLQWLII�0DUN�6SLYH\��³3ODLQWLII´���DFWLQJ�RQ�EHKDOI�RI�KLPVHOI�DQG�DOO�RWKHUV�

VLPLODUO\� VLWXDWHG� �³&ODVV�0HPEHUV´��� EULQJ� WKLV� DFWLRQ� IRU� GDPDJHV� DQG� HTXLWDEOH�

UHOLHI�DJDLQVW�'LDPRQG�3HW�)RRGV��,QF��³'HIHQGDQW´���

1$785(�2)�7+(�&$6(�

��� 'HIHQGDQW�GHVLJQHG��PDQXIDFWXUHG��GLVWULEXWHG��PDUNHWHG��DQG�VROG�7DVWH�

RI�WKH�:LOG�+LJK�3UDLULH�&DQLQH�5HFLSH�ZLWK�5RDVWHG�%LVRQ�	�5RDVWHG�9HQLVRQ�'U\�

'RJ�)RRG��³7DVWH�RI�WKH�:LOG�'RJ�)RRG´����

��� 0DQ\�GRJV�VXIIHU�DOOHUJLF�UHDFWLRQV�WR�IRRGV�FRQWDLQLQJ�JUDLQV�LQFOXGLQJ�

FRUQ�DQG�RU�DUH�RQ�D�JUDLQ�IUHH�GLHW��7KHUHIRUH��KDYLQJ�WKHVH�LQJUHGLHQWV�RPLWWHG�IURP�
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WKHLU� SHW� IRRGV� LV� DQ� LPSRUWDQW� FKDUDFWHULVWLF� WR� FRQVXPHUV�� LQFOXGLQJ�3ODLQWLII� DQG�

&ODVV�0HPEHUV���

��� ,Q� IDFW�� FRQVXPHUV� SD\� D� SUHPLXP� IRU� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG�

EHFDXVH�LW�LV�VSHFLILFDOO\�UHSUHVHQWHG�WR�EH�³D�JUDLQ�IUHH�GLHW´�IRUPXODWHG�IRU�WKH�KHDOWK�

RU�QXWULWLRQDO�QHHGV�RI�WKHLU�GRJV��DQG�FRQVLVWHQW�ZLWK�FHUWDLQ�LQJUHGLHQW��TXDOLW\��DQG�

PDQXIDFWXULQJ�VWDQGDUGV���

��� +RZHYHU��LQGHSHQGHQW�WHVWLQJ�RI�7DVWH�RI�WKH�:LOG�'RJ�)RRG�FRQILUPV�WKDW�

WKHVH� UHSUHVHQWDWLRQV� DUH� IDOVH�� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� FRQWDLQV� VLJQLILFDQW�

DPRXQWV�RI�JUDLQ��7KHVH�LQGHSHQGHQW�WHVWLQJ�UHVXOWV�DUH�DWWDFKHG�KHUHWR�DV�([KLELW�$���

��� 3ODLQWLII� EULQJV� WKLV� VXLW� RQ� EHKDOI� RI� KLPVHOI� DQG� VLPLODUO\� VLWXDWHG�

FRQVXPHUV�ZKR�SXUFKDVHG�7DVWH�RI�WKH�:LOG�'RJ�)RRG��3ODLQWLII�DQG�&ODVV�PHPEHUV�

ZHUH�GDPDJHG�EHFDXVH� WKH\�ZRXOG�QRW� KDYH�SXUFKDVHG� �RU�ZRXOG�QRW� KDYH�SDLG� D�

SUHPLXP�� IRU� 'HIHQGDQW¶V� GRJ� IRRG� KDG� WKH\� NQRZQ� WKH� WUXH� IDFWV� UHJDUGLQJ� WKH�

LQJUHGLHQWV��

3$57,(6��

��� 3ODLQWLII�0DUN�6SLYH\�LV�D�FLWL]HQ�RI�&DOLIRUQLD�UHVLGLQJ�LQ�0LVVLRQ�9LHMR��

3ODLQWLII�6SLYH\�SXUFKDVHG�7DVWH�RI�WKH�:LOG�'RJ�)RRG�RQ�QXPHURXV�RFFDVLRQV���

��� 'HIHQGDQW�'LDPRQG�3HW�)RRGV��,QF��LV�D�IRU�SURILW�FRUSRUDWLRQ��RUJDQL]HG�

DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�6WDWH�RI�0LVVRXUL��'HIHQGDQW�KDV�LWV�SULQFLSDO�RIILFH�

LQ�0HWD��0LVVRXUL��'HIHQGDQW�GHVLJQV��PDQXIDFWXUHV��DQG�PDUNHWV�7DVWH�RI�WKH�:LOG�

'RJ� )RRG� DQG� VHOOV� LW� WKURXJK� WKLUG�SDUW\� UHWDLOHUV� VXFK� DV� 3HWFR�� :DOPDUW�� DQG�

&KHZ\�FRP�WKURXJKRXW�WKH�8QLWHG�6WDWHV���

-85,6',&7,21�$1'�9(18(�

��� 7KLV� &RXUW� KDV� MXULVGLFWLRQ� RYHU� WKLV� DFWLRQ� XQGHU� WKH� &ODVV� $FWLRQ�

)DLUQHVV�$FW��³&$)$´������8�6�&���������G����7KHUH�DUH�DW�OHDVW�����PHPEHUV�LQ�WKH�

SURSRVHG�FODVV��WKH�DJJUHJDWHG�FODLPV�RI�WKH�LQGLYLGXDO�FODVV�PHPEHUV�H[FHHG�WKH�VXP�

RU�YDOXH�RI���������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��DQG�VRPH�RI�WKH�PHPEHUV�

RI�WKH�SURSRVHG�FODVV�DUH�FLWL]HQV�RI�VWDWHV�GLIIHUHQW�IURP�WKH�'HIHQGDQW��
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��� 'HIHQGDQW�KDV�VXIILFLHQW�PLQLPXP�FRQWDFWV�ZLWK�&DOLIRUQLD�WR�EH�VXEMHFW�

WR�WKLV�&RXUW¶V�SHUVRQDO�MXULVGLFWLRQ���'HIHQGDQWV�LQWHQWLRQDOO\�DYDLO�WKHPVHOYHV�RI�WKH�

PDUNHWV�ZLWKLQ�&DOLIRUQLD�WKURXJK�WKH�SURPRWLRQ��VDOH��PDUNHWLQJ��DQG�GLVWULEXWLRQ�RI�

7DVWH�RI�WKH�:LOG�'RJ�)RRG�DQG�QXPHURXV�RWKHU�SURGXFWV��ZKLFK�UHQGHUV�WKLV�&RXUW¶V�

H[HUFLVH�RI�MXULVGLFWLRQ�QHFHVVDU\�DQG�SURSHU��

���� ,Q� DFFRUGDQFH�ZLWK����8�6�&����������YHQXH� LV�SURSHU� LQ� WKLV�'LVWULFW�

EHFDXVH�D�VXEVWDQWLDO�SDUW�RI�WKH�FRQGXFW�JLYLQJ�ULVH�WR�3ODLQWLII¶V�FODLPV�RFFXUUHG�LQ�

WKLV�'LVWULFW��'HIHQGDQW�WUDQVDFWV�EXVLQHVV�LQ�WKLV�'LVWULFW��DQG�3ODLQWLII�6SLYH\�UHVLGHV�

LQ�WKLV�'LVWULFW��

)$&78$/�$//(*$7,216�

Defendant’s “A Grain Free Diet” Representation 

���� 3ULRU� WR� DSSUR[LPDWHO\� )HEUXDU\� ������ 7DVWH� RI� WKH� :LOG� 'RJ� )RRG�

VSHFLILFDOO\�UHSUHVHQWHG�WKDW�LW�ZDV�JUDLQ�IUHH�DQG�VXLWDEOH�IRU�³$�*UDLQ�)UHH�'LHW�´��

See�)LJXUH���EHORZ��

�
�� See Taste of the Wild High Prairie Grain-Free Dry Dog Food�� &+(:<���

KWWSV���ZZZ�FKHZ\�FRP�WDVWH�ZLOG�KLJK�SUDLULH�JUDLQ�IUHH�GS���������ODVW�YLVLWHG�)HE������������
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Figure 1 

���� 0LVODEHOLQJ� LQ� WKH� SHW� IRRG� LQGXVWU\� LV� D�ZHOO�NQRZQ� DQG�ZLGHVSUHDG�

SUREOHP����

���� ,Q��WKH�6XPPHU�RI�������3ODLQWLII¶V�FRXQVHO�KLUHG�DQ�H[SHUW�WR�WHVW�ZKHWKHU�

'HIHQGDQW�DFFXUDWHO\�UHSUHVHQWHG�WKH�FRQWHQWV�RI�7DVWH�RI�WKH�:LOG�'RJ�)RRG��

�
��See, e.g. infra�������³%\�������UHVHDUFK�LQWR�SHW�IRRG�SURGXFWV¶�ODEHO�FODLPV�DQG�WKH�SUHVHQFH�

RI� QRQ�FRQIRUPLQJ� LQJUHGLHQWV� LQWHQVLILHG�� 2XW� RI� WKH� ��� SURGXFWV� DQDO\]HG� LQ� RQH� VWXG\�� WKH�
LQJUHGLHQWV�RI�RQO\����SURGXFWV�FRUUHFWO\�PDWFKHG�WKHLU�ODEHO�´���
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���� 7KH�UHVXOWV�IURP�WKLV�WHVW�UHYHDOHG�WKDW�WKH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�

FRQWDLQHG�VLJQLILFDQW�DPRXQW�RI�JUDLQ�DQG�WKDW�'HIHQGDQW�PLVOHDGLQJO\�DGYHUWLVHG�LWV�

JUDLQ�FRQWHQW��

���� 6KRUWO\�WKHUHDIWHU��3ODLQWLII¶V�FRXQVHO�RQ�EHKDOI�RI�FRQVXPHUV�LQFOXGLQJ�

3ODLQWLII� VHQW� 'HIHQGDQW� D� GHPDQG� OHWWHU� RXWOLQLQJ� 'HIHQGDQW¶V� PLVFRQGXFW� DQG�

QRWLI\LQJ�'HIHQGDQW�WKDW�LW�KDG�PLVUHSUHVHQWHG�WKH�JUDLQ�FRQWHQW��'HIHQGDQW�UHFHLYHG�

WKLV�OHWWHU�RQ�$XJXVW�����������

���� 2Q� $XJXVW� ���� ������ 3ODLQWLII¶V� FRXQVHO� UHFHLYHG� D� UHVSRQVH� IURP�

'HIHQGDQW¶V� FKLHI� OHJDO� FRXQVHO� VWDWLQJ� WKDW� 'HIHQGDQW� GHQLHV� WKDW� LWV� SURGXFW�

³FRQWDLQV�PHDQLQJIXO�TXDQWLWLHV�RI�DQ\�RI�WKH�DOOHJHG�LQJUHGLHQWV´�DQG�WKDW�'HIHQGDQW�

GRHV�³QRW�SXW�DQ\WKLQJ�LQ�WKH�IRRG�WKDW�LV�QRW�LGHQWLILHG�RQ�WKH�ODEHO�´�

���� ,Q�DSSUR[LPDWHO\�)HEUXDU\�RI�������'HIHQGDQW�PRGLILHG�LWV�7DVWH�RI�WKH�

:LOG�'RJ�)RRG�SURGXFW�ODEHOV�WR�UHPRYH�JUDLQ�IUHH�DQG�JUDLQ�IUHH�GLHW�UHSUHVHQWDWLRQV�

�WKH�³,QLWLDO�/DEHO�&KDQJH´����See�)LJXUH���EHORZ��

�
��See�High Prairie Canine Recipe with Roasted Bison & Roasted Venison��7$67(�2)�7+(�

:,/'�� KWWSV���ZZZ�WDVWHRIWKHZLOGSHWIRRG�FRP�GRJ�IRUPXODV�KLJK�SUDLULH�FDQLQH�IRUPXOD�ZLWK�
ELVRQ�DQG�URDVWHG�YHQLVRQ���ODVW�YLVLWHG�)HE������������ 
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Figure 2 

���� )XUWKHU�LQYHVWLJDWLRQ�UHYHDOHG�WKDW�'HIHQGDQW�DOVR�DGGHG�D�GLVFODLPHU�RQ�

LWV�ZHEVLWH�VWDWLQJ��³
7KH�IDFLOLW\�LQ�ZKLFK�WKLV�IRRG�LV�PDGH�DOVR�PDNHV�IRRG�WKDW�PD\�

FRQWDLQ�RWKHU� LQJUHGLHQWV�� VXFK�DV�JUDLQV��7UDFH�DPRXQWV�RI� WKHVH�RWKHU� LQJUHGLHQWV�

PD\�EH�SUHVHQW�´��

�
��See Formula Finder, 7$67(�2)� 7+(�:,/'�� KWWSV���ZZZ�WDVWHRIWKHZLOGSHWIRRG�FRP�IRUPXOD�

ILQGHU�IRUPXOD�UHVXOWV�"SHWBW\SH 'RJ	FDWHJRU\��%��' 'U\�*UDLQ�)UHH��ODVW�YLVLWHG�)HE����������� 
�
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���� :KLOH�'HIHQGDQW�ZDV�FKDQJLQJ�LWV�ODEHOV��3ODLQWLII¶V�FRXQVHO�FRQWLQXHG�

WKHLU�LQYHVWLJDWLRQ�LQWR�'HIHQGDQW¶V�SURGXFWV�E\�WHVWLQJ��DQRWKHU�UHFLSH���7KHVH�WHVWLQJ�

UHVXOWV�VKRZHG�WKDW�WKH�DGGLWLRQDO�UHFLSH�DOVR�FRQWDLQHG�VLJQLILFDQW�DPRXQWV�RI�JUDLQ���

���� 3ODLQWLII¶V� FRXQVHO� VHQW� 'HIHQGDQW� D� VHFRQG� GHPDQG� OHWWHU� RXWOLQLQJ�

'HIHQGDQW¶V�PLVFRQGXFW�DQG�QRWLI\LQJ�'HIHQGDQW�WKDW�LW�KDG�PLVUHSUHVHQWHG�WKH�JUDLQ�

FRQWHQW�IRU�ERWK�WKH�DGGLWLRQDO�UHFLSH�DV�ZHOO�DV�WKH�UHFLSH�WKDW�LV�WKH�VXEMHFW�RI�WKLV�

FRPSODLQW���'HIHQGDQW�UHFHLYHG�WKLV�OHWWHU�RQ�0DUFK����������

���� /DWHU�LQ�������'HIHQGDQW�LQVWLWXWHG�D�VHFRQG�ODEHO�FKDQJH��WKH�³6HFRQG�

/DEHO�&KDQJH´���

���� 'HIHQGDQW¶V�QHZHVW�ODEHO�UHWXUQV�WKH�SURPLQHQW�JUDLQ�IUHH�ODQJXDJH�IURP�

WKH� RULJLQDO� ODEHO� EXW� DGGV� WKH� VDPH� GLVFODLPHU� IURP�'HIHQGDQW¶V� ZHEVLWH�� ³
7KH�

IDFLOLW\�LQ�ZKLFK�WKLV�IRRG�LV�PDGH�DOVR�PDNHV�IRRG�WKDW�PD\�FRQWDLQ�RWKHU�LQJUHGLHQWV��

VXFK�DV�JUDLQV��7UDFH�DPRXQWV�RI�WKHVH�RWKHU�LQJUHGLHQWV�PD\�EH�SUHVHQW�´��See�)LJXUH�

��EHORZ��

�

�

�

�

�

�

�

�

�

�

�

�

�
��See�High Prairie Canine Recipe with Roasted Bison & Roasted Venison��7$67(�2)�7+(�

:,/'�� KWWSV���ZZZ�WDVWHRIWKHZLOGSHWIRRG�FRP�WDVWH�RI�WKH�ZLOG�JUDLQ�IUHH�GRJ�IRUPXODV�KLJK�SUDLULH�
FDQLQH�UHFLSH�ZLWK�ELVRQ�DQG�URDVWHG�YHQLVRQ���ODVW�YLVLWHG�-XO\�������������
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Figure 3 

���� ,QGHSHQGHQW� WHVWLQJ� RI� 7DVWH� RI� WKH�:LOG� 'RJ� )RRG� FRQILUPV� WKDW� LW�

FRQWDLQV�VLJQLILFDQW�±�QRW�trace�±�DPRXQWV�RI�JUDLQ����

���� 7KLV�VXLW�VHHNV�WR�UHPHG\�WKH�ZURQJV�IRU�3ODLQWLII�DQG�&ODVV�0HPEHUV�

ZKR�ZHUH�GHFHLYHG�E\�'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�SULRU�

WR�WKH�,QLWLDO�/DEHO�&KDQJH��L�H���EHIRUH�'HIHQGDQW�LQWURGXFHG�WKH�GLVFODLPHU�RQWR�LWV�

ZHEVLWH�DQG�ODEHOV���

���� 5HDVRQDEO\� UHO\LQJ� RQ� 'HIHQGDQW¶V� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG�

RPLVVLRQV��3ODLQWLII�DQG�&ODVV�0HPEHUV�SDLG�D�VLJQLILFDQW�SULFH�SUHPLXP�WR�REWDLQ�WKH�
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EHQHILWV�RI�D�³JUDLQ�IUHH´�SURGXFW��D����SRXQG�EDJ�RI�7DVWH�RI� WKH�:LOG�'RJ�)RRG�

UHWDLOV�IRU���������ZKLOH�D����SRXQG�EDJ�RI�3XULQD�³'RJ�&KRZ�&RPSOHWH�$GXOW�ZLWK�

5HDO�&KLFNHQ�'U\�'RJ�)RRG>�@´�LV�RQO\���������� �+RZHYHU��3ODLQWLII�DQG�WKH�&ODVV�

0HPEHUV�GLG�QRW�UHFHLYH�D�³JUDLQ�IUHH´�SURGXFW�EHFDXVH�'HIHQGDQW�PLVUHSUHVHQWHG�

WKH� LQJUHGLHQWV� RI� 7DVWH� RI� WKH�:LOG� 'RJ� )RRG� WR� H[WUDFW� D� SULFH� SUHPLXP� IURP�

XQVXVSHFWLQJ�FRQVXPHUV��

Defendant’s Misrepresentations and Omissions are Material to Consumers 

���� 3HW� IRRGV� YDU\� LQ� WKHLU� TXDOLW\� RI� LQJUHGLHQWV�� IRUPXOD��PDQXIDFWXULQJ�

SURFHVVHV��DQG�LQVSHFWLRQ�TXDOLW\��3HW�RZQHUV�ZKR�SXUFKDVH�³JUDLQ�IUHH´�SURGXFWV�SD\�

D�SUHPLXP�LQ�RUGHU�WR�DOOHYLDWH�WKHLU�SHWV¶�DOOHUJLHV�DQG�WR�SURYLGH�YDULRXV�KHDOWK�DQG�

QXWULWLRQDO�EHQHILWV�DVVRFLDWHG�ZLWK�D�JUDLQ�IUHH�GLHW��1RWDEO\��JUDLQ�DOOHUJLHV�DUH�PRUH�

FRPPRQ�DPRQJ�FHUWDLQ�GRJ�EUHHGV�WKDQ�RWKHUV���

���� ,Q�DGGLWLRQ��SHW�RZQHUV�DUH�ZLOOLQJ�WR�SD\�D�SUHPLXP�IRU�GRJ�IRRG�ZLWK�

SUHPLXP�LQJUHGLHQWV�DQG�UHDVRQDEO\�H[SHFW�WKH�SURGXFW�WR�FRQIRUP�WR�WKH�LQJUHGLHQWV�

DV�OLVWHG�E\�WKH�PDQXIDFWXUHU�RQ�LWV�SDFNDJLQJ���

���� $FFRUGLQJO\��'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� UHJDUGLQJ�

WKH�JUDLQ�FRQWHQW��L�H��FODLPLQJ�WR�EH�³JUDLQ�IUHH´��LQ�7DVWH�RI�WKH�:LOG�'RJ�)RRG�DUH�

PDWHULDO�WR�FRQVXPHUV��

Academic Research Confirms Pet Food Manufacturers  

Sell Non-Conforming Products 

���� %HIRUH�'HFHPEHU�������OLWWOH�RU�QR�SHHU�UHYLHZHG�DFDGHPLF�UHVHDUFK�ZDV�

SXEOLVKHG�FRQFHUQLQJ�WKH�DFFXUDF\�RI�ODEHO�FODLPV�ZLWK�UHVSHFW�WR�LQJUHGLHQWV�SUHVHQW�

LQ�FDQLQH�IRRGV���
�

�� See Taste of the Wild High Prairie Grain-Free Dry Dog Food�� &+(:<���
KWWSV���ZZZ�FKHZ\�FRP�WDVWH�ZLOG�KLJK�SUDLULH�JUDLQ�IUHH�GS�������"XWPBVRXUFH JRRJOH�
SURGXFW	XWPBPHGLXP FSF	XWPBFDPSDLJQ I	XWPBFRQWHQW 7DVWH���RI���WKH���:LOG	XWPB
WHUP 	JFOLG &M�.&4MZ���U%5&9$5,V$1H�R��X1F2�BFI[N3F360O=SVJ%5�NXI6==Y2S97
*</N[5�%5BJ6%4�BXND$O��($/ZBZF%��ODVW�YLVLWHG�)HE�������������

�
�� See� Dog Chow Complete Adult with Real Chicken Dry Dog Food, &+(:<��

KWWSV���ZZZ�FKHZ\�FRP�GRJ�FKRZ�FRPSOHWH�DGXOW�UHDO�FKLFNHQ�GS�������� �ODVW� YLVLWHG� )HE�� � ����
�������
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���� ,Q�'HFHPEHU�������D�JURXS�RI�UHVHDUFKHUV�IRXQG�WKDW�RQO\�����RI�WKH�SHW�

IRRG� VDPSOHV� WKH\� WHVWHG� FRPSOHWHO\�PDWFKHG� WKH� ODEHO� FODLPV�ZLWK� UHVSHFW� WR� WKH�

FRQWHQW�RI�DQLPDO�E\�SURGXFWV��7KXV������RI�WKH�SURGXFWV�DQDO\]HG�E\�WKH�UHVHDUFKHUV�

FRQWDLQHG� QRQ�FRQIRUPLQJ� LQJUHGLHQWV� ZKHQ� FRPSDUHG� WR� WKHLU� ODEHO� FODLPV�� 7KH�

'HFHPEHU������VWXG\�K\SRWKHVL]HG�WKDW�UDZ�PDWHULDOV�XVHG�LQ�WKH�SUHSDUDWLRQ�RI�WKH�

FDQQHG�IRRG�SURGXFWV�FRQWDLQHG�PXOWLSOH�SURWHLQ�W\SHV�DQG�PD\�KDYH�FRQWULEXWHG�WR�

FRQWDPLQDWLRQ����

���� ,Q�������DQRWKHU�VWXG\�LQYHVWLJDWHG�WKH�LVVXH�RI�ZKHWKHU�YHJDQ�SHW�IRRG�

FRQWDLQHG�QRQ�FRQIRUPLQJ�PDPPDOLDQ�LQJUHGLHQWV���9HJDQ�SHW�IRRGV�VKRXOG�FRQWDLQ�

QR�PDPPDOLDQ�SURWHLQV�RU�LQJUHGLHQWV��7KH�VWXG\�IRXQG�WKDW�KDOI�RI�WKH�SURGXFWV�WHVWHG�

FRQWDLQHG� QRQ�FRQIRUPLQJ� PDPPDOLDQ� '1$� LQ� WKH� SURGXFWV� DQG� VXJJHVWHG� WKDW�

PDQXIDFWXUHUV�DUH�XOWLPDWHO\�UHVSRQVLEOH�IRU�PDLQWDLQLQJ�DGHTXDWH�HQG�SURGXFW�TXDOLW\�

FRQWURO�WR�SUHYHQW�VXFK�GLVFUHSDQFLHV�EHWZHHQ�WKHLU�LQJUHGLHQWV�DQG�ODEHO�FODLPV���

���� %\�������UHVHDUFK�LQWR�SHW�IRRG�SURGXFWV¶�ODEHO�FODLPV�DQG�WKH�SUHVHQFH�

RI�QRQ�FRQIRUPLQJ� LQJUHGLHQWV� LQWHQVLILHG��2XW�RI� WKH����SURGXFWV� DQDO\]HG� LQ�RQH�

VWXG\�� WKH� LQJUHGLHQWV� RI� RQO\� ��� SURGXFWV� FRUUHFWO\� PDWFKHG� WKHLU� ODEHO���� 2I� WKH�

UHPDLQLQJ����SURGXFWV����GLG�QRW�FRQWDLQ�WKH�GHFODUHG�DQLPDO�VSHFLHV�LQJUHGLHQWV�DQG�

���RWKHUV�UHYHDOHG�WKH�SUHVHQFH�RI�XQGHFODUHG�DQLPDO�VSHFLHV��7ZR�RI�WKH�SURGXFWV¶�

ODEHOV�ZHUH�YDJXH�DQG�WKHLU�DFFXUDF\�ZDV�LQGHWHUPLQDEOH��7KLV������VWXG\�IRXQG�WKDW�

PLVODEHOLQJ�ZDV�DQ�HVSHFLDOO\�ZLGHVSUHDG�SUREOHP�LQ�SHW�IRRGV�XVHG�IRU�³HOLPLQDWLRQ�

�
��See�0LQJ�.XQ�+VLHK��et al.��Detection of undeclared animal by-products in commercial 

canine canned foods: Comparative analyses by ELISA and PCR-RFLP coupled with slab gel 
electrophoresis or capillary gel electrophoresis�� -�6FL�)RRG�$JULF�� �����0DU�������������������
�FRPSOHWHG�'HFHPEHU������������

�
��See�.��.DQDNXER��et al.��Determination of mammalian deoxyribonucleic acid (DNA) in 

commercial vegetarian and vegan diets for dogs and cats��-RXUQDO�RI�$QLPDO�3K\VLRORJ\�	�$QLPDO�
1XWULWLRQ�������)HE�����������±����0DUFK�����������

�
���See�5HEHFFD�5LFFL��et al.��Undeclared animal species in dry and wet novel and hydrolyzed 

protein diets for dogs and cats detected by microarray analysis,�%0&�9HWHULQDU\�5HVHDUFK�YROXPH�
����$UWLFOH�QXPEHU��������������

�
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GLHWV´��L�H��XVHG�WR�LQYHVWLJDWH�IRRG�DOOHUJLHV���,Q�WKLV������VWXG\��UHVHDUFKHUV�VXJJHVWHG�

WKDW�PDQXIDFWXUHUV�VKRXOG�SD\�SDUWLFXODU�DWWHQWLRQ�WR�ERWK�WKH�VHOHFWLRQ�RI�UDZ�PDWHULDO�

VXSSOLHUV� DQG� WKH� SURGXFWLRQ� SURFHVVHV� IRU� SHW� IRRG� GXH� WR� WKH� KLJK� ULVN� RI�

FRQWDPLQDWLRQ��

���� $�VHFRQG������VWXG\��FRQGXFWHG�LQ�(XURSH��WHVWHG����FDQLQH�DQG�IHOLQH�

OLPLWHG� LQJUHGLHQW� ZHW� IRRG� SURGXFWV� DQG� IRXQG� WKH� SUHVHQFH� RI� QRQ�FRQIRUPLQJ�

LQJUHGLHQWV�LQ�����RI�WKH�SURGXFWV����7KLV�VWXG\�IXUWKHU�VXJJHVWHG�RWKHU�SHHU�UHYLHZHG�

VWXGLHV�IRXQG�WKDW�����RI�WKH�GU\�IRRGV�DQDO\]HG�FRQWDLQHG�QRQ�FRQIRUPLQJ�SURGXFWV�

DQG�WKDW�WKH�KLJK�UDWH�RI�FURVV�FRQWDPLQDWLRQ�LQ�GLHWLF�OLPLWHG�DQWLJHQ�ZHW�FDQLQH�DQG�

IHOLQH� IRRGV� PD\� EH� GXH� WR� LQDGHTXDWH� TXDOLW\�FRQWURO� SUDFWLFHV� LQ� WKH� SHW� IRRG�

LQGXVWU\�� 7KH� DXWKRUV� RSLQHG� WKDW� WKH� SHW� IRRG� LQGXVWU\� KDV� D� OHJDO� REOLJDWLRQ� WR�

SURGXFH� VDIH� IRRG� IRU� FRQVXPHUV�� 7KH� UHVHDUFKHUV� K\SRWKHVL]HG� WKDW� SHW� IRRG�

FRQWDPLQDWLRQ� RFFXUV� DW� WZR� GLIIHUHQW� SRLQWV� GXULQJ� PDQXIDFWXULQJ�� ��� LQ� WKH�

SURGXFWLRQ�RI�WKH�IHHG�PDWHULDOV��VRPHWLPHV�DWWULEXWDEOH�WR�VXSSOLHUV���DQG����GXULQJ�

WKH�DFWXDO�SURGXFWLRQ�RI�WKH�SHW�IRRG�YLD�FURVV�FRQWDPLQDWLRQ�GXULQJ�PDQXIDFWXULQJ�

SURGXFWLRQ�OLQHV��LPSURSHU�HTXLSPHQW�FOHDQLQJ��RU�RWKHU�SURGXFWLRQ�GHILFLHQFLHV��

���� ,Q�������D� WKLUG�VWXG\�VXPPDUL]HG����VWXGLHV��DUWLFOHV��DQG�DQ�DEVWUDFW�

SXEOLVKHG�EHWZHHQ�-XO\������DQG�-DQXDU\������UHODWHG�WR�SHW�IRRG�LQJUHGLHQW�WHVWLQJ����

7KH�DXWKRUV�FRQFOXGHG�WKDW�WKH�PLVODEHOLQJ�RI�SHW�IRRG�DSSHDUV�UDWKHU�³FRPPRQ´�LQ�

WKH�OLPLWHG�LQJUHGLHQW�GLHW�SURGXFWV�WKDW�DUH�SURSRVHG�IRU�HOLPLQDWLRQ�GLHWV��7KH\�DOVR�

IRXQG� WKDW� XQH[SHFWHG� DGGHG� LQJUHGLHQWV� DUH� PRUH� IUHTXHQWO\� GHWHFWHG� WKDQ� WKRVH�

PLVVLQJ�IURP�WKH�ODEHO���

���� 6LQFH�������YLUWXDOO\�DOO�VFKRODUO\�UHVHDUFKHUV�KDYH�IRXQG�WKDW�SHW�IRRG�

VROG� WR� FRQVXPHUV� IUHTXHQWO\� FRQWDLQV� QRQ�FRQIRUPLQJ� LQJUHGLHQWV�� DQG� VLJQLILFDQW�

�
���See�(OHQD�3DJDQL��et al.��Cross-contamination in canine and feline dietetic limited-antigen 

wet diets��%0&�9HW�5HV�����������������6HSWHPEHU������������
�
��� See� 7KLHUU\� 2OLYU\� DQG� 5DOI� 6�� 0XHOOHU��Critically Appraised topic on adverse food 

reactions of companion animals (5): discrepancies between ingredients and labeling in commercial 
pet foods���%0&�9HW�5HV�������-DQ��������������-DQXDU\������������
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GLVFUHSDQFLHV�EHWZHHQ�SHW�IRRG�SURGXFWV¶�ODEHOLQJ�DQG�WKHLU�DFWXDO�LQJUHGLHQWV�DSSHDUV�

WR�EH�FRPPRQSODFH�DPRQJ�SHW�IRRG�PDQXIDFWXUHUV���

Plaintiff’s Experiences with Taste of the Wild Dog Food  

���� 3ODLQWLII� 0DUN� 6SLYH\� LV� D� UHVLGHQW� DQG� FLWL]HQ� RI� 0LVVLRQ� 9LHMR��

&DOLIRUQLD�ZKR�SXUFKDVHG�7DVWH�RI�WKH�:LOG�'RJ�)RRG�RQ�D�PRQWKO\�EDVLV�VWDUWLQJ�LQ�

�����DQG�IHG�LW�WR�KLV�GRJ�%RGLH��3ODLQWLII�KDV�UHFRUGV�RI�SXUFKDVLQJ�D����OE��EDJ�RI�

7DVWH�RI�WKH�:LOG�'RJ�)RRG�IURP�&KHZ\�FRP�RQ�0DUFK���������IRU���������3ODLQWLII�

KDV�UHFRUGV�RI�SXUFKDVLQJ�D����OE��EDJ�RI�7DVWH�RI�WKH�:LOG�'RJ�)RRG�IURP�&KHZ\�FRP�

RQ�$SULO���������DQG�0DUFK����������IRU����������

���� 3ULRU� WR� SXUFKDVLQJ� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG�� 3ODLQWLII� UHDG�

'HIHQGDQW¶V� UHSUHVHQWDWLRQ� WKDW� WKH� SURGXFW� ZDV� ³*UDLQ�)UHH´� RQ� WKH� SURGXFW¶V�

SDFNDJLQJ�DQG�ZHEVLWH� DQG� VSHFLILFDOO\� UHOLHG�RQ� WKLV� UHSUHVHQWDWLRQ� LQ�GHFLGLQJ� WR�

SXUFKDVH�7DVWH�RI� WKH�:LOG�'RJ�)RRG��3ODLQWLII
V�GRJ��%RGLH��KDV�DOOHUJLHV� WKDW� WKH�

YHWHULQDULDQ�FRXOG�QRW�SUHFLVHO\�GLDJQRVH���

���� 3ODLQWLII� UHVHDUFKHG� WKH� EHQHILWV� RI� D� JUDLQ�IUHH� GLHW� DQG� OHDUQHG� WKDW�

HOLPLQDWLQJ�JUDLQV�FRXOG�KHOS�%RGLH¶V�DOOHUJ\�V\PSWRPV��,Q�RUGHU�WR�ILJXUH�RXW�ZKDW�

%RGLH�ZDV�DOOHUJLF� WR��3ODLQWLII�ZDQWHG� WR� WU\�HOLPLQDWLQJ�JUDLQV� IURP�%RGLH¶V�GLHW��

3ODLQWLII�6SLYH\�VSHQW�D�SUHPLXP�SULFH�WR�SXUFKDVH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�GXH�

WR�LWV�JUDLQ�IUHH�FODLPV��EXW�VWRSSHG�SXUFKDVLQJ�7DVWH�RI�WKH�:LOG�'RJ�)RRG�LQ�0D\�

�����EHFDXVH�%RGLH¶V�DOOHUJ\�V\PSWRPV�GLG�QRW�LPSURYH��

���� 3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�LI�KH�

KDG�EHHQ�DZDUH�WKDW�LWV�³JUDLQ�IUHH´�UHSUHVHQWDWLRQV�ZHUH�QRW�WUXH��RU�DOWHUQDWLYHO\��KH�

ZRXOG�KDYH�SDLG�OHVV�IRU�WKLV�GRJ�IRRG��,I�WKH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�ZHUH�DFWXDOO\�

JUDLQ�IUHH��KH�ZRXOG�FRQVLGHU�EX\LQJ�LW�LQ�WKH�IXWXUH��

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�D�FODVV��³1DWLRQZLGH�

&ODVV´�RU�³&ODVV´��GHILQHG�DV�IROORZV��

�
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$OO�SHUVRQV� UHVLGLQJ� LQ� WKH�8QLWHG�6WDWHV�ZKR��GXULQJ� WKH�
PD[LPXP�SHULRG�RI�WLPH�SHUPLWWHG�E\�ODZ��SXUFKDVHG�7DVWH�
RI� WKH�:LOG� 'RJ� )RRG� SULRU� WR� WKH� ,QLWLDO� /DEHO� &KDQJH�
SULPDULO\�IRU�SHUVRQDO�� IDPLO\�RU�KRXVHKROG�SXUSRVHV��DQG�
QRW�IRU�UHVDOH��

���� 3ODLQWLII�0DUN�6SLYH\�IXUWKHU�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�

WKH�PHPEHUV�RI�WKH�IROORZLQJ�VXEFODVV��³&DOLIRUQLD�6XEFODVV´����

�
$OO�SHUVRQV�UHVLGLQJ�LQ�&DOLIRUQLD�ZKR��GXULQJ�WKH�PD[LPXP�
SHULRG� RI� WLPH� SHUPLWWHG� E\� ODZ�� SXUFKDVHG� 7DVWH� RI� WKH�
:LOG�'RJ�)RRG�SULRU�WR�WKH�,QLWLDO�/DEHO�&KDQJH�SULPDULO\�
IRU� SHUVRQDO�� IDPLO\� RU� KRXVHKROG� SXUSRVHV�� DQG� QRW� IRU�
UHVDOH��

���� 3ODLQWLII� UHVHUYHV� WKH� ULJKW� WR� DPHQG� WKH� &ODVV� GHILQLWLRQ� RU� 6XEFODVV�

GHILQLWLRQV� DW� D� ODWHU� GDWH� DV� QHFHVVDU\� WR� FRQIRUP� ZLWK� IDFWV� OHDUQHG� WKURXJK�

GLVFRYHU\���

���� 6SHFLILFDOO\� H[FOXGHG� IURP� WKH�&ODVV� DQG� 6XEFODVV� GHILQLWLRQV� DUH� ����

'HIHQGDQW�� DQ\� HQWLW\� LQ�ZKLFK�'HIHQGDQW� KDV� D� FRQWUROOLQJ� LQWHUHVW�� DQG� LWV� OHJDO�

UHSUHVHQWDWLYHV��RIILFHUV��GLUHFWRUV��HPSOR\HHV��DVVLJQV�DQG�VXFFHVVRUV������WKH�-XGJH�

WR�ZKRP� WKLV� FDVH� LV� DVVLJQHG� DQG� DQ\�PHPEHU� RI� WKH� -XGJH¶V� VWDII� RU� LPPHGLDWH�

IDPLO\��DQG�����&ODVV�&RXQVHO���

���� $V�XVHG�KHUHLQ��³&ODVV�0HPEHUV´�VKDOO�PHDQ�DQG�UHIHU�WR�WKH�PHPEHUV�

RI�WKH�1DWLRQZLGH�&ODVV�DQG�DOO�6XEFODVVHV��LQFOXGLQJ�HDFK�QDPHG�3ODLQWLII���

���� 3ODLQWLII�VHHNV�RQO\�GDPDJHV�DQG�HTXLWDEOH�UHOLHI�RQ�EHKDOI�RI�KLPVHOI�DQG�

WKH�&ODVV�0HPEHUV��3ODLQWLII�GLVFODLPV�DQ\�LQWHQW�RU�ULJKW�WR�VHHN�DQ\�UHFRYHU\�LQ�WKLV�

DFWLRQ�IRU�SHUVRQDO�LQMXULHV��ZURQJIXO�GHDWK��RU�HPRWLRQDO�GLVWUHVV�VXIIHUHG�E\�KLPVHOI�

DQG�RU�WKH�&ODVV�0HPEHUV��

���� 1XPHURVLW\��$OWKRXJK�WKH�H[DFW�QXPEHU�RI�&ODVV�0HPEHUV�LV�XQFHUWDLQ�

DQG�FDQ�RQO\�EH�DVFHUWDLQHG�WKURXJK�DSSURSULDWH�GLVFRYHU\��WKH�QXPEHU�LV�JUHDW�HQRXJK�

VXFK� WKDW� MRLQGHU� LV� LPSUDFWLFDEOH�� 7KH� GLVSRVLWLRQ� RI� WKH� FODLPV� RI� WKHVH� &ODVV�
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0HPEHUV�LQ�D�VLQJOH�DFWLRQ�ZLOO�SURYLGH�VXEVWDQWLDO�EHQHILWV�WR�DOO�SDUWLHV�DQG�WR�WKH�

&RXUW��

���� 7\SLFDOLW\��7KH� FODLPV�RI� WKH� UHSUHVHQWDWLYH�3ODLQWLII� LV� W\SLFDO� LQ� WKDW�

3ODLQWLII�� OLNH�DOO�&ODVV�0HPEHUV��SXUFKDVHG�7DVWH�RI� WKH�:LOG�'RJ�)RRG� WKDW�ZDV�

PDQXIDFWXUHG� DQG� GLVWULEXWHG� E\�'HIHQGDQW�� 3ODLQWLII�� OLNH� DOO�&ODVV�0HPEHUV�� KDV�

EHHQ�GDPDJHG�E\�'HIHQGDQW¶V�PLVFRQGXFW�LQ�WKDW��inter alia��KH�SXUFKDVHG�D�SURGXFW�

WKDW� FRQWDLQHG� JUDLQ� WKDW� ZDV� PDUNHWHG� DQG� DGYHUWLVHG� QRW� WR� FRQWDLQ� JUDLQ��

)XUWKHUPRUH��WKH�IDFWXDO�EDVHV�RI�'HIHQGDQW¶V�PLVFRQGXFW�DUH�FRPPRQ�WR�DOO�&ODVV�

0HPEHUV� DQG� UHSUHVHQW� D� FRPPRQ� WKUHDG� RI� IUDXGXOHQW�� GHOLEHUDWH�� DQG� QHJOLJHQW�

PLVFRQGXFW�UHVXOWLQJ�LQ�LQMXU\�WR�3ODLQWLII�DQG�DOO�&ODVV�0HPEHUV���

���� &RPPRQDOLW\��7KHUH�DUH�QXPHURXV�TXHVWLRQV�RI�ODZ�DQG�IDFW�FRPPRQ�WR�

3ODLQWLII�DQG�&ODVV�0HPEHUV�WKDW�SUHGRPLQDWH�RYHU�DQ\�LQGLYLGXDO�TXHVWLRQV��7KHVH�

FRPPRQ�OHJDO�DQG�IDFWXDO�LVVXHV�LQFOXGH�WKH�IROORZLQJ��

�
D�� :KHWKHU�7DVWH�RI�WKH�:LOG�'RJ�)RRG�FRQWDLQV�JUDLQ��
�
E��:KHWKHU� 'HIHQGDQW¶V� ³$� *UDLQ� )UHH� 'LHW´� UHSUHVHQWDWLRQ� LV� IDOVH�

DQG�RU�PLVOHDGLQJ���
�

F�� :KHWKHU�'HIHQGDQW�NQRZLQJO\�RU�QHJOLJHQWO\�RPLWWHG�WKDW�WKH�SURGXFWV�
FRQWDLQHG�JUDLQ�DQG�ZHUH�QRW�VXLWDEOH�IRU�D�JUDLQ�IUHH�GLHW��

�
G��:KHWKHU�'HIHQGDQW�H[SUHVVO\�ZDUUDQWHG�WKDW�WKH�7DVWH�RI�WKH�:LOG�'RJ�

)RRG�ZRXOG�FRQIRUP�WR�LWV�OLPLWHG�LQJUHGLHQW�UHSUHVHQWDWLRQV�LQFOXGLQJ�
WKDW�WKH�SURGXFWV�ZHUH�JUDLQ�IUHH�DQG�VXLWDEOH�IRU�³$�*UDLQ�)UHH�'LHW´��

�
H�� :KHWKHU�'HIHQGDQW� LPSOLHGO\�ZDUUDQWHG� WKDW� WKH� 7DVWH� RI� WKH�:LOG�

'RJ� )RRG� ZRXOG� FRQIRUP� WR� LWV� OLPLWHG� LQJUHGLHQW� UHSUHVHQWDWLRQV�
LQFOXGLQJ�WKDW�WKH�SURGXFWV�ZHUH�JUDLQ�IUHH�DQG�VXLWDEOH�IRU�³$�*UDLQ�
)UHH�'LHW´��

�
I�� :KHWKHU�'HIHQGDQW� EUHDFKHG� LWV� H[SUHVV� DQG� LPSOLHG�ZDUUDQWLHV� E\�

PDNLQJ�WKH�UHSUHVHQWDWLRQ�DERYH�ZKHQ�WKH�SURGXFWV�FRQWDLQHG�JUDLQ���
�
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J��:KHWKHU� 'HIHQGDQW� ZDV� XQMXVWO\� HQULFKHG� E\� FRQVXPHUV� SD\LQJ� D�
SULFH�SUHPLXP�IRU�JUDLQ�IUHH�SURGXFWV�ZKLFK�ZHUH�QRW�JUDLQ�IUHH���
�

K��:KHWKHU�'HIHQGDQW¶V�DFWLRQV�DV�GHVFULEHG�DERYH�YLRODWHG�WKH�YDULRXV�
VWDWH�FRQVXPHU�SURWHFWLRQ�ODZV�DV�DOOHJHG�KHUHLQ���

�
L�� :KHWKHU�'HIHQGDQW�VKRXOG�EH�UHTXLUHG�WR�PDNH�UHVWLWXWLRQ��GLVJRUJH�

SURILWV��UHLPEXUVH�ORVVHV��SD\�GDPDJHV��DQG�SD\�WUHEOH�GDPDJHV�DV�D�
UHVXOW�RI�WKH�DERYH�GHVFULEHG�SUDFWLFHV���

���� $GHTXDWH�5HSUHVHQWDWLRQ:�3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�WKH�

LQWHUHVWV� RI� &ODVV� 0HPEHUV�� 3ODLQWLII� KDV� UHWDLQHG� DWWRUQH\V� H[SHULHQFHG� LQ� WKH�

SURVHFXWLRQ�RI�FODVV�DFWLRQV��LQFOXGLQJ�FRQVXPHU�DQG�SURGXFW�GHIHFW�FODVV�DFWLRQV��DQG�

3ODLQWLII�LQWHQGV�WR�SURVHFXWH�WKLV�DFWLRQ�YLJRURXVO\���

���� 3UHGRPLQDQFH� DQG� 6XSHULRULW\�� 3ODLQWLII� DQG� &ODVV�0HPEHUV� KDYH� DOO�

VXIIHUHG�KDUP�DQG�GDPDJHV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO�DQG�ZURQJIXO�FRQGXFW��

$� FODVV� DFWLRQ� LV� VXSHULRU� WR� RWKHU� DYDLODEOH� PHWKRGV� IRU� WKH� IDLU� DQG� HIILFLHQW�

DGMXGLFDWLRQ�RI�WKH�FRQWURYHUV\��$EVHQW�D�FODVV�DFWLRQ��&ODVV�0HPEHUV�ZRXOG�OLNHO\�

ILQG�WKH�FRVW�RI�OLWLJDWLQJ�WKHLU�FODLPV�SURKLELWLYHO\�KLJK�DQG�ZRXOG�WKHUHIRUH�KDYH�QR�

HIIHFWLYH� UHPHG\� DW� ODZ�� %HFDXVH� RI� WKH� UHODWLYHO\� VPDOO� VL]H� RI� &ODVV�0HPEHUV¶�

LQGLYLGXDO�FODLPV��LW�LV�OLNHO\�WKDW�IHZ�&ODVV�0HPEHUV�FRXOG�DIIRUG�WR�VHHN�OHJDO�UHGUHVV�

IRU�'HIHQGDQW¶V�PLVFRQGXFW��$EVHQW�D�FODVV�DFWLRQ��&ODVV�0HPEHUV�ZLOO�FRQWLQXH�WR�

LQFXU� GDPDJHV�� DQG� 'HIHQGDQW¶V� PLVFRQGXFW� ZLOO� FRQWLQXH� ZLWKRXW� UHPHG\�� &ODVV�

WUHDWPHQW�RI�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�ZRXOG�DOVR�EH�D�VXSHULRU�PHWKRG�WR�

PXOWLSOH�LQGLYLGXDO�DFWLRQV�RU�SLHFHPHDO�OLWLJDWLRQ�LQ�WKDW�FODVV�WUHDWPHQW�ZLOO�FRQVHUYH�

WKH� UHVRXUFHV� RI� WKH� FRXUWV� DQG� WKH� OLWLJDQWV� DQG� ZLOO� SURPRWH� FRQVLVWHQF\� DQG�

HIILFLHQF\�RI�DGMXGLFDWLRQ���

&$86(6�2)�$&7,21�

&2817�,�

%5($&+�2)�(;35(66�:$55$17<�

�2Q�%HKDOI�RI�7KH�1DWLRQZLGH�&ODVV��
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���� 3ODLQWLII�EULQJV�WKLV�FRXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&ODVV�DQG�UHSHDWV�

DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�IXOO\�LQFOXGHG�KHUHLQ���

���� 'HIHQGDQW�VROG�DQG�3ODLQWLII�DQG�&ODVV�0HPEHUV�SXUFKDVHG�7DVWH�RI�WKH�

:LOG�'RJ�)RRG���

���� 'HIHQGDQW� UHSUHVHQWHG� LQ� LWV�PDUNHWLQJ�� DGYHUWLVLQJ�� DQG�SURPRWLRQ�RI�

7DVWH�RI� WKH�:LOG�'RJ�)RRG� WKDW� WKH�SURGXFW�ZDV�³JUDLQ�IUHH´�DQG�VXLWDEOH� IRU�³$�

*UDLQ�)UHH�'LHW�´�

���� 'HIHQGDQW� PDGH� VXFK� UHSUHVHQWDWLRQV� WR� LQGXFH� 3ODLQWLII� DQG� &ODVV�

0HPEHUV�WR�SXUFKDVH�LWV�IRRG��

���� 7KH�UHSUHVHQWDWLRQV�WKDW�WKH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�ZDV�³JUDLQ�IUHH´�

ZDV�D�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ�EHWZHHQ�'HIHQGDQW�DQG�3ODLQWLII���

���� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� GLG� QRW� FRQIRUP� WR� 'HIHQGDQW¶V�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�EHFDXVH�LW�FRQWDLQHG�JUDLQ���

���� :LWKLQ� D� UHDVRQDEOH� WLPH� DIWHU� 3ODLQWLII� DQG� RWKHU� VLPLODUO\� VLWXDWHG�

FRQVXPHUV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�RI�VXFK�IDLOXUH�WR�FRQIRUP��3ODLQWLII¶V�FRXQVHO�

VHQW�WZR�GHPDQG�OHWWHUV�WR�'HIHQGDQW��ZKLFK�ZDV�UHFHLYHG�E\�'HIHQGDQW�RQ�$XJXVW�

���������DQG�0DUFK����������UHVSHFWLYHO\��DV�GHVFULEHG�DERYH�LQ�3DUDJUDSKV����DQG�

�����7KH�GHPDQG�OHWWHUV�RXWOLQHG�'HIHQGDQW¶V�PLVFRQGXFW��LQFOXGLQJ�WKDW�'HIHQGDQW�

PLVUHSUHVHQWHG� WKH� FRQWHQWV� RI� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� UHJDUGLQJ� LWV� JUDLQ�

FRPSRVLWLRQ��6XFK�FRQGXFW�FRQVWLWXWHV�D�EUHDFK�RI�'HIHQGDQW¶V�H[SUHVV�ZDUUDQW\���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFKHV�RI�LWV�H[SUHVV�

ZDUUDQW\� DQG� IDLOXUH� RI�'HIHQGDQW¶V� GRJ� IRRG� WR� FRQIRUP� WR� LWV� UHSUHVHQWDWLRQV� DV�

ZDUUDQWHG�� 3ODLQWLII� DQG� &ODVV� 0HPEHUV� KDYH� EHHQ� GDPDJHG� LQ� WKDW� WKH\� GLG� QRW�

UHFHLYH� WKH�SURGXFW�DV� VSHFLILFDOO\�ZDUUDQWHG�DQG�RU�ZRXOG�QRW�KDYH�SXUFKDVHG� �RU�

SDLG� D� SUHPLXP�� IRU� 'HIHQGDQW¶V� GRJ� IRRG� WKDW� GLG� QRW� FRQIRUP� WR� 'HIHQGDQW¶V�

ZDUUDQWLHV��

&2817�,,�

%5($&+�2)�,03/,('�:$55$17<�2)�0(5&+$17$%,/,7<�
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�3ODLQWLII�LQGLYLGXDOO\�DQG�RQ�%HKDOI�RI�WKH�1DWLRQZLGH�&ODVV��

���� 3ODLQWLII�EULQJV�WKLV�FRXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&ODVV�DQG�UHSHDWV�

DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�IXOO\�LQFOXGHG�KHUHLQ���

���� 'HIHQGDQW�VROG�DQG�3ODLQWLII�DQG�&ODVV�PHPEHUV�SXUFKDVHG�7DVWH�RI�WKH�

:LOG�'RJ�)RRG��

���� :KHQ� VROG� E\� 'HIHQGDQW�� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� ZDV� QRW�

PHUFKDQWDEOH��GLG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�XQGHU�WKH�ODEHO�GHVFULSWLRQ��

ZDV� QRW� RI� DGHTXDWH� TXDOLW\� ZLWKLQ� WKDW� GHVFULSWLRQ�� ZDV� QRW� ILW� IRU� WKH� RUGLQDU\�

SXUSRVHV� IRU�ZKLFK� VXFK� JRRGV� DUH� XVHG�� DQG� GLG� QRW� FRQIRUP� WR� WKH� SURPLVHV� RU�

DIILUPDWLRQV�RI�IDFW�PDGH�RQ�LWV�FRQWDLQHU�RU�ODEHO���

���� :LWKLQ� D� UHDVRQDEOH� WLPH� DIWHU� 3ODLQWLII� DQG� RWKHU� VLPLODUO\� VLWXDWHG�

FRQVXPHUV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�RI�VXFK�IDLOXUH�WR�FRQIRUP��3ODLQWLII¶V�FRXQVHO�

VHQW�WZR�GHPDQG�OHWWHUV�WR�'HIHQGDQW��ZKLFK�ZHUH�UHFHLYHG�E\�'HIHQGDQW�RQ�$XJXVW�

���������DQG�0DUFK���������UHVSHFWLYHO\��DV�GHVFULEHG�DERYH�LQ�3DUDJUDSKV����DQG�

�����7KH�GHPDQG�OHWWHUV�RXWOLQHG�'HIHQGDQW¶V�PLVFRQGXFW��LQFOXGLQJ�WKDW�'HIHQGDQW�

PLVUHSUHVHQWHG� WKH� FRQWHQWV� RI� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� UHJDUGLQJ� LWV� JUDLQ�

FRPSRVLWLRQ��6XFK�FRQGXFW�FRQVWLWXWHV�D�EUHDFK�RI�'HIHQGDQW¶V�LPSOLHG�ZDUUDQW\���

���� %HFDXVH�WKH�SURGXFWV�FRQWDLQ�JUDLQ��WKH\�ZHUH�QHLWKHU�JUDLQ�IUHH�QRU�ILW�

IRU�³$�*UDLQ�)UHH�'LHW�´�

���� $V�D�GLUHFW�UHVXOW�RI�WKH�7DVWH�RI�WKH�:LOG�'RJ�)RRG�EHLQJ�XQILW�IRU�LWV�

LQWHQGHG� SXUSRVH� DQG�RU� RWKHUZLVH� QRW�PHUFKDQWDEOH�� 3ODLQWLII� DQG�&ODVV�PHPEHUV�

ZHUH� GDPDJHG� EHFDXVH� WKH\� ZRXOG� QRW� KDYH� SXUFKDVHG� �RU� SDLG� D� SUHPLXP�� IRU�

'HIHQGDQW¶V�GRJ�IRRG�KDG�WKH\�NQRZQ�WKH�WUXH�IDFWV�UHJDUGLQJ�WKH�LQJUHGLHQWV��

&2817�,,,�

81-867�(15,&+0(17���

�3ODLQWLII�LQGLYLGXDOO\��DQG�RQ�%HKDOI�RI�WKH�1DWLRQZLGH�&ODVV��

�
���3ODLQWLII�EULQJV�WKLV�FODLP�LQ�WKH�DOWHUQDWLYH�WR�WKH�EUHDFK�RI�FRQWUDFW�FODLPV���
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���� 3ODLQWLII�EULQJV�WKLV�FRXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&ODVV�DQG�UHSHDWV�

DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�IXOO\�LQFOXGHG�KHUHLQ���

���� 3ODLQWLII� DQG� &ODVV� 0HPEHUV� FRQIHUUHG� EHQHILWV� RQ� 'HIHQGDQW� E\�

SXUFKDVLQJ�7DVWH�RI�WKH�:LOG�'RJ�)RRG�DW�D�SUHPLXP�SULFH���

���� 'HIHQGDQW�KDV�NQRZOHGJH�RI�VXFK�EHQHILWV���

���� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�

IURP�3ODLQWLII�DQG�&ODVV�0HPEHUV�SXUFKDVLQJ�7DVWH�RI�WKH�:LOG�'RJ�)RRG��'HIHQGDQW�

UHWDLQLQJ� WKLV� PRQH\� XQGHU� WKHVH� FLUFXPVWDQFHV� LV� XQMXVW� DQG� LQHTXLWDEOH� EHFDXVH�

'HIHQGDQW� IDOVHO\� DQG�PLVOHDGLQJO\� RPLWWHG� WKDW� WKH� SURGXFWV� FRQWDLQHG� JUDLQ� DQG�

UHSUHVHQWHG�WKDW�LWV�IRRG�FRQWDLQHG�QR�JUDLQ�DQG�ZDV�VXLWDEOH�IRU�³$�*UDLQ�)UHH�'LHW´�

ZKHQ�� LQ� IDFW�� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� FRQWDLQV� JUDLQ�� 6XFK� RPLVVLRQV� DQG�

PLVUHSUHVHQWDWLRQV�FDXVHG�LQMXULHV�WR�3ODLQWLII�DQG�&ODVV�0HPEHUV�EHFDXVH�WKH\�ZRXOG�

QRW�KDYH�SXUFKDVHG��RU�SDLG�D�SUHPLXP��IRU�'HIHQGDQW¶V�GRJ�IRRG�KDG�WKH\�NQRZQ�WKH�

WUXH�IDFWV�UHJDUGLQJ�WKH�LQJUHGLHQWV�����

���� %HFDXVH�'HIHQGDQW¶V�UHWHQWLRQ�RI�WKH�QRQ�JUDWXLWRXV�EHQHILWV�FRQIHUUHG�

RQ�LW�E\�3ODLQWLII�DQG�&ODVV�0HPEHUV�LV�XQMXVW�DQG�LQHTXLWDEOH��'HIHQGDQW�PXVW�SD\�

UHVWLWXWLRQ�WR�3ODLQWLII�DQG�&ODVV�0HPEHUV�IRU�XQMXVW�HQULFKPHQW��DV�RUGHUHG�E\�WKH�

&RXUW���

&2817�,9�

9,2/$7,21�2)�&$/,)251,$�81)$,5�&203(7,7,21�/$:�

&DO��%XV��	�3URI��&RGH�����������et seq.�

�3ODLQWLII�LQGLYLGXDOO\�DQG�RQ�%HKDOI�RI�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�6SLYH\�EULQJV�WKLV�&RXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW�DQG�UHSHDWV�DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�

IXOO\�LQFOXGHG�KHUHLQ���

���� 'HIHQGDQW�LV�VXEMHFW�WR�WKH�8QIDLU�&RPSHWLWLRQ�/DZ��³8&/´���%XVLQHVV�

	�3URIHVVLRQV�&RGH�����������et seq.�7KH�8&/�SURYLGHV��LQ�SHUWLQHQW�SDUW��³8QIDLU�
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FRPSHWLWLRQ�VKDOO�PHDQ�DQG�LQFOXGH�XQODZIXO��XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�SUDFWLFHV�

DQG�XQIDLU��GHFHSWLYH��XQWUXH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�«�´��

���� 'HIHQGDQW� YLRODWHG� WKH� ³XQODZIXO´� SURQJ� RI� WKH� 8&/� E\� YLRODWLQJ�

&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��³)$/´��DV�GHVFULEHG�LQ�&RXQW�9��EHORZ����

���� 'HIHQGDQW� YLRODWHG� WKH� ³XQODZIXO´� SURQJ� RI� WKH� 8&/� E\� YLRODWLQJ�

&DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW� �³&/5$´�� DV� GHVFULEHG� LQ�&RXQW�9,��

EHORZ���

���� 'HIHQGDQW¶V�FRQGXFW��GHVFULEHG�KHUHLQ��YLRODWHG�WKH�³XQIDLU´�SURQJ�RI�WKH�

8&/� EHFDXVH� 'HIHQGDQW¶V� FRQGXFW� ZDV� LPPRUDO�� XQHWKLFDO�� XQVFUXSXORXV�� RU�

VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV�DQG�WKH�XWLOLW\�RI�WKHLU�FRQGXFW��LI�DQ\��GRHV�QRW�

RXWZHLJK�WKH�JUDYLW\�RI�WKH�KDUP�WR�WKHLU�YLFWLPV��

���� 'HIHQGDQW¶V�FRQGXFW�ZLWK�UHVSHFW�WR�WKH�ODEHOLQJ��DGYHUWLVLQJ��DQG�VDOH�RI�

WKH� 3URGXFW� ZDV� XQIDLU� EHFDXVH� LW� YLRODWHV� SXEOLF� SROLF\� DV� GHFODUHG� E\� VSHFLILF�

FRQVWLWXWLRQDO�� VWDWXWRU\� RU� UHJXODWRU\� SURYLVLRQV�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR� WKH�

DSSOLFDEOH�VHFWLRQV�RI��WKH�&/5$��WKH�)$/��WKH�)HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF�

$FW��DQG�WKH�&DOLIRUQLD�6KHUPDQ�)RRG��'UXJ��DQG�&RVPHWLF�/DZ���

���� 'HIHQGDQW¶V�FRQGXFW�ZLWK�UHVSHFW�WR�WKH�ODEHOLQJ��DGYHUWLVLQJ��DQG�VDOH�RI�

WKH�3URGXFW�ZDV�XQIDLU�EHFDXVH�WKH�FRQVXPHU�LQMXU\�ZDV�VXEVWDQWLDO��QRW�RXWZHLJKHG�

E\�EHQHILWV� WR�FRQVXPHUV�RU�FRPSHWLWLRQ��DQG�QRW�RQH�FRQVXPHUV� WKHPVHOYHV�FRXOG�

UHDVRQDEO\�KDYH�DYRLGHG���

���� 'HIHQGDQW¶V�FRQGXFW��GHVFULEHG�KHUHLQ��YLRODWHG�WKH�³IUDXGXOHQW´�SURQJ�

RI�WKH�8&/���

���� $�VWDWHPHQW�RU�SUDFWLFH�LV�³IUDXGXOHQW´�XQGHU�WKH�8&/�LI�LW�LV�OLNHO\�WR�

PLVOHDG�RU�GHFHLYH�WKH�SXEOLF��DSSO\LQJ�DQ�REMHFWLYH�UHDVRQDEOH�FRQVXPHU�WHVW��$V�VHW�

IRUWK�KHUHLQ��'HIHQGDQW¶V�FODLPV�UHODWLQJ�JUDLQ�FRQWHQW�VWDWHG�RQ�WKH�3URGXFWV¶�ODEHOLQJ�

ZHUH�IDOVH�DQG�OLNHO\�WR�PLVOHDG�RU�GHFHLYH�WKH�SXEOLF���
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���� 'HIHQGDQW� SURILWHG� IURP� LWV� VDOH� RI� WKH� IDOVHO\�� GHFHSWLYHO\�� DQG�

XQODZIXOO\� DGYHUWLVHG� DQG� SDFNDJHG� 7DVWH� RI� WKH� :LOG� 'RJ� )RRG� WR� XQZDU\�

FRQVXPHUV���

���� 'HIHQGDQW¶V�FRQGXFW�FDXVHG�VXEVWDQWLDO�LQMXU\�WR�3ODLQWLII�DQG�WKH�RWKHU�

&ODVV�0HPEHUV��3ODLQWLII�KDV�VXIIHUHG�LQMXU\�LQ�IDFW�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO�

FRQGXFW�� 3ODLQWLII� DQG� &DOLIRUQLD� 6XEFODVV� 0HPEHUV� ZHUH� GDPDJHG� EHFDXVH� WKH\�

ZRXOG�QRW�KDYH�SXUFKDVHG��RU�SDLG�D�SUHPLXP��IRU�'HIHQGDQW¶V�GRJ�IRRG�KDG�WKH\�

NQRZQ�WKH�WUXH�IDFWV�UHJDUGLQJ�WKH�LQJUHGLHQWV��

���� ,Q�DFFRUGDQFH�ZLWK�%XV��	�3URI��&RGH����������3ODLQWLII�VHHNV�DQ�RUGHU�

UHTXLULQJ�'HIHQGDQW�WR�FRPPHQFH�D�FRUUHFWLYH�DGYHUWLVLQJ�FDPSDLJQ���

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�DOVR�VHHN�DQ�RUGHU�IRU�DQG�UHVWLWXWLRQ�

RI�DOO�PRQLHV�IURP�WKH�VDOH�RI�WKH�3URGXFW��ZKLFK�ZHUH�XQMXVWO\�DFTXLUHG�WKURXJK�DFWV�

RI�XQODZIXO�FRPSHWLWLRQ���

&2817�9�

&$/,)251,$�)$/6(�$'9(57,6,1*�/$:�

&DO��%XV��	�3URI��&RGH����������³)$/´���

�3ODLQWLII�LQGLYLGXDOO\�DQG�RQ�%HKDOI�RI�7KH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�6SLYH\�EULQJV�WKLV�&RXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW�DQG�UHSHDWV�DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�

IXOO\�LQFOXGHG�KHUHLQ���

���� 7KH�)$/�SURYLGHV�WKDW�³>L@W�LV�XQODZIXO�IRU�DQ\�SHUVRQ��ILUP��FRUSRUDWLRQ�

RU�DVVRFLDWLRQ��RU�DQ\�HPSOR\HH�WKHUHRI�ZLWK�LQWHQW�GLUHFWO\�RU�LQGLUHFWO\�WR�GLVSRVH�RI�

UHDO�RU�SHUVRQDO�SURSHUW\�RU�WR�SHUIRUP�VHUYLFHV´�WR�GLVVHPLQDWH�DQ\�VWDWHPHQW�³ZKLFK�

LV�XQWUXH�RU�PLVOHDGLQJ��DQG�ZKLFK�LV�NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�

FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ�´�&DO��%XV��	�3URI��&RGH�����������

���� ,W�LV�DOVR�XQODZIXO�XQGHU�WKH�)$/�WR�GLVVHPLQDWH�VWDWHPHQWV�FRQFHUQLQJ�

SURSHUW\�RU�VHUYLFHV�WKDW�DUH�³XQWUXH�RU�PLVOHDGLQJ��DQG�ZKLFK�LV�NQRZQ��RU�ZKLFK�E\�

WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ�´�Id.��
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���� $V� DOOHJHG� KHUHLQ�� WKH� DGYHUWLVHPHQWV�� ODEHOLQJ�� SROLFLHV�� DFWV�� DQG�

SUDFWLFHV�RI�'HIHQGDQW�UHODWLQJ�WR�WKH�LQJUHGLHQW�VXSSO\��SURGXFW�PDQXIDFWXULQJ��DQG�

RYHUVLJKW�RI�LWV�GRJ�IRRG�PLVOHG�FRQVXPHUV�DFWLQJ�UHDVRQDEO\��DV�VWDWHG�DERYH���

���� 3ODLQWLII�DQG�&DOLIRUQLD�6XEFODVV�0HPEHUV�VXIIHUHG�LQMXULHV�LQ�IDFW�DV�D�

UHVXOW� RI� 'HIHQGDQW¶V� DFWLRQV� DV� VHW� IRUWK� KHUHLQ� EHFDXVH� WKH\� SXUFKDVHG� WKH�

'HIHQGDQW¶V� IRRG� LQ� UHOLDQFH� RQ�'HIHQGDQW¶V� IDOVH� DQG�PLVOHDGLQJ� ODEHOLQJ� FODLPV�

FRQFHUQLQJ��DPRQJ�RWKHU�WKLQJV��WKH�SURGXFWV¶�TXDOLW\��LQJUHGLHQW�VXSSO\��DQG�SURGXFW�

PDQXIDFWXULQJ�DQG�RYHUVLJKW��DV�VWDWHG�DERYH���

���� 'HIHQGDQW¶V� EXVLQHVV� SUDFWLFHV� DV� DOOHJHG� KHUHLQ� FRQVWLWXWH� GHFHSWLYH��

XQWUXH�� DQG� PLVOHDGLQJ� DGYHUWLVLQJ� SXUVXDQW� WR� WKH� )$/� EHFDXVH� 'HIHQGDQW� KDV�

DGYHUWLVHG�WKH�3URGXFWV�LQ�D�PDQQHU�WKDW�LV�XQWUXH�DQG�PLVOHDGLQJ��ZKLFK�'HIHQGDQW�

NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ��DQG�RPLWWHG�PDWHULDO� LQIRUPDWLRQ�IURP�LWV�

DGYHUWLVLQJ���

���� 'HIHQGDQW�SURILWHG�IURP�LWV�VDOH�RI�WKH�IDOVHO\�DQG�GHFHSWLYHO\�DGYHUWLVHG�

GRJ�IRRG�WR�XQZDU\�FRQVXPHUV���

���� $V�D�UHVXOW��3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�DUH�HQWLWOHG�WR�HTXLWDEOH�

UHOLHI��UHVWLWXWLRQ��DQG�DQ�RUGHU�IRU�WKH�GLVJRUJHPHQW�RI�WKH�IXQGV�E\�ZKLFK�'HIHQGDQW�

ZDV�XQMXVWO\�HQULFKHG���

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�ZHUH�GDPDJHG�EHFDXVH�WKH\�ZRXOG�

QRW�KDYH�SXUFKDVHG��RU�SDLG�D�SUHPLXP��IRU�'HIHQGDQW¶V�GRJ�IRRG�KDG�WKH\�NQRZQ�WKH�

WUXH�IDFWV�UHJDUGLQJ�WKH�LQJUHGLHQWV��

&2817�9,�

&$/,)251,$�&21680(5�/(*$/�5(0(',(6�$&7�

&DO��&LY��&RGH���������et seq.��³&/5$´���

�3ODLQWLII�LQGLYLGXDOO\��DQG�RQ�EHKDOI�RI�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�6SLYH\�EULQJV�WKLV�&RXQW�RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&DOLIRUQLD�

6XEFODVV�DJDLQVW�'HIHQGDQW�DQG�UHSHDWV�DQG�UH�DOOHJHV�DOO�SUHYLRXV�SDUDJUDSKV��DV�LI�

IXOO\�LQFOXGHG�KHUHLQ���
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���� 'HIHQGDQW¶V�IDOVH�DQG�PLVOHDGLQJ�ODEHOLQJ�DQG�RWKHU�SROLFLHV��DFWV��DQG�

SUDFWLFHV�ZHUH�GHVLJQHG�WR��DQG�GLG��LQGXFH�WKH�SXUFKDVH�DQG�XVH�RI�7DVWH�RI�WKH�:LOG�

'RJ� )RRG� IRU� SHUVRQDO�� IDPLO\�� RU� KRXVHKROG� SXUSRVHV� E\� 3ODLQWLII� DQG�&DOLIRUQLD�

6XEFODVV�0HPEHUV��DQG�YLRODWHG�WKH�IROORZLQJ�VHFWLRQV�RI�WKH�&/5$��

D�� �� �����D������ UHSUHVHQWLQJ� WKDW� JRRGV� KDYH� FKDUDFWHULVWLFV�� XVHV�� RU�

EHQHILWV�ZKLFK�WKH\�GR�QRW�KDYH����

E�� �� �����D������ UHSUHVHQWLQJ� WKDW� JRRGV� DUH� RI� D� SDUWLFXODU� VWDQGDUG��

TXDOLW\��RU�JUDGH�LI�WKH\�DUH�RI�DQRWKHU����

F�� �� �����D������ DGYHUWLVLQJ� JRRGV� ZLWK� LQWHQW� QRW� WR� VHOO� WKHP� DV�

DGYHUWLVHG����

G�� �� �����D������� 5HSUHVHQWLQJ� WKDW� D� WUDQVDFWLRQ� FRQIHUV� RU� LQYROYHV�

ULJKWV��UHPHGLHV��RU�REOLJDWLRQV�WKDW�LW�GRHV�QRW�KDYH�RU�LQYROYH��RU�WKDW�

DUH�SURKLELWHG�E\�ODZ��DQG�

H�� �� �����D������� UHSUHVHQWLQJ� WKH� VXEMHFW� RI� D� WUDQVDFWLRQ� KDV� EHHQ�

VXSSOLHG�LQ�DFFRUGDQFH�ZLWK�D�SUHYLRXV�UHSUHVHQWDWLRQ�ZKHQ�LW�KDV�QRW���

���� 'HIHQGDQW� SURILWHG� IURP� WKH� VDOH� RI� WKH� IDOVHO\�� GHFHSWLYHO\�� DQG�

XQODZIXOO\�DGYHUWLVHG�3URGXFWV�WR�XQZDU\�FRQVXPHUV���

���� 'HIHQGDQW¶V�ZURQJIXO�EXVLQHVV�SUDFWLFHV�FRQVWLWXWHG�D�FRXUVH�RI�FRQGXFW�

LQ�YLRODWLRQ�RI�WKH�&/5$���

���� 3XUVXDQW� WR� WKH� SURYLVLRQV� RI�&DO��&LY��&RGH� �� �����D��� 3ODLQWLII� VHQW�

OHWWHUV�WR�'HIHQGDQW��DV�GHVFULEHG�DERYH��SURYLGLQJ�QRWLFH�WR�'HIHQGDQW�RI�WKH�DOOHJHG�

YLRODWLRQV� RI� WKH� &/5$� DQG� GHPDQGLQJ� WKDW� 'HIHQGDQW� FRUUHFW� VXFK� YLRODWLRQV��

WKHUHE\�SURYLGLQJ�'HIHQGDQW�DQ�RSSRUWXQLW\�WR�FRUUHFW�LWV�EXVLQHVV�SUDFWLFHV���

���� 3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV�ZHUH�GDPDJHG�EHFDXVH�WKH\�ZRXOG�

QRW�KDYH�SXUFKDVHG��RU�SDLG�D�SUHPLXP��IRU�'HIHQGDQW¶V�GRJ�IRRG�KDG�WKH\�NQRZQ�WKH�

WUXH�IDFWV�UHJDUGLQJ�WKH�LQJUHGLHQWV��
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���� 3XUVXDQW�WR�&DOLIRUQLD�&LYLO�&RGH���������3ODLQWLII�VHHNV�PRQHWDU\�UHOLHI��

LQFOXGLQJ�UHVWLWXWLRQ�DQG�DFWXDO�GDPDJHV��UHDVRQDEOH�DWWRUQH\�IHHV�DQG�FRVWV��DQG�DQ\�

RWKHU�UHOLHI�WKDW�WKH�&RXUW�GHHPV�SURSHU��

35$<(5�)25�5(/,()�

:+(5()25(�� 3ODLQWLII�� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� DOO� RWKHUV� VLPLODUO\�

VLWXDWHG��VHHNV�D�MXGJPHQW�DJDLQVW�'HIHQGDQW��DV�IROORZV���

D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVV�XQGHU�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�

&LYLO�3URFHGXUH�DQG�QDPLQJ�3ODLQWLII�DV�UHSUHVHQWDWLYH�RI�WKH�&ODVV�DQG�

6XEFODVV� DQG�3ODLQWLII¶V� DWWRUQH\V� DV�&ODVV�&RXQVHO� WR� UHSUHVHQW� WKH�

&ODVV�PHPEHUV���

E�� )RU�DQ�RUGHU�GHFODULQJ�WKDW�'HIHQGDQW¶V�FRQGXFW�YLRODWHG�WKH�VWDWXWHV�

UHIHUHQFHG�KHUHLQ���

F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�RQ�

DOO�FRXQWV�DVVHUWHG�KHUHLQ���

G�� )RU�FRPSHQVDWRU\��VWDWXWRU\��DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV�WR�EH�

GHWHUPLQHG�E\�WKH�&RXUW�DQG�RU�MXU\���

H�� )RU�SUHMXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG���

I�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�HTXLWDEOH�PRQHWDU\�

UHOLHI��DQG�

J�� )RU� DQ� RUGHU� DZDUGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� DQG� 6XEFODVV� WKHLU�

UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�H[SHQVHV�DQG�FRVWV�RI�VXLW���

-85<�75,$/�'(0$1'('�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RQ�DOO�FODLPV�VR�WULDEOH���

'DWHG��6HSWHPEHU����������� ���������������5HVSHFWIXOO\�VXEPLWWHG���

/s/ Alex Straus   
$OH[�6WUDXV��6%1���������
*5(*�&2/(0$1�/$:�3&�
������0F&RUPLFN�6WUHHW�
/RV�$QJHOHV��&$�������
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7HOHSKRQH�����������������
)DFVLPLOH�����������������
DOH[#JUHJFROHPDQODZ�FRP�
�
&KDUOHV�(��6FKDIIHU
��
'DYLG�&��0DJDJQD�-U�
�
/(9,1��6('5$1�	�%(50$1��//3���
����:DOQXW�6WUHHW��6XLWH�������
3KLODGHOSKLD��3$���������
7HO�������������������
FVFKDIIHU#OIVEODZ�FRP�
GPDJDJQD#OIVEODZ�FRP�

��
-RQDWKDQ�6KXE
�
.HYLQ�/DXNDLWLV
��
6+8%�/$:�),50��//&�
����.LQJV�+Z\��(����QG�)ORRU�
+DGGRQILHOG��1-�������
7HO���������������
MVKXE#VKXEODZ\HUV�FRP�
NODXNDLWLV#VKXEODZ\HUV�FRP���
�
*DU\�(��0DVRQ
��
'DQLHOOH�/��3HUU\��&$�%DU�1R���������
0$621�/,(7=�	�./,1*(5�//3�
�����:LVFRQVLQ�$YHQXH�1:��6XLWH�����
:DVKLQJWRQ��'&�������
JPDVRQ#PDVRQOOS�FRP�
GSHUU\#PDVRQOOS�FRP�
�
/LVD�$��:KLWH
�
:LOOLDP�$��/DGQLHU��&$�%DU�1R����������
*5(*�&2/(0$1�/$:�3&���
)LUVW�7HQQHVVHH�3OD]D���
����6��*D\�6WUHHW��6XLWH��������
.QR[YLOOH��71���������
7HO�����������������
)D[�����������������
OLVD#JUHJFROHPDQODZ�FRP�
��
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-HIIUH\�6��*ROGHQEHUJ
�
*2/'(1%(5*�6&+1(,'(5�
/�3�$��
�����/DNH�)RUHVW�'ULYH��6XLWH������
&LQFLQQDWL��2+��������
7HO���������������
MJROGHQEHUJ#JV�OHJDO�FRP�
��
3KLOLS�)ULHGPDQ
��
)5,('0$1�/$:�2)),&(6��
�����/�6WUHHW�1:��6XLWH������
:DVKLQJWRQ��'&��������
7HO����������������
SVI#FRQVXPHUODZKHOS�FRP�
�
-��+XQWHU�%U\VRQ
�
:+,7),(/'�%5<621��//3��
����6�6W��1:��
:DVKLQJWRQ��'&�������
7���������������
KXQWHU#ZKLWILHOGEU\VRQ�FRP�

�

�Pro Hac Vice to be filed��

��
Attorneys for Plaintiff and the Class �

��
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