
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ILLINOIS 

EAST ST. LOUIS DIVISION  

SMEEZ, INC. d/b/a BIG DADDY’S  ) 
DISCO DINER, individually and on behalf ) 
of all others similarly situated , ) 

) 
Plaintiff, ) 

) Case No. 
v. ) 

) 
BADGER MUTUAL INSURANCE ) JURY TRIAL DEMANDED 
COMPANY,   ) 

) 
Defendant. ) 

NOTICE OF REMOVAL 

PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, 

Defendant, Badger Mutual Insurance Company (“Badger Mutual”), hereby removes this action 

from the Circuit Court for the Twentieth Judicial Circuit, St. Clair County, Illinois, where it is 

pending as Case No. 2020-L-0758, to the United States District Court for the Southern District of 

Illinois.   

In support of this notice, Badger Mutual states that, under 28 U.S.C. § 1332, this Court has 

original jurisdiction over this action for two reasons.  First, because there is complete diversity of 

citizenship between Plaintiff, Smeez Inc., d/b/a Big Daddy’s Disco Diner (“Plaintiff” or “Smeez”), 

and Badger Mutual, and the amount in controversy exceeds $75,000, exclusive of interest and 

costs, this Court has jurisdiction under section 1332(a).  Second, under section 1332(d), because 

this is a putative class action involving over 100 putative class members and a class-wide amount 

in controversy of over $5 million, this Court has jurisdiction pursuant to the Class Action Fairness 

Act (“CAFA”).  Either or both of these reasons provides for jurisdiction in this Court.  Thus, 

Badger Mutual respectfully files this Notice of Removal.   
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I.  BACKGROUND 

1. On October 1, 2020, Plaintiff filed a Complaint (the “Complaint”) against Badger 

Mutual in the Circuit Court for the Twentieth Judicial Circuit, St. Clair County, Illinois, captioned 

Smeez Inc., d/b/a Big Daddy’s Disco Diner, individually and on behalf of all others similarly 

situated v. Badger Mutual Insurance Company, Case No. 20-L-758.  

2. According to the Complaint, Plaintiff operates a restaurant and bar called Big 

Daddy’s in Belleville, Illinois that was forced to cease operations as the result of Illinois statewide 

executive orders (the “Closure Orders”) put in place to stop the spread of COVID-19.  Compl., ¶¶ 

1-2.  

3. Plaintiff alleges that compliance with the Closure Orders, and the “presence of the 

virus in the community,” has caused direct physical loss of its property, in that the restaurant and 

its equipment have been made unavailable and Plaintiff’s functionality has been “severely reduced 

if not completely or nearly eliminated.”  Compl., ¶ 22.  

4. Plaintiff alleges that Badger Mutual should have provided coverage for Plaintiff’s 

losses under its policy of insurance (the “Policy”) that Badger Mutual issued to Plaintiff.  Compl., 

¶¶ 25-27, 34-26.  Plaintiff alleges that, as a result of Badger Mutual’s denial of coverage and breach 

of the Policy, Plaintiff has suffered and will continue to suffer damages.  Compl., ¶¶ 34-36.  

5. Plaintiff brought this action on behalf of itself and a purported class of those 

allegedly similarly situated, seeking damages as a result of Badger Mutual’s alleged breach of 

contract (Count I), breach of the implied covenant of good faith and fair dealing (Count II), and 

bad faith conduct (Count III).  Compl., ¶¶ 49-89.  Plaintiff and the putative class also seek a 

declaratory judgment as to Badger Mutual’s liability and obligations under the Policy.  See Compl., 

Prayer for Relief, (b) and (d).  
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II. THE COURT HAS SUBJECT MATTER JURISDICTION PURSUANT TO 28 
U.S.C. § 1332(a) 
 
6. Removal is proper in this case because this Court has original jurisdiction under 28 

U.S.C. § 1332(a), i.e., diversity jurisdiction.  This Court has diversity jurisdiction, because (1) this 

action is between citizens of different states, and (2) there is at least $75,000 in controversy, 

exclusive of interest and costs.   

A. There is Complete Diversity of Citizenship Between Smeez and Badger 
Mutual.  

 
7. Plaintiff alleges it is an Illinois corporation with its principal place of business in 

Belleville, Illinois.  Compl., ¶ 11. 

8. Badger Mutual was at the time this action was commenced, and still is, a citizen of 

Wisconsin because it is a Wisconsin mutual company with its principal place of business in 

Milwaukee, Wisconsin.  Compl., ¶ 12.  See 28 U.S.C. 1332(c); see also Altom Transp., Inc. v. 

Westchester Fire Ins. Co., 823 F.3d 416, 420 (7th Cir. 2016) (“[a] corporation is a citizen of any 

state in which it is incorporated, and the state where it has its principal place of business.”); Jackson 

v. Am. Coal Co., CIV05-4166-JLF, 2006 WL 181682, at *2-3 (S.D. Ill. Jan. 23, 2006) (denying 

remand because defendant was a citizen of the state of its incorporation and principal place of 

business).  

9. Because Plaintiff is of different citizenship than Defendant, there is diversity of 

citizenship in this action proper for removal pursuant to 28 U.S.C. § 1332(a)(1) (diversity 

jurisdiction exists between “citizens of different States”).  

B. The Amount in Controversy Exceeds the $75,000 Jurisdictional Threshold.  
 
10. The amount-in-controversy prong under 28 U.S.C. § 1332(a) requires the matter in 

controversy exceed the sum or value of $75,000, exclusive of interest and costs. 
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11. A notice of removal “need include only a plausible allegation that the amount in 

controversy exceeds the jurisdictional threshold.”  Dart Cherokee Basin Operating Co., LLC v. 

Owens, 574 U.S. 81, 89 (2014). 

12. Though Plaintiff does not expressly quantify damages, a full and fair reading of the 

Complaint demonstrates the amount in controversy exceeds $75,000, exclusive of interest and 

costs.   

13. The Complaint seeks coverage under the Policy for Plaintiff’s losses sustained in 

the past and future.  Compl., ¶¶ 10, 34-36.  Liability limits under the Policy can exceed $75,000.   

14. Plaintiff alleges that, on March 20, 2020, Illinois Governor J.B. Pritzker issued a 

Stay at Home Order, in response to COVID-19, calling for the closure of all businesses. Compl. ¶ 

17.   

15. The Closure Orders allegedly implicated in this case cover several months (if not 

more).  

16. Plaintiff alleges it has faced “serious financial harm,” and is in “financial straits.”  

Compl., ¶¶ 5, 7.  Plaintiff further seeks all statutory remedies afforded by the Illinois Insurance 

Code.1  Attorneys’ fees and statutory penalties are properly considered in determining the amount 

in controversy.  See Brandy v. Brotherhood’s Relief and Comp. Fund, No. 07-C-2204, 2007 WL 

9815742, at *2 (N.D. Ill. July 24, 2007) (“if a plaintiff seeks statutory penalties or attorneys fees, 

those amounts will count towards the amount in controversy ‘exclusive of interests and costs.’”).   

17. Plaintiff’s allegations of “serious financial harm,” its request for statutory penalties, 

and attorneys’ fees, the fact that the coverage Plaintiff seeks can have liability limits over $75,000, 

and the months-long duration of the potentially implicated Closure Orders, taken together, support 

 
1 Under Illinois law, attorney fees and statutory penalties may be awarded for violations of the Illinois 
Insurance Code.  See 215 ILCS 5/155(a); 215 ILCS 5/1020(A).  
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the conclusion that the amount in controversy plausibly exceeds $75,000.  See Dart Cherokee 

Basin Operating Co., 574 U.S. at 89.  

18. In referring to Plaintiff’s allegations as to damages and the potentially implicated 

Closure Orders, Badger Mutual does not admit or concede that Plaintiff is entitled to any relief. 

III. THE COURT ALSO HAS SUBJECT MATTER JURISDICTION PURSUANT TO 
28 U.S.C. § 1332(d) 

 
19. Pursuant to 28 U.S.C. §1332(d), removal is proper under CAFA, because United 

States District Courts have original jurisdiction over any class action: (i) involving a plaintiff class 

of 100 or more members; (ii) where at least one member of the plaintiff class is a citizen of a state 

different from any defendant; and (iii) in which the matter in controversy exceeds the sum or value 

of $5 million, inclusive of interest and costs.  See 28 U.S.C. §1332(d).  Here, all three of the CAFA 

prerequisites are satisfied. 

 A. The Putative Class Exceeds 100 Members.  

20. This class action involves a proposed class of more than 100 members.  

21. Plaintiff has brought this action, “on behalf of itself and the following proposed 

Class . . . [a]ll restaurants in Illinois that purchased comprehensive commercial insurance coverage 

from Defendant Badger Mutual . . .” Compl., ¶ 37.  Plaintiff alleges there are “tens of thousands 

of restaurants in Illinois which are governed by the Closure Orders and attendant statewide dine-

in restrictions, and public reporting reveals that many have filed claims with Badger Mutual.”  

Compl., ¶ 41.  

22. Therefore, the proposed class is comprised of at least 100 members as required 

under CAFA. See 28 U.S.C. § 1332(d)(5)(B). 

B. Minimal Diversity Exists.  

23. As discussed, Smeez is a citizen of Illinois. Compl., ¶ 11.   
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24. Badger Mutual, was at the time this action was commenced, and still is, a citizen 

of Wisconsin because it is a Wisconsin mutual company with its principal place of business in 

Milwaukee, Wisconsin.  Compl., ¶ 12. 

25. Because Smeez and Badger Mutual are citizens of different states, there is at least 

minimal diversity among the parties to this case as required under CAFA for original jurisdiction 

in this Court.  See 28 U.S.C. § 1332(d)(2)(A). 

C. The Amount in Controversy Exceeds the Jurisdictional Threshold. 

26. The amount in controversy in this case exceeds $5 million, inclusive of interests 

and costs. See 28 U.S.C. § 1332(d)(2); Appert v. Morgan Stanley Dean Whitter, Inc., 673 F.3d 

609, 617 (7th Cir. 2012). 

27. In removing a case under CAFA, the removing party need only supply a “good-

faith estimate” of the amount in controversy that is “plausible and adequately supported by the 

evidence ...”  Blomberg v. Serv. Corp. Int'l, 639 F.3d 761, 763-64 (7th Cir. 2011).  The removing 

party meets this burden by proving the jurisdictional aspects by a preponderance of the evidence. 

Id. at 763.  

28. Though Plaintiff does not expressly quantify damages, the Complaint seeks 

declaratory relief for Plaintiff and the putative class members to determine coverage under the 

Policy for their loss(es) sustained, and damages for Badger Mutual’s alleged breach and bad faith 

conduct related to the insurance policies.  See generally, Prayer for Relief, (b)-(i).  Liability limits 

under each putative class member’s policy can exceed $75,000.  Moreover, Plaintiff alleges that 

there are “tens of thousands” of restaurants in Illinois, “many” of which have filed claims against 

Badger Mutual.  Compl., ¶ 41.  
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29. Further, Plaintiff and the putative class members seek attorney’s fees and statutory 

penalties afforded by the Illinois Insurance Code, which are considered in determining the amount 

in controversy. See Brandy, 2007 WL 9815742, at *2. 

30. Although Badger Mutual does not concede Plaintiff or any putative class member 

is entitled to damages or attorney’s fees, the claimed damages and attorney’s fees exceed the $5 

million threshold for CAFA jurisdiction.  See 28 U.S.C. § 1332(d)(2). 

IV. ALL PROCEDURAL REQUIREMENTS ARE MET  

31. The United States District Court for the Southern District of Illinois, East St. Louis 

Division, is the appropriate venue for removal of Plaintiff’s state court action pursuant to 28 U.S.C. 

§ 1441, which permits any civil action brought in any state court in which the district courts of the 

United States have original jurisdiction to be removed to the district court of the United States for 

the district and division embracing the place where the state court action is pending.  This action 

was originally filed in the Twentieth Judicial Circuit of St. Clair County, Illinois, making venue in 

this federal judicial district and division proper.  28 U.S.C. § 102(a)(1); 28 U.S.C.§ 1441(a).  

32. Pursuant to 28 U.S.C. §1446(a), Badger Mutual attaches to this notice the 

Complaint and other filings in the Circuit Court that constitute all “process, pleadings, and orders” 

served to date on Badger Mutual.  See Ex. A hereto.    

33. This Notice of Removal is timely under 28 U.S.C. § 1446(b), because it is filed 

within 30 days of the filing of Plaintiff’s Complaint, and within one year of the commencement of 

the Action. 

34. Pursuant to 28 U.S.C. § 1446(d), prompt written notice of this Notice of Removal 

is being sent to Plaintiff through its counsel, and to the Clerk of Court of St. Clair County, Illinois.  
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35. Badger Mutual submits this Notice of Removal without waiving any defenses to 

the claims asserted by Plaintiff, without conceding that Plaintiff has pled claims upon which relief 

can be granted, and without admitting that Plaintiff is entitled to any monetary relief whatsoever 

(or that the damages it seeks may be properly sought).  

WHEREFORE, Badger Mutual Insurance respectfully removes this action now pending in 

the Circuit Court of St. Clair County, Illinois, to the United States District Court for the Southern 

District of Illinois.  

Date: October 27, 2020     Respectfully submitted, 

/s/ Scott J. Helfand  
Scott J. Helfand  
HUSCH BLACKWELL LLP 
120 South Riverside Plaza, Suite 2200 
Chicago, IL  60606 
Phone: (312) 655-1500 
Facsimile: (312) 655-1501 
Email: scott.helfand@huschblackwell.com 
 
Attorney for Defendant Badger Mutual 
Insurance Company 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 27, 2020, the foregoing was served via e-mail upon the 

following counsel of record:  

David Cates 
Cates Mahoney, LLC 
216 West Pointe Drive, Suite A 
Swansea, Illinois 62226 
Telephone: 618-277-3644 
Facsimile: 618-277-7882 
Email: dcates@cateslaw.com 
 
Richard E. Shevitz 
Lynn A. Toops 
Amina A. Thomas 
Cohen & Malad, LLP 
One Illinois Square, Suite 1400 
Indianapolis, Indiana 46204 
Telephone: 317-636-6481 
Email: rshevitz@cohenandmalad.com 
Email: ltoops@cohenandmalad.com 
Email: athomas@cohenandmalad.com 
 
J. Gerard Stranch, IV 
Branstetter, Stranch & Jennings, PLLC 
223 Rosa L. Parks Avenue, Suite 200 
Nashville, Tennessee 37203 
Telephone: 615-254-8801 
Email: gerards@bsjfirm.com  
 
Attorneys for Plaintiff 
 
 
       /s/ Scott J. Helfand   
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