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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA

RAFAEL FIGUEROA, KAHLIL CABBLE, )
TY’ANTHONY SCOTT, and RYANPETTY on) Case No. 2:20-cv-1484
behalf of themselves and all others similarly )

situated,
PLAINTIFFS, CLASS ACTION COMPLAINT
AND DEMAND FOR JURY
V. TRIAL

POINT PARK UNIVERSITY,

SN N N N N N N N NS

DEFENDANT.
Plaintiffs, Rafael Figueroa, Kahlil Cabble, Ty’ Anthony Scott, and Ryan Petty (collectively,
“Plaintiffs”), by and through their undersigned counsel, bring this Class Action Complaint against
Defendant, Point Park University (the “University” or “Defendant”), and allege as follows based
upon information and belief, except as to the allegations specifically pertaining to them, which are
based on personal knowledge.

NATURE OF THE ACTION

1. This is a class action lawsuit on behalf of all persons who paid tuition, housing (if
living on campus), and/or fees to attend Point Park University for an in-person, hands-on education
for the Spring 2020 semester and had their course work moved to online learning. Such persons
paid all or part of the tuition, housing, and mandatory student fees (“Mandatory Fees”) for the

semester for in-person live education, on campus housing, and on-campus experiences.
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2. The University has not refunded any amount of the tuition, housing (for those who
moved out after March 27, 2020), or any of the Mandatory Fees, even though it cancelled in-person
classes starting on March 13, 2020.

3. On or about March 13, 2020, the University also stopped providing any of the
services or facilities the Mandatory Fees were intended to cover because of the University’s
response to the Coronavirus Disease 2019 (“COVID-19”) pandemic.

4. The University’s failure to provide the services for which tuition and the Mandatory
Fees were intended to cover since approximately March 13, 2020 is a breach of the contracts
between the University and Plaintiffs and the members of the Class and is unjust.

5. The University only provided prorated refunds to students for housing who vacated
their campus housing on or before March 27, 2020. Those students who did not move out of
University housing until after March 27 should also be entitled to a prorated refund.

6. In short, Plaintiffs and the members of the Class have paid for tuition for a first-rate
education and an on-campus, in-person educational experience, with all the appurtenant benefits
offered by a first-rate university, and were provided a materially deficient and insufficient
alternative, which alternative constitutes a breach of the contracts entered into by Plaintiffs and the
Class with the University. As said in New York Magazine, “Universities are still in a period of
consensual hallucination with each saying, ‘We’re going to maintain these prices for what has

become, overnight, a dramatically less compelling product offering.””*

1 James D. Walsh, “The Coming Disruption,” New York Magazine, May 11, 2020, available at
https://nymag.com/intelligencer/2020/05/scott-galloway-future-of-college.html?utm source=fb
(site last visited October 1, 2020).



https://nymag.com/intelligencer/2020/05/scott-galloway-future-of-college.html?utm_source=fb
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7. If Plaintiffs and members of the Class wanted to enroll in an online program, they
would have done so through the University’s online option, which costs significantly less than the
in-person education contracted for.

8. As to the Mandatory Fees, Plaintiffs and the Class have paid fees for services and
facilities which are simply not being provided,; this failure also constitutes a breach of the contracts
entered into by Plaintiffs and the Class with the University.

9. Plaintiffs seek, for themselves and Class members, the University’s disgorgement
and return of the prorated portion of its tuition and Mandatory Fees, proportionate to the reduction
in contracted for services provided during the Spring 2020 semester when the University closed
and switched to online distance learning, or, in the case of housing, for any members of the Class
that moved out after March 27, 2020, a prorated portion of the housing fee for the days left in the
semester after they moved out. The return of such prorated amounts would compensate Plaintiffs
and the Class members for damages sustained by way of Defendant’s breach.

PARTIES

10. Plaintiff Rafael Figueroa is an individual and citizen of Pennsylvania and resides
in Allegheny County, Pennsylvania. He paid to attend the Spring 2020 semester at the University
as a full-time undergraduate student. Plaintiff paid tuition, housing and Mandatory Fees for the
Spring 2020 semester to enable him to obtain an in-person, on-campus educational experience, on
campus housing, and enable him to participate in the activities and to utilize the services covered
by the Mandatory Fees that he paid. He has not been provided a prorated refund of the tuition for
his in-person classes that were discontinued and moved online, or the Mandatory Fees he paid after

the University’s facilities were closed and events were cancelled.
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11. Plaintiff Kahlil Cabble is an individual and citizen of Pennsylvania and resides in
Allegheny County, Pennsylvania. He paid to attend the Spring 2020 semester at the University as
a full-time undergraduate student. Plaintiff paid tuition, housing and Mandatory Fees for the
Spring 2020 semester to enable him to obtain an in-person, on-campus educational experience, on
campus housing, and enable him to participate in the activities and to utilize the services covered
by the Mandatory Fees that he paid. He has not been provided a prorated refund of the tuition for
his in-person classes that were discontinued and moved online, or the Mandatory Fees he paid after
the University’s facilities were closed and events were cancelled.

12. Plaintiff Ty’ Anthony Scott is an individual and citizen of Pennsylvania and resides
in Allegheny County, Pennsylvania. He paid to attend the Spring 2020 semester at the University
as a full-time undergraduate student. Plaintiff paid tuition, housing and Mandatory Fees for the
Spring 2020 semester to enable him to obtain an in-person, on-campus educational experience, on
campus housing, and enable him to participate in the activities and to utilize the services covered
by the Mandatory Fees that he paid. He has not been provided a prorated refund of the tuition for
his in-person classes that were discontinued and moved online, or the Mandatory Fees he paid after
the University’s facilities were closed and events were cancelled.

13. Plaintiff Ryan Petty is an individual and citizen of Pennsylvania and resides in
Allegheny County, Pennsylvania. He paid to attend the Spring 2020 semester at the University as
a full-time undergraduate student. Plaintiff paid tuition, housing and Mandatory Fees for the
Spring 2020 semester to enable him to obtain an in-person, on-campus educational experience, on
campus housing, and enable him to participate in the activities and to utilize the services covered

by the Mandatory Fees that he paid. He has not been provided a prorated refund of the tuition for
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his in-person classes that were discontinued and moved online, or the Mandatory Fees he paid after
the University’s facilities were closed and events were cancelled.

14. Defendant, Point Park University, is a private university founded in 1960. The
University offers numerous major fields for undergraduate students, as well as a number of
graduate programs. Defendant’s undergraduate and graduate programs include students from
many, if not all, of the states in the country. Its principal campus is located in Pittsburgh,
Pennsylvania. Defendant is a citizen of Pennsylvania.

JURISDICTION AND VENUE

15.  The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d)(2)(A),
as modified by the Class Action Fairness Act of 2005, because at least one member of the Class,
as defined below, is a citizen of a different state than Defendant, there are more than 100 members
of the Class, and the aggregate amount in controversy exceeds $5,000,000 exclusive of interests
and costs.

16.  This Court has personal jurisdiction over Defendant because Defendant maintains
its principal place of business in this District.

17.  Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because Defendant
resides in this District.

FACTUAL ALLEGATIONS.

18. Plaintiffs and Class Members paid to attend the University’s Spring 2020 semester
including tuition and the Mandatory Fee.
19.  The Spring 2020 semester at the University began in January 2020, and ended in

May 2020.



20.
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Tuition and Mandatory Fees at the University for an undergraduate in-person

education for the Spring 2020 Semester was as follows:

Full-time Undergraduate Costs

Per Semester Per Year

Schools of

Arts and Sciences

Business $15,590 $31,180

Communication

Education
Conservatory of Performing Arts $19,870 $39,740
University Fee $325 $650
Activity Fee $185 $370
Technology Fee $200 $400
Health Services Fee $75 $150

Additional fees may apply depending on each student's degree program.

2
Part-time and Accelerated Undergraduate Costs
Cost Per Credit* 3-Credit Course
Schools of
Arts and Sciences
Business $878 $2,634
Communication
Education
Conservatory of Performing Arts $1,127 $3,381
University Fee $50 $150
Technology Fee per credit $10 $30
Additional fees may apply depending on each student's degree program.
*Part-time students take 3 to 11 credits per semester. Accelerated program students take up
to 12 credits per semester and attend evening or Saturday-only programs.
3

2 https://www.pointpark.edu/admissions/T uitionCosts/Tuition/index

31d.


https://www.pointpark.edu/admissions/TuitionCosts/Tuition/index
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21.  Tuition and Mandatory Fees at the University for a graduate in-person education

for the Spring 2020 Semester was as follows:

Graduate Costs

Cost Per Credit 3-Credit Course
Master's Degree Programs $881 $2,643
Master's and Certificate Education Programs $510 $1,530
Doctoral Programs (Ed.D., online Ed.D., Ph.D.) $889 $2,667
Psy. D. $916 $2,748
University Fee $60 $180
Technology Fee per credit $30 $90
Health Services Fee $5 $15
Doctoral Programs (Ed.D., online Ed.D., Ph.D. $30 $90

and Psy.D.) Technology Fee per Credit

22. Tuition and Mandatory Fees at the University for an online education for the Spring

2020 semester was significantly less than in-person tuition, and was as follows:

Online Costs

(Fully online programs* only)

Cost Per Credit 3-Credit Course
Online Undergraduate $480 $1,440
Online Master's (new students) $675 $2,025
Online Master's (returning students) $675 $2,025
Online Education Pragrams (master's degree
programs, certificateirogra(ms and LC?E) $510 $1,530
Online Ed.D. $889 $2,667
?;I(;?S Undergraduate Technology Fee (per $30 $90
Online Graduate Technology Fee (per credit) $30 $90
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23.  Students had the ability to choose an in-person and on-campus education, or
education via the University’s online program.
24.  Specifically, when applying for admission, you can choose from the following

options, one of which is for an “Online degrees”:

Choosing Point Park University is step
one. Now, onward to the application
process.

Select your entry status below to begin.

First-year undergraduate freshman
Transfer or post-baccalaureate
Re-admit

International/Permanent Resident
Part-time undergraduate

Dual Enrollment/High School in College
Non-degree

Online degrees

Master's & Doctoral

(6]

25.  The price for an online education is significantly lower than what is paid for an in-
person on-campus education. The two educational options are promoted and priced differently,
and are separate and distinct.

26.  Plaintiffs and the members of the Class did not choose “Online degrees” and

instead, paid tuition for the benefit of on-campus live, interactive instruction and an on-campus

educational experience throughout the entire Spring 2020 semester.

5 https://www.pointpark.edu/apply
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217, Housing costs for the Spring 2020 semester ranged from $2,530 per semester to
$4,310 per semester. Plaintiffs and members of the Class who lived on-campus during the Spring
2020 semester paid the applicable cost for the benefit of on-campus housing throughout the entire
semester.

28. Plaintiffs and the members of the Class paid the Mandatory Fees for the Spring

2020 semester so they could benefit from on-campus experiences, access to facilities, and
activities.

29.  The University has not provided any refund of the tuition or Mandatory Fees and
continues to retain the same, while failing to provide the services for which they were paid.
Similarly, the University has not provided any refund of housing for those students who were not
able to move out prior to March 27, 2020.

In Response to COVID-19, the University Closed Campus, Preventing Access to its Facilities,
Services, Housing, and Dining, and Cancelled All In-Person Classes

30.  On March 12, 2020, the University announced that it was cancelling classes from
March 13 through March 17, and that classes resuming on March 18 will be online only through
the remainder of the Spring 2020 semester.®

31. On March 13, 2020 the University announced that it was limiting meetings on
campus to 25 or less people, and that all people must follow social distancing guidelines while on
campus.’

32. On March 16, 2020, the University announced that it “strongly enourage[d] resident

students to move home as soon as possible.”® Further, the University announced that “all student

Shttps://www.pointpark.edu/StudentL ife/HealthandStudentServices/StudentHealthCenter/returnT
oCampus/covid/March2020Updates

"1d.

81d.
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events, meetings, rehearsals, etc. through the end of the semester are canceled. This includes all
student organization travel (i.e. trips & conferences) as well as off-campus student organization
events and meetings.”®

33.  On March 17, 2020, the University announced that all students must leave resident
housing by March 27, 2020 in order to receive a refund.®

34.  On March 20, 2020, the University closed most campus facilities and buildings,
only allowing essential staff and personnel on campus.!!

35.  On March 23, 2020, the University announced that it was changing the traditional
in-person letter grading system to a “Pass/No Credit” option. Under this option, the students would
first be allowed to view their final grade, then would be able to change it to “Pass” or “No Credit”
instead.

36.  The University subsequently extended virtual online learning throughout the
Summer 2020 semester, and are offering a “hybrid” in-person and online course schedule for the
Fall 2020 semester, with the option for students to go remote online only.

37.  On April 13, 2020, the University provided information regarding the refund of the
Student Activity Fee.*? No refunds were made for the other Mandatory Fees.

38.  The University has not held any in-person classes since March 12, 2020. All classes

since that time have only been offered in a remote online format with no in-person instruction or

interaction.

9 https://www.pointpark.edu/StudentL ife/StudentAffairs/COVID-19/announcements

10 https://www.pointpark.edu/StudentL ife/HealthandStudentServices/StudentHealthCenter
[returnToCampus/covid/March2020Updates

g,

12 https://www.pointpark.edu/StudentL ife/HealthandStudentServices/StudentHealthCenter/
returnToCampus/covid/April2020Updates

10
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39. Most of the services for which the Mandatory Fees were assessed were also
terminated or cancelled at or about this time, such as access to University health and wellness
facilities, programs or services; fitness facilities; student events or sports; and an in-person
commencement.

40. In tacit acknowledgement that not rebating a pro-rata portion of tuition and the
remainder of the Mandatory Fees was improper for the period when there were no on-campus
activities and only distanced online learning, the University has decided to discount its Summer
2020 semester, which was scheduled to be online rather than in-person. The discounted tuition for
the Summer 2020 semester was the same as the online tuition and Mandatory Fees, unless “on-
ground” classes are made available:

Summer Online Undergraduate Courses: Discounted tuition rate of $480 per credit, plus a $30-per-

credit technology fee.

Should on-ground classes be made available this summer, these courses will carry the tuition rate of

$878 per credit plus applicable fees.
13

The University’s Online Courses Are Subpar to In-Person Instruction, For Which Plaintiffs
and the Class Members Contracted with the University to Receive by Paying Tuition and Fees

41.  Students attending the University did not choose to attend an online institution of
higher learning, but instead chose to enroll in the University’s in-person educational program. If
the Plaintiffs and members of the Class wanted to attend an online institution of higher learning,
they would have enrolled in the University’s online program.

42.  On its website, the University markets the University’s on-campus experience as a

benefit of enrollment:

13 https://www.pointpark.edu/admissions/ThinkSummerCoursesAtPointPark

11
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Make Point Park Your Home

Whether this is your first time away from home or you've always been an independent, free spirit, we provide safe,
comfortable, amenity-rich living options on our unique urban campus.

The true college experience doesn't just happen in classes. It happens on the way to the dining hall with your friends, it
happens at a late-night movie in your residence hall, it happens while you're up late studying with a classmate. It's what
happens when you live on campus.

You'll find:

People experiencing the same things as you
Friendships and camaraderie
Insights through intentional programming

Guidance and mentorship from your Resident Educator

Learning Beyond the Classroom Door

Point Park University offers an active, exciting — and sometimes unpredictable — environment for campus life, right in
the heart of Downtown Pittsburgh. The University has a full calendar of student activities and events, with more than 50
student clubs and organizations on campus. There's plenty to do off campus as well, from live music in Market Square to
riverfront trails that run right by campus.

Throughout the academic year, students have many opportunities for community service work, from Point Park's annual
Pioneer Community Day all around the city to on-campus laser tag events that raise money for charity. Combine that
with many opportunities for fun— such as the Sunset Luau or the cake-off competition — and you have a student

experience that's never boring.
14

43.  The University uses its website, promotional materials, circulars, admission papers,
and publications to tout the benefit of being on campus and the education students will receive in
its facilities.

44.  The online learning options being offered to the University’s students are sub-par
in practically every aspect as compared to what the educational experience afforded Plaintiffs and
the members of the Class once was. This sub-par experience is a result of the unilateral reduction

of benefits, and changing of products provided, by the University.

14 https://www.pointpark.edu/StudentLife/OutsidetheClassroom/index

12
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45.  The University acknowledges the reduction in benefit received from online
education by providing reduced tuition for students who enroll in its online program, and in
discounting the tuition for Summer 2020 to match the online program tuition.

46. During the online portion of the Spring 2020 semester, the University principally
used programs by which previously recorded lectures were posted online for students to view on
their own, or by virtual Zoom meetings. Some classes, however, stopped providing any instruction
whatsoever and only required minimal assignments to be turned in prior to the end of the semester.
Therefore, there was a lack of classroom interaction among teachers and students and among
students that is instrumental in interpersonal skill development.

47.  The online formats being used by the University do not require memorization or
the development of strong study skills given the absence of any possibility of being called on in
class and the ability to consult books and other materials when taking exams.

48.  Students have been deprived of the opportunity for collaborative learning and in-
person dialogue, feedback, and critique.

49, Further, the option to receive a “Pass/No Credit” grade after first reviewing your
letter grade provides an education leniency that would not otherwise be provided in person.

50.  Access to facilities such as libraries, laboratories, computer labs, and study rooms,
are also integral to a college education, and access to the myriad activities offered by campus life
fosters social development and independence, and networking for future careers, all substantial
and materials parts of the basis upon which the University can charge the tuition it charges, are not
being provided.

51.  The University has not made any refund of any portion of the tuition Plaintiffs and

the members of the Class paid for the Spring 2020 semester for the period it offered the lower

13
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priced online distance learning even though it reduced tuition for students enrolled in Summer
2020, and even though the University’s tuition for its online program is significantly less.

52. Nor has the University refunded an appropriate portion of the Mandatory Fees it
collected from Plaintiffs and the members of the Class for the Spring 2020 semester even though
it closed or ceased operating the services and facilities for which the Mandatory Fees were intended
to pay.

53.  The University has provided Plaintiffs and members of the Class with the reduced
benefits similar to that of the online program, all while retaining the higher priced tuition paid for
in-person on campus education and experiences.

54.  There are also members of the Class who were unable to leave the campus prior to
March 27, 2020. These members of the Class should be entitled to a pro-rata refund of housing
charges for the remaining days of the Spring 2020 semester after these students left campus.

55. In acknowledging that a tuition and fee decrease or refund is the proper remedy
when reducing the benefit paid for and providing education to an online-only format,
Northwestern, Georgetown, Princeton, American, and Johns Hopkins Universities have all
provided refunds of 10% of students’ tuition for the Fall 2020 semester after going fully virtual;
and Williams College 15%."° Indeed, there appears to be a growing apprehension among college
students that their institutions are continuing in-person classes for the Fall 2020 semester, despite
possibly putting folks’ health at risk in order to avoid providing such refunds. As University of

Alabama graduate student, Drew Brown, put it “I think that they’re going to push staying on

15 https://www.marketwatch.com/story/more-colleges-are-reversing-course-and-going-remote-
after-covid-19-outbreaks-and-some-are-now-reducing-tuition-11599076746

14
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campus for as long as possible just so that there’s not a big issue with refunds . . . .”°

56. Plaintiffs and the Class members are therefore entitled to a prorated refund of the
tuition and Mandatory Fees they paid for the Spring 2020 semester for the remaining days of that
semester after classes moved from in-person to online and facilities were closed, and any students
who were unable to leave the campus prior to March 27, 2020 should be entitled to a pro-rata
refund of housing fees they paid for the Spring 2020 semester for the remaining days of that
semester after they left campus.

CLASS ACTION ALLEGATIONS

57. Plaintiffs bring this case individually and, pursuant to Rule 23 of the Federal Rules
of Civil Procedure, on behalf of the class defined as: All persons who paid tuition, housing, and/or
the Mandatory Fees for a student to attend in-person class(es) during the Spring 2020 semester at
the University but had their class(es) moved to online learning (the “Class™).

58.  Thisaction has been brought and may properly be maintained on behalf of the Class
proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure.

59.  The requirements of Rule 23(a)(1) are satisfied. The Class is so numerous that
joinder of all members is impracticable. Although the precise number of Class members is
unknown to Plaintiffs, the University has reported that 3,929 students have enrolled for the 2019-
2020 school year.!” The names and addresses of all such students is known to the University and

can be identified through the University’s records. Class members may be notified of the pendency

16https://www.cnbc.com/2020/09/08/-its-a-bummer-college-students-share-what-campus-is-like-

right-now.html
17 https://www.pointpark.edu/about/admindepts/institutionalresearch/5-Yr-Variance-FA15-

FA19.pdf

15
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of this action by recognized, Court-approved notice dissemination methods, which may include
U.S. Mail, electronic mail, Internet postings, and/or published notice.

60. The requirements of Rule 23(a)(2) are satisfied. There are questions of law and
fact common to the members of the Class including, without limitation:

a. Whether the University accepted money from Plaintiffs and the Class
members in exchange for the promise to provide an in-person and on-campus live
education, as well as certain facilities and services throughout the Spring 2020 semester;

b. Whether Defendant breached its contracts with Plaintiffs and the members
of the Class by failing to provide them with an in-person and on-campus live education
after March 12, 2020;

C. Whether Defendant breached its contracts with Plaintiffs and the Class by
failing to provide the services and facilities to which the Mandatory Fee pertained after
mid-March 2020;

d. Whether Defendant breached its contracts with Plaintiffs and members of
the Class by requiring them to leave the University housing they had paid for by March 27,
2020 or forfeit any refund;

e. Whether Defendant is unjustly enriched by retaining a portion of the tuition
and Mandatory Fees during the period of time the University has been closed, and Plaintiffs
and the members of the Class have been denied an in-person and on-campus live education
and access and the services and facilities for which the Mandatory Fees were paid,;

f. Whether Defendant intentionally interfered with the rights of the Plaintiffs
and the Class when it moved all in-person classes to a remote online format, cancelled all

on-campus events, strongly encouraged students to stay away from campus, and

16
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discontinued services for which the Mandatory Fees were intended to pay, all while
retaining the tuition and Mandatory Fees paid by Plaintiffs and the Class; and
g. The amount of damages and other relief to be awarded to Plaintiffs and the

Class members.

61.  The requirements of Rule 23(a)(3) are satisfied. Plaintiffs’ claims are typical of the
claims of the members of the Class because Plaintiffs and the other Class members each contracted
with Defendant for it to provide an in-person and on-campus live education for the tuition they
paid and the services and facilities for the Mandatory Fees that they paid, that the University
stopped providing in mid-March.

62.  The requirements of Rule 23(a)(4) are satisfied. Plaintiffs are an adequate class
representative because their interests do not conflict with the interests of the other Class members
who they seek to represent, Plaintiffs have retained competent counsel who are experienced in
complex class action litigation, and Plaintiffs intend to prosecute this action vigorously. Class
members’ interests will be fairly and adequately protected by Plaintiffs and their counsel.

63.  Class certification of Plaintiffs’ claims is also appropriate pursuant to Rule 23(b)(3)
because the above questions of law and fact that are common to the Class predominate over
questions affecting only individual members of the Class, and because a class action is superior to
other available methods for the fair and efficient adjudication of this litigation. The damages or
financial detriment suffered by individual Class members are relatively small compared to the
burden and expense of individual litigation of their claims against the University. It would, thus,
be virtually impossible for the Class, on an individual basis, to obtain effective redress for the
wrongs committed against them. Furthermore, individualized litigation would create the danger

of inconsistent or contradictory judgments arising from the same set of facts. Individualized

17
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litigation would also increase the delay and expense to all parties and the court system from the
issues raised by this action. By contrast, the class action device provides the benefits of
adjudication of these issues in a single proceeding, economies of scale, and comprehensive
supervision by a single court, and presents no unusual management difficulties under the
circumstances.

FIRST CLAIM FOR RELIEF

BREACH OF CONTRACT
(On Behalf of Plaintiffs and the Class)

64. Plaintiffs repeat and re-allege the factual allegations above, as if fully alleged
herein.

65. Plaintiffs bring this claim individually and on behalf of the members of the Class.

66. The University offered Plaintiffs and the Class the choice between traditional, in-
person courses and Online learning. The University charged a premium to attend traditional, in-
person courses.

67. The University offered Plaintiffs and the Class the opportunity to live on-campus,
providing housing and food for a fee.

68. The University offered various commodities to Plaintiffs and the Class in exchange
for the Mandatory Fees.

69. For the Spring 2020 semester, Plaintiffs and the members of the Class accepted the
University’s offer and paid the University tuition for traditional, in-person courses; for housing (if
living on campus); and the Mandatory Fees for services and facilities.

70. Plaintiffs and the Class paid the University such amounts to receive the agreed-
upon education, housing, and facilities and services for the entire Spring 2020 semester, not merely

a portion of it.
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71. By accepting such payments from Plaintiffs and the Class, the University was
obligated to provide the agreed-upon education, housing, and facilities and services for the entire
Spring 2020 semester, not merely a portion of it.

72. Defendant is in possession of materials, circulars, advertisements and other
communications between Plaintiffs and members of the Class on one hand, and the University on
the other, evincing the terms of the contract.

73.  The University has breached its contract with Plaintiffs and the Class by failing to
provide the promised in-person and on-campus live education, failing to provide on campus
housing, as well as the services and facilities to which the Mandatory Fees pertained, yet has
retained monies paid by Plaintiffs and the Class for a live in-person education and access to these
services and facilities. Plaintiffs and the members of the Class have therefore been denied the
benefit of their bargain.

74, Plaintiffs and the members of the Class have suffered damage as a direct and
proximate result of the University’s breach in the amount of the prorated portion of the tuition and
Mandatory Fees they each paid equal to the reduction in contracted for education and services
during the portion of time in the Spring 2020 semester when in-person classes were discontinued
and facilities were closed by the University, as well as a pro-rata portion of housing costs for those
Class members who moved out after March 27, 2020.

75.  The University should return such portions of the tuition and Mandatory Fees to

Plaintiffs and each Class Member.
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SECOND CLAIM FOR RELIEF

UNJUST ENRICHMENT
(On Behalf of Plaintiffs and the Class)

76. Plaintiffs repeat and re-allege the factual allegations above, as if fully alleged
herein.

77, Plaintiffs bring this claim individually and on behalf of the members of the Class
in the alternative to the First Claim for Relief, to the extent it is determined that Plaintiffs and the
Class do not have an enforceable contract with the University regarding the relief requested.

78. Plaintiffs and members of the Class conferred a benefit on the University in the
form of tuition, housing (if living on campus) and the Mandatory Fees paid for the Spring 2020
semester. The payment of this tuition and Mandatory Fees were to be in exchange for an in-person,
on-campus educational experience to be provided to Plaintiffs and the members of the Class.

79. Similarly, the payment of University housing fees for the Spring 2020 semester
conferred a benefit on the University that was intended to provide housing for such students
throughout the entire Spring 2020 semester.

80. The University has retained the full benefit of the tuition and Mandatory Fees
payments by Plaintiffs and the members of the Class, yet has failed to provide the quality of
education and services and facilities for which tuition and the Mandatory Fees were paid, including
those for an in-person and on-campus live education, and access to the University’s services and
facilities. In addition, the University has retained the full benefit of the housing fees paid by those
Class members who were unable to move out prior to March 27, 2020.

81. Instead, the University provided only the benefits and education similar to those

provided to its online students, who pay a significantly lower rate for such benefits and education.
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82.  The University’s retention of all of the tuition and Mandatory Fees paid by
Plaintiffs and members of the Class during the period of time the University has been closed, and
Plaintiffs and the members of the Class have been denied an in-person and on-campus live
education and access and the services and facilities for which the Mandatory Fees were paid, is
unjust and inequitable under the circumstances. Similarly, the University’s retention of the portion
of the value of housing fees following move outs by Class members after March 27, 2020 is also
unjust and inequitable.

83.  The costs incurred for having an online only program is significantly lower than
the overhead needed to provide classes and services on campus. This is evinced by the significantly
lower tuition and Mandatory Fees paid by students enrolled in the University’s online program.

84.  The University already had the capabilities to provide online education through its
use of its online program, and therefore, should not have incurred any additional costs in the
transition.

85.  Allowing the University to retain the tuition, housing, and Mandatory Fees paid for
in-person, on-campus education, housing and experiences, after reducing the benefit provided and
the costs incurred by the University, unjustly enriches the Defendant.

86.  Accordingly, the University has been unjustly enriched and should return the
prorated portion of the tuition and Mandatory Fees that Plaintiffs and Class members each paid
equal to the reduction in benefit for education and services during the Spring 2020 semester when
in-person classes were discontinued and facilities were closed by the University, as well as a pro-

rata portion of the housing fees for those who were unable to move out prior to March 27.
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THIRD CLAIM FOR RELIEF

CONVERSION
(On Behalf of Plaintiffs and the Class)

87. Plaintiffs repeat and re-allege the factual allegations above, as if fully alleged
herein.

88. In the alternative to the First Claim For Relief, Plaintiffs brings this claim
individually and on behalf of the members of the Class.

89. Plaintiffs and members of the Class provided the University with property in the
form of funds (tuition, housing, and Mandatory Fees), to be in exchange for in-person, on-campus
services, facilities, and face to face instruction.

90. The University exercises control over Plaintiffs’ and Class members’ property.

91. Plaintiffs’ and Class members’ funds are earmarked by the University in the
ordinary course of business for purposes of providing account statements, and/or potential refunds,
to Plaintiffs and Class members. For example, under The Higher Education Act, the University
must be able to identify and account for tuition paid by students in order to provide refunds to
those who withdraw during a period of enroliment.

92. The University intentionally interfered with Plaintiffs’ and the Class members’
property when it unilaterally moved all in-person classes to a remote online format, cancelled all
on-campus events, strongly encouraged students to stay away from campus, and discontinued
services for which the Mandatory Fees were intended to pay, all while retaining the tuition,
housing, and Mandatory Fees paid by Plaintiffs and the Class.

93. The University’s retention of the tuition, housing, and Mandatory Fee paid by

Plaintiffs and the Class without providing the services for which they paid, deprived Plaintiffs and
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Class of the benefits for which the tuition, housing, and Mandatory Fee were paid, and of their
funds paid for those benefits.

94, Plaintiffs and the Class members are entitled to the return of the prorated amounts
of tuition, housing, and Mandatory Fees each paid equal to the reduction in benefit for education
and services during the Spring 2020 semester when in-person and on-campus live education,
housing, and access to the University’s services and facilities were unavailable.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that judgment be entered in favor of
Plaintiffs and the Class against Defendant as follows:

@) For an order certifying the Class under Rule 23 of the Federal Rules of Civil
Procedure and naming Plaintiffs as representative of the Class and Plaintiffs’ attorneys as Class
Counsel to represent the Class;

(b) For an order finding in favor of Plaintiffs and the Class on all counts asserted herein;

(©) For compensatory damages in an amount to be determined by the trier of fact;

(d) For an order of restitution and all other forms of equitable monetary relief;

(e) Awarding Plaintiffs’ reasonable attorneys’ fees, costs, and expenses;

()] Awarding pre- and post-judgment interest on any amounts awarded; and,

(9) Awarding such other and further relief as may be just and proper.

DEMAND FOR TRIAL BY JURY

Pursuant to the Federal Rule of Civil Procedure 38(b), Plaintiffs demand a trial by jury of

any and all issues in this action so triable of right.
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Dated: October 1, 2020
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Respectfully submitted,

s/ Gary F. Lynch

Gary F. Lynch

Edward W. Ciolko*

Nicholas A. Colella*

CARLSON LYNCH LLP

1133 Penn Avenue

5th Floor

Pittsburgh, PA 15222

P (412) 322-9243

F. (412) 231-0246

E. glynch@carlsonlynch.com
eciolko@carlsonlynch.com
ncolella@carlsonlynch.com

Counsel for Plaintiffs and Proposed Class

*Pro Hac Vice applications forthcoming


mailto:eciolko@carlsonlynch.com

1544 (Rev.06/17) Case 2:20-cv-01484€l]§ILD&c6|{}irﬁ]S-h]fﬁeid 10/01/20 Page 1 of 2

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS

RAFAEL FIGUEROA, KAHLIL CABBLE, TYANTHONY SCOTT, and POINT PARK UNIVERSITY
RYAN PETTY on behalf of themselves and all others similarly situated,

(b) County of Residence of First Listed Plaintiff ~ Allegheny County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

(€) Attorneys (Firm Name, Address, and Telephone Number) Attorneys (If Known)
Carlson Lynch, LLP

1133 Penn Avenue, 5th Floor

Pittsburgh, PA 15222 Phone: 412-322-9243
II. BASIS OF JURISDICTION (Place an “X’ in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
O 1 U.S. Government O 3 Federal Question PTF  DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State X1 O 1 Incorporated or Principal Place a4 X4
of Business In This State
3 2 U.S. Government A 4 Diversity Citizen of Another State a2 O 2 Incorporated and Principal Place as5 Aas
Defendant (Indicate Citizenship of Parties in Item 1) of Business In Another State
Citizen or Subject of a a3 O 3 Foreign Nation g6 06
Foreign Country
IV. NATURE OF SUIT (Place an “X”* in One Box Only) Click here for: Nature of Suit Code Descriptions.
| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES ]
3 110 Insurance PERSONAL INJURY PERSONAL INJURY |3 625 Drug Related Seizure 3 422 Appeal 28 USC 158 O 375 False Claims Act
0 120 Marine 0 310 Airplane O 365 Personal Injury - of Property 21 USC 881 |3 423 Withdrawal 3 376 Qui Tam (31 USC
3 130 Miller Act 3 315 Airplane Product Product Liability 3 690 Other 28 USC 157 3729(a))
[ 140 Negotiable Instrument Liability [ 367 Health Care/ [ 400 State Reapportionment
3 150 Recovery of Overpayment | (3 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 3 410 Antitrust
& Enforcement of Judgment Slander Personal Injury [ 820 Copyrights [ 430 Banks and Banking
3 151 Medicare Act 3 330 Federal Employers’ Product Liability 3 830 Patent [ 450 Commerce
[ 152 Recovery of Defaulted Liability 3 368 Asbestos Personal [ 835 Patent - Abbreviated [ 460 Deportation
Student Loans 3 340 Marine Injury Product New Drug Application |3 470 Racketeer Influenced and
(Excludes Veterans) 3 345 Marine Product Liability 1 840 Trademark Corrupt Organizations
O 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR SOCIAL SECURITY 3 480 Consumer Credit
of Veteran’s Benefits 3 350 Motor Vehicle [ 370 Other Fraud [ 710 Fair Labor Standards [ 861 HIA (1395ff) [ 490 Cable/Sat TV
3 160 Stockholders” Suits [ 355 Motor Vehicle 3 371 Truth in Lending Act [ 862 Black Lung (923) [ 850 Securities/Commodities/
X 190 Other Contract Product Liability 3 380 Other Personal 3 720 Labor/Management 3 863 DIWC/DIWW (405(g)) Exchange
[ 195 Contract Product Liability |3 360 Other Personal Property Damage Relations [ 864 SSID Title XVI 3 890 Other Statutory Actions
[ 196 Franchise Injury 3 385 Property Damage [ 740 Railway Labor Act 3 865 RSI (405(g)) [ 891 Agricultural Acts
3 362 Personal Injury - Product Liability 3 751 Family and Medical O 893 Environmental Matters
Medical Malpractice Leave Act [ 895 Freedom of Information
| REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS |7 790 Other Labor Litigation FEDERAL TAX SUITS Act
0 210 Land Condemnation 3 440 Other Civil Rights Habeas Corpus: 3 791 Employee Retirement 3 870 Taxes (U.S. Plaintiff 3 896 Arbitration
3 220 Foreclosure 3 441 Voting [ 463 Alien Detainee Income Security Act or Defendant) [ 899 Administrative Procedure
[ 230 Rent Lease & Ejectment 3 442 Employment [ 510 Motions to Vacate [ 871 IRS—Third Party Act/Review or Appeal of
3 240 Torts to Land 3 443 Housing/ Sentence 26 USC 7609 Agency Decision
3 245 Tort Product Liability Accommodations 3 530 General [ 950 Constitutionality of
3 290 All Other Real Property 3 445 Amer. w/Disabilities - | (3 535 Death Penalty IMMIGRATION State Statutes
Employment Other: [ 462 Naturalization Application
3 446 Amer. w/Disabilities - | 0 540 Mandamus & Other |3 465 Other Immigration
Other O 550 Civil Rights Actions
3 448 Education 3 555 Prison Condition
3 560 Civil Detainee -
Conditions of
Confinement
V. ORIGIN (Place an “X* in One Box Only)
X1 Original 3 2 Removed from @ 3 Remanded from [ 4 Reinstated or [ 5 Transferred from (3 6 Multidistrict [ 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation - Litigation -
(specify) Transfer Direct File

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
28 U.S.C. § 1332(d)(2)(A)

Brief description of cause:

Defendant has failed to provide contracted for live in person education

VI. CAUSE OF ACTION

VII. REQUESTED IN (@ CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND: N Yes  No
VIII. RELATED CASE(S) ) o
IF ANY (See nstruetons): 1 ibGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
10/01/2020 /s/ Gary F. Lynch
FOR OFFICE USE ONLY

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE




Case 2:20-cv-01484-AJS Document 1-1 Filed 10/01/20 Page 2 of 2

JS 44A REVISED June, 2009
IN THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF PENNSYLVANIA
THIS CASE DESIGNATION SHEET MUST BE COMPLETED

PART A
This case belongs on the ( O Erie O Johnstown @® Pittsburgh) calendar.

1. ERIE CALENDAR - If cause of action arose in the counties of Crawford, Elk, Erie,
Forest, McKean. Venang or Warren, OR any plaintiff or defendant resides in one of said
counties.

2. JOHNSTOWN CALENDAR - If cause of action arose in the counties of Bedford, Blair,
Cambria, Clearfield or Somerset OR any plaintiff or defendant resides in one of
said counties.

3. Complete if on ERIE CALENDAR: I certify that the cause of action arose in

County and that the resides in County.
4. Complete if on JOHNSTOWN CALENDAR: 1 certify that the cause of action arose in
County and that the resides in County.

PART B (You are to check ONE of the following)

1. QO This case is related to Number . Short Caption
2. @ This case is not related to a pending or terminated case.

DEFINITIONS OF RELATED CASES:

CIVIL: Civil cases are deemed related when a case filed relates to property included in
another suit or involves the same issues of fact or it grows out of the same transactions
as another suit or involves the validity or infringement of a patent involved in another
suit EMINENT DOMAIN: Cases in contiguous closely located groups and in common ownership
groups which will lend themselves to consolidation for trial shall be deemed related.
HABEAS CORPUS & CIVIL RIGHTS: All habeas corpus petitions filed by the same individual
shall be deemed related. All pro se Civil Rights actions by the same individual shall be
deemed related.

PARTC

I. CIVIL CATEGORY (Select the applicable category).

. O Antitrust and Securities Act Cases

.0 Labor-Management Relations

. O Habeas corpus

. O civil Rights

- () Patent, Copyright, and Trademark

- C) Eminent Domain

. O All other federal question cases

-O All personal and property damage tort cases, including maritime, FELA,

Jones Act, Motor vehicle, products liability, assault, defamation, malicious
prosecution, and false arrest

9.(3 Insurance indemnity, contract and other diversity cases.

10.C) Government Collection Cases (shall include HEW Student Loans (Education),
V A Overpayment, Overpayment of Social Security, Enlistment
Overpayment (Army, Navy, etc.), HUD Loans, GAO Loans (Misc. Types),
Mortgage Foreclosures, SBA Loans, Civil Penalties and Coal Mine
Penalty and Reclamation Fees.)

O~NO A WN P

I certify that to the best of my knowledge the entries on this Case Designation
Sheet are true and correct

/sl Gary F. Lynch
Date: October 1, 2020

ATTORNEY AT LAW

NOTE: ALL SECTIONS OF BOTH FORMS MUST BE COMPLETED BEFORE CASE CAN BE PROCESSED.



