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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

KIM ATKINSON and KYLE STEVENS, on
behalf of themselves and all others similarly
situated,

Plaintiff,
V.

FOX-HULU HOLDINGS, INC. and WALT
DISNEY DIRECT-TO-CONSUMERS &
INTERNATIONAL,

Defendants.

Case No. 2OSTCV14790
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Plaintiffs Kim Atkinson and Kyle Stevens (“Plaintiffs”) individually and on behalf of all
others similarly situated, make the following allegations upon information and belief, except as to

allegations specifically pertaining to Plaintiffs which are based on their personal knowledge.

NATURE OF THE ACTION

if This is putative class action lawsuit regarding Defendants’ false and misleading
labeling and marketing of its Hulu subscriptions in the: (a) Basic Plan, (b) Premium Plan, (c) Basic
+ Live TV, and Premium + Live TV (the “Hulu Subscriptions™). The marketing and advertising of
the Hulu Subscriptions contain numerous false and misleading claims that the Hulu Subscriptions
will provide high quality streaming services such that consumers can watch its “on all your favorite
devices” (the “Streaming Quality Claims™). Defendants advertise their subscription services as
high quality and misleads consumers into believing that the Hulu Subscriptions will provide the
same high quality video streaming on computer devices and Hulu’s applications alike even though
the Hulu Subscriptions accessed on computer devices are throttled to prevent high quality
streaming. By doing so, Defendants are able to charge a substantial price premium for its Hulu
Subscriptions on the account of its false Streaming Quality Claims.

2. Hulu subscribers are reporting that, contrary to Hulu’s Streaming Quality Claims,
the Hulu Subscriptions are in fact throttled (i.e. provide reduced streaming quality) therefore
computer users do not receive the same quality of service. In short, the Steaming Quality Claims
are false and misleading.

B Plaintiffs seek relief in this action individually, and as a class action on behalf of
similarly situated purchases of Defendants’ Hulu Subscriptions, for: (i) breach of express warranty;
(ii) violation of California’s Consumer Legal Remedies Act (“CLRA™), Cal. Civil Code § 1750, et
seq., (iii) violation of California’s Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code §§
17200, et seq.; (iv) violation of California’s False Advertising Law (“FAL”), Cal. Bus. & Prof.
Code §§ 17500, et seq.; (v) violation of New York’s General Business Law (“GBL") §349; (vii)

violation of New York’s GBL § 350; (vii) unjust enrichment; and (viii) fraud.
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THE PARTIES

4. Plaintiff Kim Atkinson is a citizen of California, residing in Hayward, California.
In 2016 Plaintiff Atkinson purchased Hulu’s premium plan from Hulu’s website to stream video on
her computer. Prior to her purchase of her Hulu Subscription, Plaintiff Atkinson reviewed the
marketing and advertising on Hulu’s website and saw that her Hulu Subscription would
purportedly provide high quality streaming on her computer. Plaintiff Atkinson relied on that
advertising and marketing to choose her Hulu Subscription over comparable streaming services.
Plaintiff Atkinson saw these representations prior to, and at the time of purchase, and understood
them as representations and warranties that her Hulu Subscription would include high quality
streaming. Plaintiff Atkinson relied on these representations and warranties in deciding to
purchase her Hulu Subscription. Accordingly, these representations and warranties were part of
the basis of the bargain, in that she would not have purchased her Hulu Subscription on the same
terms had she known these representations were not true. However, Plaintiff Atkinson remains
interested in purchasing a high quality streaming services, and would consider Hulu in the future if
Defendants cease throttling service to computers. In making her purchase, Plaintiff Atkinson paid
a substantial price premium due to the false and misleading Streaming Quality Claims. However,
Plaintiff Atkinson did not receive the benefit of her bargain, because her Hulu Subscription does
not provide high quality streaming. Plaintiff Atkinson also understood that in purchasing Hulu, she
was entering directly into a contract with Defendants for her Hulu Subscription.

5. Plaintiff Kyle Stevens is a citizen of New York, residing in New York, New York.
On November 26, 2018, Plaintiff Stevens purchased Hulu’s premium plan from Hulu’s website to
stream video on his computer. Prior to his purchase of his Hulu Subscription, Plaintiff Stevens
reviewed the marketing and advertising on Hulu’s website and saw that his Hulu Subscription
would purportedly provide high quality streaming on his computer. Plaintiff Stevens relied on that
advertising and marketing to choose his Hulu Subscription over comparable streaming services.
Plaintiff Stevens saw these representations prior to, and at the time of purchase, and understood
them as representations and warranties that his Hulu Subscription would include high quality

streaming. Plaintiff Stevens relied on these representations and warranties in deciding to purchase
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his Hulu Subscription. Accordingly, these representations and warranties were part of the basis of
the bargain, in that he would not have purchased his Hulu Subscription on the same terms had he
known these representations were not true. However, Plaintiff Stevens remains interested in
purchasing a high quality streaming services, and would consider Hulu in the future if Defendants
cease throttling service to computers. In making his purchase, Plaintiff Stevens paid a substantial
price premium due to the false and misleading Streaming Quality Claims. However, Plaintiff
Stevens did not receive the benefit of his bargain, because his Hulu Subscription does not provide
high quality streaming. Plaintiff Stevens also understood that in purchasing Hulu, he was entering
directly into a contract with Defendants for his Hulu Subscription.

6. Defendant Fox-Hulu Holdings, Inc. (“Hulu”) is a Delaware corporation with its
principal place of business at 500 S. Buena Vista St., Burbank CA 91521. Hulu designs, sells,
and/or distributes Hulu Subscriptions, and is responsible for the advertising, marketing, and trade
dress of the Hulu Subscriptions. The planning and execution of the advertising, marketing, testing,
and/or corporate operations concerning the Hulu Subscriptions and Streaming Quality Claims was
primarily carried out at Hulu’s headquarters and facilities within California. The policies,
practices, acts, and omissions giving rise to this Action were developed in, and emanated from,
Hulu’s headquarters in Burbank, California.

7. Defendant Walt Disney Direct-To-Consumer & International (“Walt Disney”) is a
California corporation with its principal places of business at 500 S. Buena Vista St., Burbank CA
91521. Walt Disney designs, sells, and/or distributes Hulu Subscriptions, and is responsible for the
advertising, marketing, and trade dress of the Hulu Subscriptions. The planning and execution of
the advertising, marketing, testing, and/or corporate operations concerning the Hulu Subscriptions
and Streaming Quality Claims was primarily carried out at Walt Disney’s headquarters and
facilities within California. The policies, practices, acts, and omissions giving rise to this Action

were developed in, and emanated from, Walt Disney’s headquarters in Burbank, California.

W
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JURISDICTION AND VENUE

8. This Court has subject matter over this class action. This Court has personal
jurisdiction over the parties because Plaintiff Atkinson resides in California and submits to the
jurisdiction of the Court, and because Defendants, at all times relevant hereto, have systematically
and continually conducted, and continue to conduct business in this state.

9 Venue is proper in this Court pursuant to Civil Code § 1780(d). Defendants conduct
business in this County and throughout the State of California. Defendants’ principal place of
business is in this County.

10.  Clause 15.3 of the Parties contract governs this dispute, designating the Los Angeles

County courts as the proper venue for this dispute.

FACTUAL ALLEGATIONS

11.  Hulu is a subscription-based video on demand service that provides video streaming
of commercial television and movies to consumers. Hulu’s library includes ~85,000 TV episodes
and movies.!

12.  In 2019, Hulu reported that it had 82 million visitors, with an average of 2.9 viewers
per Hulu account.? Of those viewers, 26.8 million are paid subscribers and 1.8 million are unpaid
subscribers.’

13.  Hulu promises consumers that it provides access to “All Your TV In One Place:™*

All Your TV In One Place

! https://variety.com/2019/digital/news/hulu-ad-supported-subscribers-70-percent-1203227954/
(last accessed April 2, 2020).

2 https://variety. com/2019/digital/news/hulu—ad-supported-subscribers—70-percent-1203227954/
(last accessed April 2, 2020).

3 https://variety.com/2019/digital/news/hulu-28-million-total-subscribers- newfronts 2019-
1203202212/ (last accessed March 31, 2020).

* https://www.hulu.com/content (last accessed April 2, 2020).
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14.  Every Hulu Subscription “lets you watch exclusive series, hit movies, Originals, Kid
shows, and tons more.””
15.  Further, Hulu promises that Hulu Subscribers will be able to “Watch Thousands of

Shows and Movies Anytime, Anywhere:”

Watch Thousands of Shows and
Movies Anytime, Anywhere

START YOUR FREE TRIAL

16.  Hulu also promises that Hulu Subscribers will be able “watch [its library] on your
favorite devices.” As well as promising that “Hulu Subscribers [will] be able to stream your
favorite content from the comfort of your very own couch to the confines of public
transportation.”®

17.  Computers are among the devices that Hulu claims Hulu Subscribers will be able to
use to access the Hulu Subscriptions: “You can watch shows and movies on Hulu.com using a
computer[.]”

18.  However, Hulu Subscribers do not get the benefit of their bargain because Hulu is
throttling access to Hulu’s high quality streaming for computer users. As such, Hulu Subscribers
that access Hulu by computer cannot “stream [their] favorite content” from their “favorite devices”
as promised.

19. Consumers have reported their complaints to Defendants. For example, one

consumer reported directly to Defendants:

“[O]n my PC the quality is horrible. I tried chrome and firefox. Tried them in
private mode, checked my connection speed and I'm at 50/50 mbps. I can

> https://signup.hulu.com/plans (last accessed April 2, 2020).
6 https://help.hulu.com/s/article/supported-devices?language=en_US (last accessed April 2, 2020).
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download things just fine so it doesn't seem to be my connection, also because
other streaming services are streaming in HD just fine on the PC.”’

A second stated:

“[Hulu,] I think your video service is stuck in Data Saver mode [lowest streaming
quality]. This issue occurs when watching Live TV on a PC.”®

A third consumer reported:

“Hulu disabled HD playback on browsers ... It's 2019, I am paying hulu $50 a
month and yet I am stuck watching everything in like 360-480P resolution.”’

20.  Defendants throttle streaming quality to consumers because in order to
force their customers to access Hulu using through proprietary Hulu applications rather
than web browsers. Defendants use their applications to collect personal information
such as location data, email address, and device serial numbers. This information is
subsequently monetized and resold to advertisers, social networking sites, business
partners, and other third party companies.

21.  Defendants’ prefer that users use the Hulu applications because, compared
to computer browsers, applications provide more direct access to consumer’s personal
data during online and offline use. This opens up a multitude of opportunities for
Defendants to customize their data collection and further monetize their subscribers.

CLASS ACTION ALLEGATIONS

22.  Plaintiffs bring this action on their own behalf, and as representatives of all similarly
situated individuals pursuant to Cal. Code Civ. Proc. § 382 and Cal. Civ. Code § 1781 and the

below-defined Classes of consumers who purchased Hulu Subscriptions:

7 https://community.hulu.com/s/question/0D71L000005dAU9/poor-video-quality-on-my-pc-but-

not-

firestick?s10id=00D410000005sal&s1nid=0DB41000000blQA &emkind=chatterCommentNotifica

tion&s1uid=0051L00000CA7Rw&emtm=1579360559091 (last accessed Apr. 8, 2020).

8 https://community.hulu.com/s/question/0D51L00006PPfFhSAL/live-tv-image-quality-is-stuck-
in-data-saver (last accessed Apr. 8, 2020).

? https://community.hulu.com/s/question/0D51L00006R TYTISAP/three-weeks-of-hd-being-broken
(last accessed Apr. 8, 2020).
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Nationwide Class: All persons in the United States that purchased Hulu

Subscriptions;

California Subclass: All persons in California that purchased Hulu Subscriptions;

and

New York Subclass: All persons in New York that purchased Hulu

Subscriptions.
Excluded from the Class are persons who made such purchase for the purpose of resale. Also
excluded are Defendants and their affiliates, parents, subsidiaries, employees, officers, agents, and
directors, as well as any judicial officers presiding over this matter and the members of their

immediate families and judicial staff.

23. Members of the Nationwide Class, California Subclass, and New York Subclass are
so numerous that their individual joinder herein is impracticable. On information and belief,
members of the Nationwide Class, California Subclass, and New York Subclass number in the tens
or hundreds of thousands. The precise number of Class Members and their identities are unknown
to Plaintiffs at this time but may be determined through discovery. Class Members may be notified
of the pendency of this action by mail and/or publication through the distribution records of
Defendants and third-party retailers and vendors.

24.  Common questions of law and fact exist as to all Class Members and predominate
over questions affecting only individual Class Members. Common legal and factual questions
include, but are not limited to: whether the Streaming Quality Claims are false or misleading;
whether Defendants warranted the Streaming Quality Claims in the marketing or advertising;
whether Defendants breached these warranties; and whether Defendants committed statutory fraud
by doing so.

25.  Plaintiffs’ claims are typical of the claims of the Nationwide Class, California
Subclass, and New York Subclass in that they purchased the Hulu Subscriptions in reliance on the

representations and warranties described above, and suffered a loss as result of those purchases.
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26.  Plaintiffs are adequate representatives of the Class, California Subclass, and New
York Subclass because their interests do not conflict with the interests of the Class Members they
seek to represent, they have retained competent counsel experienced in prosecuting class actions,
and they intend to prosecute this action vigorously. The interests of Class Members will be fairly
and adequately protected by Plaintiffs and their counsel.

27.  The class mechanism is superior to other available means for the fair and efficient
adjudication of the claims of the Nationwide Class, California Subclass, and New York Subclass
Members. Each individual Class Member may lack the resources to undergo the burden and
expense of individual prosecution of the complex and extensive litigation necessary to establish
Defendants’ liability. Individualized litigation increases the delay and expense to all parties and
multiplies the burden on the judicial system presented by the complex legal and factual issues of
this case. Individualized litigation also presents a potential for inconsistent or contradictory
judgments. In contrast, the class action device presents far fewer management difficulties and
provides the benefits of single adjudication, economy of scale, and comprehensive supervision by a
single court on the issue of Defendants’ liability. Class treatment of the liability issues will ensure

that all claims and claimants are before this Court for consistent adjudication of the liability issues

FIRST CAUSE OF ACTION
(Breach of Express Warranty)

28.  Plaintiffs hereby incorporate by reference the allegations contained in all preceding
paragraphs of this complaint.

29.  Plaintiffs bring this claim individually and on behalf of the Members of the
proposed Nationwide Class and Subclasses against Defendants.

30. Defendants, as the designers, manufacturers, marketers, distributors, and/or sellers,
expressly warranted that the Hulu Subscriptions would provide high quality streaming on
Subscribers’ computers.

31.  Infact, the Hulu Subscriptions are not fit for such purpose because each of these

express warranties are false and misleading.
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