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3ODLQWLII��5,&+$5'�$��&29$772��'0'��G�E�D��&29$772�)$0,/<�'(17,675<�

�³3ODLQWLII´��EULQJV�WKLV�&ODVV�$FWLRQ�&RPSODLQW��LQGLYLGXDOO\��DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�

VLWXDWHG��WKH�³&ODVV´���DJDLQVW�'HIHQGDQWV��7+(�&,1&,11$7,�,1685$1&(�&203$1<��7+(�

&,1&,11$7,�&$68$/7<�&203$1<�� DQG�7+(�&,1&,11$7,� ,1'(01,7<�&203$1<�

�FROOHFWLYHO\��³&LQFLQQDWL´�RU�³'HIHQGDQW´���DOOHJLQJ�DV�IROORZV��

1$785(�2)�7+(�&$6(�

�� 7KLV�LV�D�FLYLO�FODVV�DFWLRQ�IRU�GHFODUDWRU\�UHOLHI�DQG�EUHDFK�RI�FRQWUDFW�DULVLQJ�IURP

3ODLQWLII¶V�FRQWUDFW�RI�LQVXUDQFH�ZLWK�WKH�'HIHQGDQW��

�� $W�WKH�GLUHFWLRQ�RI�ORFDO��VWDWH��DQG�RU�IHGHUDO�DXWKRULWLHV��DQG�RU�GXH�WR�WKH�&29,'�

���SXEOLF�KHDOWK�HPHUJHQF\��3ODLQWLII�ZDV�IRUFHG�WR�WHPSRUDULO\�FORVH�KLV�GHQWDO�RIILFH�EHJLQQLQJ�

RQ�0DUFK�����������FDXVLQJ�DQ�LQWHUUXSWLRQ�WR�DQG�ORVV�RI�3ODLQWLII¶V�EXVLQHVV�LQFRPH���

�����FY�����
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��� 3ODLQWLII�DQG�WKH�&ODVV�SXUFKDVHG�DQG�SDLG�IRU�DQ�³DOO�ULVN´�&RPPHUFLDO�3URSHUW\�

&RYHUDJH�LQVXUDQFH�SROLF\�IURP�'HIHQGDQW��ZKLFK�SURYLGHV�EURDG�SURSHUW\�LQVXUDQFH�FRYHUDJH�IRU�

DOO�QRQ�H[FOXGHG��ORVW�EXVLQHVV�LQFRPH��LQFOXGLQJ�WKH�ORVVHV�DVVHUWHG�KHUH���

��� 3ODLQWLII� VXEPLWWHG� WLPHO\� QRWLFH� RI� KLV� FODLP� WR� 'HIHQGDQW�� EXW� 'HIHQGDQW� KDV�

UHIXVHG� WR� SURYLGH� WKH� SXUFKDVHG� FRYHUDJH� WR� LWV� LQVXUHG�� DQG� KDV� GHQLHG� 3ODLQWLII¶V� FODLP� IRU�

EHQHILWV�XQGHU�WKH�SROLF\��

��� 'HIHQGDQW�KDV�VLPLODUO\�UHIXVHG�WR��RU�ZLOO�UHIXVH�WR��KRQRU�LWV�REOLJDWLRQV�XQGHU�WKH�

³DOO�ULVN´� SROLF\�LHV�� SXUFKDVHG� E\� 3ODLQWLII� DQG� WKH� RWKHU� PHPEHUV� RI� WKH� SXWDWLYH� &ODVV� RI�

LQVXUHGV��

3$57,(6�

��� 3ODLQWLII�� 5,&+$5'� $�� &29$772�� '0'�� G�E�D�� &29$772� )$0,/<�

'(17,675<� LV� DQ� LQGLYLGXDO�ZKR� UHVLGHV� LQ�� DQG� LV� D� FLWL]HQ�RI��3HQQV\OYDQLD�� � 3ODLQWLII� LV� D�

OLFHQVHG�3HQQV\OYDQLD�GHQWLVW�ZKR�PDLQWDLQV�DQ�RIILFH�ORFDWLRQ�DW������%URGKHDG�5RDG��0RQDFD��

3HQQV\OYDQLD��������³&RYHUHG�3URSHUW\´����

��� 'HIHQGDQW�� 7+(� &,1&,11$7,� ,1685$1&(� &203$1<� �³&LQFLQQDWL�

,QVXUDQFH´��� LV� WKH�ZKROO\�RZQHG� VXEVLGLDU\� RI� WKH�&LQFLQQDWL� )LQDQFLDO� &RUSRUDWLRQ�� DQ�2KLR�

FRUSRUDWLRQ� KHDGTXDUWHUHG� LQ� )DLUILHOG�� 2KLR�� � 'HIHQGDQWV�� 7+(� &,1&,11$7,� &$68$/7<�

&203$1<� �³&LQFLQQDWL� &DVXDOW\´�� DQG� 7+(� &,1&,11$7,� ,1'(01,7<� &203$1<�

�³&LQFLQQDWL� ,QGHPQLW\´�� DUH� ZKROO\�RZQHG� VXEVLGLDULHV� RI� &LQFLQQDWL� ,QVXUDQFH�� &LQFLQQDWL�

,QVXUDQFH��&LQFLQQDWL�&DVXDOW\��DQG�&LQFLQQDWL�,QGHPQLW\�DUH�DOO�KHDGTXDUWHUHG�LQ��DQG�FLWL]HQV�RI��

2KLR���$FFRUGLQJ�WR�&LQFLQQDWL�)LQDQFLDO�&RUSRUDWLRQ¶V����.�IRU�ILVFDO�\HDU�HQGLQJ�'HFHPEHU�����

������ 'HIHQGDQW� HDUQHG� DSSUR[LPDWHO\� ������������� LQ� ³QHW� ZULWWHQ´� FRPPHUFLDO� SURSHUW\�

LQVXUDQFH�SUHPLXPV�LQ�������WKURXJKRXW�WKH�8QLWHG�6WDWHV����
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-85,6',&7,21�

��� 7KLV�FRXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&����

�����G���WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW��ZKLFK�DIIRUGV�IHGHUDO�FRXUWV�ZLWK�RULJLQDO�MXULVGLFWLRQ�RYHU�

FDVHV�ZKHUH�DQ\�PHPEHU�RI�WKH�SODLQWLII�FODVV�LV�D�FLWL]HQ�RI�D�VWDWH�GLIIHUHQW�IURP�DQ\�GHIHQGDQW�

�i.e., VR�FDOOHG�³PLQLPXP�GLYHUVLW\�RI�FLWL]HQVKLS�´��DQG�ZKHUH�WKH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV�

������������ H[FOXVLYH� RI� LQWHUHVW� DQG� FRVWV��+HUH�� WKHUH� H[LVWV�PLQLPDO� GLYHUVLW\� RI� FLWL]HQVKLS�

EHFDXVH�3ODLQWLII��DQG�VRPH�PHPEHUV�RI�WKH�&ODVV��DQG�'HIHQGDQW�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV��

DQG�WKH�DJJUHJDWHG�FODLPV�RI�WKH�SXWDWLYH�&ODVV�PHPEHUV�H[FHHG�������������H[FOXVLYH�RI�LQWHUHVW�

DQG�FRVWV���

��� 7KH�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQW�EHFDXVH�DW�DOO�UHOHYDQW�WLPHV�LW�

KDV�HQJDJHG�LQ�VXEVWDQWLDO�EXVLQHVV�DFWLYLWLHV�LQ�3HQQV\OYDQLD���'HIHQGDQW�KDV��DW�DOO�UHOHYDQW�WLPHV��

WUDQVDFWHG��VROLFLWHG��DQG�FRQGXFWHG�EXVLQHVV�LQ�3HQQV\OYDQLD�WKURXJK�LWV�HPSOR\HHV��DJHQWV��DQG�RU�

VDOHV� UHSUHVHQWDWLYHV�� DQG� GHULYHG� VXEVWDQWLDO� UHYHQXH� IURP� VXFK� EXVLQHVV� LQ�3HQQV\OYDQLD�� � ,Q�

������'HIHQGDQW�HDUQHG�������������� LQ�SURSHUW\�FDVXDOW\�SUHPLXPV� LQ�3HQQV\OYDQLD��PDNLQJ�

3HQQV\OYDQLD�'HIHQGDQW¶V�VL[WK�KLJKHVW�HDUQLQJ�VWDWH��

���� 9HQXH� LV� SURSHU� LQ� WKLV� GLVWULFW� SXUVXDQW� WR� ���8�6�&�� �� �����E����� � EHFDXVH� D�

VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLP�RFFXUUHG��RU�D�VXEVWDQWLDO�SDUW�

RI�SURSHUW\�WKDW�LV�WKH�VXEMHFW�RI�WKH�DFWLRQ�LV�VLWXDWHG��LQ�WKLV�GLVWULFW���

)$&78$/�%$&.*5281'�

3ODLQWLII�3XUFKDVHG�DQ�³$OO�5LVN´�3ROLF\�RI�3URSHUW\�,QVXUDQFH�7KDW�%URDGO\�3URYLGHV�
&RYHUDJH�IRU�/RVV�RI�%XVLQHVV�,QFRPH��$PRQJ�2WKHU�7KLQJV�

�
���� 3ODLQWLII� SXUFKDVHG� D� FRQWUDFW� RI� LQVXUDQFH� IURP� 'HIHQGDQW�� ZKHUHE\� 3ODLQWLII�

DJUHHG�WR�PDNH�SD\PHQWV��LQ�WKH�IRUP�RI�SUHPLXPV��WR�'HIHQGDQW�LQ�H[FKDQJH�IRU�'HIHQGDQW¶V�
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SURPLVH�WR�LQGHPQLI\�3ODLQWLII�IRU�ORVVHV�DW�WKH�&RYHUHG�3URSHUW\��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��

EXVLQHVV�LQFRPH�ORVVHV��

���� 3ODLQWLII¶V�FRQWUDFW�RI�LQVXUDQFH�ZLWK�'HIHQGDQW�EHDUV�3ROLF\�1XPEHU�(&3��������

�WKH�³3ROLF\´��DQG�LV�HIIHFWLYH�IRU�WKH�SHULRG�RI�2FWREHU����������WR�2FWREHU�����������WKH�³3ROLF\�

7HUP´����7KH�3ROLF\�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$���

���� 3ODLQWLII�SDLG�DOO�SUHPLXPV�RZHG� WR�'HIHQGDQW�XQGHU� WKH�3ROLF\��DQG�'HIHQGDQW�

DFFHSWHG�DOO�VXFK�SUHPLXPV�IURP�3ODLQWLII���

���� 7KH�3ROLF\�LV�D�IRUP�SROLF\�LVVXHG�E\�'HIHQGDQW���

���� 7KH�3ROLF\�LV�DQ�³DOO�ULVN´�SROLF\��ZKLFK�SURYLGHV�WKH�EURDGHVW�SURSHUW\�LQVXUDQFH�

FRYHUDJH�DYDLODEOH��

���� 7KH� 3ROLF\� SURYLGHV� FRYHUDJH� IRU� ³GLUHFW� µORVV¶� WR� &RYHUHG� 3URSHUW\� DW� WKH�

µSUHPLVHV¶�FDXVHG�E\�RU�UHVXOWLQJ�IURP�DQ\�&RYHUHG�&DXVH�RI�/RVV�´��

���� 7KH�3ROLF\�GHILQHV�³SUHPLVHV´�DV�³WKH�/RFDWLRQV�DQG�%XLOGLQJV�GHVFULEHG� LQ� WKH�

'HFODUDWLRQV�´���

���� 7KH�3ROLF\�GHILQHV�³&RYHUHG�&DXVH�RI�/RVV´�DV�³GLUHFW�µORVV¶�XQOHVV�WKH�µORVV¶�LV�

H[FOXGHG�RU�OLPLWHG�LQ�>WKH�3ROLF\@�´�

���� 7KH� 3ROLF\� GHILQHV� ³/RVV´� DV� ³DFFLGHQWDO� SK\VLFDO� ORVV� RU� DFFLGHQWDO� SK\VLFDO�

GDPDJH�´�

���� 7KH� 3ROLF\� GRHV� QRW� GHILQH� WKH� SKUDVH� ³DFFLGHQWDO� SK\VLFDO� ORVV� RU� DFFLGHQWDO�

SK\VLFDO�GDPDJH�´�

���� +RZHYHU��WKH�XVH�RI�WKH�GLVMXQFWLYH�³RU´�LQ�WKH�SKUDVH�³DFFLGHQWDO�SK\VLFDO�ORVV�RU�

DFFLGHQWDO�SK\VLFDO�GDPDJH´�PHDQV�WKDW�FRYHUDJH�LV�WULJJHUHG�LI�HLWKHU�D�SK\VLFDO�ORVV�RI�SURSHUW\�

RU�GDPDJH�WR�SURSHUW\�RFFXUV����7KH�FRQFHSWV�DUH�VHSDUDWH�DQG�GLVWLQFW�DQG�FDQQRW�EH�FRQIODWHG����
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���� 3K\VLFDO� ORVV�RI��RU�GDPDJH� WR��SURSHUW\�PD\�EH� UHDVRQDEO\� LQWHUSUHWHG� WR�RFFXU�

ZKHQ�D�FRYHUHG�FDXVH�RI�ORVV�WKUHDWHQV�RU�UHQGHUV�SURSHUW\�XQXVDEOH�RU�XQVXLWDEOH�IRU�LWV�LQWHQGHG�

SXUSRVH�RU�XQVDIH�IRU�RUGLQDU\�KXPDQ�RFFXSDQF\�DQG�RU�FRQWLQXHG�XVH��

���� 7KH�3ROLF\�SURYLGHV�3ODLQWLII�ZLWK�� inter alia��YDULRXV�EXVLQHVV�LQFRPH�DQG�H[WUD�

H[SHQVH�FRYHUDJHV�GXULQJ�WKH�3ROLF\�7HUP����

���� 8QGHU�WKH�3ROLF\��'HIHQGDQW�DJUHHV�WR�SD\�IRU�WKH�DFWXDO�ORVV�RI�³%XVLQHVV�,QFRPH´�

DQG�³5HQWDO�9DOXH´��VXVWDLQHG�E\�3ODLQWLII�GXH�WR�WKH�QHFHVVDU\�VXVSHQVLRQ�RI�RSHUDWLRQV�FDXVHG�

E\�GLUHFW�³ORVV´�WR�WKH�³SUHPLVHV´�FDXVHG�E\��RU�UHVXOWLQJ�IURP�³DQ\�&RYHUHG�&DXVH�RI�/RVV�´��7KH�

3ROLF\�GHVFULEHV�WKH�FRYHUHG�SUHPLVHV�DV�³�����%URGKHDG�5RDG��0RQDFD��3HQQV\OYDQLD�������´�

WKH�&RYHUHG�3URSHUW\��DQG�FRYHUDJH�LV�OLVWHG�IRU�³%XVLQHVV�,QFRPH�Z�([WUD�([SHQVH´�ZLWK�D�/LPLW�

RI�,QVXUDQFH�RI�³���0RQWKV�$/6�>$FWXDO�/RVV�6XVWDLQHG@�´�

���� $GGLWLRQDO� FRYHUDJH� LV� SURYLGHG� XQGHU� WKH� 3ROLF\� IRU� EXVLQHVV� LQFRPH� ORVVHV�

UHVXOWLQJ�IURP�DQ�³DFWLRQ�RI�FLYLO�DXWKRULW\´�ZKLFK�SURKLELWV�DFFHVV�WR�WKH�&RYHUHG�3URSHUW\��UHODWHG�

WR�D�³&RYHUHG�&DXVH�RI�/RVV´�DW�SURSHUW\�RWKHU�WKDQ�WKH�&RYHUHG�3URSHUW\��

���� 0HPEHUV� RI� WKH� &ODVV� DOVR� SXUFKDVHG� D� SROLF\� RI� LQVXUDQFH� IURP� 'HIHQGDQW�

SURYLGLQJ�IRU�WKH�VDPH�EXVLQHVV�LQFRPH�ORVV�FRYHUDJH�DQG�XVLQJ�WKH�VDPH�IRUP�SROLF\�SURYLVLRQV��

,Q�5HVSRQVH�WR�&RYLG�����3HQQV\OYDQLD�DQG�2WKHU�6WDWH�*RYHUQPHQWV�,VVXH�6ZHHSLQJ�
2UGHUV�6KXWWLQJ�'RZQ�³1RQ�(VVHQWLDO´�%XVLQHVVHV�

���� &29,'����KDV�VSUHDG��DQG�FRQWLQXHV�WR�VSUHDG��UDSLGO\�DFURVV�WKH�8QLWHG�6WDWHV�

DQG�KDV�EHHQ�GHFODUHG�D�SXEOLF�KHDOWK�HPHUJHQF\�RI�LQWHUQDWLRQDO�FRQFHUQ�E\�WKH�:RUOG�+HDOWK�

2UJDQL]DWLRQ��See�KWWSV���ZZZ�KHDOWK�KDUYDUG�HGX�GLVHDVHV�DQG�FRQGLWLRQV�FRURQDYLUXV�UHVRXUFH�

FHQWHU��ODVW�DFFHVVHG�0D\�����������

���� &29,'����LV�KLJKO\�FRQWDJLRXV�DQG�FDQ�EH�VSUHDG�H[SRQHQWLDOO\�LQ�WKH�FRPPXQLW\�

E\�SHUVRQV�ZKR�DUH�V\PSWRPDWLF��DV\PSWRPDWLF�RU�SUH�V\PSWRPDWLF��,Q�DGGLWLRQ�WR�WUDQVPLVVLRQ�
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WKURXJK�DLUERUQH�UHVSLUDWRU\�GURSOHWV��WKH�&29,'����YLUXV�FDQ�SK\VLFDOO\�DWWDFK�WR�DQG�VWD\�RQ�

VXUIDFHV�RI�REMHFWV�RU�PDWHULDOV�IRU�PDQ\�GD\V��

���� $FFRUGLQJ�WR�D�VWXG\�SXEOLVKHG�LQ�The New England Journal of Medicine��&29,'�

��� LV� ZLGHO\� DFFHSWHG� DV� D� FDXVH� RI� UHDO� SK\VLFDO� ORVV� DQG� GDPDJH�� ,W� UHPDLQV� VWDEOH� DQG�

WUDQVPLWWDEOH�LQ�DHURVROV�IRU�XS�WR�WKUHH�KRXUV��DQG�RQ�VXUIDFHV�IRU��XS�WR�IRXU�KRXUV�RQ�FRSSHU��XS�

WR� ��� KRXUV� RQ� FDUGERDUG� DQG� XS� WR� WZR� WR� WKUHH� GD\V� RQ� SODVWLF� DQG� VWDLQOHVV� VWHHO�� See 

KWWSV���ZZZ�QLK�JRY�QHZV�HYHQWV�QHZV�UHOHDVHV�QHZ�FRURQDYLUXV�VWDEOH�KRXUV�VXUIDFHV� �ODVW�

DFFHVVHG�0D\�����������

���� $QRWKHU� VWXG\�� SXEOLVKHG� LQ� WKH� Journal of Hospital Infection�� IRXQG�� ³+XPDQ�

FRURQDYLUXVHV�FDQ�UHPDLQ�LQIHFWLRXV�RQ�LQDQLPDWH�VXUIDFHV�DW�URRP�WHPSHUDWXUH�IRU�XS�WR���GD\V��

$W� D� WHPSHUDWXUH� RI� ���&� RU� PRUH� WKH� GXUDWLRQ� RI� SHUVLVWHQFH� LV� VKRUWHU�´� See 

KWWSV���ZZZ�LQYHUVH�FRP�VFLHQFH�FRURQDYLUXV���VWXGLHV�H[SODLQ�KRZ�FRYLG����VWLFNV�WR�VXUIDFHV�

�ODVW�DFFHVVHG�0D\�����������

���� :LWK� UHVSHFW� WR� GHQWLVWU\� SUDFWLFHV�� OLNH�3ODLQWLII¶V� EXVLQHVV��&29,'����SRVHV� D�

SDUWLFXODU� WKUHDW�� � 0RVW� SURFHGXUHV� SHUIRUPHG� E\� GHQWLVWV� KDYH� WKH� SRWHQWLDO� IRU� FUHDWLQJ�

FRQWDPLQDWHG� DHURVROV� DQG� VSODWWHU�� -RXUQDO� RI�&OLQLFDO�	�'LDJQRVWLF�5HVHDUFK��Aerosols How 

Dangerous They Are in Clinical Practice�� �$SULO� ��� ������� DYDLODEOH� DW�

KWWSV���ZZZ�QFEL�QOP�QLK�JRY�SPF�DUWLFOHV�30&�����������7KH�FUHDWLRQ�RI�DHURVROV�LQ�GHQWLVWU\�

LV�RI�HYHQ�JUHDWHU�FRQFHUQ�ZLWK�&29,'������³)LUVW��KLJKHU�YLUDO�ORDGV�KDYH�EHHQ�GHWHFWHG�LQ�QDVDO�

SDVVDJHV�DQG�WKH�XSSHU�UHVSLUDWRU\� WUDFW�RI� LQGLYLGXDOV� LQIHFWHG�ZLWK�>&29,'���@��ZKLFK�PHDQ�

FRXJKV�DQG�VQHH]HV�PD\�FRQWDLQ�KLJKHU�YLUDO�ORDGV�WKDQ�LWV�SUHGHFHVVRU�YLUXV��6HFRQG��WKH�SRWHQWLDO�

IRU�LQGLYLGXDOV�LQIHFWHG�ZLWK�>&29,'���@�WR�VKHG�DQG�WUDQVPLW�WKH�YLUXV�ZKLOH�DV\PSWRPDWLF�LV�

PXFK� JUHDWHU�� DQG� WKRVH� LQ� WKH� ODWHQW� VWDJHV� RI� WKH� GLVHDVH� RIWHQ� VKHG� WKH� YLUXV� DW� D� KLJKHU�
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UDWH��7KLUG²DQG� PRVW� VLJQLILFDQWO\²WKLV� QHZ� YLUXV� VWUDLQ� KDV� EHHQ� VKRZQ� WR� EH� PXFK� PRUH�

HIILFLHQW� DW� WUDYHOLQJ� PRUH� FRQVLGHUDEOH� GLVWDQFHV� DQG� EHFRPLQJ� DHURVROL]HG�´� 3HULR�,PSODQW�

$GYLVRU\�� COVID-19 and the problem with dental aerosols� �$SULO� ��� ������� DYDLODEOH� DW�

KWWSV���ZZZ�SHULRLPSODQWDGYLVRU\�FRP�SHULRGRQWLFV�RUDO�PHGLFLQH�DQHVWKHWLFV�DQG�RUDO�

V\VWHPLF�FRQQHFWLRQ�DUWLFOH����������FRYLG���DQG�WKH�SUREOHP�ZLWK�GHQWDO�DHURVROV��

���� ,Q� UHVSRQVH� WR� WKH�&29,'���� SXEOLF� KHDOWK� HPHUJHQF\�� RQ�0DUFK� ��� ������ WKH�

*RYHUQRU�RI�3HQQV\OYDQLD�GHFODUHG�D�³'LVDVWHU�(PHUJHQF\´� WKURXJKRXW� WKH�&RPPRQZHDOWK�RI�

3HQQV\OYDQLD�WR�FRQWURO�LQJUHVV�DQG�HJUHVV�WR�DQG�IURP�SURSHUW\�ZLWKLQ�WKH�&RPPRQZHDOWK�DQG�

WKH�PRYHPHQW�RI�SHUVRQV�ZLWKLQ�LW��

���� 2Q�0DUFK����������WKH�$PHULFDQ�'HQWDO�$VVRFLDWLRQ��³$'$´��³UHFRJQL]LQJ�WKH�

XQSUHFHGHQWHG� DQG� H[WUDRUGLQDU\� FLUFXPVWDQFHV� GHQWLVWV� DQG� DOO� KHDOWK� FDUH� SURIHVVLRQDOV� IDFH�

UHODWHG�WR�JURZLQJ�FRQFHUQ�RYHU�&29,'���´�LVVXHG�D�UHFRPPHQGDWLRQ�WKDW�GHQWLVWV�QDWLRQZLGH�

SRVWSRQH�HOHFWLYH�SURFHGXUHV���

���� �7KHUHDIWHU��RQ�0DUFK�����������WKH�*RYHUQRU�RI�3HQQV\OYDQLD�LVVXHG�DQ�([HFXWLYH�

2UGHU� FORVLQJ� DOO� QRQ�HVVHQWLDO� EXVLQHVVHV� ZLWKLQ� WKH� &RPPRQZHDOWK�� LQFOXGLQJ� 3ODLQWLII¶V�

EXVLQHVV�� 6SHFLILFDOO\�� WKH� ([HFXWLYH� 2UGHU�� ZKLFK� EHFDPH� HIIHFWLYH� LPPHGLDWHO\� XSRQ� LWV�

LVVXDQFH��PDQGDWHG�WKDW���� �

1R�SHUVRQ�RU�HQWLW\�VKDOO�RSHUDWH�D�SODFH�RI�EXVLQHVV�LQ�WKH�&RPPRQZHDOWK�WKDW�LV�QRW�D�
OLIH�VXVWDLQLQJ�EXVLQHVV�UHJDUGOHVV�RI�ZKHWKHU�WKH�EXVLQHVV�LV�RSHQ�WR�PHPEHUV�RI�WKH�
SXEOLF���
�

*RYHUQRU�:ROI��³2UGHU�RI�WKH�*RYHUQRU�RI�WKH�&RPPRQZHDOWK�RI�� 3HQQV\OYDQLD�5HJDUGLQJ�WKH�

&ORVXUH�RI�$OO�%XVLQHVVHV�WKDW�DUH�QRW�/LIH�6XVWDLQLQJ�´��0DU������������

KWWSV���ZZZ�JRYHUQRU�SD�JRY�ZS�FRQWHQW�XSORDGV������������������7::�&29,'����

EXVLQHVV�FORVXUH�RUGHU�SGI��³([HFXWLYH�2UGHU´���

�
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���� 2Q� 0DUFK� ���� ����� WKH� 6HFUHWDU\� RI� WKH� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� +HDOWK��

FRQVLVWHQW�ZLWK�WKH�*RYHUQRU¶V�([HFXWRU�2UGHU��DOVR�LVVXHG�DQ�RUGHU�WKDW�QR�SHUVRQ�RSHUDWH�D�SODFH�

RI�EXVLQHVV�WKDW�LV�QRW�OLIH�VXVWDLQLQJ�ZLWKLQ�WKH�&RPPRQZHDOWK���

���� $OVR�� RQ� 0DUFK� ���� ������ WKH� 6PDOO� %XVLQHVV� $GPLQLVWUDWLRQ� LVVXHG� 'LVDVWHU�

'HFODUDWLRQ� ������� LVVXLQJ� D� 'HFODUDWLRQ� RI� DQ� (FRQRPLF� ,QMXU\� 'LVDVWHU� IRU� WKH� HQWLUH�

&RPPRQZHDOWK�RI�3HQQV\OYDQLD��

���� 2Q�0DUFK����������WKH�6HFUHWDU\�RI�WKH�3HQQV\OYDQLD�'HSDUWPHQW�RI�+HDOWK�LVVXHG�

³*XLGDQFH�RQ�&29,'����IRU�'HQWDO�+HDOWK�&DUH�3HUVRQQHO�LQ�3HQQV\OYDQLD´��WKH�³'2+�0DUFK�

��QG��*XLGDQFH´��GLUHFWLQJ�WKDW�DOO�GHQWDO�IDFLOLWLHV�LPPHGLDWHO\�FHDVH�DOO�WUHDWPHQW�XQWLO�IXUWKHU�

QRWLFH�H[FHSW�IRU�XUJHQW�DQG�HPHUJHQF\�SURFHGXUHV��

���� 7KH�'2+�0DUFK���QG��*XLGDQFH�QRWHG�WKDW�PRVW�GHQWDO�IDFLOLWLHV�ZRXOG�QRW�EH�DEOH�

WR�PHHW�VWULQJHQW�LQIHFWLRQ�SURWHFWLRQ�DQG�FRQWURO�UHTXLUHPHQWV�QHHGHG�WR�UHPDLQ�RSHQ�LQFOXGLQJ��

EXW�QRW�OLPLWHG�WR��SHUVRQDO�SURWHFWLRQ�HTXLSPHQW��³33(´���1���PDVNV��IDFH�VKLHOGV�FRYHULQJ�IDFH�

DQG� VLGHV�� GLVSRVDEOH� JRZQV� DQG� JORYHV� DQG� HQJLQHHULQJ� FRQWUROV� VXFK� DV� QHJDWLYH� SUHVVXUH�

LVRODWLRQ�URRPV�ZLWK�+(3$�ILOWUDWLRQ����

���� 2Q�0DUFK�����������WKH�*RYHUQRU�RI�3HQQV\OYDQLD�LVVXHG�D�³6WD\�DW�+RPH´�2UGHU�

WR�FHUWDLQ�FRXQWLHV�LQ�3HQQV\OYDQLD��WKH�³*RYHUQRU¶V�6WD\�DW�+RPH�2UGHU´��� WR� WDNH�HIIHFW�DW�

�����S�P��RQ�0DUFK����������VHYHUHO\�OLPLWLQJ�DQ�LQGLYLGXDO¶V�DELOLW\�WR�OHDYH�WKHLU�UHVLGHQFH��7KH�

*RYHUQRU¶V�6WD\�DW�+RPH�2UGHU�ZDV�DPHQGHG�$SULO���������WR�DSSO\�WR�WKH�HQWLUH�&RPPRQZHDOWK�

RI�3HQQV\OYDQLD��HIIHFWLYH�LPPHGLDWHO\���

���� 7KH�'2+�0DUFK� ��QG�*XLGDQFH�ZDV� DPHQGHG�RQ�0DUFK� ���� ����� �WKH� ³'2+�

0DUFK� ��WK�*XLGDQFH´��ZKLFK� DJDLQ� GLUHFWHG� DOO� GHQWDO� IDFLOLWLHV� WR� FHDVH� DOO� HOHFWLYH� GHQWDO�
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SURFHGXUHV�DQG�WR�RQO\�WUHDW�XUJHQW�DQG�HPHUJHQF\�SDWLHQWV�LI�WKH�IDFLOLWLHV�ZHUH�DEOH�WR�PHHW�FHUWDLQ�

VWULQJHQW�LQIHFWLRQ�DQG�FRQWURO�UHTXLUHPHQWV��

���� 2Q�0D\� ��� ����� WKH� '2+�0DUFK� ��WK� *XLGDQFH� ZDV� DPHQGHG� WR� UHPRYH� WKH�

DEVROXWH� SURKLELWLRQ� DJDLQVW� HOHFWLYH� RU� QRQ�XUJHQW� GHQWDO� SURFHGXUHV� �WKH� ³'2+� 0D\� �WK�

*XLGDQFH´���7KH�'2+�0D\��WK�*XLGDQFH��KRZHYHU��GLVFRXUDJHG�GHQWDO�SURFHGXUHV�WKDW�FUHDWHG�

YLVLEOH�VSUD\�RU�DHURVRO�SHUPLWWLQJ�VXFK�SURFHGXUHV�RQO\�DV�D�³ODVW�UHVRUW´�LI�FOLQLFDOO\�QHFHVVDU\�WR�

SUHYHQW�LUUHYHUVLEOH�GDPDJH�WR�WKH�SDWLHQW�DQG�RQO\�ZKHQ�SURSHU�33(��SHU�26+$�JXLGDQFH��ZDV�

DYDLODEOH�WR�WKH�GHQWDO�SUDFWLFH��7KH�'2+�0D\��WK�*XLGDQFH�IXUWKHU�QRWHG�WKDW�WKH�3HQQV\OYDQLD�

'HSDUWPHQW�RI�+HDOWK�DQG�3HQQV\OYDQLD�'HSDUWPHQW�RI�(PHUJHQF\�6HUYLFHV�ZHUH�QRW�SULRULWL]LQJ�

GHQWDO�SUDFWLFHV�IRU�33(�GLVWULEXWLRQ�DQG�WKDW�³>,@I�LQIHFWLRQ�FRQWURO�SURWRFROV�RXWOLQHG�E\�WKH�&'&�

DQG�26+$�FDQQRW�EH�IROORZHG��WKH�SURFHGXUH�VKRXOG�QRW�EH�GRQH�´��

���� 2Q�0D\�����������WKH�*RYHUQRU�RI�3HQQV\OYDQLD�DQQRXQFHG�D�SODQ�WR�UHRSHQ�FHUWDLQ�

FRXQWLHV�ZLWKLQ�WKH�&RPPRQZHDOWK��WUDQVLWLRQLQJ�DOO�FRXQWLHV�WR�³\HOORZ´�E\�-XQH����ZKLFK�DOORZV�

ORZ�ULVN� EXVLQHVVHV� VXFK� DV� 3ODLQWLII¶V� WR� RSHQ��� %HDYHU� &RXQW\�� ZKHUH� 3ODLQWLII¶V� EXVLQHVV� LV�

ORFDWHG��ZDV�PRYHG�WR�³\HOORZ´�RQ�0D\������

���� 0RVW� RWKHU� VWDWHV�� LQFOXGLQJ� WKRVH� LQ� ZKLFK� WKH� SXWDWLYH� &ODVV�PHPEHUV� UHVLGH�

DQG�RU� GR� EXVLQHVV�� KDYH� LVVXHG� VLPLODU� FRPSXOVRU\� VKXW�GRZQ� RUGHUV� IRU� ³QRQ�HVVHQWLDO´�

EXVLQHVVHV��RU�EXVLQHVVHV�GHHPHG�QRW�WR�EH�³OLIH�VXVWDLQLQJ�´�0RVW�RWKHU�VWDWHV��LQFOXGLQJ�WKRVH�LQ�

ZKLFK� WKH�SXWDWLYH�&ODVV�PHPEHUV� UHVLGH� DQG�RU� GR�EXVLQHVV�� KDYH� DOVR� LVVXHG�GLUHFWLYHV� IURP�

SXEOLF�KHDOWK�RIILFLDOV�FXUWDLOLQJ�QRQ�XUJHQW�RU�QRQ�HPHUJHQW�KHDOWK�FDUH�VHUYLFHV��

 
1�KWWSV���ZZZ�JRYHUQRU�SD�JRY�QHZVURRP�JRY�ZROI�DGGV�HLJKW�FRXQWLHV�WR�\HOORZ�DQG����WR�
JUHHQ�RQ�PD\����UHPDLQGHU�WR�\HOORZ�RQ�MXQH����
��KWWSV���ZZZ�ZWDH�FRP�DUWLFOH�SHQQV\OYDQLD�JRY�ZROI�DQQRXQFH�DGGLWLRQDO�\HOORZ�SKDVH�
FRXQWLHV�EHDYHU����������
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���� 'XH�WR�DQ�LQFUHDVH�LQ�&29,'����FDVHV��RQ�-XO\�����������*RYHUQRU�:ROI�LVVXHG�DQ�

2UGHU� 'LUHFWLQJ� 7DUJHWHG� 0LWLJDWLRQ� 0HDVXUHV�� UHLQVWDWLQJ� FHUWDLQ� UHVWULFWLRQV� RQ� FHUWDLQ�

EXVLQHVVHV��� 7KLV� 2UGHU�PDQGDWHG� WKDW� DOO� EXVLQHVVHV� DUH� UHTXLUHG� WR� FRQGXFW� WKHLU� RSHUDWLRQV�

UHPRWHO\��³>X@QOHVV�QRW�SRVVLEOH�´��7KHUH�LV�QR�H[SLUDWLRQ�GDWH�RQ�WKLV�2UGHU��

���� 7KH�FORVXUH�RI�DOO�³QRQ�OLIH�VXVWDLQLQJ�EXVLQHVVHV´�HYLGHQFHV�DQ�DZDUHQHVV�RQ�WKH�

SDUW�RI�ERWK�VWDWH�DQG�ORFDO�JRYHUQPHQWV�WKDW�&29,'����FDXVHV�ORVV�RI�RU�GDPDJH�WR�SURSHUW\���7KLV�

LV�SDUWLFXODUO\�WUXH�LQ�SODFHV�ZKHUH�LQ�SHUVRQ�EXVLQHVV�LV�FRQGXFWHG��DV�WKH�FRQWDFW�DQG�LQWHUDFWLRQ�

QHFHVVDULO\� LQFLGHQW� WR� VXFK� EXVLQHVVHV� FDXVHV� D� KHLJKWHQHG� ULVN� RI� WKH� SURSHUW\� EHFRPLQJ�

FRQWDPLQDWHG��

���� )RU� H[DPSOH�� D� 1HZ� <RUN� &LW\� ([HFXWLYH� 2UGHU� HQWHUHG� RQ� 0DUFK� ���� �����

VSHFLILFDOO\�DFNQRZOHGJHG�WKDW��³>&29,'���@�SK\VLFDOO\�LV�FDXVLQJ�SURSHUW\�ORVV�DQG�GDPDJH�´�

See KWWSV���ZZZ��Q\F�JRY�DVVHWV�KRPH�GRZQORDGV�SGI�H[HFXWLYH�RUGHUV������HHR�����SGI� �ODVW�

DFFHVVHG�0D\�������������

���� 6LPLODUO\�� LQ� D� 0DUFK� ���� ����� SURFODPDWLRQ�� WKH� &LW\� RI� 1HZ� 2UOHDQV�

DFNQRZOHGJHG� &29,'���¶V� ³SURSHQVLW\� WR� DWWDFK� WR� VXUIDFHV� IRU� SURORQJHG� SHULRGV� RI� WLPH��

WKHUHE\� VSUHDGLQJ� IURP� VXUIDFH� WR� SHUVRQ� DQG� FDXVLQJ� SURSHUW\� ORVV� DQG� GDPDJH� LQ� FHUWDLQ�

FLUFXPVWDQFHV�´�See� KWWSV���QROD�JRY�PD\RU�H[HFXWLYH�RUGHUV�HPHUJHQF\�GHFODUDWLRQV����������

PD\RUDO�SURFODPDWLRQ�WR�SURPXOJDWH�HPHUJHQF\�RUGHUV�GXULQJ�WKH�VWDWH�RI�HPHUJHQF\�GXH�WR�

FR���ODVW�DFFHVVHG�0D\�������������

���� ,Q�XSKROGLQJ�WKH�*RYHUQRU�RI�3HQQV\OYDQLD¶V�3URFODPDWLRQ�RI�D�VWDWH�ZLGH�GLVDVWHU�

DQG� WKH� ([HFXWLYH� 2UGHUV� PDQGDWLQJ� WKH� FORVXUH� RI� EXVLQHVVHV� ZLWKLQ� 3HQQV\OYDQLD�� WKH�

 
3�KWWSV���ZZZ�JRYHUQRU�SD�JRY�ZS�FRQWHQW�XSORDGV������������������7::�WDUJHWHG�
PLWLJDWLRQ�RUGHU�SGI�
4�Id.�
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3HQQV\OYDQLD�6XSUHPH�&RXUW�QRWHG�WKH�VLJQLILFDQW�ULVN�RI�WKH�VSUHDG�RI�WKH�&29,'����YLUXV��HYHQ�

LQ�ORFDWLRQV�ZKHUH�WKH�GLVHDVH�KDV�QRW�EHHQ�GHWHFWHG��

&RYLG����GRHV�QRW�VSUHDG�EHFDXVH�WKH�YLUXV�LV�³DW´�D�SDUWLFXODU�ORFDWLRQ��,QVWHDG�
LW�VSUHDGV�EHFDXVH�RI�SHUVRQ�WR�SHUVRQ�FRQWDFW��DV�LW�KDV�DQ�LQFXEDWLRQ�SHULRG�RI�
XS�WR�IRXUWHHQ�GD\V�DQG�WKDW�RQH�LQ�IRXU�FDUULHUV�RI�WKH�YLUXV�DUH�DV\PSWRPDWLF��
5HVSRQGHQWV¶�%ULHI�DW����FLWLQJ�&RURQDYLUXV�'LVHDVH�������³6\PSWRPV�´�&'&��
KWWSV���ZZZ�FGF�JRY�FRURQDYLUXV������QFRY�V\PSWRPV�WHVWLQJ�V\PSWRPV�KWPO�
�ODVW�DFFHVVHG�������������7KH�YLUXV�FDQ�OLYH�RQ�VXUIDFHV�IRU�XS�WR�IRXU�GD\V�DQG�
FDQ�UHPDLQ�LQ�WKH�DLU�ZLWKLQ�FRQILQHG�DUHDV�DQG�VWUXFWXUHV��Id.��FLWLQJ�1DWLRQDO�
,QVWLWXWHV�RI�+HDOWK��³6WXG\�VXJJHVWV�QHZ�FRURQDYLUXV�PD\�UHPDLQ�RQ�VXUIDFHV�
IRU� GD\V�´� �0DU�� ���� ������ KWWSV���ZZZ�QLK�JRY�QHZV�HYHQWV�QLK�UHVHDUFK�
PDWWHUV�VWXG\�VXJJHVWV�QHZ�FRURQDYLUXV�PD\�UHPDLQ�VXUIDFHV�GD\V��
�ODVW�DFFHVVHG�����������DQG�-RVKXD�5DELQRZLW]�DQG�&DUROLQH�%DUWPDQ��³7KHVH�
&RURQDYLUXV�([SRVXUHV�0LJKW�EH�WKH�0RVW�'DQJHURXV�´�7KH�1HZ�<RUN�7LPHV�
�$SU�����������KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�FRURQDYLUXV�YLUDO�
GRVH�KWPO���

�
Friends of DeVito v. Wolf������$���G�����������3D���������
�
� �

���� �%HFDXVH�WKH�&29,'����YLUXV�FDQ�VXUYLYH�RQ�VXUIDFHV�IRU�XS�WR�IRXUWHHQ�GD\V��WKH�

3HQQV\OYDQLD�6XSUHPH�&RXUW�XOWLPDWHO\�FRQFOXGHG� WKDW� ³DQ\� ORFDWLRQ� �� �� �� �ZKHUH� WZR�RU�PRUH�

SHRSOH�FDQ�FRQJUHJDWH�LV�ZLWKLQ�WKH�GLVDVWHU�DUHD�´�

���� )XUWKHU�� WKH� :RUOG� +HDOWK� 2UJDQL]DWLRQ� �³:+2´�� KDV� LQGLFDWHG� WKDW� DLUERUQH�

WUDQVPLVVLRQ�� ³SDUWLFXODUO\� LQ� VSHFLILF� LQGRRU� ORFDWLRQV�� VXFK� DV� FURZGHG� DQG� LQDGHTXDWHO\�

YHQWLODWHG�VSDFHV´�SRVHV�D�VLJQLILFDQW�ULVN����7KH�:+2�KDV�DOVR�UDLVHG�FRQFHUQV�DERXW�WUDQVPLVVLRQ�

RI� WKH� YLUXV� WKURXJK� DHURVRO� JHQHUDWLQJ� PHGLFDO� SURFHGXUHV� DQG� WKH� FUHDWLRQ� RI� IRPLWHV�

�FRQWDPLQDWHG�VXUIDFHV����

 
5�KWWSV���DSQHZV�FRP����IHE������I�������DEG�IIE���F��
6 KWWSV���ZZZ�ZKR�LQW�QHZV�URRP�FRPPHQWDULHV�GHWDLO�WUDQVPLVVLRQ�RI�VDUV�FRY���LPSOLFDWLRQV�
IRU�LQIHFWLRQ�SUHYHQWLRQ�SUHFDXWLRQV� 

Case 2:20-cv-01238-MRH   Document 1   Filed 08/19/20   Page 11 of 19



 

�������

 
���� 7KH�&'&�KDV�ZDUQHG� WKDW�H[SRVXUH� WR�DQ� LQGLYLGXDO�ZLWK�&29,'����IRU�ILIWHHQ�

PLQXWHV� RU�PRUH�� RU� FORVH� FRQWDFW� ZLWKLQ� VL[� IHHW� RI� GLVWDQFH�� LV� HQRXJK� WR� MXVWLI\� D� SHUVRQDO�

TXDUDQWLQH����

���� ([SHUWV�EHOLHYH�WKDW�³D�VHFRQG�ZDYH´�RI�&29,'����FDVHV�ZLOO�RFFXU�LQ�WKH�IDOO�DQG�

ZLQWHU�RI�������FRLQFLGLQJ�ZLWK� WKH� IOX� VHDVRQ��$V�'U��5REHUW�*ODWWHU��HPHUJHQF\�SK\VLFLDQ�DW�

/HQR[�+LOO�+RVSLWDO�LQ�1HZ�<RUN�&LW\�VWDWHG��³>WKH�VHFRQG�ZDYH@�ZLOO�OLNHO\�EH�ZRUVH�WKDQ�WKH�

LQLWLDO�ZDYH�ZH�H[SHULHQFHG�WKLV�VSULQJ�´��

3ODLQWLII�6XEPLWV�D�&ODLP�8QGHU�,WV�³$OO�5LVN´�3ROLF\��DQG�'HIHQGDQW�:URQJO\�)DLOV�DQG�
5HIXVHV�7R�+RQRU�,WV�2EOLJDWLRQV�5HVSHFWLQJ�6DPH�

���� $V� D� UHVXOW� RI� WKH� RUGHUV�� JXLGDQFH� DQG� SURWRFROV� LVVXHG� E\� WKH� *RYHUQRU� RI�

3HQQV\OYDQLD�� WKH� 6HFUHWDU\� RI� WKH� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� +HDOWK�� WKH� &'&� DQG� 26+$�

UHODWLQJ�WR�WKH�3ODLQWLII¶V�SUDFWLFH�RI�GHQWLVWU\��FROOHFWLYHO\�WKH�³0DQGDWHG�6KXWGRZQ�5XOHV´���

WKH�&RYHUHG�3URSHUW\�HIIHFWLYHO\�FORVHG�RQ�0D\���������IRU�SURYLVLRQ�RI�HOHFWLYH�GHQWDO�SURFHGXUHV�

ZLWK�OLPLWHG�UH�RSHQLQJ�DV�RI�-XQH���������WR�SURYLGH�FOLQLFDOO\�QHFHVVDU\�WUHDWPHQW�LQ�FDVHV�RI�

QRQ�XUJHQW�DQG�QRQ�HPHUJHQW�FDUH��

���� 3ODLQWLII�KDV�LQFXUUHG��DQG�FRQWLQXHV�WR�LQFXU��DPRQJ�RWKHU�WKLQJV��D�VXEVWDQWLDO�ORVV�

RI�EXVLQHVV�LQFRPH��LQFOXGLQJ�DGGLWLRQDO�H[SHQVHV�FRYHUHG�XQGHU�WKH�3ROLF\�GXH�WR�WKH�FRQVWUDLQWV�

WR� SURYLGH� HOHFWLYH� GHQWDO� FDUH� WR� SDWLHQWV� DW� WKH� &RYHUHG� 3URSHUW\� EHFDXVH� RI� WKH� 0DQGDWHG�

6KXWGRZQ�5XOHV��

���� 2Q� $SULO� ���� ����� 3ODLQWLII� SURYLGHG� QRWLFH� WR� 'HIHQGDQW� RI� KLV� FODLP� IRU� WKH�

LQWHUUXSWLRQ�WR�KLV�EXVLQHVV��

 
7�KWWSV���ZZZ�FGF�JRY�FRURQDYLUXV������QFRY�SKS�SXEOLF�KHDOWK�UHFRPPHQGDWLRQV�KWPO�
8 KWWSV���ZZZ�KHDOWKOLQH�FRP�KHDOWK�QHZV�ZKDW�D�FRYLG����ZDYH�LQ�WKH�IDOO�FRXOG�ORRN�
OLNH�(GXFDWHG�JXHVVHV�DERXW�WKH�IXWXUH 
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���� 'HIHQGDQW�UHVSRQGHG�WR�3ODLQWLII�ZLWK�D�OHWWHU��GDWHG�0D\����������DWWDFKHG�KHUHWR�

DV�([KLELW�%��� LQGLFDWLQJ��³WKH�FODLP� LQYROYHV� WKH�1RYHO�&RURQDYLUXV�NQRZQ�DV�6$56�&R9����

ZKLFK�FDXVHV�WKH�YLUDO�LQIHFWLRQ�NQRZQ�DV�&29,'�����³&RURQDYLUXV´���7KH�FODLP�DVVHUWV�ORVV�RI�

EXVLQHVV�LQFRPH�GXH�WR�&RYLG�����&LQFLQQDWL�KDV�GHWHUPLQHG�WKDW�FRYHUDJH�LV�XQDYDLODEOH�IRU�WKH�

FODLPHG� ORVV�´� )XUWKHU�� 'HIHQGDQW� VWDWHV� ³>W@KLV� FODLP� GRHV� QRW� VDWLVI\� WKH� 3ROLF\¶V� LQVXULQJ�

DJUHHPHQW��7KH�FODLP�GRHV�QRW�LQYROYH��GLUHFW�SK\VLFDO�ORVV�WR�SURSHUW\�DW�\RXU�SUHPLVHV�FDXVHG�

E\�D�&RYHUHG�&DXVH�RI�/RVV�´�

���� 'HIHQGDQW�JLYHV�QR�LQGLFDWLRQ�DV�WR�KRZ�LW�UHDFKHG�WKDW�FRQFOXVLRQ��RU�ZK\�WKH�FODLP�

GRHV�QRW�VDWLVI\�WKH�VWDQGDUG�RI�³DFFLGHQWDO�SK\VLFDO�ORVV�RU�DFFLGHQWDO�SK\VLFDO�GDPDJH�´�

&RQWUDU\�7R�'HIHQGDQW¶V�3RVLWLRQ��3ODLQWLII¶V�/RVVHV�$ULVH�)URP�'LUHFW��
3K\VLFDO�/RVV�2U�'DPDJH�

�
���� 3ODLQWLII¶V�&RYHUHG� 3URSHUW\� VXIIHUHG� GLUHFW� SK\VLFDO� ORVV� RU� GDPDJH� GXH� WR� WKH�

0DQGDWHG�6KXWGRZQ�5XOHV�UHTXLULQJ�3ODLQWLII�GLVFRQWLQXH�KLV�SULPDU\�XVH�RI�WKH�&RYHUHG�3URSHUW\���

7KH�0DQGDWHG�6KXWGRZQ�5XOHV��LQ�DQG�RI�WKHPVHOYHV��FRQVWLWXWH�D�&RYHUHG�&DXVH�RI�/RVV�ZLWKLQ�

WKH�PHDQLQJ�RI�WKH�3ROLF\��

���� $OWHUQDWLYHO\��DQG�WR�WKH�H[WHQW�WKH�0DQGDWHG�6KXWGRZQ�5XOHV�GR�QRW�FRQVWLWXWH�D�

&RYHUHG�&DXVH�RI�/RVV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�3ROLF\��WKH�&29,'����SXEOLF�KHDOWK�HPHUJHQF\�

DQG� WKH� XELTXLWRXV� QDWXUH� RI� WKH�&29,'���� YLUXV� FDXVHG� D� GLUHFW� SK\VLFDO� ORVV� RU� GDPDJH� WR�

3ODLQWLII¶V�&RYHUHG�3URSHUW\��6SHFLILFDOO\��WKH�&RYHUHG�3URSHUW\�KDV�EHHQ�UHQGHUHG�XQXVDEOH�IRU�

LWV� LQWHQGHG� SXUSRVH� EHFDXVH� WKH� KLJKO\� FRQWDJLRXV� QDWXUH� RI� &29,'���� ±� SDUWLFXODUO\� ZKHQ�

SHRSOH�JDWKHU�LQVLGH�D�EXLOGLQJ�RU�RWKHU�FORVHG�VSDFH�IRU�H[WHQGHG�SHULRGV�RI�WLPH��RU�ZKHQ�DHURVROV�

DUH�JHQHUDWHG�GXULQJ�PHGLFDO�SURFHGXUHV�±�SUHFOXGHV�DQ\�PHDQLQJIXO�XVH�RI�WKH�&RYHUHG�3URSHUW\���

)RU�H[DPSOH��LQ�Motorists Mutual Ins. Co. v. Hardinger������)��$SS¶[�������G�&LU��������� WKH�

8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�7KLUG�&LUFXLW�KHOG�WKDW�DQ�LVVXH�RI�IDFW�H[LVWHG�DV�WR�ZKHWKHU�
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WKH�SUHVHQFH�RI�(VFKHULFKLD�FROL��³(��FROL´��DW�WKH�FRYHUHG�SURSHUW\�LPSDFWHG�LWV�IXQFWLRQDOLW\��RU�

PDGH� WKH� SURSHUW\� RWKHUZLVH� XVHOHVV� RU� XQLQKDELWDEOH�� VXIILFLHQW� WR� HVWDEOLVK� SK\VLFDO� ORVV� RU�

GDPDJH�WR�WKH�SURSHUW\��

���� )XUWKHU��DQG�DV�DQ�DGGLWLRQDO�EDVLV�IRU�FRYHUDJH�XQGHU�WKH�3ROLF\��WKH�XELTXLWRXV�

QDWXUH� RI� WKH� &29,'���� YLUXV�� DV� H[SODLQHG� DERYH�� FDXVHG� GLUHFW� SK\VLFDO� ORVV� RU� GDPDJH� WR�

SURSHUW\�RWKHU�WKDQ�3ODLQWLII¶V�&RYHUHG�3URSHUW\��DQG�VXFK�ORVV�RU�GDPDJH�UHVXOWHG�LQ�DQ�³DFWLRQ�

E\�FLYLO�DXWKRULW\´�SURKLELWLQJ�DFFHVV�WR�3ODLQWLII¶V�&RYHUHG�3URSHUW\��ZLWKLQ�WKH�PHDQLQJ�RI�WKH�

3ROLF\��

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�LQGLYLGXDOO\�DQG�DV�D�FODVV�DFWLRQ�RQ�EHKDOI�RI�WKH�&ODVV��

GHILQHG�DV�IROORZV���

$OO�SROLF\KROGHUV�LQ�WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�FRPPHUFLDO�SURSHUW\�FRYHUDJH��
LQFOXGLQJ�EXVLQHVV�RU�LQWHUUXSWLRQ�LQFRPH��DQG�H[WUD�H[SHQVH��FRYHUDJH�IURP�'HIHQGDQW�
DQG�ZKR�KDYH�EHHQ�GHQLHG�FRYHUDJH�XQGHU�WKHLU�SROLF\�IRU�ORVW�EXVLQHVV�LQFRPH�DIWHU�
EHLQJ�RUGHUHG�E\�D�JRYHUQPHQWDO�HQWLW\��LQ�UHVSRQVH�WR�WKH�&29,'����SDQGHPLF��WR�VKXW�
GRZQ�RU�RWKHUZLVH�FXUWDLO�RU�OLPLW�LQ�DQ\�ZD\�WKHLU�EXVLQHVV�RSHUDWLRQV��

���� ([FOXGHG� IURP� WKH� &ODVV� DUH� 'HIHQGDQW� DQG� LWV� RIILFHUV�� GLUHFWRUV�� OHJDO�

UHSUHVHQWDWLYHV�� VXFFHVVRUV�� VXEVLGLDULHV�� DQG� DVVLJQV�� $OVR� H[FOXGHG� IURP� WKH� &ODVV� DUH� DQ\�

MXGLFLDO�RIILFHU�SUHVLGLQJ�RYHU�WKLV�PDWWHU��PHPEHUV�RI�WKHLU�LPPHGLDWH�IDPLO\��DQG�PHPEHUV�RI�

WKHLU�VWDII��

���� 7KH� PHPEHUV� RI� WKH� &ODVV� DUH� VR� QXPHURXV� DQG� JHRJUDSKLFDOO\� GLVSHUVHG� WKDW�

MRLQGHU� ZRXOG� EH� LPSUDFWLFDEOH�� &ODVV�PHPEHUV� DUH� UHDGLO\� LGHQWLILDEOH� IURP� LQIRUPDWLRQ� DQG�

UHFRUGV�LQ�'HIHQGDQW¶V�SRVVHVVLRQ��FXVWRG\��RU�FRQWURO��

���� 7KHUH�LV�D�ZHOO�GHILQHG�FRPPXQLW\�RI�LQWHUHVW�LQ�WKH�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�

IDFW�DIIHFWLQJ�WKH�&ODVV�PHPEHUV��7KHVH�FRPPRQ�OHJDO�DQG�IDFWXDO�TXHVWLRQV�LQFOXGH��EXW�DUH�QRW�

OLPLWHG�WR���
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D�� ZKHWKHU�'HIHQGDQW�RZHG�FRYHUDJH�WR�3ODLQWLII�DQG�WKH�&ODVV��

E�� ZKHWKHU�DQ\�H[FOXVLRQV�WR�FRYHUDJH�DSSO\���

F�� ZKHWKHU�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DUH�HQWLWOHG�WR�GDPDJHV�DQG��LI�

VR��WKH�PHDVXUH�RI�VXFK�GDPDJHV��DQG�

G�� ZKHWKHU� 3ODLQWLII� DQG� PHPEHUV� RI� WKH� &ODVV� DUH� HQWLWOHG� WR� HTXLWDEOH��

GHFODUDWRU\�DQG�RU�RWKHU�UHOLHI��DQG�LI�VR��WKH�QDWXUH�RI�VXFK�UHOLHI���

���� 3ODLQWLII¶V�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�WKH�DEVHQW�FODVV�PHPEHUV�DQG�KDYH�D�

FRPPRQ�RULJLQ�DQG�EDVLV��3ODLQWLII�DQG�DEVHQW�&ODVV�PHPEHUV�DUH�DOO�LQMXUHG�E\�'HIHQGDQW¶V�UHIXVDO�

WR�DIIRUG�WKH�SXUFKDVHG�FRYHUDJH��3ODLQWLII¶V�FODLPV�DULVH�IURP�WKH�VDPH�SUDFWLFHV�DQG�FRXUVH�RI�

FRQGXFW�JLYLQJ�ULVH�WR�WKH�FODLPV�RI�WKH�DEVHQW�&ODVV�PHPEHUV�DQG�DUH�EDVHG�RQ�WKH�VDPH�OHJDO�

WKHRULHV��QDPHO\�WKH�UHIXVDO�WR�SURYLGH�LQVXUDQFH�FRYHUDJH�IRU�WKH�ORVV��,I�SURVHFXWHG�LQGLYLGXDOO\��

WKH�FODLPV�RI�HDFK�&ODVV�PHPEHU�ZRXOG�QHFHVVDULO\�UHO\�XSRQ�WKH�VDPH�PDWHULDO�IDFWV�DQG�OHJDO�

WKHRULHV�DQG�VHHN�WKH�VDPH�UHOLHI��3ODLQWLII¶V�FODLPV�DULVH�IURP�WKH�VDPH�SUDFWLFHV�DQG�FRXUVH�RI�

FRQGXFW�WKDW�JLYH�ULVH�WR�WKH�RWKHU�&ODVV�PHPEHUV¶�FODLPV�DQG�DUH�EDVHG�RQ�WKH�VDPH�OHJDO�WKHRULHV��

���� 3ODLQWLII�ZLOO�IXOO\�DQG�DGHTXDWHO\�DVVHUW�DQG�SURWHFW�WKH�LQWHUHVWV�RI�WKH�DEVHQW�&ODVV�

PHPEHUV�DQG�KDV�UHWDLQHG�&ODVV�FRXQVHO�ZKR�DUH�H[SHULHQFHG�DQG�TXDOLILHG�LQ�SURVHFXWLQJ�FODVV�

DFWLRQ�FDVHV�VLPLODU�WR�WKLV�RQH��1HLWKHU�3ODLQWLII�QRU�3ODLQWLII¶V�DWWRUQH\V�KDV�DQ\�LQWHUHVWV�FRQWUDU\�

WR�RU�FRQIOLFWLQJ�ZLWK�WKH�LQWHUHVWV�RI�DEVHQW�&ODVV�PHPEHUV���

���� 7KH�TXHVWLRQV�RI�ODZ�DQG�IDFW�FRPPRQ�WR�DOO�&ODVV�PHPEHUV�SUHGRPLQDWH�RYHU�DQ\�

TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�FODVV�PHPEHUV���

���� $�FODVV�DFWLRQ�LV�VXSHULRU�WR�DOO�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�IDLU�DQG�HIILFLHQW�

DGMXGLFDWLRQ�RI�WKLV�ODZVXLW�EHFDXVH�LQGLYLGXDO�OLWLJDWLRQ�RI�WKH�DEVHQW�&ODVV�PHPEHUV¶�FODLPV�LV�

HFRQRPLFDOO\�LQIHDVLEOH�DQG�SURFHGXUDOO\�LPSUDFWLFDEOH��&ODVV�PHPEHUV�VKDUH�WKH�VDPH�IDFWXDO�DQG�
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OHJDO�LVVXHV�DQG�OLWLJDWLQJ�WKH�FODLPV�WRJHWKHU�ZLOO�SUHYHQW�YDU\LQJ��LQFRQVLVWHQW��RU�FRQWUDGLFWRU\�

MXGJPHQWV��DQG�ZLOO�SUHYHQW�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WKH�FRXUW�V\VWHP�WKURXJK�OLWLJDWLQJ�

PXOWLSOH�WULDOV�RQ�WKH�VDPH�OHJDO�DQG�IDFWXDO�LVVXHV��&ODVV�WUHDWPHQW�ZLOO�DOVR�SHUPLW�&ODVV�PHPEHUV�

WR�OLWLJDWH�WKHLU�FODLPV�ZKHUH�LW�ZRXOG�RWKHUZLVH�EH�WRR�H[SHQVLYH�RU�LQHIILFLHQW�WR�GR�VR��3ODLQWLII�

NQRZV�RI�QR�GLIILFXOWLHV�LQ�PDQDJLQJ�WKLV�DFWLRQ�WKDW�ZRXOG�SUHFOXGH�LWV�PDLQWHQDQFH�DV�D�FODVV�

DFWLRQ��

���� $GGLWLRQDOO\�� WKH� SURVHFXWLRQ� RI� VHSDUDWH� DFWLRQV� E\� LQGLYLGXDO� &ODVV� PHPEHUV�

ZRXOG� FUHDWH� D� ULVN� RI� LQFRQVLVWHQW� RU� YDU\LQJ� DGMXGLFDWLRQV� ZLWK� UHVSHFW� WR� LQGLYLGXDO� &ODVV�

PHPEHUV�WKDW�ZRXOG�HVWDEOLVK�LQFRPSDWLEOH�VWDQGDUGV�RI�FRQGXFW�IRU�'HIHQGDQW��6XFK�LQGLYLGXDO�

DFWLRQV�ZRXOG�FUHDWH�D�ULVN�RI�DGMXGLFDWLRQV�WKDW�ZRXOG�EH�GLVSRVLWLYH�RI�WKH�LQWHUHVWV�RI�RWKHU�&ODVV�

PHPEHUV�DQG�LPSDLU�WKHLU�LQWHUHVWV��'HIHQGDQW��WKURXJK�LWV�XQLIRUP�FRQGXFW��DFWHG�RU�UHIXVHG�WR�

DFW�RQ�JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�&ODVV�DV�D�ZKROH��PDNLQJ�GHFODUDWRU\�UHOLHI�DSSURSULDWH�

WR�WKH�&ODVV�DV�D�ZKROH��

&2817�,�
'(&/$5$725<�5(/,()�

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH��

���� 7KH�'HFODUDWRU\�-XGJPHQW�$FW�����8�6�&���������D���SURYLGHV�WKDW�LQ�³D�FDVH�RI�

DFWXDO�FRQWURYHUV\�ZLWKLQ�LWV�MXULVGLFWLRQ�������DQ\�FRXUW�RI�WKH�8QLWHG�6WDWHV�������PD\�GHFODUH�WKH�

ULJKWV�DQG�RWKHU�OHJDO�UHODWLRQV�RI�DQ\�LQWHUHVWHG�SDUW\�VHHNLQJ�VXFK�GHFODUDWLRQ��ZKHWKHU�RU�QRW�

IXUWKHU�UHOLHI�LV�RU�FRXOG�EH�VRXJKW�´����8�6�&���������D���

���� $Q� DFWXDO� FRQWURYHUV\� KDV� DULVHQ� EHWZHHQ� 3ODLQWLII� DQG� WKH�'HIHQGDQW� DV� WR� WKH�

ULJKWV��GXWLHV��UHVSRQVLELOLWLHV�DQG�REOLJDWLRQV�RI�WKH�SDUWLHV�LQ�WKDW�3ODLQWLII�FRQWHQGV�DQG�'HIHQGDQW�

GLVSXWHV�DQG�GHQLHV�WKDW�WKH�3ROLF\�SURYLGHV�FRYHUDJH�WR�3ODLQWLII�IRU�DQ\�FXUUHQW�DQG�IXWXUH�ORVW�
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EXVLQHVV� LQFRPH�� VXEMHFW� WR� WKH� OLPLW� RI� OLDELOLW\�� IRU� WKH� WHPSRUDU\� VXVSHQVLRQ� RI� 3ODLQWLII¶V�

RSHUDWLRQV����

���� 7KH�3ROLF\�SURYLGHV�FRYHUDJH�IRU�³GLUHFW�µORVV¶�WR�&RYHUHG�3URSHUW\�´�ZLWK�³ORVV´�

GHILQHG�DV�³DFFLGHQWDO�SK\VLFDO�ORVV�RU�DFFLGHQWDO�SK\VLFDO�GDPDJH�´�

���� 3ODLQWLII¶V� ORVV� RI� XVH�� ORVV� RI� DFFHVV�� DQG� ORVV� RI� IXQFWLRQDOLW\� RI� WKH� &RYHUHG�

3URSHUW\�ZKHQ�WKH�0DQGDWHG�6KXWGRZQ�5XOHV�PDGH�LW�XQODZIXO�IRU�3ODLQWLII�WR�IXOO\�DFFHVV��XVH��

DQG�RSHUDWH�KLV�EXVLQHVV�DW� WKH�&RYHUHG�3URSHUW\��FRQVWLWXWHV�D�³ORVV´� WR� WKH�&RYHUHG�3URSHUW\�

XQGHU�WKH�3ROLF\���$OWHUQDWLYHO\��WKH�XELTXLWRXV�QDWXUH�RI�WKH�&29,'����YLUXV�FDXVHG�D�³ORVV´�WR�

WKH�&RYHUHG�3URSHUW\�E\�SUHYHQWLQJ�3ODLQWLII� IURP�XVLQJ� WKH�&RYHUHG�3URSHUW\� IRU� LWV� LQWHQGHG�

SXUSRVH��

���� $GGLWLRQDOO\��WKH�0DQGDWHG�6KXWGRZQ�5XOHV�RU��DOWHUQDWLYHO\��WKH�XELTXLWRXV�QDWXUH�

RI� WKH�&29,'����YLUXV�� FDXVHG� D� ³ORVV´� WR� SURSHUW\� RWKHU� WKDQ� WKH�&RYHUHG�3URSHUW\�� WKHUHE\�

LQYRNLQJ�FRYHUDJH�XQGHU� WKH�3ROLF\¶V�³&LYLO�$XWKRULW\´�SURYLVLRQ�IRU�³DFWXDO� ORVV�RI� µ%XVLQHVV��

,QFRPH¶�������FDXVHG�E\�DFWLRQ�RI�FLYLO�DXWKRULW\�WKDW�SURKLELWV�DFFHVV�WR�WKH�µSUHPLVHV�¶´���

���� 7KH�3ROLF\�FRQVWLWXWHV�D�YDOLG�DQG�ELQGLQJ�DJUHHPHQW�REOLJDWLQJ�WKH�'HIHQGDQW�WR�

LQGHPQLI\�3ODLQWLII�IRU�FRYHUHG�ORVVHV���3ODLQWLII�KDV�VXEVWDQWLDOO\�SHUIRUPHG�RU�RWKHUZLVH�VDWLVILHG�

DOO�FRQGLWLRQV�SUHFHGHQW�WR�EULQJLQJ�WKLV�DFWLRQ�DQG�REWDLQLQJ�FRYHUDJH�SXUVXDQW�WR�WKH�3ROLF\�DQG�

DSSOLFDEOH�ODZ��RU�DOWHUQDWLYHO\��3ODLQWLII�KDV�EHHQ�H[FXVHG�IURP�SHUIRUPDQFH�E\�'HIHQGDQW¶V�DFWV��

UHSUHVHQWDWLRQV��FRQGXFW��RU�RPLVVLRQV���

���� 'HIHQGDQW�KDV�IDLOHG�WR�LQGHPQLI\�3ODLQWLII�IRU�KLV�FRYHUHG�ORVVHV��

���� 1R�H[FOXVLRQ�WR�FRYHUDJH�DSSOLHV����

���� 3ODLQWLII�KDV�VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU�D�FRYHUHG�ORVV�XQGHU�WKH�3ROLF\��
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��� 3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�&ODVV��VHHNV�D�'HFODUDWRU\�-XGJPHQW�WKDW

WKHUH�LV�FRYHUDJH�IRU�LWV�EXVLQHVV�LQWHUUXSWLRQ�ORVVHV�XQGHU�WKH�3ROLF\��

&2817�,,�
%5($&+�2)�&2175$&7�

��� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�

��� 3ODLQWLII�DQG�'HIHQGDQW�HQWHUHG�LQWR�D�FRQWUDFW�RI�LQVXUDQFH��KHUH��WKH�3ROLF\�

��� $V� DQ� LQVXUHU�� 'HIHQGDQW� KDV� D� GXW\� RI� JRRG� IDLWK� DQG� IDLU� GHDOLQJ� WRZDUGV� LWV

LQVXUHGV�� LQFOXGLQJ� WKH� REOLJDWLRQ� WR� SD\� IRU� WKH� ILQDQFLDO� ORVVHV� VXIIHUHG� E\� WKH� 3ODLQWLII� DQG�

PHPEHUV�RI�WKH�&ODVV�EHFDXVH�RI�WKH�0DQGDWHG�6KXWGRZQ�5XOHV��

��� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�KDG�D�UHDVRQDEOH�H[SHFWDWLRQ�WKDW�WKH�ILQDQFLDO

ORVVHV�VXIIHUHG�EHFDXVH�RI�WKH�0DQGDWHG�6KXWGRZQ�5XOHV�ZRXOG�EH�FRYHUHG�XQGHU�WKH�3ROLF\��

��� 7KH�&ODVV�PHPEHUV�HQWHUHG�LQWR�D�VXEVWDQWLDOO\�LGHQWLFDO�SROLF\�ZLWK�'HIHQGDQW�

��� 8QGHU�WKH�3ROLF\��'HIHQGDQW�DJUHHG�WR�LQGHPQLI\�3ODLQWLII�DQG�WKH�&ODVV�IRU�WKHLU

EXVLQHVV�ORVVHV�DV�D�UHVXOW�RI�D�FRYHUHG�ORVV��

��� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�VXIIHUHG�D�FRYHUHG�ORVV�XQGHU�WKH�3ROLF\�

��� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�WLPHO\�VXEPLWWHG�D�QRWLFH�RI�FODLP�DQG�VDWLVILHG�DOO

FRQGLWLRQV�SUHFHGHQW�WR�UHFHLYLQJ�WKH�FRYHUDJH�LW�SXUFKDVHG�IURP�'HIHQGDQW���

��� 'HIHQGDQW�EUHDFKHG�LWV�FRQWUDFW�ZLWK�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�E\�IDLOLQJ�DQG

UHIXVLQJ�WR�SURYLGH�WKH�FRQWUDFWHG�IRU�FRYHUDJH��

��� 'HIHQGDQW¶V� EUHDFK� RI� WKH� FRQWUDFW� KDV� FDXVHG� 3ODLQWLII� DQG� WKH� &ODVV� WR� VXIIHU

GDPDJHV�LQ�WKH�DPRXQW�RI�WKHLU�XQUHLPEXUVHG�EXVLQHVV�ORVVHV�RU�WKHLU�OLPLWV�RI�OLDELOLW\��ZKLFKHYHU�

LV�ORZHU��
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35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII�KHUHLQ�SUD\V�DV�IROORZV��

�� )RU� D� GHFODUDWLRQ� WKDW� WKHUH� LV� FRYHUDJH� XQGHU� WKH� 3ROLF\� IRU� WKH� LQWHUUXSWLRQ� WR

3ODLQWLII¶V�EXVLQHVV�DQG�WKH�DVVRFLDWHG�EXVLQHVV�LQFRPH�ORVW�WKHUHIURP��

�� )RU�GDPDJHV��FRVWV�DQG�DWWRUQH\¶V�IHHV��DQG

�� )RU�VXFK�RWKHU�UHOLHI�DV�WKH�&RXUW�PD\�GHHP�SURSHU�

75,$/�%<�-85<�,6�'(0$1'('� �5HVSHFWIXOO\�VXEPLWWHG���

'DWH�� $XJXVW���������� /s/ Gary F. Lynch 
*DU\�)��/\QFK�
.HOO\�.��,YHUVRQ�
&$5/621�/<1&+�//3�
�����3HQQ�$YHQXH���WK�)ORRU�
3LWWVEXUJK��3$�������
3�����������������
)�����������������
JO\QFK#FDUOVRQO\QFK�FRP�
NLYHUVRQ#FDUOVRQO\QFK�FRP���

+RZDUG�0��/RXLN�
/28,.�/$:�2)),&(6�
����:DVKLQJWRQ�5RDG��8QLW�����
3LWWVEXUJK��3$��������
3�����������������
)�����������������
KRZDUG#ORXLNODZ�QHW�

Counsel for Plaintiff 
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