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September 10, 2020

Federal Trade Commission
Office of the Secretary

600 Pennsylvania Avenue NW
Suite CC-5610 (Annex B)
Washington, DC 20580

Re: MUSA Rulemaking, Matter No. P074204

Truth in Advertising, Inc. (“TINA.org”) welcomes the opportunity to submit comments on the
Federal Trade Commission’s (“Commission” or “FTC”’) Notice of Proposed Rulemaking related
to Made in the U.S.A. and other unqualified U.S.-origin claims (“MUSA”) regarding product
labels.! TINA.org supports the proposed rule for the reasons originally articulated in TINA.org’s
petition for rulemaking.?

Although TINA.org would have preferred a broader rule, the proposed rule, formed by
compromise, provides important consumer protections. Further narrowing of the rule is not only
unwarranted, but would serve only to undermine the efficacy of a regulatory scheme policing
MUSA labels. Accordingly, these comments support, and emphasize the need for, the proposed
rule’s applicability to all labels, both physical and digital.

Legally, such an interpretation is sound. Neither the plain language of the statute at issue — 15
U.S.C. § 45a — nor the canons of statutory interpretation command a narrower interpretation.
Practically, such an interpretation is justified as both physical and digital labels are functional
equivalents, and regulating both provide necessary consumer protections in an e-commerce
economy.

A. The Text of the Statute Applies to All Labels

The proposed rule does not exceed the Commission’s statutory authority. The statute enabling
the FTC to promulgate a rule regulating MUSA labels, 15 U.S.C. § 45a, provides, in pertinent
part:

To the extent any person introduces, delivers for introduction, sells, advertises, or
offers for sale in commerce a product with a “Made in the U.S.A.” or “Made in
America” label, or the equivalent thereof, in order to represent that such product
was in whole or substantial part of domestic origin, such label shall be consistent
with decisions and orders of the Federal Trade Commission issued pursuant
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to section 45 of this title. This section only applies to such labels. Nothing in this
section shall preclude the application of other provisions of law relating to labeling.

Black’s Law Dictionary defines label as “an informative display of written or graphic matter,
such as a logo, title, or similar marking, affixed to goods or services to identify their source.”
Similarly, Merriam-Webster defines a “label” as, among other things, “written or printed matter
accompanying an article to furnish identification or other information,” or “a descriptive or
identifying word or phrase.”™ These definitions plainly encompass digital labels.

Further, the statute does not contain any language limiting the term to physical labels. When
Congress seeks to limit “labels” to the physical, it knows how. For instance, the Federal Food,
Drug and Cosmetic Act limits the term “label” to apply only when “upon the immediate
container of any article.” Congress also knows how to distinguish “electronic” labels.® Here,
however, the statute makes no attempt to restrict the definition or distinguish physical labels
from digital labels.

Moreover, the canons of statutory interpretation do not affect the interpretation as they ought not
apply. “When the meaning of the statute’s terms is plain, [the] job is at an end. The people are
entitled to rely on the law as written, without fearing that courts might disregard its plain terms
based on some extratextual consideration.”’

The possibility that Congress may not have anticipated the application of the term label to apply
online does not change this outcome. “Drafters of every era know that technological advances
will proceed apace and that the rules they create will one day apply to all sorts of circumstances
that they could not possibly envision.”® “[T]he fact that [a statute] has been applied in situations
not expressly anticipated by Congress does not demonstrate ambiguity; instead, it simply
demonstrates [the] breadth of a legislative command.”

Indeed, courts regularly interpret laws expansively in the face of technological innovation.!° For
instance, the Supreme Court recently overturned decades of precedent related to the Commerce
Clause when it struck down a rule prohibiting states from taxing sales made by companies
without a physical presence in the taxing jurisdiction. In overturning this physical-presence rule,
the Court relied heavily on how “[t]he Internet’s prevalence and power have changed the
dynamics of the national economy.”!! The Court explained:

The “dramatic technological and social changes” of our “increasingly
interconnected economy” mean that buyers are “closer to most major retailers” than
ever before—“regardless of how close or far the nearest storefront.” Between
targeted advertising and instant access to most consumers via any internet-enabled
device, “a business may be present in a State in a meaningful way without” that
presence “being physical in the traditional sense of the term.” A virtual showroom
can show far more inventory, in far more detail, and with greater opportunities for
consumer and seller interaction than might be possible for local stores.!?

Importantly — and furthering this interpretative trend — other courts have read traditionally
physical and tangible terms to apply to their online counterparts. For example, in 2019 the



Nevada Supreme Court applied the Nevada news shield statute, which protects journalists
associated with newspapers from disclosing confidential sources, to digital media.!* That court
reasoned that “[w]hile the drafters of [the news shield statute] knew what a newspaper was, they
likely did not contemplate it taking digital form. But just because a newspaper can exist online, it
does not mean it ceases to be a newspaper. To hold otherwise would be to create an absurd result
in direct contradiction to the rules of statutory interpretation.”'* Other examples abound.!®

These rationales directly apply here. As the Supreme Court recognized, and as explained in more
detail below, since 15 U.S.C § 45a was passed in 1994, the country has undergone “dramatic
technological and social changes™!¢ as the internet re-shaped commerce in the United States. As
the physical marketplace is replaced with a virtual one, consumers may never see a physical label
with their product when making purchasing decisions. Thus, they have only the online label to
rely on. But just because a label exists online does not mean it ceases to be a label. To restrict the
definition of “label” to the physical would lead to a nonsensical outcome: The rule would apply
when consumers shop at a store’s brick-and-mortar locations, but consumers would lose those
protections when shopping on that same store’s website.

Ultimately, the plain language of the statute supports the Notice’s interpretation. Nothing in the
text of the statute changes the plain meaning or narrows the interpretation. To impose a narrow
definition of label would contravene interpretative precedent, turn a blind eye to present realities,
and create absurd results.

B. Applying the Proposed Rule to Digital Labels is Important

As a matter of statutory interpretation, the Commission can regulate digital MUSA labels. As a
matter of consumer protection, the Commission ought to regulate digital MUSA labels.

The vast majority of American consumers prefer American-made products.!” Consumers buy
American-made products out of a sense of patriotism'® and out of a belief that the products are of
a higher quality.!” Because of this clear preference, manufacturers can charge, and consumers
will pay, a premium for MUSA products.?’ This dynamic affords an advantage to businesses that
make their products in the United States and boosts American manufacturing. Unfortunately, this
dynamic also entices some businesses to deceptively claim their products are made in the United
States.?! Such fraudulent labeling harms consumers and law-abiding businesses, as well as
tarnished the reputation of MUSA products.

This harm is not limited to goods promoted with physical labels — it is equally present whether a
deceptively labeled MUSA product is sold in-person or online. In the modern, e-commerce
economy, physical labels and digital labels are functional equivalents, serving the same purpose
of informing consumers of a product’s country of origin. Moreover, many consumers purchase
products online without ever having the opportunity to see a physical label, a trend that will only
continue to grow. By covering both physical and digital labels, the proposed rule appropriately
offers protections in all contexts.



i. Physical and Digital Labels Are Functionally Equivalent

Both forms of labels are used in the same way to serve the same purpose: to provide product
information to consumers. By way of example, the images below show three different types of
MUSA labels.
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Accordlng to a federal class-action lawsuit, the tea in the product was not grown or
processed in the U.S. and thus the label is false.?

Online image of a physical “Made in USA” label
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TINA.org determined this label to be false or, at best, inconsistent with information on
Scotch.com. According to the Scotch website, this product was made in the
United States “with globally sourced materials.”?3



Digital “Made in the USA” label
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TINA.org determined this label to be false. According to the physical
label on the package, this product was made in China.?*

In each photo, an indicator is used to claim that the product is American-made. That indicator
serves no other purpose beyond claiming the product’s source of origin.

Comparing the first image with the second image only highlights the indefensibility of a
distinction between the two. A physical tag in person and a photo of the very same tag posted
online should be subject to the same regulation. Accepting that there is no difference between the
first and second images, what then, is the difference between a photo of a physical label, and a
digital representation of the label? There is none.

Ultimately, both country of origin digital labels and physical labels serve the same purpose and
are used the same way. Regulating one without the other creates a meaningless distinction and
undermines the efficacy of the rule.

ii. Many consumers purchase products online, without ever seeing the
physical product until it is delivered

A rule limited to physical labels will leave American consumers unprotected. As the Supreme
Court recognized, the country has undergone “dramatic technological and social changes” since
15 U.S.C § 45a was passed in 1994.2° That year just under five percent of Americans were using
the internet.?® In fact, the enabling statute was passed only a month after Phil Brandenberger
made the first e-commerce purchase in the United States by purchasing a Sting album from his
computer in Philadelphia.?” Six years later, in 2000, the Census Bureau first began tracking e-
commerce and reported $5.3 billion in e-commerce retail sales.?® By 2019, more than 90 percent
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of American adults were using the internet,”” and e-commerce retail sales were more than $600

billion.3?

This trend reflects a marked shift in consumer shopping preferences from in-store to online. The
vast majority of shoppers — 87 percent — begin product searches on digital channels.?! More than
half of shoppers prefer buying online, with 35 percent buying on their computers and 18 percent
buying on their mobile phones.*? Only slightly more than half of consumers “occasionally” visit
stores to inspect products before buying them online.3?
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Importantly, these data reflect consumer shopping habits before the COVID-19 global pandemic.
Amidst stay-at-home orders and social distancing, it is unsurprising that in-store foot traffic is
down** while e-commerce has experienced rapid growth.>> As reflected in the chart above, a
large portion of this growth is due to traditional retailers expanding their online presence.*® For
the second quarter of 2020, Target reported its strongest sales growth in history,’” and Wal-Mart
reported strong earnings buoyed by a doubling of its U.S. online sales.’® These companies are
growing faster than online-only retailers, like Amazon.?* While impossible to predict the future,
it seems plausible that the pandemic will only increase the trend toward online retail.

As such, for a significant portion of retail sales in the United States, consumers will not view a
physical label prior to making a purchase. Consumers instead will rely on digital labels to
determine country of origin information about products. Adopting a narrow interpretation of the
term “label” is not just needless, it would also leave consumers unnecessarily exposed to
deceptive practices of retailers making fraudulent MUSA claims.

* * *

A rule that regulates both physical and digital labels is consistent with the enabling statute, and
offers substantial protections to consumers operating in an e-commerce economy. If the rule is
limited to physical labels, it will create an exception that swallows the rule — physical and online
MUSA marketing will face inconsistent regulations, companies who want to deceive will find a



way around the narrow rule, and American consumers will be left vulnerable. Accordingly, the
proposed rule should be promulgated without revision.

Very truly yours,

"f‘zl ) ;(

Bonnie Patten

Laura Smith

Michael J. Springer
Truth in Advertising, Inc.
P.O. Box 927

Madison, CT 06443
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