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0$5/,1�	�6$/7=0$1��//3�
6WDQOH\�'��6DOW]PDQ��(VT���6%1��������
7DWLDQD�*��$YDNLDQ��(VT���6%1���������
������$JRXUD�5RDG��6XLWH�����
$JRXUD�+LOOV��&DOLIRUQLD�������
7HOHSKRQH�� ���������������
)DFVLPLOH�� ���������������
VVDOW]PDQ#PDUOLQVDOW]PDQ�FRP�
WDYDNLDQ#PDUOLQVDOW]PDQ�FRP�
�
Attorneys for Plaintiff and the putative Class 
�
�
�

81,7('�67$7(6�',675,&7�&2857�

1257+(51�',675,&7�2)�&$/,)251,$�±�6$1�-26(�',9,6,21�

�
-867,1�2&$032��LQGLYLGXDOO\�DQG�RQ�
EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��
�
�����������������������3ODLQWLII��
��
Y��
��
$33/(�,1&���D�&DOLIRUQLD�FRUSRUDWLRQ��DQG�
'2(6�������LQFOXVLYH��
�
������������������������'HIHQGDQWV��

�

�

&$6(�12����
�
&/$66�$&7,21�&203/$,17�)25��
��� 9LRODWLRQ�RI�WKH�&DOLIRUQLD�&RQVXPHU�

/HJDO�5HPHGLHV�$FW��
��� 9LRODWLRQ�RI�WKH�&DOLIRUQLD�)DOVH�

$GYHUWLVLQJ�/DZ�
��� 9LRODWLRQ�RI�WKH�6RQJ�%HYHUO\�&RQVXPHU�

:DUUDQW\�$FW�
��� 9LRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�

&RPSHWLWLRQ�/DZ�
��� 9LRODWLRQ�RI�WKH�0DJQXVRQ�0RVV�

:DUUDQW\�$FW�����8�6�&����������et seq.�
��� %UHDFK�RI�([SUHVV�:DUUDQW\�
��� %UHDFK�RI�,PSOLHG�:DUUDQW\�RI�

0HUFKDQWDELOLW\�
��� 9LRODWLRQ�RI�WKH�&RQVXPHU�)UDXG�

6WDWXWHV�RI�$OO����6WDWHV�DQG�WKH�'LVWULFW�
RI�&ROXPELD��DQG�

��� )UDXGXOHQW�&RQFHDOPHQW�
����8QMXVW�(QULFKPHQW�

�
-85<�75,$/�'(0$1'('�

�
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3ODLQWLII�-XVWLQ�2FDPSR��³3ODLQWLII´���E\�DQG�WKURXJK�KLV�XQGHUVLJQHG�FRXQVHO��EULQJV�WKLV�

DFWLRQ��RQ�EHKDOI�RI�KLPVHOI�LQ�KLV�LQGLYLGXDO�FDSDFLW\��D�1DWLRQZLGH�&ODVV�RI�DOO�RWKHU�VLPLODUO\�

VLWXDWHG�FRQVXPHUV��DQG�D�&DOLIRUQLD�6XEFODVV�RI�DOO�RWKHU�VLPLODUO\�VLWXDWHG�FRQVXPHUV��DJDLQVW�

'HIHQGDQWV�$33/(�,1&���³'HIHQGDQW´���ZKR�HQJDJHV�LQ�UHWDLO�VDOHV�YLD�LQWHUQHW��WHOHSKRQH��DQG�

UHWDLO� VWRUHV� WKURXJKRXW� DOO� ILIW\�8QLWHG�6WDWHV� DQG� WKH�'LVWULFW� RI�&ROXPELD�� DQG�'2(6�������

LQFOXVLYH��DV�IROORZV��

1$785(�2)�7+(�$&7,21�

��� 3ODLQWLII�EULQJV� WKLV�&ODVV�$FWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�DOO�VLPLODUO\�VLWXDWHG�

FRQVXPHUV� QDWLRQZLGH� �³1DWLRQZLGH� &ODVV´�� DQG� LQ� &DOLIRUQLD� �³&DOLIRUQLD� VXEFODVV´��

�FROOHFWLYHO\�UHIHUUHG�WR�DV�³&ODVV�RU�³&ODVVHV´���DV�PRUH�IXOO\�GHILQHG�EHORZ��VHHNLQJ�WR�UHGUHVV�

WKH�SHUYDVLYH�SDWWHUQ�RI�GHFHSWLYH��IDOVH��PLVOHDGLQJ��DQG�RWKHUZLVH�LPSURSHU�DGYHUWLVLQJ��VDOHV��

DQG�PDUNHWLQJ�SUDFWLFHV�WKDW�'HIHQGDQW�KDV�HQJDJHG�LQ�ZLWK�UHJDUG�WR�WKHLU�PRGHO�\HDU�2FWREHU�

�����DQG�ODWHU�$SSOH�0DF%RRN�3UR�ODSWRSV��³0DF%RRN�3UR´�RU�³0DF%RRN�3UR�ODSWRSV´����

��� ,Q�2FWREHU�������$SSOH�UHOHDVHG�D�QHZ�0DF%RRN�3UR�PRGHO�WKDW�LQFOXGHG�D�7RXFK�

%DU��D�VPDOO�VWULS�DW�WKH�WRS�RI�WKH�VFUHHQ�WKDW�IHDWXUHV�D�OLJKW�XS�WRXFK�EDVHG�SDQHO�WKDW�UHSODFHV�

FHUWDLQ�IXQFWLRQ�NH\V�RQ� WKH�NH\ERDUG��$SSOH�DGYHUWLVHG� WKH�0DF%RRN�3UR�DV� WKH� WKLQQHVW�DQG�

OLJKWHVW�0DF%RRN�3UR�PRGHO�HYHU��ZHLJKLQJ���SRXQGV�DQG�PHDVXULQJ�LQ�DW������PP�RI�WKLFNQHVV��

GRZQ�IURP����PP���$SSOH�DOVR�DQQRXQFHG�WKDW�WKH�QHZ�GLVSOD\�RI�WKH�0DF%RRN�3UR�LV����SHUFHQW�

EULJKWHU��KDV�D����SHUFHQW�EHWWHU�FRQWUDVW�UDWLR��DQG�GLVSOD\V����SHUFHQW�PRUH�FRORUV�FRPSDUHG�WR�

WKH� SUHYLRXV� PRGHO����2QH� RI� WKH� VHOOLQJ� SRLQWV� RI� WKH� QHZ�0DF%RRN� 3UR� ODSWRSV� WKDW�$SSOH�

KLJKOLJKWHG�ZDV�³>W@KH�QHZ�GLVSOD\�LQ�WKH�0DF%RRN�3UR�LV�WKH�EHVW�HYHU�LQ�D�0DF�QRWHERRN�´�DQG�

WKDW�LW�³HQVXUHV�WUXHU�WR�OLIH�SLFWXUHV�ZLWK�UHDOLVWLFDOO\�YLYLG�GHWDLOV«´������

�����������������������������������������������������������

��KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG����������
��KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y ��-�R.����N��ODVW�DFFHVVHG����������
��KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG�����������
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��� $SSOH¶V� UHSUHVHQWDWLRQV� RI� LWV� GLVSOD\� VFUHHQ� DUH� IDOVH�� ,Q� RUGHU� WR� VXSSRUW� D�

FRPSDFW�GHVLJQ��WKH�QHZ�0DF%RRN�3UR�XVHV�WKLQ��IOH[LEOH�ULEERQ�FDEOHV��³IOH[�FDEOHV´��WR�FRQQHFW�

WKH�GLVSOD\�WR�D�GLVSOD\�FRQWUROOHU�ERDUG�EHQHDWK�WKH�7RXFK�%DU��7KHVH�IOH[�FDEOHV��ZKLFK�ZUDS�

RYHU�WKH�FRQWUROOHU�ERDUG��DUH�GHIHFWLYH��%\�RSHQLQJ�DQG�FORVLQJ�WKH�ODSWRS�VFUHHQ��WKH�IOH[�FDEOHV�

ZHDU�RXW�RYHU�WLPH��&RQVHTXHQWLDOO\��WKH�ODSWRS¶V�GLVSOD\�EDFNOLJKW��VKRZV�GDUN�VSRWV�DFURVV�WKH�

VFUHHQ�DQG�RU�VWRSV�ZRUNLQJ�DOWRJHWKHU����

��� :KHQ� WKH� GLVSOD\� EDFNOLJKW� LVVXHV� VXUIDFH� LQ� WKH� 0DF%RRN� 3UR�� WKH� ODSWRS�

HVVHQWLDOO\�EHFRPHV�QRQIXQFWLRQDO��&RQVXPHUV�DUH�HLWKHU�XQDEOH�WR�XVH�WKH�ODSWRS�ZKHQ�WKH�ODSWRS�

VFUHHQ� LV�RSHQ�EH\RQG�FHUWDLQ�GHJUHHV��RU� WKH\�DUH�XQDEOH� WR�XVH� WKH� ODSWRS�DW�DOO�EHFDXVH� WKH�

GLVSOD\�VFUHHQ�LV�LQRSHUDEOH��$FFRUGLQJO\��WKH�SUREOHPV�ZLWK�WKH�0DF%RRN�3UR�DUH�PDWHULDO�DQG�

FRPSURPLVH�WKH�ODSWRSV¶�FRUH�IXQFWLRQDOLW\���

��� )XUWKHU��UHSDLULQJ�WKH�GLVSOD\�EDFNOLJKW�LVVXH�LV�QRW�D�VLPSOH�IL[��%HFDXVH�WKH�IOH[�

FDEOHV�DUH�SDUW�RI�WKH�GLVSOD\��WKH�FDEOHV�FDQQRW�VLPSO\�EH�UHSODFHG��,QVWHDG��WKH�HQWLUH�GLVSOD\�XQLW�

QHHGV�WR�EH�UHSODFHG��WKHUHIRUH�VXEVWDQWLDOO\�LQFUHDVLQJ�WKH�UHSDLU�FRVW���

��� 'HIHQGDQW�KDV�SXEOLFO\�DFNQRZOHGJHG�WKDW�WKH����LQFK�0DF%RRN�3UR�\HDU������

PRGHO�LV�SURQH�WR�LVVXHV�UHJDUGLQJ�WKH�GLVSOD\�EDFNOLJKW�HLWKHU�VKRZLQJ�YHUWLFDO�EULJKW�DUHDV�DORQJ�

WKH�ERWWRP�RI�WKH�VFUHHQ��RU�QRW�ZRUNLQJ�DW�DOO��2Q�0D\�����������'HIHQGDQW�LVVXHG�D�QRWLFH�RQ�

LWV� ZHEVLWH�� DQQRXQFLQJ� WKH� ³���LQFK� 0DF%RRN� 3UR� 'LVSOD\� %DFNOLJKW� 6HUYLFH� 3URJUDP�´�

�³%DFNOLJKW�6HUYLFH�3URJUDP´��DQG�DFNQRZOHGJLQJ�WKH�GLVSOD\�EDFNOLJKW�LVVXHV���7KH�%DFNOLJKW�

6HUYLFH�3URJUDP�GRHV�QRW�DSSO\�WR����LQFK�0DF%RRN�3URV�RU�0DF%RRN�3UR�PRGHOV�DIWHU�����������

��� ,Q�DGGLWLRQ��HYHQ�SULRU�WR�DQQRXQFLQJ�WKH�%DFNOLJKW�6HUYLFH�3URJUDP��'HIHQGDQW�

ZDV�DZDUH�RI�WKH�GHIHFWLYH�QDWXUH�RI�WKH�IOH[�FDEOH�GHVLJQ�EHFDXVH�FRQVXPHUV�SRVWHG�FRPSODLQWV�

RQ�'HIHQGDQW¶V�ZHEVLWH� DQG�RU� VXEPLWWHG� UHSDLU� WLFNHWV� WR�'HIHQGDQW¶V�*HQLXV�%DU��$V� WR� WKH�

IRUPHU��3ODLQWLII�LV�LQIRUPHG�DQG�EHOLHYHV�WKDW�'HIHQGDQW�RIWHQ�UHPRYHG�FRQVXPHU�WKUHDGV�SRVWHG�

�����������������������������������������������������������

��%DFNOLJKW�LV�D�IRUP�RI�LOOXPLQDWLRQ�XVHG�WR�LOOXPLQDWH�D�GLVSOD\�VFUHHQ���
��KWWSV���ZZZ�DSSOH�FRP�VXSSRUW����LQFK�PDFERRN�SUR�GLVSOD\�EDFNOLJKW�VHUYLFH���ODVW�

DFFHVVHG����������
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RQ�LWV�ZHEVLWH�WKDW�GLVFXVVHG�WKH�GHIHFWLYH�IOH[�FDEOH�GHVLJQ�DQG�GLVSOD\�EDFNOLJKW�LVVXHV��$V�WR�

WKH� UHSDLU� WLFNHWV�� EHFDXVH� WKHVH� GHIHFWV� W\SLFDOO\� PDQLIHVWHG� DIWHU�$SSOH¶V� RQH�\HDU� ZULWWHQ�

ZDUUDQW\��LQ�RUGHU�WR�UHSDLU�WKH�GHIHFWV��$SSOH�TXRWHG�FRQVXPHUV�KXQGUHGV�RI�GROODUV�WR�UHSODFH�

WKH� HQWLUH� GLVSOD\� VFUHHQ�� 7KXV�� DIWHU� WKH� ZDUUDQW\� SHULRG� H[SLUHV�� FRQVXPHUV� DUH� OHIW� ZLWK� D�

GHIHFWLYH�ODSWRS��DQG�IRUFHG�WR�SD\�IRU�WKH�H[SHQVLYH�FRVWV�RI�UHSDLULQJ�WKH�HQWLUH�GLVSOD\�VFUHHQ�

LQ�RUGHU�WR�KDYH�D�IXQFWLRQLQJ�ODSWRS���

��� 'HVSLWH� KDYLQJ�NQRZOHGJH�RI� WKH�GHIHFWLYH� IOH[� FDEOH� GHVLJQ�� DW� QR� WLPH�ZKLOH�

'HIHQGDQW�DGYHUWLVHG�DQG�VROG�WKH�0DF%RRN�3URV�GLG�'HIHQGDQW�GLVFORVH�WR�3ODLQWLII�DQG�RWKHU�

FRQVXPHUV�WKDW�WKH�IOH[�FDEOHV�ZHUH�GHIHFWLYH��RU�WKDW�WKH�ODSWRS�ZDV�SURQH�WR�GLVSOD\�EDFNOLJKW�

LVVXHV��+DG�'HIHQGDQW�QRWLILHG�LWV�FRQVXPHUV�RI�WKHVH�GHIHFWV��DQG�KDG�LWV�FRQVXPHUV�NQRZQ�RI�

'HIHQGDQW¶V� IDOVH�DQG�PLVOHDGLQJ�DGYHUWLVLQJ�� LWV�FRQVXPHUV�ZRXOG�QRW�RWKHUZLVH�SXUFKDVHG�D�

SXUSRUWHGO\�KLJK�HQG�ODSWRS�FRVWLQJ�DSSUR[LPDWHO\�����������WR��������������

��� 1XPHURXV�FRQVXPHUV��LQFOXGLQJ�3ODLQWLII��KDYH�UHSRUWHG�GLVSOD\�EDFNOLJKW�LVVXHV�

ZKHQ�RSHQLQJ�DQG�FORVLQJ� WKHLU�0DF%RRN�3UR� ODSWRSV��DQG�KDYH�SRVWHG�FRPPHQWV�RQ�YDULRXV�

RQOLQH�IRUXPV��EORJV��DQG�$SSOH¶V�ZHEVLWH��)XUWKHU��D�FRQVXPHU�VWDUWHG�D�SHWLWLRQ�RQ�&KDQJH�RUJ�

±�ZKLFK� LQFOXGHV� FORVH� WR� ������� VLJQDWXUHV� ±� UHTXHVWLQJ� WKDW�'HIHQGDQW� ODXQFK� DQ� H[WHQGHG�

ZDUUDQW\�SURJUDP�WR�DGGUHVV�WKH�GLVSOD\�EDFNOLJKW�LVVXHV���

���� 1RW�RQO\�KDV�'HIHQGDQW�VROG�WKH�GHIHFWLYH�0DF%RRN�3UR��'HIHQGDQW�XQUHDVRQDEO\�

GHOD\HG�LVVXLQJ�D�UHSDLU�SURJUDP�GHVSLWH�WKH�IDFW�WKDW�LW�ERWK�NQHZ�DQG�VKRXOG�KDYH�NQRZQ�WKDW�

WKH�IOH[�FDEOHV�UHVXOWHG�LQ�EDFNOLJKW�GLVSOD\�VFUHHQV�WKDW�UHQGHUHG�WKH�ODSWRSV�LQRSHUDEOH�EHIRUH�LW�

LVVXHG�D�QRWLFH�UHJDUGLQJ�WKH�%DFNOLJKW�6HUYLFH�3URJUDP���

���� ,Q� DGGLWLRQ�� DQRWKHU� &KDQJH�RUJ� SHWLWLRQ� ZDV� VWDUWHG� DGGUHVVLQJ� $SSOH¶V�

LQDGHTXDWH� %DFNOLJKW� 6HUYLFH� 3URJUDP�� FLWLQJ� FRPSODLQWV� WKDW�$SSOH� UHIXVHG� WR� SURYLGH� IUHH�

GLVSOD\�UHSDLU�RU�UHSDLU�UHIXQGV�XQGHU�WKH�SURJUDP�WR�FHUWDLQ�FXVWRPHUV�EHFDXVH�³WKH�VHULDO�QXPEHU�

�����������������������������������������������������������

��7KH�SULFH�RI�WKH�0DF%RRN�3UR�YDULHV��GHSHQGLQJ�RQ�VWRUDJH�VL]H����
��KWWSV���ZZZ�FKDQJH�RUJ�S�DSSOH�IL[�DOO�PDFERRN�SUR������DQG�ODWHU�ZLWK�VWDJH�OLJKW�HIIHFW�

RU�EDFNOLJKW�VKXWGRZQ�IOH[JDWH��ODVW�DFFHVVHG����������
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GRHV� QRW� TXDOLI\�´� RU� ³WKH� V\VWHP� GRHV� QRW� SURFHVV�´� RU� QRW� SURYLGLQJ� D� UHDVRQ� DW� DOO����7KH�

%DFNOLJKW�6HUYLFH�3URJUDP�LV�LQDGHTXDWH�DOVR�LQ�WKDW�LW�GRHV�QRW�SURYLGH�UHSDLU�VHUYLFHV�WR�WKH����

LQFK�0DF%RRN�3URV�RU�IRU�0DF%RRN�3URV�DIWHU�WKH�\HDU��������

���� $FFRUGLQJO\��3ODLQWLII�EULQJV�WKLV�FODVV�DFWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�DOO�RWKHU�

VLPLODUO\�VLWXDWHG�FRQVXPHUV�VHHNLQJ�PRQHWDU\�UHOLHI�DQG�DQ�RUGHU�IRUFLQJ�'HIHQGDQW�WR�SURYLGH�

DSSURSULDWH�LQMXQFWLYH�UHOLHI�E\�QR�ORQJHU�GHIUDXGLQJ�WKH�SXEOLF�DQG�LWV�FRQVXPHUV�E\�DGYHUWLVLQJ�

DQG� VHOOLQJ� WKH�0DF%RRN� 3UR�PRGHOV� ZLWK� WKH� GHIHFWLYH� IOH[� FDEOHV�� DQG� E\� HQVXULQJ� WKDW� LW�

SURYLGHV� DQ� DGHTXDWH�� FRPSUHKHQVLYH� SURJUDP� IRU� UHSDLULQJ� DOO� 0DF%RRN� 3UR� PRGHOV� WKDW�

H[SHULHQFH�EDFNOLJKW�GLVSOD\�LVVXHV�DQG�RU�ZLOO�PDQLIHVW�EDFNOLJKW�GLVSOD\�LVVXHV�LQ�WKH�IXWXUH����

3$57,(6�

���� 3ODLQWLII� LV� DQG� DW� DOO�PDWHULDO� WLPHV�ZDV� D� FLWL]HQ� DQG� UHVLGHQW� RI� 6DQ� -RDTXLQ�

&RXQW\�� &DOLIRUQLD�� 3ODLQWLII� SXUFKDVHG� WKH� 0DF%RRN� 3UR� DW� LVVXH� DW� %HVW� %X\� LQ� 6DQ� -RVH��

&DOLIRUQLD���

���� 'HIHQGDQW�LV�D�&DOLIRUQLD�FRUSRUDWLRQ�ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�DW�2QH�

$SSOH�3DUN�:D\��&XSHUWLQR��&DOLIRUQLD��������'HIHQGDQW�LV�D�PXOWLQDWLRQDO�FRPSDQ\�WKDW�GHVLJQV��

GHYHORSV��DQG�VHOOV�FRQVXPHU�HOHFWURQLFV��FRPSXWHU�VRIWZDUH��DQG�RQOLQH�VHUYLFHV���

���� '2(6� �� WKURXJK� ��� LQFOXVLYH� DUH� QRZ� DQG�RU� DW� DOO� WLPHV� PHQWLRQHG� LQ� WKLV�

&RPSODLQW�ZHUH�OLFHQVHG�WR�GR�EXVLQHVV�DQG�RU�DFWXDOO\�GRLQJ�EXVLQHVV�LQ�WKH�6WDWH�RI�&DOLIRUQLD��

3ODLQWLII�GRHV�QRW�NQRZ�WKH�WUXH�QDPHV�RU�FDSDFLWLHV��ZKHWKHU�LQGLYLGXDO��SDUWQHU��RU�FRUSRUDWH��RI�

'2(6��� WKURXJK� ���� LQFOXVLYH� DQG� IRU� WKDW� UHDVRQ��'2(6� �� WKURXJK� ��� DUH� VXHG� XQGHU� VXFK�

ILFWLWLRXV�QDPHV��3ODLQWLII�ZLOO�VHHN�OHDYH�RI�FRXUW�WR�DPHQG�WKLV�&RPSODLQW�WR�DOOHJH�VXFK�QDPHV�

DQG�FDSDFLWLHV�DV�VRRQ�DV�WKH\�DUH�DVFHUWDLQHG��

-85,6',&7,21�$1'�9(18(�

���� -XULVGLFWLRQ�LV�SURSHU�LQ�WKLV�&RXUW�SXUVXDQW�WR����8�6�&���������G��EHFDXVH�DW�OHDVW�

RQH�PHPEHU�RI�WKH�SXWDWLYH�&ODVV�LV�D�FLWL]HQ�RI�D�6WDWH�RWKHU�WKDQ�WKDW�RI�WKH�'HIHQGDQW��WKHUH�DUH�

�����������������������������������������������������������

��KWWSV���ZZZ�FKDQJH�RUJ�S�DSSOH�VWRS�DYRLGLQJ�UHIXQGV�WR�XVHUV�DIIHFWHG�E\�PDFERRN�SUR�

EDFNOLJKW�VHUYLFH�SURJUDP��ODVW�DFFHVVHG����������
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PRUH�WKDQ�����&ODVV�PHPEHUV��DQG�WKH�GDPDJHV�VXIIHUHG�DQG�VRXJKW�WR�EH�UHFRYHUHG�KHUHLQ�WRWDO��

LQ�WKH�DJJUHJDWH��LQ�H[FHVV�RI�������������H[FOXVLYH�RI�LQWHUHVWV�DQG�FRVWV���

���� 3HUVRQDO�MXULVGLFWLRQ�LV�SURSHU�EHFDXVH�'HIHQGDQW¶V�SULQFLSDO�SODFH�RI�EXVLQHVV�LV�

ZLWKLQ�WKLV�'LVWULFW�DQG�'HIHQGDQW�KDV�SXUSRVHIXOO\�DYDLOHG�LWVHOI�RI�WKH�SULYLOHJH�RI�FRQGXFWLQJ�

EXVLQHVV�DFWLYLWLHV�ZLWKLQ�WKLV�'LVWULFW��

���� 7KH�&RXUW�KDV�RULJLQDO�MXULVGLFWLRQ�XQGHU�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW��³&$)$´��

DQG�RU�VXSSOHPHQWDO�MXULVGLFWLRQ�XQGHU����8�6�&�����������

���� 9HQXH�LV�SURSHU�XQGHU����8�6�&���������EHFDXVH�'HIHQGDQW��DW�DOO�PDWHULDO�WLPHV��

KDV� KDG� FRQWLQXRXV� DQG� V\VWHPDWLF� FRQWDFWV� LQ� WKLV� 'LVWULFW� E\� DFWLYHO\� GRLQJ� EXVLQHVV� DQG�

SHUSHWXDWLQJ�WKH�GHFHSWLYH�EXVLQHVV�SUDFWLFHV�WKDW�DUH�WKH�VXEMHFW�RI�WKLV�ODZVXLW�LQ�WKLV�'LVWULFW��,Q�

DGGLWLRQ��D�VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�3ODLQWLII¶V�FODLPV�RFFXUUHG�LQ�

WKLV�'LVWULFW�LQ�WKDW�3ODLQWLII�SXUFKDVHG�KLV�0DF%RRN�3UR�LQ�WKLV�'LVWULFW��

&$/,)251,$�&+2,&(�2)�/$:�$//(*$7,216�

���� %HFDXVH�WKLV�&RPSODLQW�LV�EURXJKW�LQ�&DOLIRUQLD��&DOLIRUQLD¶V�FKRLFH�RI�ODZ�UHJLPH�

JRYHUQV� WKH� VWDWH� ODZ� DOOHJDWLRQV� LQ� WKLV� &RPSODLQW�� 8QGHU� &DOLIRUQLD¶V� JRYHUQPHQWDO�

LQWHUHVW�FRPSDUDWLYH�LPSDLUPHQW�FKRLFH�RI�ODZ�UXOHV��&DOLIRUQLD�ODZ�DSSOLHV�WR�WKH�FODLPV�RI�DOO�

&ODVV�PHPEHUV��UHJDUGOHVV�RI�WKHLU�VWDWH�RI�UHVLGHQFH�RU�VWDWH�RI�SXUFKDVH���

���� %HFDXVH�$SSOH�LV�KHDGTXDUWHUHG��DQG�PDGH�DOO�GHFLVLRQV�UHOHYDQW�WR�WKHVH�FODLPV��

LQ�&DOLIRUQLD��&DOLIRUQLD�KDV�D�VXEVWDQWLDO�FRQQHFWLRQ� WR��DQG�PDWHULDOO\�JUHDWHU� LQWHUHVW� LQ�� WKH�

ULJKWV��LQWHUHVWV��DQG�SROLFLHV�LQYROYHG�LQ�WKLV�DFWLRQ�WKDQ�DQ\�RWKHU�VWDWH���

)$&76�

&RPPRQ�)DFWXDO�%DFNJURXQG�

���� $SSOH�ILUVW�LQWURGXFHG�WKH�0DF%RRN�3UR�OLQH�RI�ODSWRSV�LQ�-DQXDU\�������PDUNHWLQJ�

LWV�QHZ�OLQH�RI�ODSWRSV�DV�WKH�IDVWHVW�DQG�WKLQQHVW�0DF�QRWHERRN�HYHU��,Q�LWV�SUHVV�UHOHDVH�IRU�WKH�
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QHZ�0DF%RRN�3UR� ODSWRS����$SSOH� GHVFULEHV� LWVHOI� DV� UHYROXWLRQL]LQJ� WKH�ZRUOG� RI� WHFKQRORJ\��

SDUWLFXODUO\�UHJDUGLQJ�SHUVRQDO�FRPSXWHUV��

$SSOH�LJQLWHG�WKH�SHUVRQDO�FRPSXWHU�UHYROXWLRQ�LQ�WKH�����V�ZLWK�

WKH�$SSOH�,,�DQG�UHLQYHQWHG�WKH�SHUVRQDO�FRPSXWHU�LQ�WKH�����V�ZLWK�

WKH� 0DFLQWRVK�� 7RGD\�� $SSOH� FRQWLQXHV� WR� OHDG� WKH� LQGXVWU\� LQ�

LQQRYDWLRQ� ZLWK� LWV� DZDUG�ZLQQLQJ� GHVNWRS� DQG� QRWHERRN�

FRPSXWHUV�� 26� ;� RSHUDWLQJ� V\VWHP�� DQG� L/LIH� DQG� SURIHVVLRQDO�

DSSOLFDWLRQV«�

���� 2YHU�WKH�\HDUV��$SSOH�UHOHDVHG�XSGDWHG�YHUVLRQV�RI�WKH�0DF%RRN�3UR�WKDW�LQFOXGHG�

QHZ� IHDWXUHV�� LQFOXGLQJ� 5HWLQD� 'LVSOD\�� WKLQQHU� DQG� OLJKWHU� PRGHOV�� IDVWHU� SURFHVVRUV�� DQG�

UHGHVLJQHG�NH\ERDUGV��DPRQJ�RWKHU�IHDWXUHV������

���� 2Q�RU�DERXW�2FWREHU�����������$SSOH�UHOHDVHG�D�QHZ�0DF%RRN�3UR�PRGHO��ZKLFK�

LW�FKDUDFWHUL]HG�DV�WKH�WKLQQHVW�DQG�OLJKWHVW�0DF%RRN�3UR�PRGHO�HYHU��ZLWK�WKH�EHVW�HYHU�GLVSOD\�

VFUHHQ�RI�DQ\�RI�WKH�0DF%RRN�3UR�PRGHOV��

���� ,Q�2FWREHU�������$SSOH�LQWURGXFHG�WKH�QHZ�0DF%RRN�3UR�PRGHO�GXULQJ�LWV�ODXQFK�

HYHQW� DW�$SSOH¶V� KHDGTXDUWHUV� LQ� &XSHUWLQR�� &DOLIRUQLD��'XULQJ� WKH� HYHQW��$SSOH¶V�&(2��7LP�

&RRN��GHVFULEHG�WKH�QHZ�0DF%RRN�3UR�DV�³DEVROXWHO\�LQFUHGLEOH�´����3KLO�6FKLOOHU��9LFH�3UHVLGHQW�

IRU�:RUOGZLGH�0DUNHWLQJ�� SUDLVHG� WKH�0DF%RRN� 3UR� DV� ³WKH� QHZ� JROG� VWDQGDUG� RI� QRWHERRN�

FRPSXWHUV�´�³LPSUHVVLYH�´�DQG�³WKH�PRVW�IRUZDUG�ORRNLQJ��DGYDQFHG�0DF%RRN�OLQH�ZH�KDYH�HYHU�

KDG�´���-RQDWKDQ�,YH��IRUPHU�&KLHI�'HVLJQ�2IILFHU�IRU�$SSOH��GHVFULEHG�WKH�0DF%RRN�3UR�DV�³DQ�

H[WUHPHO\�SXUSRVHIXO�DQG�SRZHUIXO�FUHDWLYH�WRRO�´�DQG�³D�PLOHVWRQH�LQ�WKH�HYROXWLRQ�RI�WKH�0DF�´�������

�����������������������������������������������������������

��KWWSV���ZZZ�DSSOH�FRP�QHZVURRP�����������$SSOH�,QWURGXFHV�0DF%RRN�3UR���ODVW�DFFHVVHG�

���������
���KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y ��-�R.����N��ODVW�DFFHVVHG����������
���Id����
���Id���
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���� )XUWKHU��GXULQJ�WKH�ODXQFK�HYHQW��0U��6FKLOOHU�KLJKOLJKWHG�VHYHUDO�GHILQLQJ�IHDWXUHV�

RI�WKH�QHZ�0DF%RRN�3UR����VRPH�RI�ZKLFK�LQFOXGH��

•� ³,W�LV�VLPSO\�WKH�WKLQQHVW�DQG�OLJKWHVW�0DF%RRN�3UR�ZH�KDYH�HYHU�PDGH�´�7KH����

LQFK�PRGHO�LV�����WKLQQHU������VPDOOHU�LQ�YROXPH��DQG�KDOI�D�SRXQG�OHVV�WKDQ�WKH�

SUHYLRXV�PRGHO��7KH����LQFK�PRGHO�LV�����WKLQQHU������VPDOOHU�LQ�YROXPH��DQG�

KDOI�D�SRXQG�OHVV�WKDQ�WKH�SUHYLRXV�PRGHO���

•� ³7KH�GLVSOD\�RI�WKH�QHZ�$SSOH�3UR�LV�VLPSO\�WKH�EHVW�GLVSOD\�ZH¶YH�HYHU�PDGH�RQ�

D�0DF�´�&RPSDUHG�WR�WKH�SUHYLRXV����LQFK�0DF%RRN�3UR�PRGHO��WKH�QHZ�PRGHO�

LV�����EULJKWHU��KDV�����KLJKHU�FRQWUDVW�UDWLR��DQG�����PRUH�FRORUV����

•� 7KH�V\QHUJLVP�EHWZHHQ�WKH�QHZ�7RXFK�%DU�DQG�WKH�0DF%RRN�3UR¶V�GLVSOD\�VFUHHQ���

&RQVXPHUV� FDQ� XWLOL]H� WKH� 7RXFK� %DU� WR� FRPSRVH� HPDLOV�� HGLW� YLGHRV� DQG�

SKRWRJUDSKV�� DGMXVW� WKH� GLVSOD\� VFUHHQ� EULJKWQHVV�� DPRQJ� RWKHU� WDVNV�� ZLWKRXW�

FOLFNLQJ�WKH�NH\ERDUG��7KH�RSWLRQV�RQ�WKH�7RXFK�%DU�SDQHO�RQ�ZKLFK�WKH�FRQVXPHU�

FOLFNV� DUH� GLVSOD\HG� RQ� WKH� ODSWRS¶V� VFUHHQ��7KHUHIRUH�� WKH� IXQFWLRQDOLW\� RI� WKH�

GLVSOD\�VFUHHQ�LV�FHQWUDO�WR�WKH�XWLOL]DWLRQ�RI�WKH�7RXFK�%DU����

���� $SSOH� GHVFULEHG� WKH� QHZ� 0DF%RRN� 3UR� ODSWRS� DV� ³EXLOW� RQ� JURXQGEUHDNLQJ�

LGHDV�´���7KH�0DF%RRN�3UR�LQFOXGHG�D�7RXFK�%DU��D�VPDOO�VWULS�DW�WKH�WRS�RI�WKH�VFUHHQ�WKDW�IHDWXUHV�

D�OLJKW�XS�WRXFK�EDVHG�SDQHO�WKDW�UHSODFHV�FHUWDLQ�IXQFWLRQ�NH\V�RQ�WKH�NH\ERDUG��2Q�LWV�ZHEVLWH��

$SSOH�IODXQWHG�WKLV�QHZ�0DF%RRN�3UR�DV�³>D@�WRXFK�RI�JHQLXV�´����

�

�

�

�

�����������������������������������������������������������

���Id����
���KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG����������
���Id����
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���� $SSOH� DGYHUWLVHG� WKH�0DF%RRN� 3UR� DV� WKH� WKLQQHVW� DQG� OLJKWHVW�0DF%RRN� 3UR�

PRGHO�HYHU��XS�WR�����WKLQQHU�WKDQ�SUHYLRXV�PRGHOV��DQG�ZHLJKLQJ���SRXQGV�DQG�PHDVXULQJ�LQ�DW�

�����PP�RI�WKLFNQHVV��GRZQ�IURP����PP��IRU�WKH����LQFK�PRGHO����$SSOH�ERDVWHG�WKDW�WKH�QHZ�

0DF%RRN�3UR�³KDV�WKH�EULJKWHVW��PRVW�FRORUIXO�0DF�QRWHERRN�GLVSOD\�HYHU�´�ZLWK�����EULJKWHU�

GLVSOD\�WKDQ�SULRU�PRGHOV�������

�

�

�

�

�

�

�

�

�����������������������������������������������������������

���Id���
���Id���

Case 5:20-cv-05857   Document 1   Filed 08/19/20   Page 9 of 43



�

�����
&ODVV�$FWLRQ�&RPSODLQW�

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

�

�

�

�

�

�

�

�

�

�

�

���� $SSOH¶V�ZHEVLWH�HPSKDVL]HG�WKDW�³>W@KH�QHZ�GLVSOD\�LQ�WKH�0DF%RRN�3UR�LV�WKH�

EHVW�HYHU�LQ�D�0DF�QRWHERRN�´�DQG�WKDW�LW�³HQVXUHV�WUXHU�WR�OLIH�SLFWXUHV�ZLWK�UHDOLVWLFDOO\�YLYLG�

GHWDLOV«´����

�

�

�

�

�

�

�

�

�
�

�

�����������������������������������������������������������

���Id���
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���� $SSOH�EHJDQ�VHOOLQJ�WKH�QHZ�0DF%RRN�3UR�RQ�RU�DERXW�2FWREHU�����������6LQFH�

WKHQ��$SSOH�KDV�UHOHDVHG�XSGDWHG�YHUVLRQV�RI�WKH�0DF%RRN�3UR�LQ�������������DQG�������ZKLFK�

ZHUH�VLPLODU�WR�WKH�2FWREHU������PRGHO���$SSOH�FKDUJHV�D�SUHPLXP�SULFH�IRU�LWV�0DF%RRN�3URV��

UDQJLQJ�IURP��������WR�����������

���� %DVHG� RQ�$SSOH¶V� YDULRXV� UHSUHVHQWDWLRQV� WKDW� WKH�0DF%RRN� 3UR�PRGHOV� VLQFH�

2FWREHU� ����� DUH� KLJK�HQG� DQG� UHYROXWLRQDU\� ODSWRSV�� FRQVXPHUV� DFURVV� WKH� FRXQWU\� SD\� D�

SUHPLXP�SULFH�IRU�WKH�0DF%RRN�3UR�ODSWRSV��EHOLHYLQJ�WKDW�WKH\�DUH�OLJKWHU��WKLQQHU��DQG�KDYH�D�

EHWWHU�GLVSOD\�VFUHHQ�WKDQ�RWKHU�ODSWRSV�RQ�WKH�PDUNHW��

7KH�0DF%RRN�3UR�,V�'HIHFWLYH�

���� 7KH�0DF%RRN�3UR�KDV�D�GHIHFWLYH�IOH[�FDEOH��ZKLFK�FRQQHFWV�WKH�ODSWRS¶V�GLVSOD\�

VFUHHQ�WR�WKH�EDVH�RI�WKH�ODSWRS��7KH�IOH[�FDEOH�LV�D�ODWHQW��SK\VLFDO�GHIHFW��%HJLQQLQJ�ZLWK�WKH�QHZ�

PRGHO�RI�0DF%RRN�3UR�ODSWRSV�IURP�LQ�RU�DURXQG�2FWREHU�������$SSOH�RSWHG�WR�XVH�D�IOH[LEOH�

ULEERQ�FDEOH� WR�FRQQHFW� WKH�GLVSOD\�VFUHHQ� WR�D�GLVSOD\�FRQWUROOHU�ERDUG� LQ�RUGHU� WR�GHVLJQ� WKH�

WKLQQHVW�DQG�OLJKWHVW� ODSWRS��$Q�LPDJH�RI� WKH�IOH[�FDEOH�ZUDSSHG�DURXQG�WKH�GLVSOD\�FRQWUROOHU�

ERDUG�LV�VKRZQ�EHORZ����

�

�

�

�

�

�

�

�

�

�

�����������������������������������������������������������

���KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV��LIL[LW�RUJ�EORJ�������IOH[JDWH���ODVW�

DFFHVVHG����������
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���� 7KH� IOH[LEOH�FDEOHV�ZUDS�RYHU� WKH�GLVSOD\�FRQWUROOHU�ERDUG�DQG�GHWHULRUDWH�RYHU�

WLPH�ZLWK�WKH�RUGLQDU\�XVH�RI�RSHQLQJ�DQG�FORVLQJ�WKH�ODSWRS�GLVSOD\�VFUHHQ��7KH�GHWHULRUDWLRQ�RI�

WKH� IOH[�FDEOHV� UHVXOWV� LQ� WKH�GLVSOD\�VFUHHQ�H[KLELWLQJ�GDUN�VSRWV�DQG�RU� LQ� WKH�GLVSOD\�VFUHHQ�

WXUQLQJ� FRPSOHWHO\� EODFN� ZKHQ� WKH� ODSWRS� VFUHHQ� LV� RSHQ� EH\RQG� FHUWDLQ� DQJOHV� �ZLWK� VRPH�

FRQVXPHUV� FRPSODLQLQJ�RI� H[SHULHQFLQJ� LVVXHV� LI� WKH\� RSHQHG� WKH� VFUHHQ� EH\RQG� D� ���GHJUHH�

DQJOH��� 7KHUHIRUH�� FRQVXPHUV� DUH� SUHYHQWHG� IURP� XVLQJ� WKHLU� ODSWRSV� IRU� WKHLU� RUGLQDU\� DQG�

LQWHQGHG�SXUSRVH��WR�RSHQ�WKH�GLVSOD\�VFUHHQ�EH\RQG�D����GHJUHH�DQJOH�ZKHQ�XVLQJ�WKH�ODSWRS����

���� 6LQFH�WKH�UHOHDVH�RI�WKH�0DF%RRN�3UR�LQ�RU�DURXQG�2FWREHU�������FRQVXPHUV�KDYH�

IORRGHG� IRUXPV��EORJV��DQG�$SSOH¶V�ZHEVLWH�ZLWK�FRPSODLQWV�DERXW� WKH� LVVXHV�ZLWK� WKH�GLVSOD\�

VFUHHQ��LQFOXGLQJ�WKDW�WKH�VFUHHQ�VKRZV�GDUN�VSRWV�DQG�VKXWV�GRZQ�FRPSOHWHO\��

VRILH��SRVWHG�RQ�0DUFK����������DW������DP�

7KLV�MXVW�KDSSHQHG�WR�P\�PDFERRN�SUR���¶�DV�ZHOO���)LUVW�WKH�VWDJH�OLJKW�DSSHDUHG�DQG�QRZ��

WZR�ZHHNV�ODWHU�,�FDQ¶W�RSHQ�LW�PRUH�WKHQ�����ZLWKRXW�LW¶V�JRLQJ�EODFN�����\HDU�ZDUUDQW\�

KDV�MXVW�H[SLUHG������

7DPL��SRVWHG�RQ�0DUFK����������DW�������DP�

7KDQN�\RX�IRU�WKLV���,¶YH�KDG�WKH�H[DFW�VDPH�SUREOHP�ZLWK�P\������0%3���´�ZLWK�7RXFK�

%DU���)LUVW�WKH�VWDJH�OLJKW�HIIHFW��WKHQ�WKH�EODFNLQJ�RXW�LI�RSHQHG�SDVW����GHJUHHV���:DUUDQW\�

H[SLUHG�VL[�PRQWKV�DJR���,�GLGQ¶W�H[SHFW�WR�QHHG�$SSOH�&DUH�IRU�D���N�PDFKLQH��JLYHQ�P\�

ODVW�0%3�ODVWHG�ILYH�\HDUV�DQG�ZDV�VWLOO�JRLQJ�VWURQJ�ZKHQ�,�SDVVHG�LW�RQ�WR�D�QLHFH���$SSOH�

VKRXOG� GR� WKH� GHFHQW� WKLQJ�� � ,¶YH� EHHQ� D� OR\DO�$SSOH� XVHU� IRU� \HDUV� EXW� WKLV� KDV� PH�

TXHVWLRQLQJ�WKDW������

,PUXO�+XGD��SRVWHG�RQ�0DUFK����������DW������DP�

+L��,�DP�JUDGXDWH�VWXGHQW�ZKR�VSHQW������GROODU�RXW�RI������VDYLQJV�IRU�0%3������RFW�

0RGHO���1RZ�,�DP�VFUHZHG���7KH�VFUHHQ�LV�YHU\�GDUN���,W�ILUVW�VHHPV�FRPSOHWHO\�WXUQHG�RII���

�����������������������������������������������������������

���KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���LIL[LW�RUJ�EORJ�������IOH[JDWH���ODVW�

DFFHVVHG����������
���Id���
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%XW�DIWHU�ORRNLQJ�YHU\�FDUHIXOO\��<RX�FDQ�VHH�WKDW�LW�LV�DFWXDOO\�RQ���%XW�GHILQLWHO\�LQ�D�QRQ�

ZRUNLQJ�FRQGLWLRQ���:KDW�FDQ�,�GR"��6KRXOG�,�UHSODFH�LW"��,I�LW�UHSODFH�LW��GR�,�KDYH�WR�GR�

WKDW�DJDLQ�LQ����\HDUV"��,V�WKHUH�DUH�D�ODZVXLW�RU�SHWLWLRQ"��,�DP�WKLQNLQJ�DERXW�XVLQJ�LW�ZLWK�

H[WHUQDO�PRQLWRU�LQVWHDG�RI�UHSODFLQJ�GLVSOD\������

6XSXQ��SRVWHG�RQ�0DUFK����������DW�������SP�

+L���7KLV�KDSSHQHG�WR�P\�0%3�������MXVW�RQH�ZHHN�DIWHU�WKH�ZDUUDQW\���:HQW�IURP�GHDOHU�

WR�GHDOHU�� WULHG�$SSOH�� ILQDOO\�SDLG�/.5���������� �86'������DQG�JRW� WKH�ZKROH�VFUHHQ�

UHSODFHG���,�GRQ¶W�NQRZ�LI�WKLV�LV�D�SHUPDQHQW�VROXWLRQ�VLQFH�WKH�QHZ�VFUHHQ�FDEOH�LV�ERXQG�

WR�IDLO�WRR��MXVW�DURXQG�WKH�\HDU�PDUN���,W�LV�QRW�KRZ��LW�LV�ZKHQ�\RXU�0%3�JHW�DIIHFWHG��

EHFDXVH�XOWLPDWHO\�DOO�0%3�ZLOO�HQG�XS�ZLWK� WKLV� LVVXH�VRRQHU�RU� ODWHU�� �6R� LI�\RXU�DUH�

WKLQNLQJ�P\�0%3�LV�VWLOO�QRW�DIIHFWHG��GRQ¶W�ZRUU\�LW�ZLOO«7KLV�LV�ZKDW�KDSSHQ�ZKHQ�µ7LP�

$SSOH¶�WDNHV�RYHU�IURP�µ6WHYH�$SSOH¶�DQG�HQG�XS�ZLWK�µ5RWWHQ�$SSOHV¶���6LQJHG�WKH�SHWLWLRQ�

DQG�ZDLWLQJ�IRU�VRPH�JRRG�QHZV����

&KLQJ��SRVWHG�RQ�-DQXDU\����������DW������DP�

0\�0DF%RRN�SUR�ZLWK�WRXFK�EDU�ERXJKW�LQ�������DQG�WKH�VWDJH�OLJKW�HIIHFW�DSSHDUHG�DW�WKH�

ILUVW�ZHHN�ZKLOH�ZDWFKLQJ�YLGHR�� �$QG� LW� LV� VWLOO� UHJXODUO\�DSSHDUHG«DIWHU� UHDGLQJ� WKLV�

EORJ��,�MXVW�UHDOL]HG�KRZ�VHULRXV�LW�LV�DQG�ZLOO�VHQG�EDFN�DVDS���7KDQNV������

1RRU�6DEDUXOODK�%�6XJLPDQ��SRVWHG�RQ�-DQXDU\����������DW������SP�

+DSSHQHG�WR�XV�WRR���0%3�UHWLQD�GLVSOD\��������$W�ILUVW�LW�ZDV�D�EURNHQ�VFUHHQ���6SHQG�D�

IRUWXQH�DV�DSSOH�VD\V�LWV�RXU�IDXOW���$IWHU���PRQWKV�RU�VR�QRZ�ZH�KDYH�WKH�LVVXH�H[DFWO\�

H[SODLQHG�KHUH���$W�DURXQG����GHJ���:H�ZHQW�WR�DSSOH�UHSDLU�FHQWUH�>sic@�DQG�WKH�IHOOD�RYHU�

WKHUH�VD\V�RK�LW¶V�TXLWH�FRPPRQ���<RX�DUH�DPRQJ�����RWKHUV�ZKR�KDYH�WKLV�SUREOHP���1RZ�

ZH�SDLG�NLGQH\�ZRUWK\�SULFH�DQG�L�IHHO�ZH�NLQGD�JHW�EODFN�PDUNHW�VFDP�DIWHU�VHUYLFH������

�����������������������������������������������������������

���Id��
���Id��
���Id��
���Id���
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6HUJH\��SRVWHG�RQ�2FWREHU����������

,�KDYH�WKH�VDPH�LVVXH�ZLWK�P\�0%3�WRXFK�EDU�������$SSOH�GHQLHG�LW�DQG�VXJJHVWV�PH�WR�

SD\�IRU�WKH�UHSDLULQJ��,WV�>sic@�YHU\�VDG��,�RSHQ�WKUHDG�RQ�$SSOH «���

&KXFN��SRVWHG�RQ�'HFHPEHU���������

«2XU�FKLOG�ERXJKW�D�PDFERRN�SUR�IRU�FROOHJH��1RZ��EDUHO\�DIWHU���\HDUV�ZLWK�WKLV�QHDUO\�

������PDFKLQH��LW�WRR�KDV�D�PRQLWRU�FDEOH�LVVXH��:H�PDGH�DQ�DSSRLQWPHQW�DW�WKH�DSSOH�

VWRUH��FORVHVW�RQH�RYHU�DQ�KRXU�DZD\��DQG�ZHUH�WROG�ZRXOG�EH�D������IL[�SOXV�PRUH�LI�DQ\�

DGGLWLRQDO�SUREOHPV�ZHUH�IRXQG��6R�ZH�SXUFKDVHG�D�QHZ�PDFERRN�SUR�GXH�WR�WKH�XUJHQF\��

&RLQFLGHQWDOO\� WKH� PDQ� EHVLGH� XV� DW� WKH� DSSOH� VWRUH� WDEOH� KDG� WKH� (;$&7� 6$0(�

0$&%22.�021,725�,668(�ZLWK�KLV�FROOHJH�GDXJKWHU¶V�PDERRN�SUR��³6WDJH�OLJKWV´�

D�IHZ�GD\V�RU�ZHHNV�WKHQ�QR�EDFNOLJKW�DW�DOO�HVSHFLDOO\�LI�\RX�RSHQ�LW�PRUH�WKDQ�KDOI�ZD\��

6LQFH��,�DP�QRZ�OLYLG��$IWHU�FRQWDFWLQJ�D�IHZ��UG�SDUW\�DSSOH�UHSDLU�VKRSV�	�VHDUFKLQJ�WKH�

LQWHUQHW�,�GLVFRYHU�WKLV�LV�D�.12:1�,668(��1R�PHQWLRQ�IURP�WKH�$SSOH�6WRUH�HPSOR\HH��

1R�DFFRXQWDELOLW\�IURP�DSSOH����

���� &RQVXPHUV�DOVR�SRVWHG�FRPPHQWV�RQ�$SSOH¶V�ZHEVLWH��FRPSODLQLQJ�DERXW�WKH�IOH[�

FDEOH�DQG�EODFN�OLJKW�VFUHHQ�LVVXHV��+RZHYHU��FRQVXPHUV�FRPSODLQHG�WKDW�$SSOH�ZDV�UHPRYLQJ�

WKHVH�FRPPHQWV��

-RH�%ODFN��SRVWHG�RQ�0DUFK����������DW�������DP�

,� KDYH� D� IHHOLQJ� WKDW�$SSOH� KDV� D� VFULSW� WKDW� SUHYHQWV� \RX� IURP� SRVWLQJ� DQ\WKLQJ� WKDW�

LQFOXGHV�VWDJH�OLJKW��GHVLJQ�IODZ��RU�H[WHQGHG�ZDUUDQW\���$�WO�GU�>sic@�IRU�WKDW�LGHD�LV�WKDW�

P\�0DF�������WRXFKEDU�PRGHO��VFUHHQ�MXVW�GLHG�DIWHU�VXIIHULQJ�IURP�WKH�VWDJHOLJKW�LVVXH��

VR�,�ZDQWHG�WR�UDQW�RQ�$SSOH�VXSSRUW���%DG�LGHD���,W�ZDV�LQVWDQWO\�GHOHWHG������

�

�����������������������������������������������������������

���KWWSV���LIL[LW�RUJ�EORJ�������IOH[JDWH���ODVW�DFFHVVHG����������
���Id����
���KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���LIL[LW�RUJ�EORJ�������IOH[JDWH���ODVW�

DFFHVVHG����������
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DNMDLQHXVDQXM��SRVWHG�RQ�-DQXDU\����������

«$OVR�VHH�KWWSV���GLVFXVLRQVV�DSSOH�FRP�WKUHDG�������DERXW�WKLV�LVVXH�DV�ZHOO�

,Q�UHVSRQVH��VSHDUVRQ�FRPPHQWHG�RQ�-DQXDU\����WKDW�³/RRNV�OLNH�$SSOH�GHOHWHG�WKH�WRSLF�

RQ�\RXU�LVVXH�MXVW�QRZ����

VLVKPXHPDZ��SRVWHG�RQ�'HFHPEHU����������

«$SSOH�IUHTXHQWO\�GHOHWHG�WKDW�LVVXH�ZKHQHYHU�\RX�SRVW�RQ�WKHLU�GLVFXVVLRQ�IRUXP«���

���� �$SSOH�ZDV�DZDUH�RI� WKH�LVVXHV�ZLWK�WKH�EDFNOLJKW�VFUHHQ�DQG�WKH�GHIHFWLYH�IOH[�

FDEOH��LQ�OLJKW�RI�WKH�FRPPHQWV�SRVWHG�E\�FRQVXPHUV�RQ�$SSOH¶V�GLVFXVVLRQ�IRUXP�DQG�WKDW�WKRVH�

FRPPHQWV�ZHUH�GHOHWHG�DIWHU�WKH\�ZHUH�SRVWHG��'HVSLWH�WKHVH�FRPSODLQWV��$SSOH�GLG�QRW�WDNH�VWHSV�

XQWLO�LQ�RU�DURXQG�0D\������WR�FRUUHFW�WKH�GHIHFWLYH�IOH[�FDEOH�LQ�WKH�0DF%RRN�3UR�±�DQG�VROHO\�

IRU�WKH����LQFK������0DF%RRN�3UR�PRGHO����

���� ,Q� DGGLWLRQ��$SSOH� ZDV� DZDUH� RI� WKH� LVVXHV� ZLWK� WKH� EDFNOLJKW� VFUHHQ� DQG� WKH�

GHIHFWLYH�GHVLJQ�EHFDXVH�WKH�IOH[�FDEOH�LQ�WKH������0DF%RRN�3UR�ODSWRSV�ZDV�DSSUR[LPDWHO\���

PP�ORQJHU�WKDQ�LQ�WKH������RU������0DF%RRN�3UR�PRGHOV����7KHUHIRUH��$SSOH�ZDV�DZDUH�WKDW�WKH�

GHIHFWLYH�WKLQQHU�DQG�VKRUWHU�IOH[�FDEOH�UHVXOWHG�LQ�WKH�EDFNOLJKW�VFUHHQ�LVVXHV�LQ�WKH�0DF%RRN�

3UR�DQG�UHGHVLJQHG�WKH�IOH[�FDEOH�LQ�WKH�QHZHU�0DF%RRN�3UR�PRGHO������

���� $OWKRXJK�'HIHQGDQW� LVVXHG�D�QRWLFH�RI�D� VHUYLFH�SURJUDP�RQ�RU�DERXW�0D\�����

������WR�FRQVXPHUV�RI������0DF%RRN�3URV�ZLWK�EDFNOLJKW�LVVXHV��WKH�UHSDLU�SURJUDP�LV�LQDGHTXDWH�

WR�DGGUHVV�WKH�FRPSODLQWV�PDGH�E\�FRQVXPHUV��7KH�UHSDLU�SURJUDP�LV�RQO\�OLPLWHG�WR����LQFK������

0DF%RRN� 3UR� PRGHOV�� 7KHUHIRUH�� ���LQFK�PRGHOV� DQG�PRGHOV� IRU� \HDUV� RWKHU� WKDQ� ����� DUH�

H[FOXGHG�IURP�WKH�UHSDLU�SURJUDP����

�����������������������������������������������������������

���

KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�LIL[LW�FRP�$QVZHUV�9LHZ��������6F

UHHQ�LVVXHV��%DFN�OLJKW�GLPV�	�JRHV�RXW��ODVW�DFFHVVHG����������
���Id���
���KWWSV���LIL[LW�RUJ�EORJ�������DSSOHV������PDFERRN�SURV�DWWHPSW�WR�VROYH�IOH[JDWH�ZLWKRXW�

DGPLWWLQJ�LW�H[LVWV��ODVW�DFFHVVHG����������
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���� )XUWKHU�� WKH� UHSDLU� SURJUDP� LV� LQVXIILFLHQW� LQ� WKDW� LW� IDLOV� WR� SURYLGH� PRQHWDU\�

FRPSHQVDWLRQ�WR�FRQVXPHUV�ZKR�ZHUH�IRUFHG�WR�SD\�RXW�RI�SRFNHW�IRU�UHSDLUV�WKH\�PDGH�WR�WKHLU�

0DF%RRN�3URV�DW�DQ\�SRLQW�SULRU�WR�WKH�UHSDLU�SURJUDP����

���� ,Q� DGGLWLRQ�� WKH� UHSDLU� SURJUDP� IDLOV� WR� DFFRXQW� IRU�PRQHWDU\� FRPSHQVDWLRQ� WR�

FRQVXPHUV�ZKR�DUH�IRUFHG�WR�SDUW�ZLWK�WKHLU�0DF%RRN�3URV�GXULQJ�WKH�SHULRG�ZKHQ�WKH�ODSWRSV�

DUH�VXEPLWWHG�WR�$SSOH�IRU�WKH�VHUYLFH�SURJUDP���

���� 0DQ\�FRQVXPHUV�KDYH�LQFXUUHG�VXEVWDQWLDO�H[SHQVHV�DV�D�UHVXOW�RI�SXUFKDVLQJ�WKH�

0DF%RRN�3URV��LQFOXGLQJ�WKH�FRVW�RI�WKH�ODSWRSV��WKH�FRVW�WR�UHSDLU�WKH�ODSWRSV��DQG�WKH�SXUFKDVH�

RI�DQ\�H[WHUQDO�HTXLSPHQW�XVHG�DV�D�UHVXOW�RI�WKH�EDFNOLJKW�LVVXHV�H[SHULHQFHG�ZLWK�WKH�0DF%RRN�

3URV����

3ODLQWLII¶V�([SHULHQFH�

���� 2Q� RU� DERXW� 'HFHPEHU� ���� ������ 3ODLQWLII� SXUFKDVHG� D� ���LQFK�0DF%RRN� 3UR�

ODSWRS� IURP� %HVW� %X\� LQ� 6DQ� -RVH�� &DOLIRUQLD� IRU� ���������� ����3ODLQWLII¶V� 0DF%RRN� 3UR�

DXWRPDWLFDOO\�FDPH�ZLWK�'HIHQGDQW¶V�RQH�\HDU�ZDUUDQW\�SODQ�����

���� %HIRUH�SXUFKDVLQJ� WKH�0DF%RRN�3UR� ODSWRS��3ODLQWLII�ZDWFKHG�$SSOH¶V�2FWREHU�

�����ODXQFK�HYHQW��ZKLFK�DQQRXQFHG�WKH�QHZ�0DF%RRN�3UR�PRGHO��,Q�DGGLWLRQ��3ODLQWLII�UHYLHZHG�

$SSOH¶V�ZHEVLWH��ZKLFK�DGYHUWLVHG�WKH�IHDWXUHV�RI�WKH�0DF%RRN�3UR�PRGHO��3ODLQWLII�UHFDOOV�$SSOH�

UHSUHVHQWLQJ�WKDW�WKH�QHZ�0DF%RRN�3UR�ZDV�WKH�WKLQQHVW��OLJKWHVW�0DF%RRN�3UR�HYHU��WKDW�LW�KDG�

WKH� EHVW� GLVSOD\� VFUHHQ� HYHU�� DQG� WKDW� LW� ZDV� D� UHYROXWLRQDU\� GHVLJQ�� 3ODLQWLII� UHOLHG� RQ� WKHVH�

UHSUHVHQWDWLRQV�WR�SXUFKDVH�WKH�0DF%RRN�3UR�ODSWRS����

���� ,Q�RU�DURXQG�ODWH�������EHWZHHQ�2FWREHU�DQG�'HFHPEHU��WKH�EDFNOLJKW�RQ�3ODLQWLII¶V�

0DF%RRN�3UR�EHJDQ�IDLOLQJ�VXFK�WKDW�WKH�GLVSOD\�VFUHHQ�GHSLFWHG�GDUN�VSRWV�QHDU�WKH�ERWWRP�RI�

WKH�VFUHHQ��ZKLFK�LQWHUIHUHG�ZLWK�WKH�FODULW\�RI�WKH�LPDJHV�GLVSOD\HG�RQ�WKH�VFUHHQ��7KH�IDLOLQJ�

EDFNOLJKW�LVVXH�RFFXUUHG�RQ�D�PRUH�FRQVLVWHQW�EDVLV�ZLWKLQ�����ZHHNV�DIWHU�LW�ILUVW�VWDUWHG��7KHVH�

LVVXHV�ZHUH�DQ�LQWHUIHUHQFH�ZLWK�WKH�RUGLQDU\�XVH�RI�3ODLQWLII¶V�ODSWRS��SDUWLFXODUO\�ZKHUH�3ODLQWLII�

�����������������������������������������������������������

���7KH�UHJXODU�SULFH�RI�3ODLQWLII¶V�0DF%RRN�3UR�ZDV������������+RZHYHU��3ODLQWLII�UHFHLYHG�D�

GLVFRXQW�RQ�KLV�SXUFKDVH�EHFDXVH�WKH�ODSWRS�KDG�EHHQ�SUHYLRXVO\�RSHQHG���
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XVHG�KLV�0DF%RRN�3UR�WR�HGLW�SKRWRJUDSKV��7KH�IROORZLQJ�LPDJH�IRXQG�RQOLQH���LV�UHSUHVHQWDWLYH�

RI�WKH�LVVXHV�WKDW�3ODLQWLII�H[SHULHQFHG�ZLWK�KLV�GLVSOD\�VFUHHQ��

�

�

�

�

�

�

�

�

�

�

�

�

�

�

���� 6KRUWO\�WKHUHDIWHU��LQ�RU�DURXQG�'HFHPEHU������RU�-DQXDU\�������WKH�GLVSOD\�VFUHHQ�

RQ�3ODLQWLII¶V� ODSWRS� IDLOHG�FRPSOHWHO\�ZKHUH� WKH� VFUHHQ� WXUQHG�EODFN�GHVSLWH� WKH� ODSWRS�EHLQJ�

WXUQHG�RQ���7KH�GLVSOD\�VFUHHQ�WXUQHG�EODFN�ZKHQ�WKH�PRQLWRU�ZDV�RSHQ�DW�DQ�DQJOH�JUHDWHU�WKDQ�

DSSUR[LPDWHO\����GHJUHHV���7KHUHIRUH��3ODLQWLII�ZDV�XQDEOH�WR�XWLOL]H�KLV�0DF%RRN�3UR�ZKHQ�WKH�

PRQLWRU�ZDV�RSHQ�DW�D�QRUPDO�DQJOH����

���� ,Q�RU�DURXQG�-DQXDU\�������3ODLQWLII�WRRN�KLV�0DF%RRN�3UR�WR�WKH�$SSOH�2DNULGJH�

VWRUH�LQ�6DQ�-RVH��&DOLIRUQLD�DQG�FRQVXOWHG�ZLWK�RQH�RI�WKH�*HQLXV�%DU�UHSUHVHQWDWLYHV�UHJDUGLQJ�

WKH�GLVSOD\�VFUHHQ�LVVXH��$SSOH�WROG�3ODLQWLII�WKDW�KH�ZRXOG�QHHG�WR�VKLS�KLV�0DF%RRN�3UR�WR�DQ�

�����������������������������������������������������������

���KWWSV���ZZZ�WKHYHUJH�FRP�������������������PDFERRN�SUR������IOH[JDWH�IL[�GLVSOD\�FDEOH�

�PP�ORQJHU��ODVW�DFFHVVHG����������
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RIIVLWH�UHSDLU�FHQWHU�WR�UHSODFH�WKH�GLVSOD\�VFUHHQ��%HFDXVH�WKH�0DF%RRN�3UR�ZDV�QR�ORQJHU�XQGHU�

$SSOH¶V�RQH�\HDU�ZDUUDQW\�SODQ��'HIHQGDQW�TXRWHG�3ODLQWLII���������IRU�WKH�UHSDLU����

���� 3ODLQWLII�ZDV�XQDEOH�WR�DIIRUG�WKH�UHSDLU�FRVW�DQG�GLG�QRW�VXEPLW�KLV�0DF%RRN�3UR�

WR�$SSOH�IRU�UHSDLU�DW�WKDW�WLPH����

���� 'XH�WR�WKH�GLVSOD\�VFUHHQ�LVVXHV��3ODLQWLII�ZDV�IRUFHG�WR�FRQQHFW�WKH�0DF%RRN�3UR�

WR�DQ�H[WHUQDO�GLVSOD\�VFUHHQ�LQ�RUGHU�WR�XVH�WKH�ODSWRS�DQG�DFFHVV�KLV�ILOHV��$V�D�UHVXOW��RQFH�WKH�

GLVSOD\�VFUHHQ�WXUQHG�EODFN��3ODLQWLII�ZDV�XQDEOH�WR�XVH�WKH�0DF%RRN�3UR�IRU�LWV�LQWHQGHG�SXUSRVH��

DV�D�SRUWDEOH�FRPSXWHU��3ODLQWLII�UHOLHG�RQ�KLV�0DF%RRN�3UR�LQ�FODVV��DQG�WRRN�KLV�ODSWRS�ZLWK�KLP�

WR�KLV�FROOHJH�FODVVHV��%HWZHHQ�DSSUR[LPDWHO\�)HEUXDU\�DQG�0D\�������3ODLQWLII�ZDV�IRUFHG�WR�

ERUURZ�KLV� IDPLO\�PHPEHU¶V� ODSWRS��ZKLFK�ZDV� DQ� ROGHU�� KHDYLHU�� DQG� VORZHU� ODSWRS� WKDQ� WKH�

0DF%RRN�3UR������

���� 2Q� 0D\� ���� ������ DIWHU� 3ODLQWLII� OHDUQHG� RI� 'HIHQGDQW¶V� ³%DFNOLJKW� 6HUYLFH�

3URJUDP�´�3ODLQWLII�VXEPLWWHG�KLV�0DF%RRN�3UR�WR�$SSOH�IRU�D�IUHH�UHSDLU��3ODLQWLII�UHFHLYHG�KLV�

ODSWRS� DSSUR[LPDWHO\� �� WR� �� GD\V� ODWHU�� 'XULQJ� WKDW� WLPH�� 3ODLQWLII� ZDV� ZLWKRXW� D� ODSWRS� DQG�

'HIHQGDQW�GLG�QRW�RIIHU�WR�SURYLGH�3ODLQWLII�D�ORDQHU�ODSWRS��

���� ,PPHGLDWHO\�SULRU�WR�SXUFKDVLQJ�WKH�0DF%RRN�3UR��3ODLQWLII�VDZ�DQG�UHOLHG�XSRQ�

'HIHQGDQW¶V� IDOVH�DQG�PLVOHDGLQJ�PDUNHWLQJ�DQG�DGYHUWLVLQJ�FDPSDLJQ�DOOHJHG�KHUHLQ��%XW� IRU�

'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV� WKDW� KH�ZDV� SXUFKDVLQJ� D�0DF%RRN� 3UR�ZLWK� D� UHYROXWLRQDU\�

GHVLJQ�DQG�WKH�EHVW�GLVSOD\�VFUHHQ��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�0DF%RRN�3UR��3ODLQWLII�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�0DF%RRN�3UR�KDG�KH�NQRZQ�WKDW�LW�KDG�D�GHIHFWLYH�IOH[�FDEOH�DQG�

WKDW�LW�ZRXOG�PDQLIHVW�EDFNOLJKW�GLVSOD\�LVVXHV���

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLII�EULQJV�WKLV�ODZVXLW��ERWK�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�VLPLODUO\�VLWXDWHG�

SXUFKDVHUV� RI� WKH� 3URGXFWV�� SXUVXDQW� WR� 5XOH� ���� 6XEMHFW� WR� DGGLWLRQDO� LQIRUPDWLRQ� REWDLQHG�

WKURXJK�IXUWKHU� LQYHVWLJDWLRQ�DQG�RU�GLVFRYHU\�� WKH� IRUHJRLQJ�GHILQLWLRQ�RI� WKH�&ODVVHV�PD\�EH�

H[SDQGHG�RU�QDUURZHG��7KH�SURSRVHG�&ODVVHV�DUH�GHILQHG�DV�IROORZV��

������

������
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1DWLRQZLGH�&ODVV��$OO�LQGLYLGXDO�FRQVXPHUV�LQ�WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�PRGHO�
\HDU������RU�ODWHU�0DFERRN�3UR�ODSWRSV�DW�DQ\�WLPH�EHJLQQLQJ���\HDUV�SUHFHGLQJ�WKH�ILOLQJ�
RI�WKLV�&RPSODLQW�DQG�FRQWLQXLQJ�WR�WKH�SUHVHQW���
&DOLIRUQLD� 6XEFODVV��$OO� LQGLYLGXDO� FRQVXPHU� UHVLGHQWV� RI� &DOLIRUQLD� ZKR� SXUFKDVHG�
PRGHO�\HDU������RU�ODWHU�0DF%RRN�3UR�ODSWRSV�DW�DQ\�WLPH�EHJLQQLQJ���\HDUV�SUHFHGLQJ�
WKH�ILOLQJ�RI�WKLV�&RPSODLQW�DQG�FRQWLQXLQJ�WR�WKH�SUHVHQW��

6SHFLILFDOO\� H[FOXGHG� IURP� WKLV� &ODVV� LV� 'HIHQGDQW�� WKH� RIILFHUV�� GLUHFWRUV�� RU� HPSOR\HHV� RI�

'HIHQGDQW�� DQ\� HQWLW\� LQ� ZKLFK� 'HIHQGDQW� KDV� D� FRQWUROOLQJ� LQWHUHVW�� DQG� DQ\� DIILOLDWH�� OHJDO�

UHSUHVHQWDWLYH�� KHLU�� RU� DVVLJQ� RI� 'HIHQGDQW�� $OVR� H[FOXGHG� DUH� DQ\� IHGHUDO�� VWDWH�� RU� ORFDO�

JRYHUQPHQWDO�HQWLWLHV��DQ\�MXGLFLDO�RIILFHU�SUHVLGLQJ�RYHU�WKLV�DFWLRQ�DQG�WKH�PHPEHUV�RI�KLV�RU�

KHU�LPPHGLDWH�IDPLO\�DQG�MXGLFLDO�VWDII��DQG�DQ\�MXURU�DVVLJQHG�WR�WKLV�DFWLRQ���

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�VHHN�UHOLHI�XQGHU�5XOH����D��DQG��E������7KH�LQMXQFWLYH�

UHOLHI�LV�D�VLJQLILFDQW�UHDVRQ�IRU�EULQJLQJ�WKLV�FDVH�DQG�VHSDUDWHO\�MXVWLILHV�WKH�SURVHFXWLRQ�RI�WKLV�

OLWLJDWLRQ��3ODLQWLII�DQG�&ODVV�PHPEHUV�DOVR�VHHN�UHOLHI�XQGHU�5XOH����E�����DQG�RU��F������

���� 1XPHURVLW\�� 7KH� PHPEHUV� RI� WKH� &ODVV� DUH� VR� QXPHURXV� WKDW� MRLQGHU� RI� DOO�

PHPEHUV�ZRXOG�EH�XQIHDVLEOH�DQG�QRW�SUDFWLFDEOH��7KH�WRWDO�PHPEHUVKLS�RI�WKH�&ODVV�LV�XQNQRZQ�

WR�3ODLQWLII�DW�WKLV�WLPH��KRZHYHU��LW�LV�HVWLPDWHG�WKDW�WKHUH�DUH�PRUH�WKDQ�RQH�WKRXVDQG���������

LQGLYLGXDOV�LQ�WKH�&ODVV��7KH�LGHQWLW\�RI�VXFK�PHPEHUVKLS�LV�UHDGLO\�DVFHUWDLQDEOH�YLD�LQVSHFWLRQ�

RI�'HIHQGDQW¶V�ERRNV�DQG�UHFRUGV�RU�RWKHU�DSSURYHG�PHWKRGV��6LPLODUO\��&ODVV�PHPEHUV�PD\�EH�

QRWLILHG�RI�WKH�SHQGHQF\�RI�WKLV�DFWLRQ�E\�PDLO��HPDLO��LQWHUQHW�SRVWLQJV��DQG�RU�SXEOLFDWLRQ��

���� &RPPRQ�4XHVWLRQV�RI�/DZ�RU�)DFW��7KHUH�DUH�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�

IDFW� DV� WR�3ODLQWLII� DQG�DOO� RWKHU� VLPLODUO\� VLWXDWHG�SHUVRQV��ZKLFK�SUHGRPLQDWH�RYHU�TXHVWLRQV�

DIIHFWLQJ�RQO\�LQGLYLGXDO�&ODVV�PHPEHUV��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��

D�� :KHWKHU�WKH�0DF%RRN�3UR�ODSWRSV�ZHUH�GHIHFWLYH�DW�WKH�WLPH�RI�VDOH��

E�� :KHWKHU�WKH�GHIHFW�VXEVWDQWLDOO\�LPSDLUV�WKH�YDOXH�RI�WKH�0DF%RRN�3UR�ODSWRSV��

F�� :KHWKHU�'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW� WKH�0DF%RRN�3UR� ODSWRSV�

FRQWDLQHG�GHIHFWLYH�GHVLJQV��IOH[�FDEOHV�DQG�RU�EDFNOLJKW�GLVSOD\�LVVXHV��L�H���WKH�

GLVSOD\�VFUHHQV�VKRZLQJ�YHUWLFDO�EULJKW�DUHDV�DORQJ�WKH�ERWWRP�RI�WKH�VFUHHQ�DQG�RU�

WKH�GLVSOD\�EDFNOLJKW�QRW�ZRUNLQJ�DW�DOO���EXW�FRQWLQXHG�WR�SURPRWH�DQG�VHOO� WKH�

0DF%RRN�3UR�ODSWRSV�ZLWKRXW�GLVFORVLQJ�WKH�SUREOHPV�DQG�WKHLU�FRQVHTXHQFHV�WR�
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FRQVXPHUV��

G�� :KHWKHU�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�WKH�GHIHFW�DQG�LWV�FRQVHTXHQFHV�

WR�EH�PDWHULDO��

H�� :KHWKHU�'HIHQGDQW�PLVUHSUHVHQWHG�RU�RPLWWHG�PDWHULDO�IDFWV�LQ�FRQQHFWLRQ�ZLWK�

WKH� SURPRWLRQ�� PDUNHWLQJ�� DGYHUWLVLQJ�� SDFNDJLQJ�� ODEHOLQJ�� DQG� VDOH� RI� WKH�

0DF%RRN�3UR��

I�� :KHWKHU�'HIHQGDQW�ZURQJIXOO\� UHSUHVHQWHG� DQG� FRQWLQXHV� WR� UHSUHVHQW� WKDW� WKH�

0DF%RRN�3UR�LV�RI�VXSHULRU�TXDOLW\��

J�� :KHWKHU� 'HIHQGDQW¶V� FRQGXFW� LV� XQHWKLFDO�� RSSUHVVLYH�� XQVFUXSXORXV�� DQG�RU�

VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��

K�� :KHWKHU�'HIHQGDQW�NQRZLQJO\�DGYHUWLVHG�JRRGV�ZLWK� LQWHQW�QRW� WR�VHOO� WKHP�DV�

DGYHUWLVHG��

L�� :KHWKHU�'HIHQGDQW¶V�SUDFWLFHV�DUH�OLNHO\�WR�GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

M�� :KHWKHU� 'HIHQGDQW� NQRZLQJO\� PDGH� IDOVH� RU� PLVOHDGLQJ� VWDWHPHQWV� RI� IDFW�

FRQFHUQLQJ�UHDVRQV�IRU��H[LVWHQFH�RI��RU�WKH�TXDOLW\�RI�WKH�0DF%RRN�3UR��

N�� :KHWKHU�'HIHQGDQW�NQRZLQJO\�UHSUHVHQWHG�WKDW�D�WUDQVDFWLRQ�FRQIHUV�RU�LQYROYHV�

ULJKWV��UHPHGLHV��RU�REOLJDWLRQV�ZKLFK�LW�GRHV�QRW�KDYH�RU�LQYROYH��

O�� :KHWKHU� 'HIHQGDQW¶V� DFWV� DQG� SUDFWLFHV� LQ� FRQQHFWLRQ� ZLWK� WKH� SURPRWLRQ��

PDUNHWLQJ�� DGYHUWLVLQJ�� SDFNDJLQJ�� GLVWULEXWLRQ�� DQG� VDOH� RI� WKH� 0DF%RRN� 3UR�

YLRODWHG�WKH�ODZV�DOOHJHG�KHUHLQ��

P�� :KHWKHU�WKH�EDFNOLJKW�VHUYLFH�SURJUDP�ZDV�DGHTXDWH�LQ�DGGUHVVLQJ�WKH�GHIHFWV�RI�

WKH�0DF%RRN�3UR���

Q�� :KHWKHU�'HIHQGDQW�EUHDFKHG�LWV�H[SUHVV�ZDUUDQWLHV��

R�� :KHWKHU�'HIHQGDQW�EUHDFKHG�LWV�LPSOLHG�ZDUUDQWLHV���

S�� :KHWKHU�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�KDYH�VXVWDLQHG�PRQHWDU\�ORVV�DQG�WKH�

SURSHU�PHDVXUH�RI�WKDW�ORVV��

T�� :KHWKHU�3ODLQWLII�DQG�PHPEHUV�RI� WKH�&ODVV�DUH�HQWLWOHG�WR�LQMXQFWLYH�DQG�RWKHU�

HTXLWDEOH�UHOLHI��DQG�
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U�� :KHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�E\�WKHLU�FRQGXFW��

���� 3UHGRPLQDQFH� RI� &RPPRQ� 4XHVWLRQV�� &RPPRQ� TXHVWLRQV� RI� ODZ� DQG� IDFW�

SUHGRPLQDWH� RYHU� TXHVWLRQV� WKDW� DIIHFW� RQO\� LQGLYLGXDO�PHPEHUV�RI� WKH�&ODVVHV��7KH� FRPPRQ�

TXHVWLRQV� RI� ODZ� VHW� IRUWK� DERYH� DUH� QXPHURXV� DQG� VXEVWDQWLDO� DQG� VWHP� IURP� 'HIHQGDQW¶V�

SUDFWLFHV� DSSOLFDEOH� WR� HDFK� LQGLYLGXDO� &ODVV� PHPEHU�� $V� VXFK�� WKHVH� FRPPRQ� TXHVWLRQV�

SUHGRPLQDWH�RYHU�LQGLYLGXDO�TXHVWLRQV�FRQFHUQLQJ�HDFK�LQGLYLGXDO�&ODVV�PHPEHU¶V�VKRZLQJ�DV�WR�

KLV�RU�KHU�HOLJLELOLW\�IRU�UHFRYHU\�RU�DV�WR�WKH�DPRXQW�RI�KLV�RU�KHU�GDPDJHV����

���� 7\SLFDOLW\��3ODLQWLII¶V�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�WKH�RWKHU�PHPEHUV�RI�WKH�

&ODVVHV�EHFDXVH��DPRQJ�RWKHU�WKLQJV��3ODLQWLII�DQG�DOO�&ODVV�PHPEHUV�ZHUH�FRPSDUDEO\�LQMXUHG�

WKURXJK�'HIHQGDQW¶V�PLVFRQGXFW�GHVFULEHG�DERYH��$V�DOOHJHG�KHUHLQ��3ODLQWLII��OLNH�WKH�PHPEHUV�

RI�WKH�&ODVVHV��SXUFKDVHG�WKH�0DF%RRN�3UR�DIWHU�H[SRVXUH�WR�WKH�VDPH�PDWHULDO�PLVUHSUHVHQWDWLRQV�

DQG�RU�RPLVVLRQV�DSSHDULQJ�LQ�'HIHQGDQW¶V�PDUNHWLQJ�DQG�DGYHUWLVLQJ�FDPSDLJQ��DQG�3ODLQWLII¶V�

0DF%RRN�3UR�PDQLIHVWHG�EDFNOLJKW�GLVSOD\� LVVXHV��3ODLQWLII� LV�DGYDQFLQJ� WKH�VDPH�FODLPV�DQG�

OHJDO�WKHRULHV�RQ�EHKDOI�RI�KLPVHOI�DQG�DOO�DEVHQW�&ODVV�PHPEHUV��)XUWKHU��WKHUH�DUH�QR�GHIHQVHV�

DYDLODEOH�WR�'HIHQGDQW�WKDW�DUH�XQLTXH�WR�3ODLQWLII��

���� $GHTXDF\� RI� 5HSUHVHQWDWLRQ�� 3ODLQWLII� LV� DQ� DGHTXDWH� FODVV� UHSUHVHQWDWLYH�

EHFDXVH�KH� LV� IXOO\�SUHSDUHG� WR� WDNH� DOO� QHFHVVDU\� VWHSV� WR� UHSUHVHQW� IDLUO\� DQG�DGHTXDWHO\� WKH�

LQWHUHVWV�RI�WKH�PHPEHUV�RI�WKH�&ODVV��DQG�EHFDXVH�KLV�LQWHUHVWV�GR�QRW�FRQIOLFW�ZLWK�WKH�LQWHUHVWV�

RI�RWKHU�&ODVV�PHPEHUV�KH�VHHNV�WR�UHSUHVHQW��0RUHRYHU��3ODLQWLII¶V�DWWRUQH\V�DUH�UHDG\��ZLOOLQJ�

DQG�DEOH�WR�IXOO\�DQG�DGHTXDWHO\�UHSUHVHQW�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVVHV��3ODLQWLII¶V�

DWWRUQH\V�DUH�H[SHULHQFHG�LQ�FRPSOH[�FODVV�DFWLRQ�OLWLJDWLRQ��DQG�WKH\�ZLOO�SURVHFXWH�WKLV�DFWLRQ�

YLJRURXVO\��7KH�&ODVVHV¶� LQWHUHVWV�ZLOO� EH� IDLUO\� DQG� DGHTXDWHO\� SURWHFWHG� E\�3ODLQWLII� DQG� KLV�

FRXQVHO��ZKR�DUH�H[SHULHQFHG�FODVV�DFWLRQ�ODZ\HUV��

���� 6XSHULRULW\��7KH�QDWXUH�RI�WKLV�DFWLRQ�DQG�WKH�IRUPDW�RI�ODZV�DYDLODEOH�WR�3ODLQWLII�

DQG�PHPEHUV�RI�WKH�&ODVVHV�PDNH�WKH�FODVV�DFWLRQ�IRUPDW�D�SDUWLFXODUO\�HIILFLHQW�DQG�DSSURSULDWH�

SURFHGXUH�WR�UHGUHVV�WKH�YLRODWLRQV�DOOHJHG�KHUHLQ��,I�HDFK�&ODVV�PHPEHU�ZHUH�UHTXLUHG�WR�ILOH�DQ�

LQGLYLGXDO�ODZVXLW��'HIHQGDQW�ZRXOG�QHFHVVDULO\�JDLQ�DQ�XQFRQVFLRQDEOH�DGYDQWDJH�VLQFH�LW�ZRXOG�

EH�DEOH�WR�H[SORLW�DQG�RYHUZKHOP�WKH�OLPLWHG�UHVRXUFHV�RI�HDFK�LQGLYLGXDO�SODLQWLII�ZLWK�LWV�YDVWO\�
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VXSHULRU� ILQDQFLDO� DQG� OHJDO� UHVRXUFHV�� 0RUHRYHU�� WKH� SURVHFXWLRQ� RI� VHSDUDWH� DFWLRQV� E\� WKH�

LQGLYLGXDO�&ODVV�PHPEHUV�� HYHQ� LI� SRVVLEOH��ZRXOG� FUHDWH� D� VXEVWDQWLDO� ULVN� RI� LQFRQVLVWHQW� RU�

YDU\LQJ�YHUGLFWV�RU�DGMXGLFDWLRQV�ZLWK�UHVSHFW�WR�WKH�LQGLYLGXDO�&ODVV�PHPEHUV�DJDLQVW�'HIHQGDQW��

DQG�ZKLFK�ZRXOG�HVWDEOLVK�SRWHQWLDOO\�LQFRPSDWLEOH�VWDQGDUGV�RI�FRQGXFW�IRU�'HIHQGDQW��DQG�RU�

OHJDO�GHWHUPLQDWLRQV�ZLWK�UHVSHFW�WR�LQGLYLGXDO�&ODVV�PHPEHUV�ZKLFK�ZRXOG��DV�D�SUDFWLFDO�PDWWHU��

EH�GLVSRVLWLYH�RI� WKH�LQWHUHVW�RI� WKH�RWKHU�&ODVV�PHPEHUV�QRW�SDUWLHV� WR�DGMXGLFDWLRQV�RU�ZKLFK�

ZRXOG�VXEVWDQWLDOO\�LPSDLU�RU�LPSHGH�WKH�DELOLW\�RI�WKH�&ODVV�PHPEHUV�WR�SURWHFW�WKHLU�LQWHUHVWV��

)XUWKHU��WKH�FODLPV�RI�WKH�LQGLYLGXDO�PHPEHUV�RI�WKH�&ODVVHV�DUH�QRW�VXIILFLHQWO\�ODUJH�WR�ZDUUDQW�

YLJRURXV�LQGLYLGXDO�SURVHFXWLRQ�FRQVLGHULQJ�DOO�RI�WKH�FRQFRPLWDQW�FRVWV�DQG�H[SHQVHV�DWWHQGLQJ�

WKHUHWR��

���� $V�VXFK�� WKH�SURSRVHG�&ODVVHV�GHILQHG�KHUHLQ�DUH�PDLQWDLQDEOH�DV�FODVVHV�XQGHU�

)HG��5��&LY��3�����D����E�������E������DQG�RU��E������DQG��F�������

&2817�,�
9LRODWLRQ�RI�WKH�&DOLIRUQLD�&RQVXPHUV�/HJDO�5HPHG\�$FW��

>&DO��&LYLO�&RGH����������et seq�@�
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�KDYH�VWDQGLQJ�WR�SXUVXH�D�FDXVH�RI�DFWLRQ�IRU�

YLRODWLRQ�RI�WKH�&RQVXPHU�/HJDO�5HPHGLHV�$FW��³&/5$´��EHFDXVH�WKH\�KDYH�VXIIHUHG�DQ�LQMXU\�

LQ�IDFW�DQG�ORVW�PRQH\�DV�D�UHVXOW�RI�'HIHQGDQW¶V�DFWLRQV�DV�VHW�IRUWK�KHUHLQ��

���� 3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�DUH�³FRQVXPHUV´�DV�WKDW�WHUP�LV�GHILQHG�E\�

&DO��&LYLO�&RGH��������G���

���� 7KH�3URGXFWV�PDUNHWHG�DQG�VROG�E\�'HIHQGDQW�DUH�³*RRGV´�DV�WKDW�WHUP�LV�GHILQHG�

E\�&DO��&LYLO�&RGH��������D����

���� 'HIHQGDQW�LV�D�³SHUVRQ´�DV�WKDW�WHUP�LV�GHILQHG�E\�&DO��&LYLO�&RGH��������F���

���� 7KH� WUDQVDFWLRQV�GHVFULEHG�KHUHLQ�DUH�³WUDQVDFWLRQV´�DV� WKDW� WHUP�LV�GHILQHG�E\�

&DO��&LYLO�&RGH��������H���

������
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���� 'HIHQGDQW¶V�SROLFLHV��DFWV��DQG�SUDFWLFHV�GHVFULEHG�DERYH�ZHUH�LQWHQGHG�WR�LQGXFH�

FRQVXPHUV�WR�SXUFKDVH�WKH�0DF%RRN�3UR�ODSWRSV��

���� 'HIHQGDQW� PDGH� XQLIRUP� PDWHULDO� PLVUHSUHVHQWDWLRQV� DQG� RPLVVLRQV� WKDW� WKH�

0DF%RRN�3UR�ODSWRSV�ZHUH�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDQG�ZKHQ�WKH\�ZHUH�RI�DQRWKHU��

DQG�DGYHUWLVLQJ�WKH�0DF%RRN�3UR�ZLWK�WKH�LQWHQG�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG���

���� 'HIHQGDQW¶V�XQIDLU�RU�GHFHSWLYH�WUDGH�SUDFWLFHV�YLRODWHG�&DO��&LY��&RGH��������D���

DV�GHVFULEHG�DERYH��E\�IDLOLQJ�WR�GLVFORVH�WKH�GHIHFWLYH�QDWXUH�RI�WKH�0DF%RRN�3UR�ODSWRSV�DQG�

UHSUHVHQWLQJ� WKH�0DF%RRN�3UR� ODSWRSV�DV�KLJK�TXDOLW\�ZLWK�SUHPLXP�IHDWXUHV� WKDW� LW�NQHZ��RU�

VKRXOG�KDYH�NQRZQ��ZHUH�GHFHSWLYH�DQG�OLNHO\�WR�FDXVH�FRQVXPHUV�WR�SXUFKDVH�WKH�3URGXFWV�LQ�

UHOLDQFH�XSRQ�VDLG�UHSUHVHQWDWLRQV��

���� 'HIHQGDQW� YLRODWHG� DQG� FRQWLQXHV� WR� YLRODWH� �� �����D����� E\� QHJOLJHQWO\��

UHFNOHVVO\��DQG�RU�LQWHQWLRQDOO\�UHSUHVHQWLQJ�WKH�0DF%RRN�3UR�ODSWRSV�DUH�RI�VXSHULRU�TXDOLW\�ZLWK�

WKH�EULJKWHVW��PRVW�FRORUIXO�GLVSOD\�VFUHHQ�HYHU��

���� 'HIHQGDQW� YLRODWHG� DQG� FRQWLQXHV� WR� YLRODWH� �� �����D������ E\� QHJOLJHQWO\��

UHFNOHVVO\��DQG�RU�LQWHQWLRQDOO\�UHSUHVHQWLQJ� WKDW�WKH�0DF%RRN�3UR�ODSWRSV�DUH�RI�VXSHULRU�TXDOLW\�

ZLWK�WKH�EULJKWHVW��PRVW�FRORUIXO�GLVSOD\�VFUHHQ�HYHU��

���� 'HIHQGDQW� YLRODWHG� DQG� FRQWLQXHV� WR� YLRODWH� �� �����D����� E\� QHJOLJHQWO\��

UHFNOHVVO\��DQG�RU�LQWHQWLRQDOO\�DGYHUWLVLQJ�JRRGV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG��

���� 'HIHQGDQW�YLRODWHG�DQG�FRQWLQXHV�WR�YLRODWH��������D������E\�UHSUHVHQWLQJ�WKDW�WKH�

0DF%RRN�3UR�ODSWRSV�KDYH�EHHQ�VXSSOLHG�LQ�DFFRUGDQFH�ZLWK�SUHYLRXV�UHSUHVHQWDWLRQV�ZKHQ�WKH\�

KDYH�QRW��

���� 'HIHQGDQW� KDG� DPSOH� PHDQV� DQG� RSSRUWXQLWLHV� WR� DOHUW� 3ODLQWLII� DQG� WKH� &ODVV�

PHPEHUV�WR�WKH�IDFW�WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH��FRQWDLQV�GHIHFWLYH�IOH[�FDEOHV��DQG�H[KLELWV�

EDFNOLJKW�GLVSOD\�LVVXHV��'HVSLWH�LWV�H[FOXVLYH�NQRZOHGJH�DQG�RSSRUWXQLWLHV�WR�UHYHDO�WKH�GHIHFWLYH�

QDWXUH�RI�WKH�0DF%RRN�3UR��'HIHQGDQW�IDLOHG�WR�GLVFORVH�WR�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�WKDW�

WKH�0DF%RRN�3UR�LV�GHIHFWLYH���

���� 'HIHQGDQW¶V�DFWLRQV�GHVFULEHG�DERYH�ZHUH�GRQH�ZLWK�FRQVFLRXV�GLVUHJDUG�RI�WKH�

ULJKWV�RI�3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV��
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���� 3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�KDYH�EHHQ�GLUHFWO\�DQG�SUR[LPDWHO\�GDPDJHG�

E\�'HIHQGDQW¶V�DFWLRQV�GHVFULEHG�KHUHLQ���

���� 3XUVXDQW�WR�&DO��&LY��&RGH��������D���3ODLQWLII�VHHNV�LQMXQFWLYH�UHOLHI�LQ�WKH�IRUP�

RI�DQ�RUGHU�HQMRLQLQJ�WKH�ZURQJIXO�DFWV�DQG�SUDFWLFHV�RI�'HIHQGDQW��3ODLQWLII�ZLOO�EH�LUUHSDUDEO\�

KDUPHG�LI�VXFK�DQ�RUGHU�LV�QRW�JUDQWHG��

���� $GGLWLRQDOO\�� RQ� $XJXVW� ���� ������ 3ODLQWLII� PDLOHG� 'HIHQGDQW� QRWLFH� RI� LWV�

YLRODWLRQV�RI�&DO��&LYLO�&RGH��������LQ�DFFRUGDQFH�ZLWK�&DO��&LYLO�&RGH���������,I�'HIHQGDQW�

IDLOV� WR�PDNH� WKH�GHPDQGHG�FRUUHFWLRQV�ZLWKLQ� WKLUW\������GD\V�RI� UHFHLSW�RI�3ODLQWLII¶V�QRWLFH��

3ODLQWLII�ZLOO�VHHN�OHDYH�WR�DPHQG�WKH�&RPSODLQW�WR�FODLP�GDPDJHV�XQGHU�WKH�&/5$���

���� 3ODLQWLII�VHHNV�WKH�UHFRYHU\�RI�FRXUW�FRVWV�DQG�DWWRUQH\V¶�IHHV�SXUVXDQW�WR�&DO��&LYLO�

&RGH��������H���

&2817�,,�
)DOVH�DQG�0LVOHDGLQJ�$GYHUWLVLQJ��

>%XVLQHVV�	�3URIHVVLRQV�&RGH�����������et seq�@�
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

���� &DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��³)$/´���%XV��	�3URI��&RGH����������VWDWHV�

WKDW�³>L@W�LV�XQODZIXO�IRU�DQ\�����FRUSRUDWLRQ�����WR�LQGXFH�WKH�SXEOLF�WR�HQWHU�LQWR�DQ\�REOLJDWLRQ�

UHODWLQJ�WKHUHWR��WR�PDNH�RU�GLVVHPLQDWH�RU�FDXVH�WR�EH�PDGH�RU�GLVVHPLQDWHG�����DQ\�VWDWHPHQW�����

ZKLFK�LV�XQWUXH�RU�PLVOHDGLQJ�DQG�ZKLFK�LV�NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�

VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ����´��

���� 'HIHQGDQW¶V�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ�YLRODWH�%XV��

	�3URI��&RGH����������

���� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�PDUNHWLQJ�DQG�DGYHUWLVLQJ�PDWHULDOV�

ZHUH�IDOVH��GHFHSWLYH��DQG�PLVOHDGLQJ���

���� 3XUVXDQW�WR�%XVLQHVV�	�3URIHVVLRQV�&RGH����������DQG��������3ODLQWLII�DQG�WKH�

PHPEHUV�RI�WKH�&ODVV�VHHN�DQ�RUGHU�RI�WKLV�&RXUW�UHTXLULQJ�'HIHQGDQW�WR��D��LGHQWLI\�DOO�GHIHFWLYH�

0DF%RRN�3UR� ODSWRSV�� �E��HQVXUH� WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR� ODSWRSV�DUH� LGHQWLILHG�RQ� LWV�
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ZHEVLWH��DQG��F��HQVXUH�WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV�DUH�UHPRYHG�IURP�WKH�VWUHDP�RI�

FRPPHUFH����

���� )XUWKHU��3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�UHTXHVW�DQ�RUGHU�DZDUGLQJ�WKHP�

UHVWLWXWLRQ�RI�WKH�PRQH\�ZURQJIXOO\�DFTXLUHG�E\�'HIHQGDQW�E\�PHDQV�RI�VDLG�PLVUHSUHVHQWDWLRQV��

���� $GGLWLRQDOO\��3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�VHHN�DQ�RUGHU�UHTXLULQJ�'HIHQGDQW�

WR�SD\�DFWXDO�GDPDJHV�DQG�VWDWXWRU\�WUHEOH�GDPDJHV�DQG�DWWRUQH\V¶�IHHV��

&2817�,,,�
9LRODWLRQ�RI�WKH�6RQJ�%HYHUO\�&RQVXPHU�:DUUDQW\�$FW�

>&DO��&LY��&RGH����������et seq�@�
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

���� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWH�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

���� 3ODLQWLII�LV�D�³EX\HU´�ZLWKLQ�WKH�PHDQLQJ�RI�&DOLIRUQLD�&LYLO�&RGH��������E���+H��

SXUFKDVHG�D�0DF%RRN�3UR�ODSWRS�LQ�&DOLIRUQLD���

���� 'HIHQGDQW� LV� D� PDQXIDFWXUHU� ZLWKLQ� WKH� PHDQLQJ� RI� &DOLIRUQLD� &LYLO� &RGH�

�������M����

���� 'HIHQGDQW�ZDV�UHVSRQVLEOH�IRU�SURGXFLQJ�WKH�0DF%RRN�3UR�DQG�GLUHFWHG�DQG�ZDV�

LQYROYHG�LQ�DOO�VWDJHV�RI�WKH�SURGXFWLRQ��GHVLJQ��DQG�PDQXIDFWXULQJ�SURFHVVHV��

���� 7KH�0DF%RRN�3UR�LV�D�³FRQVXPHU�JRRG>�@´�ZLWKLQ�WKH�PHDQLQJ�RI�&DOLIRUQLD�&LYLO��

&RGH��������D���

���� 'HIHQGDQW� LPSOLHGO\� ZDUUDQWHG� WR� 3ODLQWLII� WKDW� WKH� 0DF%RRN� 3UR� ZDV�

PHUFKDQWDEOH´�XQGHU�&DOLIRUQLD�&LYLO�&RGH�����������D��DQG��������

���� &DO��&LY��&RGH����������D��VWDWHV��

³,PSOLHG� ZDUUDQW\� RI� PHUFKDQWDELOLW\´� RU� ³LPSOLHG� ZDUUDQW\� WKDW� JRRGV� DUH�

PHUFKDQWDEOH´�PHDQV�WKDW�WKH�FRQVXPHU�JRRGV�PHHW�HDFK�RI�WKH�IROORZLQJ���

����3DVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�XQGHU�WKH�FRQWUDFW�GHVFULSWLRQ��

����$UH�ILW�IRU�WKH�RUGLQDU\�SXUSRVHV�IRU�ZKLFK�VXFK�JRRGV�DUH�XVHG��

����$UH�DGHTXDWHO\�FRQWDLQHG��SDFNDJHG��DQG�ODEHOHG��DQG��

����&RQIRUP�WR�WKH�SURPLVHV�RU�DIILUPDWLRQV�RI�IDFW�PDGH�RQ�WKH�FRQWDLQHU�RU�ODEHO��
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���� &DO��&LY��&RGH����������SURYLGHV�WKDW�³>H@YHU\�VDOH�RI�FRQVXPHU�JRRGV�WKDW�DUH�

VROG�DW�UHWDLO�LQ�WKLV�VWDWH�E\�D�PDQXIDFWXUHU�ZKR�KDV�UHDVRQ�WR�NQRZ�DW�WKH�WLPH�RI�WKH�UHWDLO�VDOH�

WKDW� WKH� JRRGV� DUH� UHTXLUHG� IRU� D� SDUWLFXODU� SXUSRVH� DQG� WKDW� WKH� EX\HU� LV� UHO\LQJ� RQ� WKH�

PDQXIDFWXUHU¶V�VNLOO�RU�MXGJPHQW�WR�VHOHFW�RU�IXUQLVK�VXLWDEOH�JRRGV�VKDOO�EH�DFFRPSDQLHG�E\�VXFK�

PDQXIDFWXUHU¶V�LPSOLHG�ZDUUDQW\�RI�ILWQHVV�´��

���� 'HIHQGDQW� EUHDFKHG� WKH� LPSOLHG� ZDUUDQW\� RI� PHUFKDQWDELOLW\� E\� SURGXFLQJ��

PDQXIDFWXULQJ�� DQG� VHOOLQJ� SURGXFWV� WKDW�ZHUH� QRW�PHUFKDQWDEOH� DQG�RU� ILW� IRU� WKHLU� SDUWLFXODU�

SXUSRVH��7KH�0DF%RRN�3UR�ODSWRSV�DUH�GHIHFWLYH�DQG�KDYH�GHIHFWLYH�IOH[�FDEOHV��ZKLFK�FRQQHFW�

WKH�ODSWRS¶V�GLVSOD\�VFUHHQ�WR�WKH�EDVH�RI�WKH�ODSWRS��7KH�IOH[�FDEOH�LV�D�ODWHQW��SK\VLFDO�GHIHFW��

7KH�IOH[LEOH�ULEERQ�FDEOH�ZUDSV�RYHU�WKH�GLVSOD\�FRQWUROOHU�ERDUG�DQG�GHWHULRUDWH�RYHU�WLPH�ZLWK�

WKH�RUGLQDU\�XVH�RI�RSHQLQJ�DQG�FORVLQJ�WKH�ODSWRS�GLVSOD\�VFUHHQ��7KH�GHWHULRUDWLRQ�RI�WKH�IOH[�

FDEOHV� UHVXOWV� LQ� WKH� GLVSOD\� VFUHHQ� H[KLELWLQJ� GDUN� VSRWV� DQG�RU� LQ� WKH�GLVSOD\� VFUHHQ� WXUQLQJ�

FRPSOHWHO\�EODFN�ZKHQ�WKH�ODSWRS�VFUHHQ�LV�RSHQ�EH\RQG�FHUWDLQ�DQJOHV��7KHUHIRUH��FRQVXPHUV�DUH�

SUHYHQWHG�IURP�XVLQJ�WKHLU�ODSWRSV�IRU�WKHLU�RUGLQDU\�DQG�LQWHQGHG�SXUSRVH��WR�RSHQ�WKH�GLVSOD\�

VFUHHQ�EH\RQG�D����GHJUHH�DQJOH�ZKHQ�XVLQJ�WKH�ODSWRS��

���� $W� WKH� WLPH� RI� SXUFKDVLQJ� WKH�0DF%RRN� 3UR�� 3ODLQWLII� DQG� WKH� &ODVV�PHPEHUV�

LQWHQGHG�WR�XVH�WKH�0DF%RRN�3UR�DV�D�SRUWDEOH�ODSWRS��DQG�WR�NHHS�WKH�GLVSOD\�VFUHHQ�RSHQ�EH\RQG�

D����GHJUHH�DQJOH�ZKLOH�XVLQJ�WKHLU�ODSWRSV�ZLWKRXW�H[SHULHQFLQJ�DQ\�SDWFKHV�RI�GDUN�VSRWV�RQ�WKH�

VFUHHQ���

���� %HFDXVH�'HIHQGDQW�H[WHQVLYHO\�PDUNHWHG�DQG�DGYHUWLVHG� WKH�0DF%RRN�3UR�DV�D�

SURGXFW�ZLWK�WKH�EHVW�GLVSOD\�VFUHHQ�HYHU�GHVLJQHG�E\�$SSOH��'HIHQGDQW�NQHZ�DW�WKH�WLPH�LW�VROG�

WKH�0DF%RRN�3UR�WR�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�WKDW�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�LQWHQGHG�

WR�XVH�WKH�0DF%RRN�3UR�IRU�WKH�SDUWLFXODU�SXUSRVH�RI�D�SRUWDEOH�ODSWRS�WKDW�GLVSOD\HG�³WUXHU�WR�

OLIH�SLFWXUHV�ZLWK�UHDOLVWLFDOO\�YLYLG�GHWDLOV«��´�

������

�����������������������������������������������������������

���KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG����������
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���� $Q\�DWWHPSW�E\�'HIHQGDQW�WR�GLVFODLP�LWV�LPSOLHG�ZDUUDQW\�REOLJDWLRQV�XQGHU�WKH�

6RQJ�%HYHUO\�$FW� LV� LQHIIHFWLYH�GXH� WR� WKH� IDLOXUH� WR� DGKHUH� WR�&DO��&LY��&RGH����������� DQG�

��������ZKLFK�SURYLGH�WKDW��LQ�RUGHU�WR�YDOLGO\�GLVFODLP�WKH�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\��

D�PDQXIDFWXUHU�PXVW�³LQ�VLPSOH�DQG�FRQFLVH�ODQJXDJH´�VWDWH��³����7KH�JRRGV�DUH�EHLQJ�VROG�RQ�DQ�

µDV�LV¶�RU�µZLWK�DOO�IDXOWV¶�EDVLV������7KH�HQWLUH�ULVN�DV�WR�WKH�TXDOLW\�DQG�SHUIRUPDQFH�RI�WKH�JRRGV�

LV�ZLWK�WKH�EX\HU������6KRXOG�WKH�JRRGV�SURYH�GHIHFWLYH�IROORZLQJ�WKHLU�SXUFKDVH��WKH�EX\HU�DQG�

QRW�WKH�PDQXIDFWXUHU��GLVWULEXWRU��RU�UHWDLOHU�DVVXPHV�WKH�HQWLUH�FRVW�RI�DOO�QHFHVVDU\�VHUYLFLQJ�RU�

UHSDLU�´�'HIHQGDQW¶V� DWWHPSWHG�ZDUUDQW\� GLVFODLPHU� GRHV� QRW� FRQIRUP� WR� 6HFWLRQV� ������� DQG�

��������7KH�GLVFODLPHU�GRHV�QRW�VWDWH�WKDW�WKH�EX\HU�DVVXPHV�WKH�HQWLUH�FRVW�RI�DOO�VHUYLFLQJ�RU�

UHSDLU��)XUWKHU��WKH�GLVFODLPHU�LV�QRW�VWDWHG�LQ�³VLPSOH�DQG�FRQFLVH´�ODQJXDJH���

���� $V� D� GLUHFW� DQG� SUR[LPDWH� FDXVH� RI� 'HIHQGDQW¶V� EUHDFK� RI� WKH� 6RQJ�%HYHUO\�

&RQVXPHU�:DUUDQW\�$FW��SXUVXDQW�WR�&DO��&LY��&RGH����������G��DQG�������3ODLQWLII�DQG�WKH�RWKHU�

&ODVV�PHPEHUV�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ�DQG�UHFHLYHG�JRRGV�ZLWK�D�GHIHFW�WKDW�

VXEVWDQWLDOO\�LPSDLUV�WKHLU�YDOXH�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV��3ODLQWLII�DQG�&ODVV�PHPEHUV�ZHUH�

GDPDJHG�DV�D�UHVXOW�RI�WKH�GHIHFWV�LQ�WKH�0DF%RRN�3UR�ODSWRSV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

���� 3XUVXDQW�WR�&DO��&LY��&RGH�����������G��DQG�������3ODLQWLII�DQG�&ODVV�PHPEHUV�

DUH� HQWLWOHG� WR� GDPDJHV� DQG� RWKHU� OHJDO� DQG� HTXLWDEOH� UHOLHI� LQFOXGLQJ�� DW� WKHLU� HOHFWLRQ�� WKH�

SXUFKDVH�SULFH�RI�WKH�0DF%RRN�3UR�ODSWRSV�RU�WKH�RYHUSD\PHQW�RU�GLPLQXWLRQ�LQ�YDOXH�RI�WKHLU�

0DF%RRN�3UR�ODSWRSV���

����� 3ODLQWLII� VHHNV� FRVWV� DQG� H[SHQVHV�� LQFOXGLQJ� UHDVRQDEOH� DWWRUQH\V¶� IHHV�� XQGHU�

&DOLIRUQLD�&LYLO�&RGH���������

&2817�,9�
9LRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ�
>%XVLQHVV�DQG�3URIHVVLRQV�&RGH�����������et seq�@�

�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII�DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWH�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� &DOLIRUQLD� %XVLQHVV� 	� 3URIHVVLRQV� &RGH� �� ������ SURKLELWV� DFWV� RI� ³XQIDLU�

FRPSHWLWLRQ�´�LQFOXGLQJ�DQ\�³XQODZIXO��XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH´�DQG�³XQIDLU��

Case 5:20-cv-05857   Document 1   Filed 08/19/20   Page 27 of 43



�

�����
&ODVV�$FWLRQ�&RPSODLQW�

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

GHFHSWLYH��XQWUXH�RU�PLVOHDGLQJ�DGYHUWLVLQJ�´��

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�KDYH�VWDQGLQJ�WR�SXUVXH�D�FDXVH�RI�DFWLRQ�DJDLQVW�

'HIHQGDQW� IRU� XQIDLU�� XQODZIXO�� DQG� IUDXGXOHQW� EXVLQHVV� DFWV� RU� SUDFWLFHV� EHFDXVH� WKH\� KDYH�

VXIIHUHG�DQ�LQMXU\�LQ�IDFW�DQG�ORVW�PRQH\�DV�D�UHVXOW�RI�'HIHQGDQW¶V�DFWLRQV�DQG�RU�RPLVVLRQV�DV�

VHW�IRUWK�KHUHLQ��

8QODZIXO�

����� 'HIHQGDQW¶V�FRQGXFW�LV�XQODZIXO�XQGHU�%XV��	�3URI��&RGH���������EHFDXVH�LW�LV�LQ�

YLRODWLRQ�RI� WKH�&/5$��)$/�� WKH�6RQJ�%HYHUO\�&RQVXPHU�:DUUDQW\�$FW�� WKH�0DJQXVRQ�0RVV�

:DUUDQW\� $FW�� DQG� FRQVWLWXWHV� EUHDFK� RI� H[SUHVV� DQG� LPSOLHG� ZDUUDQWLHV�� DQG� IUDXGXOHQW�

FRQFHDOPHQW���

8QIDLU�

����� 'HIHQGDQW¶V�FRQGXFW�LV�XQIDLU�XQGHU�%XV��	�3URI��&RGH���������EHFDXVH�LW�YLRODWHV�

&DOLIRUQLD¶V�SXEOLF�SROLF\�� OHJLVODWLYHO\�GHFODUHG� LQ� WKH�6RQJ�%HYHUO\�&RQVXPHU�:DUUDQW\�$FW��

UHTXLULQJ�D�PDQXIDFWXUHU�WR�HQVXUH�WKDW�JRRGV�LW�SODFHV�RQ�WKH�PDUNHW�DUH�ILW�IRU�WKHLU�RUGLQDU\�DQG�

LQWHQGHG�SXUSRVHV��'HIHQGDQW¶V�FRQGXFW�FDXVHG�VXEVWDQWLDO�FRQVXPHU�LQMXU\��LV�QRW�RXWZHLJKHG�

E\�EHQHILWV�WR�FRQVXPHUV�RU�FRPSHWLWLRQ��DQG�LV�QRW�RQH�FRQVXPHUV�FDQ�UHDVRQDEO\�DYRLG���

����� 'HIHQGDQW¶V�FRQGXFW�GHVFULEHG�KHUHLQ�LV�XQIDLU�XQGHU�%XV��	�3URI��&RGH���������

EHFDXVH� LW� LV� LPPRUDO�� XQHWKLFDO�� RSSUHVVLYH�� XQVFUXSXORXV�� DQG�RU� VXEVWDQWLDOO\� LQMXULRXV� WR�

FRQVXPHUV��DQG�DQ\�XWLOLW\�RI� VXFK�SUDFWLFHV� LV�RXWZHLJKHG�E\� WKH�KDUP�FDXVHG� WR�FRQVXPHUV��

LQFOXGLQJ�WR�3ODLQWLII��WKH�&ODVV��DQG�WKH�SXEOLF��LQFOXGLQJ�DV�IROORZV��

D�� 'HIHQGDQW�SURPRWHG�DQG�VROG�WKH�0DF%RRN�3UR�ODSWRSV��NQRZLQJ�WKH\�ZHUH�

GHIHFWLYH�DQG�OLNHO\�WR�IDLO�SUHPDWXUHO\��

E�� 'HIHQGDQW�IDLOHG�WR�GLVFORVH�WKDW�WKH�0DF%RRN�3UR�ODSWRSV�DUH�GHIHFWLYH��DQG�

UHSUHVHQWHG� WKURXJK� DGYHUWLVLQJ�� SURGXFW� SDFNDJLQJ�� SUHVV� UHOHDVHV�� RQ� LWV�

ZHEVLWH��DQG�RWKHU�VRXUFHV�WKDW�WKH�0DF%RRN�3UR�SRVVHVVHG�SDUWLFXODU�TXDOLWLHV�

WKDW�ZHUH�LQFRQVLVWHQW�ZLWK�WKHLU�NQRZOHGJH�RI�WKH�GHIHFWV���

F�� 'HVSLWH� QXPHURXV� UHSHDWHG� FRPSODLQWV� E\� FRQVXPHUV� RI� WKH� GHIHFWLYH�

0DF%RRN� 3UR� ODSWRSV�� 'HIHQGDQW� IDLOHG� WR� SURYLGH� DGHTXDWH� UHPHGLHV� WR�
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FRQVXPHUV��$OWKRXJK�'HIHQGDQW� ODXQFKHG� WKH�³%DFNOLJKW�6HUYLFH�3URJUDP�´�

WKH� UHSDLU� SURJUDP� LV� RQO\� OLPLWHG� WR� ���LQFK� �����0DF%RRN� 3UR�PRGHOV��

7KHUHIRUH�� ���LQFK� PRGHOV� DQG� PRGHOV� RWKHU� WKDQ� IRU� WKH� \HDU� ����� DUH�

H[FOXGHG�IURP�WKH�UHSDLU�SURJUDP��)XUWKHU�� WKH�SURJUDP�GRHV�QRW�SXUSRUW� WR�

UHLPEXUVH�FRQVXPHUV�IRU�DQ\�RXW�RI�SRFNHW�H[SHQVHV�WKH\�PDGH�WR�UHSDLU�WKHLU�

GHIHFWLYH� 0DF%RRN� 3UR� ODSWRSV� SULRU� WR� WKH� DQQRXQFHPHQW� RI� WKH� VHUYLFH�

SURJUDP�� DQG�RU� WR� SURYLGH� FRQVXPHUV� ZLWK� D� ORDQHU� ODSWRS� ZKLOH� WKHLU�

0DF%RRN�3UR�ODSWRSV�DUH�EHLQJ�VHUYLFHG��7KH�VHUYLFH�SURJUDP�LV�LQDGHTXDWH��

����� 7KH� JUDYLW\� RI� KDUP� UHVXOWLQJ� IURP�'HIHQGDQW¶V� XQIDLU� FRQGXFW� RXWZHLJKV� DQ\�

SRWHQWLDO�XWLOLW\��7KH�SUDFWLFH�RI�VHOOLQJ�GHIHFWLYH�ODSWRSV�ZLWKRXW�SURYLGLQJ�DQ�DGHTXDWH�UHPHG\�

WR�FXUH�WKH�GHIHFW�±�DQG�FRQWLQXLQJ�WR�VHOO� WKRVH�ODSWRSV�ZLWKRXW�IXOO�DQG�IDLU�GLVFORVXUH�RI�WKH�

GHIHFW� ±� KDUPV� WKH� SXEOLF� DW� ODUJH� DQG� LV� SDUW� RI� D� FRPPRQ� DQG� XQLIRUP� FRXUVH� RI�ZURQJIXO�

FRQGXFW���

����� 7KH�KDUP�IURP�'HIHQGDQW¶V�FRQGXFW�ZDV�QRW�UHDVRQDEO\�DYRLGDEOH�E\�FRQVXPHUV��

7KH�0DF%RRN�3UR�VXIIHUV�IURP�D�ODWHQW�GHIHFW��DQG�HYHQ�DIWHU�UHFHLYLQJ�UHSHDWHG�FRPSODLQWV�IURP�

FRQVXPHUV��'HIHQGDQW�GLG�QRW�GLVFORVH�WKH�GHIHFW��3ODLQWLII�GLG�QRW�NQRZ�RI��DQG�KDG�QR�UHDVRQDEOH�

PHDQV�RI�GLVFRYHULQJ��WKDW�WKH�0DF%RRN�3UR�IOH[�FDEOHV�DUH�GHIHFWLYH���

����� 7KHUH� ZHUH� UHDVRQDEO\� DYDLODEOH� DOWHUQDWLYHV� WKDW� ZRXOG� KDYH� IXUWKHUHG�

'HIHQGDQW¶V�EXVLQHVV�LQWHUHVWV��VXFK�DV������DFNQRZOHGJLQJ�WKH�GHIHFW�DQG�SURYLGLQJ�D�SHUPDQHQW�

IL[� IRU� DOO�0DF%RRN� 3URV� DIIHFWHG� E\� WKH� GHIHFW�� ���� GLVFORVLQJ� WKH� GHIHFW� WR� FRQVXPHUV�� ����

H[WHQGLQJ�WKH�ZDUUDQW\�IRU�WKH�0DF%RRN�3UR��DQG�����RIIHULQJ�UHIXQGV�RU�VXLWDEOH�QRQ�GHIHFWLYH�

UHSODFHPHQW�ODSWRSV�WR�FRQVXPHUV�ZLWK�IDLOHG�GLVSOD\�VFUHHQV���

)UDXG�E\�2PLVVLRQ�

����� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW� LWV�DGYHUWLVLQJ�FDPSDLJQ�ZDV�IDOVH��

GHFHSWLYH��DQG�PLVOHDGLQJ��'HIHQGDQW�NQRZLQJO\�DQG�LQWHQWLRQDOO\�FRQFHDOHG�IURP�3ODLQWLII�DQG�

WKH�&ODVV�PHPEHUV�WKDW�WKH�0DF%RRN�3UR�FRQWDLQV�D�ODWHQW�GHIHFW�WKDW�UHQGHUV�WKH�GLVSOD\�VFUHHQ�

SURQH� WR� IDLOXUH�� 1HYHUWKHOHVV�� 'HIHQGDQW� DGYHUWLVHG� WKDW� WKH� 0DF%RRN� 3UR� ODSWRSV� ZHUH�

IXQFWLRQDO��KLJK�TXDOLW\�SURGXFWV��ZLWK�WKH�EHVW�GLVSOD\�VFUHHQ�WKDW�$SSOH�HYHU�GHVLJQHG��ZLWKRXW�
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GLVFORVLQJ�IDFWV�DERXW�WKH�ODWHQW�GHIHFWV�RI�WKH�ODSWRSV���

����� 'HIHQGDQW� KDG� DPSOH� PHDQV� DQG� RSSRUWXQLWLHV� WR� DOHUW� 3ODLQWLII� DQG� WKH� &ODVV�

PHPEHUV� RI� WKH� GHIHFWLYH� QDWXUH� RI� WKH� 0DF%RRN� 3UR�� LQFOXGLQJ� RQ�$SSOH¶V� ZHEVLWH�� LQ� LWV�

DGYHUWLVHPHQWV��DQG�RQ�WKH�0DF%RRN¶V�H[WHUQDO�SDFNDJLQJ��+RZHYHU��'HIHQGDQW�XQLIRUPO\�IDLOHG�

WR�GLVFORVH�WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH���

����� 7KH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�E\�'HIHQGDQW�RI�WKH�PDWHULDO�IDFWV�GHWDLOHG�

DERYH�FRQVWLWXWH�D�IUDXGXOHQW�EXVLQHVV�SUDFWLFH�ZLWKLQ�WKH�PHDQLQJ�RI�%XV��	�3URI��&RGH����������

����� 5HDVRQDEOH�FRQVXPHUV�KDG�QR�ZD\�RI�NQRZLQJ� WKDW�'HIHQGDQW�ZDV�HQJDJHG� LQ�

IDOVH��GHFHSWLYH��DQG�PLVOHDGLQJ�DGYHUWLVLQJ��DQG�WKHUHIRUH�FRXOG�QRW�KDYH�UHDVRQDEO\�DYRLGHG�WKH�

LQMXULHV�WKDW�WKH\�VXIIHUHG��+DG�$SSOH�GLVFORVHG�WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH��3ODLQWLII�DQG�

WKH�&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�0DF%RRN�3UR��ZRXOG�QRW�KDYH�SXUFKDVHG�LW�DW�

WKH�SULFH�WKH\�GLG��RU�ZRXOG�KDYH�UHWXUQHG�LW�GXULQJ�WKHLU�UHVSHFWLYH�EX\HU¶V�UHPRUVH�SHULRGV��

����� 'HIHQGDQW�ZDV�XQGHU�D�GXW\�WR�GLVFORVH�WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH��JLYHQ�

WKHLU�H[FOXVLYH�NQRZOHGJH�RI� WKH�GHIHFW�SULRU� WR� WKH�VDOH�RI� WKH� ODSWRS�DQG�EHFDXVH� WKH\�PDGH�

SDUWLDO�UHSUHVHQWDWLRQV�DERXW�WKH�0DF%RRN�3UR�ZLWKRXW�GLVFORVLQJ�WKH�ODWHQW�GHIHFW���

����� 'HIHQGDQW¶V�ZURQJIXO� FRQGXFW� LV� RQJRLQJ� DQG� SDUW� RI� D� SDWWHUQ� RU� JHQHUDOL]HG�

FRXUVH�RI�FRQGXFW�UHSHDWHG�RQ�WKRXVDQGV�RI�RFFDVLRQV�GDLO\���

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�VXIIHUHG�LQMXU\�LQ�IDFW��LQFOXGLQJ�ORVW�PRQH\�RU�

SURSHUW\��DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQODZIXO��XQIDLU��DQG�IUDXGXOHQW�DFWV�DQG�RPLVVLRQV���

����� 3XUVXDQW�WR�%XVLQHVV�	�3URIHVVLRQV�&RGH�����������3ODLQWLII�DQG�WKH�PHPEHUV�RI�

WKH�&ODVV�VHHN�DQ�RUGHU�RI�WKLV�&RXUW�UHTXLULQJ�'HIHQGDQW�WR��D��LGHQWLI\�DOO�GHIHFWLYH�0DF%RRN�

3UR�ODSWRSV���E��HQVXUH�WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV�DUH�LGHQWLILHG�RQ�LWV�ZHEVLWH��DQG�

�F��HQVXUH�WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV�DUH�UHPRYHG�IURP�WKH�VWUHDP�RI�FRPPHUFH����

����� 3ODLQWLII�DOVR�VHHNV�DQ�RUGHU�UHTXLULQJ�'HIHQGDQW�WR�PDNH�IXOO�UHVWLWXWLRQ�RI�LWV�LOO�

JRWWHQ� JDLQV� ZURQJIXOO\� REWDLQHG� IURP� &ODVV� PHPEHUV� DV� SHUPLWWHG� E\� &DO�� %XVLQHVV� 	�

3URIHVVLRQV�&RGH����������

����� 3ODLQWLII�VHHNV�DWWRUQH\V¶�IHHV�DQG�FRVWV�SXUVXDQW�WR�&DO��&RGH�&LY��3URF������������

������
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&2817�9�
9LRODWLRQ�RI�WKH�0DJQXVRQ�0RVV�:DUUDQW\�$FW�����8�6�&����������et seq. �³00:$´��
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWH�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KH� 0DF%RRN� 3UR� LV� D� ³FRQVXPHU� SURGXFW>@´� XQGHU� WKH� 00:$�� ��� 8�6�&��

�����������

����� 3ODLQWLII�LV�D�³FRQVXPHU´�XQGHU�WKH�00:$�����8�6�&��������������

����� $SSOH�LV�D�³VXSSOLHU´�DQG�³ZDUUDQWRU´�XQGHU�WKH�00:$�����8�6�&������������DQG�

�����

����� 7KURXJK�ZULWWHQ�DQG�LPSOLHG�ZDUUDQWLHV��'HIHQGDQW�ZDUUDQWHG�WR�3ODLQWLII�DQG�WKH�

&ODVVHV�WKDW�WKH�0DF%RRN�3UR�WKH\�SXUFKDVHG�ZDV�IUHH�IURP�GHIHFWV��RI�PHUFKDQWDEOH�TXDOLW\��DQG�

ILW�IRU�WKH�RUGLQDU\�SXUSRVHV�IRU�ZKLFK�ODSWRSV�DUH�XVHG���

����� ��� 8�6�&�� �� �����G�����&�� LV� VDWLVILHG� EHFDXVH� 3ODLQWLII� SURSHUO\� LQYRNHV�

MXULVGLFWLRQ�XQGHU�WKH�&$)$���

����� 'HIHQGDQW� EUHDFKHG� DQG� UHIXVHG� WR� KRQRU� WKHVH� ZULWWHQ� DQG� LPSOLHG� SURPLVHV��

'HIHQGDQW�SURPLVHG��DIILUPHG��DQG�H[SUHVVO\�ZDUUDQWHG�WKDW�³>W@KH�QHZ�GLVSOD\�LQ�WKH�0DF%RRN�

3UR�LV�WKH�EHVW�HYHU�LQ�D�0DF�QRWHERRN�´�DQG�WKDW�LW�³HQVXUHV�WUXHU�WR�OLIH�SLFWXUHV�ZLWK�UHDOLVWLFDOO\�

YLYLG�GHWDLOV«��´�$SSOH¶V�³EHVW�HYHU´�GLVSOD\�VFUHHQ�ZDUUDQW\�EHFDPH�SDUW�RI� WKH�EDVLV�RI� WKH�

EDUJDLQ� IRU�3ODLQWLII� DQG�RWKHU�&ODVV�PHPEHUV�EHFDXVH� VXFK� VWDWHPHQWV� DUH� DPRQJ� WKH� IDFWV� D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�FRQVLGHU�PDWHULDO�LQ�WKH�SXUFKDVH�RI�SXUSRUWHGO\�KLJK�HQG�ODSWRSV���

����� $SSOH�EUHDFKHG�LWV�ZDUUDQW\�E\�DGYHUWLVLQJ�DQG�VHOOLQJ�GHIHFWLYH�0DF%RRN�3URV��

ZLWK�GHIHFWLYH�IOH[�FDEOHV�DQG�GHIHFWLYH�GHVLJQV�ZKHUH�WKH�WKLQ�IOH[�FDEOHV�DUH�ZUDSSHG�DURXQG�

WKH�GLVSOD\�FRQWUROOHU�ERDUG��$V�D�UHVXOW�RI�WKH�GHIHFWV��WKH�GLVSOD\�VFUHHQ�RI�WKH�0DF%RRN�3UR�

H[SHULHQFHG�EDFNOLJKW�LVVXHV�DQG�RU�ZDV�LQRSHUDEOH�ZKHQ�WKH�VFUHHQ�ZDV�RSHQHG�EH\RQG�FHUWDLQ�

�����������������������������������������������������������

���KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG����������
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DQJOHV��7KH�0DF%RRN�3UR�IDLOHG�WR�SHUIRUP�LQ�DFFRUGDQFH�ZLWK�LWV�RUGLQDU\�DQG�LQWHQGHG�SXUSRVH���

����� $W� WKH� WLPH� WKH�0DF%RRN�3UR� ODSWRSV�ZHUH� VROG��'HIHQGDQW� KDG�NQRZOHGJH�RU�

VKRXOG�KDYH�KDG�NQRZOHGJH�RI�WKH�GHIHFWLYH�0DF%RRN�3UR�DV�D�UHVXOW�RI�WKH�UHSHDWHG�FRPSODLQWV�

E\�FRQVXPHUV�RI�WKH�GHIHFWV��EXW�IDLOHG�WR�SURYLGH�DQ�DGHTXDWH�UHPHG\��$SSOH¶V�³%DFNOLJKW�6HUYLFH�

3URJUDP´�LV�LQDGHTXDWH�WR�DGGUHVV�WKH�FRPSODLQWV�PDGH�E\�FRQVXPHUV��7KH�UHSDLU�SURJUDP�LV�RQO\�

OLPLWHG�WR����LQFK������0DF%RRN�3UR�PRGHOV��7KHUHIRUH�����LQFK�PRGHOV�DQG�PRGHOV�RWKHU�WKDQ�

IRU�WKH�\HDU������DUH�H[FOXGHG�IURP�WKH�UHSDLU�SURJUDP��)XUWKHU��WKH�SURJUDP�GRHV�QRW�SXUSRUW�WR�

UHLPEXUVH�FRQVXPHUV�IRU�DQ\�RXW�RI�SRFNHW�H[SHQVHV�WKH\�PDGH�WR�UHSDLU�WKHLU�GHIHFWLYH�0DF%RRN�

3UR�ODSWRSV�SULRU�WR�WKH�DQQRXQFHPHQW�RI�WKH�VHUYLFH�SURJUDP��DQG�RU�WR�SURYLGH�FRQVXPHUV�ZLWK�

D�ORDQHU�ODSWRS�ZKLOH�WKHLU�0DF%RRN�3UR�ODSWRSV�DUH�EHLQJ�VHUYLFHG��$SSOH¶V�UHIXVDO�WR�SURYLGH�

DQ�DGHTXDWH�UHSDLU�RU�UHSODFHPHQW�YLRODWHV����8�6�&�����������

����� 7KH�DPRXQW�LQ�FRQWURYHUV\�IRU�SXUSRVHV�RI�3ODLQWLII¶V�LQGLYLGXDO�FODLPV�H[FHHGV�

�����7KH�DPRXQW�LQ�FRQWURYHUV\�RI�WKLV�HQWLUH�DFWLRQ�H[FHHGV����������H[FOXVLYH�RI�LQWHUHVW�DQG�

FRVWV��FRPSXWHG�RQ�WKH�EDVLV�RI�DOO�FODLPV�WR�EH�DGMXGLFDWHG�LQ�WKH�VXLW���

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFKHV�RI�LPSOLHG�DQG�H[SUHVV�

ZDUUDQWLHV�SXUVXDQW� WR����8�6�&���������G������3ODLQWLII�DQG� WKH�&ODVV�PHPEHUV�KDYH�VXIIHUHG�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO���

����� 3ODLQWLII�DOVR�VHHNV�FRVWV�DQG�H[SHQVHV��LQFOXGLQJ�UHDVRQDEOH�DWWRUQH\V¶�IHHV��XQGHU�

WKH�00:$�����8�6�&���������G��������

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�DUH�DOVR�HQWLWOHG�WR�HTXLWDEOH�UHOLHI�XQGHU����8�6�&��

�������G�����DQG�GDPDJHV�DV�D� UHVXOW�RI�'HIHQGDQW¶V�YLRODWLRQ�RI� WKHLU�ZULWWHQ�DQG�RU� LPSOLHG�

ZDUUDQWLHV���

&2817�9,�
%UHDFK�RI�([SUHVV�:DUUDQW\�

��$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 'HIHQGDQW� PDUNHWHG� DQG� VROG� LWV� 0DF%RRN� 3UR� ODSWRSV� LQWR� WKH� VWUHDP� RI�
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FRPPHUFH�ZLWK�WKH�LQWHQW�WKDW�WKH�3URGXFWV�ZRXOG�EH�SXUFKDVHG�E\�3ODLQWLII�DQG�WKH�&ODVV��

����� 'HIHQGDQW� H[SUHVVO\�ZDUUDQWHG�� DGYHUWLVHG�� DQG� UHSUHVHQWHG� WR�3ODLQWLII� DQG� WKH�

&ODVV�WKDW���

D�� 3KLO�6FKLOOHU��9LFH�3UHVLGHQW�IRU�:RUOGZLGH�0DUNHWLQJ��SUDLVHG�WKH�0DF%RRN�

3UR�DV�³WKH�QHZ�JROG�VWDQGDUG�RI�QRWHERRN�FRPSXWHUV�´�³LPSUHVVLYH�´�DQG�³WKH�

PRVW�IRUZDUG�ORRNLQJ��DGYDQFHG�0DF%RRN�OLQH�ZH�KDYH�HYHU�KDG���´�

E�� -RQDWKDQ�,YH��IRUPHU�&KLHI�'HVLJQ�2IILFHU�IRU�$SSOH��GHVFULEHG�WKH�0DF%RRN�

3UR�DV�³DQ�H[WUHPHO\�SXUSRVHIXO�DQG�SRZHUIXO�FUHDWLYH�WRRO�´�DQG�³D�PLOHVWRQH�

LQ�WKH�HYROXWLRQ�RI�WKH�0DF���´�����

F�� ³,W�LV�VLPSO\�WKH�WKLQQHVW�DQG�OLJKWHVW�0DF%RRN�3UR�ZH�KDYH�HYHU�PDGH���´�7KH�

���LQFK�PRGHO�LV�����WKLQQHU������VPDOOHU�LQ�YROXPH��DQG�KDOI�D�SRXQG�OHVV�

WKDQ�WKH�SUHYLRXV�PRGHO��7KH����LQFK�PRGHO�LV�����WKLQQHU������VPDOOHU�LQ�

YROXPH��DQG�KDOI�D�SRXQG�OHVV�WKDQ�WKH�SUHYLRXV�PRGHO��

G�� ³7KH�GLVSOD\�RI�WKH�QHZ�$SSOH�3UR�LV�VLPSO\�WKH�EHVW�GLVSOD\�ZH¶YH�HYHU�PDGH�

RQ�D�0DF�´�&RPSDUHG�WR�WKH�SUHYLRXV����LQFK�0DF%RRN�3UR�PRGHO��WKH�QHZ�

PRGHO�LV�����EULJKWHU��KDV�����KLJKHU�FRQWUDVW�UDWLR��DQG�����PRUH�FRORUV��

H�� 2Q� LWV� ZHEVLWH�� $SSOH� IODXQWHG� WKLV� QHZ� 0DF%RRN� 3UR� DV� ³>D@� WRXFK� RI�

JHQLXV���´�

I�� $SSOH¶V�ZHEVLWH�HPSKDVL]HG�WKDW�³>W@KH�QHZ�GLVSOD\�LQ�WKH�0DF%RRN�3UR�LV�WKH�

EHVW�HYHU�LQ�D�0DF�QRWHERRN�´�DQG�WKDW�LW�³HQVXUHV�WUXHU�WR�OLIH�SLFWXUHV�ZLWK�

UHDOLVWLFDOO\�YLYLG�GHWDLOV«��´��

�����������������������������������������������������������

���KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y ��-�R.����N��ODVW�DFFHVVHG����������
���Id���
���Id���
���KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DSSOH�FRP�PDFERRN�SUR���ODVW�

DFFHVVHG����������
���Id���
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����� 'HIHQGDQW�PDGH�WKHVH�H[SUHVV�ZDUUDQWLHV�UHJDUGLQJ�WKH�0DF%RRN�3UR¶V�TXDOLW\�LQ�

ZULWLQJ�WKURXJK�WKHLU�ZHEVLWH��DGYHUWLVHPHQWV��DQG�PDUNHWLQJ�PDWHULDOV��7KHVH�H[SUHVV�ZDUUDQWLHV�

EHFDPH�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ�3ODLQWLII�DQG�WKH�&ODVV�HQWHUHG�LQWR�XSRQ�SXUFKDVLQJ�WKH�

0DF%RRN�3URV��

����� 'HIHQGDQW�PDGH�WKHVH�ZDUUDQWLHV�DQG�UHSUHVHQWDWLRQV�LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�

RI� 0DF%RRN� 3URV� WR� 3ODLQWLII� DQG� WKH� &ODVV�� 3ODLQWLII� DQG� WKH� &ODVV� UHOLHG� RQ� 'HIHQGDQW¶V�

ZDUUDQWLHV�DQG�UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�0DF%RRN�3URV�LQ�GHFLGLQJ�ZKHWKHU�WR�SXUFKDVH�WKH�

0DF%RRN�3URV��

����� 7KH�0DF%RRN�3URV�GR�QRW�FRQIRUP�WR�'HIHQGDQW¶V�DGYHUWLVHPHQWV��ZDUUDQWLHV��DQG�

UHSUHVHQWDWLRQV� LQ� WKDW� WKH\�H[KLELWHG�EDFNOLJKW� VFUHHQ�GLVSOD\� LVVXHV�ZKHQ�FRQVXPHUV�RSHQHG�

WKHLU�PRQLWRUV�DQG�WKDW�WKH\�KDG�GHIHFWLYH�IOH[�FDEOHV����

����� 'HIHQGDQW�KDG�DFWXDO�RU�FRQVWUXFWLYH�QRWLFH�RI� WKLV�EUHDFK��DV�LW�ZDV�DZDUH�WKDW�

FRQVXPHUV�FRPSODLQHG�RQ�'HIHQGDQW¶V�ZHEVLWH�UHJDUGLQJ�WKH�EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV�ZLWK�

WKH�0DF%RRN� 3UR� ODSWRSV� DQG� EHFDXVH�'HIHQGDQW� UHPRYHG� VXFK� FRPPHQWV� IURP� LWV�ZHEVLWH���

)XUWKHU��'HIHQGDQW�KDG�DFWXDO�RU�FRQVWUXFWLYH�QRWLFH�RI�WKLV�EUHDFK��DV�LW�UHGHVLJQHG�WKH�OHQJWK�RI�

WKH�IOH[�FDEOH�LQ�WKH������0DF%RRN�3UR�PRGHO��VXFK�WKDW�WKH�IOH[�FDEOH�ZDV���PP�ORQJHU�WKDQ�LQ�

WKH� ����� DQG� �����0DF%RRN� 3UR� PRGHOV��$GGLWLRQDOO\�� 'HIHQGDQW� LPSOHPHQWHG� D� EDFNOLJKW�

VHUYLFH�SURJUDP�RQ�RU�DERXW�0D\����������±�DOEHLW��DQ�LQDGHTXDWH�UHPHG\��DV�GLVFXVVHG�DERYH�±�

DFNQRZOHGJLQJ� WKDW� WKH���������LQFK�0DF%RRN�3UR� ODSWRSV�GLVSOD\HG�EDFNOLJKW� LVVXHV��7KXV��

'HIHQGDQW�KDG�QRWLFH�RI�WKH�GHIHFWV���

����� 7KHUH�LV�SULYLW\�EHWZHHQ�3ODLQWLII�DQG�WKH�&ODVV�DQG�'HIHQGDQW�EHFDXVH�DV�VHW�IRUWK�

DERYH��'HIHQGDQW�H[SUHVVO\�ZDUUDQWHG�WR�3ODLQWLII�DQG�WKH�&ODVV�GLUHFWO\�WKDW�WKH�0DF%RRN�3UR�

ODSWRSV�ZHUH�RI�VXSHULRU�TXDOLW\�DQG�WKDW�WKH�GLVSOD\�VFUHHQV�ZHUH�WKH�EULJKWHVW�DQG�PRVW�FRORUIXO�

HYHU��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�FRQGXFW��3ODLQWLII�DQG�WKH�&ODVV�

KDYH�VXIIHUHG�DFWXDO�GDPDJHV�LQ�WKDW�WKH\�KDYH�SXUFKDVHG�0DF%RRN�3URV�WKDW�DUH�ZRUWKOHVV�DQG�

WKDW�WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�0DF%RRN�3URV�DW�DOO�KDG�WKH\�NQRZQ�RI�WKH�SUHVHQFH�RI�

GHIHFWLYH�IOH[�FDEOHV�DQG�EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV���
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����� 3ODLQWLII� DQG� WKH� &ODVV� VHHN� DFWXDO� GDPDJHV�� LQMXQFWLYH� DQG� GHFODUDWRU\� UHOLHI��

DWWRUQH\V¶�IHHV��FRVWV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�WKHUHXQGHU�IRU�'HIHQGDQW¶V�

EUHDFK�RI�LWV�H[SUHVV�ZDUUDQWLHV��
&2817�9,,�

%UHDFK�RI�,PSOLHG�:DUUDQW\�RI�0HUFKDQWDELOLW\�
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 'HIHQGDQW�LV�D�PHUFKDQW�HQJDJLQJ�LQ�WKH�VDOH�RI�JRRGV�WR�3ODLQWLII�DQG�WKH�&ODVV�

PHPEHUV��

����� 'HIHQGDQW�VROG�JRRGV�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV��

����� $W� DOO� WLPHV� PHQWLRQHG� KHUHLQ�� 'HIHQGDQW� PDQXIDFWXUHG� DQG� VXSSOLHG� WKH�

0DF%RRN�3URV��

����� $W� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQW� LPSOLHGO\� ZDUUDQWHG� WR� 3ODLQWLII� DQG� &ODVV�

PHPEHUV� WKDW� WKH�0DF%RRN�3URV�ZHUH�RI�PHUFKDQWDEOH�TXDOLW\�� ILW� IRU� WKHLU�RUGLQDU\�XVH�� DQG�

FRQIRUPHG�WR�WKH�SURPLVHV�DQG�DIILUPDWLRQV�RI�IDFW�PDGH�RQ�'HIHQGDQW¶V�ZHEVLWH��

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�UHOLHG�RQ�'HIHQGDQW¶V�SURPLVHV�DQG�DIILUPDWLRQV�

RI�IDFW�ZKHQ�WKH\�SXUFKDVHG�WKH�0DF%RRN�3URV���

����� 'HIHQGDQW�EUHDFKHG�LWV�LPSOLHG�ZDUUDQWLHV��DV�WKH�0DF%RRN�3URV�ZHUH�QRW�ILW�IRU�

WKHLU�RUGLQDU\�XVH��DQG�GLG�QRW�FRQIRUP�WR�'HIHQGDQW¶V�DIILUPDWLRQV�RI�IDFW�DQG�SURPLVHV�DV�WKH\�

FRQWDLQHG�GHIHFWLYH�IOH[�FDEOHV�WKDW�UHVXOWHG�LQ�EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV���

����� 'HIHQGDQW�KDG�DFWXDO�RU�FRQVWUXFWLYH�QRWLFH�RI� WKLV�EUHDFK��DV�LW�ZDV�DZDUH�WKDW�

FRQVXPHUV�FRPSODLQHG�RQ�'HIHQGDQW¶V�ZHEVLWH�UHJDUGLQJ�WKH�EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV�ZLWK�

WKH�0DF%RRN� 3UR� ODSWRSV� DQG� EHFDXVH�'HIHQGDQW� UHPRYHG� VXFK� FRPPHQWV� IURP� LWV�ZHEVLWH���

)XUWKHU��'HIHQGDQW�KDG�DFWXDO�RU�FRQVWUXFWLYH�QRWLFH�RI�WKLV�EUHDFK��DV�LW�UHGHVLJQHG�WKH�OHQJWK�RI�

WKH�IOH[�FDEOH�LQ�WKH������0DF%RRN�3UR�PRGHO��$GGLWLRQDOO\��'HIHQGDQW�LPSOHPHQWHG�D�EDFNOLJKW�

VHUYLFH� SURJUDP� RQ� RU� DERXW� 0D\� ���� ������ DFNQRZOHGJLQJ� WKDW� DW� OHDVW� WKH� ����� ���LQFK�

0DF%RRN�3UR�ODSWRSV�GLVSOD\HG�EDFNOLJKW�LVVXHV����

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK��3ODLQWLII�DQG�WKH�&ODVV�
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PHPEHUV�KDYH�VXIIHUHG�DFWXDO�GDPDJHV� LQ� WKDW� WKH\�KDYH�SXUFKDVHG�0DF%RRN�3URV� WKDW� WKH\�

ZRXOG�QRW�KDYH�SXUFKDVHG�DW�DOO�KDG�WKH\�NQRZQ�RI�WKH�SUHVHQFH�RI�GHIHFWLYH�IOH[�FDEOHV�DQG�

EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV�RU�RWKHUZLVH�QRW�ZDUUDQWHG�DV�UHSUHVHQWHG��

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�VHHN�DFWXDO�GDPDJHV��LQMXQFWLYH�DQG�GHFODUDWRU\�

UHOLHI�� DWWRUQH\V¶� IHHV�� FRVWV�� DQG� DQ\� RWKHU� MXVW� DQG� SURSHU� UHOLHI� DYDLODEOH� WKHUHXQGHU� IRU�

'HIHQGDQW¶V�EUHDFK�RI�LWV�LPSOLHG�ZDUUDQWLHV��DV�VHW�IRUWK�DERYH���

&2817�9,,,�
9LRODWLRQ�RI�WKH�&RQVXPHU�)UDXG�6WDWXWHV�RI�$OO����6WDWHV�DQG�WKH�'LVWULFW�RI�&ROXPELD�

�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII�DQG�WKH�1DWLRQZLGH�&ODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KURXJK� LWV� GHFHSWLYH� DFWV� DQG� SUDFWLFHV� �LQFOXGLQJ� RPLVVLRQV��� 'HIHQGDQW� KDV�

KDUPHG�WKH�SXEOLF�DW�ODUJH��LQFOXGLQJ�3ODLQWLII�DQG�WKH�&ODVV��DQG�VXFK�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�

ZHUH�FRQGXFWHG�WKURXJK�WUDGH�RU�FRPPHUFH��DQG�DUH�VWLOO�RQJRLQJ���

����� 'HIHQGDQW¶V�GHFHSWLYH�DFWV��SUDFWLFHV��DQG�RPLVVLRQV�DV�VHW�IRUWK�LQ�WKLV�&RPSODLQW�

DUH�PDWHULDO�LQ�WKDW�WKH\�UHODWH�WR�PDWWHUV�ZKLFK�DUH�LPSRUWDQW�WR�FRQVXPHUV�RU�DUH�OLNHO\�WR�DIIHFW�

WKH�SXUFKDVLQJ�GHFLVLRQV�RU�FRQGXFW�RI�UHDVRQDEOH�FRQVXPHUV��LQFOXGLQJ�3ODLQWLII�DQG�WKH�&ODVV��

UHJDUGLQJ�WKH�3URGXFWV���

����� $V�VHW�IRUWK�KHUHLQ��'HIHQGDQW�HQJDJHG�LQ�GHFHSWLYH�RU�PDWHULDOO\�PLVOHDGLQJ�DFWV�

RU�SUDFWLFHV�E\��inter alia������DGYHUWLVLQJ�WKHLU�0DF%RRN�3URV�LQ�D�ZD\�WR�PLVOHDG�FRQVXPHUV�WR�

FKRRVH�WKHLU�SURGXFWV��RU�����FKRRVH�WKHVH�0DF%RRN�3URV�RYHU�WKH�SURGXFWV�RI�WKHLU�FRPSHWLWRUV���

����� 3ODLQWLII�KDV�VWDQGLQJ�WR�SXUVXH�WKHVH�FODLPV�EHFDXVH�KH�KDV�VXIIHUHG�LQMXU\�LQ�IDFW�

DQG�D�ORVV�RI�PRQH\�DQG�RU�SURSHUW\�DV�D�UHVXOW�RI�WKH�GHFHSWLYH�FRQGXFW�DOOHJHG�KHUHLQ���

����� 'HIHQGDQW¶V�DFWV��UHSUHVHQWDWLRQV��DQG�RPLVVLRQV�YLRODWH�WKH�FRQVXPHU�SURWHFWLRQ�

ODZV�RI�WKH�IROORZLQJ�MXULVGLFWLRQV���

D�� $ODEDPD�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��$OD��6WDWXWHV�$QQ�������������et seq���

E�� $ODVND� 8QIDLU� 7UDGH� 3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ� $FW�� $N�� &RGH�

������������et seq.��
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F�� $UL]RQD�&RQVXPHU�)UDXG�$FW��$UL]RQD�5HYLVHG�6WDWXWHV��������������et seq.��

G�� $UNDQVDV�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��$UN��&RGH�������������et seq.��

H�� &DOLIRUQLD�&RQVXPHU�/HJDO�5HPHGLHV�$FW��&DO��&LY��&RGH���������et seq.��)DOVH�

$GYHUWLVLQJ� /DZ�� %XV�� 	� 3URI�� &RGH� ��� ������� et seq.�� DQG� � 8QIDLU�

&RPSHWLWLRQ�/DZ��%XV��	�3URI�&RGH����������et seq.��

I�� &RORUDGR�&RQVXPHU�3URWHFWLRQ�$FW��&ROR��5HY��6WDW���������������et seq.��

J�� &RQQHFWLFXW�8QIDLU�7UDGH�3UDFWLFHV�$FW��&RQQ��6WDW���������D��et seq.��

K�� 'HODZDUH�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW����'HO��&RGH���������et seq.��

L�� 'LVWULFW�RI�&ROXPELD�&RQVXPHU�3URWHFWLRQ�3URFHGXUHV�$FW��'�&��&RGH������

������et seq.��

M�� )ORULGD�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��)OD��6WDW��$QQ�������������

et seq.��

N�� *HRUJLD�)DLU�%XVLQHVV�3UDFWLFHV�$FW�������������et seq.��

O�� +DZDLL�8QIDLU�DQG�'HFHSWLYH�3UDFWLFHV�$FW��+DZDLL�5HYLVHG�6WDWXHV����������

et seq.��DQG�+DZDLL�8QLIRUP�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��+DZDLL�5HYLVHG�

6WDWXWHV������$����et seq.��

P�� ,GDKR�&RQVXPHU�3URWHFWLRQ�$FW��,GDKR�&RGH�����������et seq.��

Q�� ,OOLQRLV� &RQVXPHU� )UDXG� DQG� 'HFHSWLYH� %XVLQHVV� 3UDFWLFHV�$FW�� ���� ,/&6�

���������et seq.��

R�� ,QGLDQD�'HFHSWLYH�&RQVXPHU�6DOHV�$FW��,QGLDQD�&RGH�$QQ�������������������et 

seq.��

S�� ,RZD�&RQVXPHU�)UDXG�$FW��,RZD�&RGH������������et seq.��

T�� .DQVDV�&RQVXPHU�3URWHFWLRQ�$FW��.DQ��6WDW��$QQ������������et seq.��

U�� .HQWXFN\�&RQVXPHU�3URWHFWLRQ�$FW��.\��5HY��6WDW��$QQ��������������et seq.��

DQG�WKH�.HQWXFN\�8QIDLU�7UDGH�3UDFWLFHV�$FW��.\��5HY��6WDW��$QQ�������������

et seq.��

V�� /RXLVLDQD�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�/DZ��/D��5HY��6WDW��

$QQ���������������et seq.��
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W�� 0DLQH�8QIDLU�7UDGH�3UDFWLFHV�$FW����0H��5HY��6WDW�������$��et seq.��DQG�0DLQH�

8QLIRUP�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��0H��5HY��6WDW��$QQ��������������et 

seq.��

X�� 0DU\ODQG�&RQVXPHU�3URWHFWLRQ�$FW��0G��&RP��/DZ�&RGH�����������et seq.��

Y�� 0DVVDFKXVHWWV�8QIDLU�DQG�'HFHSWLYH�3UDFWLFHV�$FW��0DVV��/DZV�FK����$��

Z��0LFKLJDQ�&RQVXPHU�3URWHFWLRQ�$FW���������������et seq.���

[�� 0LQQHVRWD�3UHYHQWLRQ�RI�&RQVXPHU�)UDXG�$FW��0LQQ��6WDW�������)�����et seq.��

DQG�0LQQHVRWD�8QLIRUP�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��0LQQ��6WDW�������'�����

et seq.��

\�� 0LVVLVVLSSL�&RQVXPHU�3URWHFWLRQ�$FW��0LVV��&RGH�$QQ��������������et seq.��

]�� 0LVVRXUL�0HUFKDQGLVLQJ�3UDFWLFHV�$FW��0R��5HY��6WDW�������������et seq.��

DD��0RQWDQD�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�$FW��0RQW��&RGH�

�������������et seq.��

EE��1HEUDVND�&RQVXPHU�3URWHFWLRQ�$FW��1HE��5HY��6WDW�������������et seq.��DQG�WKH�

1HEUDVND�8QLIRUP�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��1HE��5HY��6WDW������������et 

seq.��

FF��1HYDGD�7UDGH�5HJXODWLRQ�DQG�3UDFWLFHV�$FW��1HY��5HY��6WDW���������������et 

seq.��

GG��1HZ�+DPSVKLUH�&RQVXPHU�3URWHFWLRQ�$FW��1�+��5HY��6WDW��������$����et seq.��

HH��1HZ�-HUVH\�&RQVXPHU�)UDXG�$FW��1�-��6WDW��$QQ�������������et seq.��

II�� 1HZ�0H[LFR�8QIDLU�3UDFWLFHV�$FW��1�0��6WDW��$QQ��������������et seq.��

JJ��1HZ�<RUN�'HFHSWLYH�$FWV�DQG�3UDFWLFHV�$FW��1�<��*HQ��%XV��/DZ��³*%/´���

�������DQG������

KK��1RUWK�'DNRWD�&RQVXPHU�)UDXG�$FW��1�'��&HQW��&RGH��������������et seq.��

LL�� 1RUWK� &DUROLQD� 8QIDLU� DQG� 'HFHSWLYH� 7UDGH� 3UDFWLFHV�$FW�� 1RUWK� &DUROLQD�

*HQHUDO�6WDWXWHV����������et seq.��

MM�� 2KLR�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��2KLR�5HY��&RGH��$QQ��������������et seq.��

NN��2NODKRPD�&RQVXPHU�3URWHFWLRQ�$FW��2NOD��6WDW�������������et seq.��
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OO�� 2UHJRQ�8QIDLU�7UDGH�3UDFWLFHV�$FW��5HY��6WDW�������������et seq.��

PP�� 3HQQV\OYDQLD�8QIDLU�7UDGH� 3UDFWLFHV� DQG�&RQVXPHU� 3URWHFWLRQ� /DZ�� ���

3HQQ��6WDW��$QQ������������et seq.��

QQ��5KRGH�,VODQG�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�$FW��5�,��/DZV�

������������et seq.��

RR��6RXWK�&DUROLQD�8QIDLU�7UDGH�3UDFWLFHV�$FW��6�&��&RGH�/DZV�������������et 

seq.��

SS��6RXWK�'DNRWD
V�'HFHSWLYH�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�/DZ��6�'��

&RGLILHG�/DZV�������������et seq.��

TT��7HQQHVVHH�7UDGH�3UDFWLFHV�$FW��7HQQHVVHH�&RGH�$QQRWDWHG���������������et 

seq.��

UU�� 7H[DV�6WDW��$QQ������������et seq.��7H[DV�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��et seq.��

VV��8WDK�8QIDLU�3UDFWLFHV�$FW��8WDK�&RGH�$QQ�������������et seq.��

WW�� 9HUPRQW�&RQVXPHU�)UDXG�$FW��9W��6WDW��$QQ��WLW������������et seq.��

XX��9LUJLQLD�&RQVXPHU�3URWHFWLRQ�$FW��9LUJLQLD�&RGH�$QQ��������������et seq.��

YY��:DVKLQJWRQ�&RQVXPHU�)UDXG�$FW��:DVK��5HY��&RGH��������������et seq.��

ZZ�� :HVW�9LUJLQLD�&RQVXPHU�&UHGLW� DQG�3URWHFWLRQ�$FW��:HVW�9LUJLQLD�&RGH�

����$��������et seq.��

[[��:LVFRQVLQ�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��:LV��6WDW��������������et seq.��DQG�

\\��:\RPLQJ�&RQVXPHU�3URWHFWLRQ�$FW��:\RPLQJ�6WDW��$QQ���������������et seq.�

����� 'HIHQGDQW¶V�IDOVH�DQG�GHFHSWLYH�DFWV�DQG�SUDFWLFHV�VHW�IRUWK�KHUHLQ�DUH�DQG�ZHUH�

OLNHO\� DQG� UHDVRQDEO\� IRUHVHHDEOH� WR� PLVOHDG� 3ODLQWLII� DQG� WKH� &ODVV� DQG� WKH� SXEOLF�� DFWLQJ�

UHDVRQDEO\�LQ�WKHLU�UHOLDQFH�RQ�'HIHQGDQW¶V�DFWV�DQG�SUDFWLFHV��DQG�WR�WKHLU�GHWULPHQW��

����� 3ODLQWLII� DQG� &ODVV� PHPEHUV� KDYH� VXIIHUHG� DFWXDO� GDPDJHV� DV� D� UHVXOW� RI�

'HIHQGDQW¶V�YLRODWLRQV�RI�WKH�FRQVXPHU�SURWHFWLRQ�ODZV�VHW�IRUWK�KHUHLQ��DQG�DUH�HQWLWOHG�WR�UHOLHI�

LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� VWDWXWRU\� GDPDJHV�� DFWXDO� GDPDJHV�� FRVWV�� DWWRUQH\V¶� IHHV�� DQG�

LQMXQFWLYH�UHOLHI��LQ�DGGLWLRQ�WR�DOO�RWKHU�UHOLHI�DV�WKH�&RXUW�PD\�GHHP�QHFHVVDU\�DQG�SURSHU��

������
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&2817�,;�

)UDXGXOHQW�&RQFHDOPHQW�
�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ���

����� 3ODLQWLII�EULQJV�WKLV�FODLP�RQ�EHKDOI�RI�WKH�&ODVV�XQGHU�&DOLIRUQLD�ODZ���

����� 'HIHQGDQW� LQWHQWLRQDOO\�VXSSUHVVHG�DQG�FRQFHDOHG�PDWHULDO�IDFWV�FRQFHUQLQJ�WKH�

TXDOLW\�RI� WKH�0DF%RRN�3UR� ODSWRSV��7KURXJK�QXPHURXV�FRQVXPHU�FRPSODLQWV� FRQFHUQLQJ� WKH�

GHIHFWLYH�IOH[�FDEOHV�DQG�EDFNOLJKW�LVVXHV��'HIHQGDQW�NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZ�RI�

WKH�GHIHFWV�EXW�IDLOHG�WR�GLVFORVH�VXFK�GHIHFWV�WR�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV���

����� %HFDXVH�WKH�GHIHFWLYH�QDWXUH�RI�WKH�0DF%RRN�3UR�ODSWRSV�LV�ODWHQW��3ODLQWLII�DQG�

WKH�&ODVV�PHPEHUV�KDG�QR�UHDVRQDEOH�PHDQV�RI�NQRZLQJ�WKDW�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�DERXW�

WKH�VXSHULRU�TXDOLW\�RI�WKH�ODSWRS�DQG�WKH�GLVSOD\�VFUHHQ�ZHUH�LQFRPSOHWH��IDOVH��RU�PLVOHDGLQJ��RU�

WKDW�WKH\�KDG�IDLOHG�WR�GLVFORVH�WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH��3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�

GLG�QRW�DQG�UHDVRQDEO\�FRXOG�QRW�KDYH�GLVFRYHUHG�'HIHQGDQW¶V�GHFHSWLRQ�SULRU�WR�WKH�SXUFKDVH�RU�

H[SLUDWLRQ�RI�WKHLU�UHVSHFWLYH�EX\HU¶V�UHPRUVH�SHULRGV���

����� 7KH�H[LVWHQFH�RI�WKH�GHIHFW�LV�PDWHULDO��+DG�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�NQRZQ�

WKDW�WKH�0DF%RRN�3UR�LV�GHIHFWLYH��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKHLU�0DF%RRN�3UR�ODSWRSV��

ZRXOG�QRW�KDYH�SXUFKDVHG�WKHP�DW�WKH�SULFH�WKH\�GLG��RU�ZRXOG�KDYH�UHWXUQHG�WKH�0DF%RRN�3UR�

GXULQJ�WKHLU�UHVSHFWLYH�EX\HU¶V�UHPRUVH�SHULRGV���

����� 'HIHQGDQW� KDG� D� GXW\� WR� GLVFORVH� WKH� GHIHFW� EHFDXVH� WKH\� SRVVHVVHG� H[FOXVLYH�

NQRZOHGJH�RI� LW��)XUWKHU�� WKURXJK�DGYHUWLVLQJ��SUHVV�UHOHDVHV�� ODXQFK�HYHQWV�� WKHLU�ZHEVLWH��DQG�

RWKHU�VRXUFHV��3ODLQWLII�DQG�RWKHU�&ODVV�PHPEHUV�ZHUH�H[SRVHG�WR�'HIHQGDQW¶V�JHQHUDO��SDUWLDO�

UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�KLJK�TXDOLW\�RI�WKH�0DF%RRN�3UR��LQFOXGLQJ�WKH�EHVW�GLVSOD\�VFUHHQ�

WKDW�'HIHQGDQW�HYHU�GHVLJQHG��EXW�IDLOHG�WR�GLVFORVH�IDFWV� WKDW�ZRXOG�KDYH�PDWHULDOO\�TXDOLILHG�

WKHVH�SDUWLDO�UHSUHVHQWDWLRQV���

����� 3ODLQWLII�ZDV�H[SRVHG�WR�'HIHQGDQW¶V�VSHFLILF�UHSUHVHQWDWLRQV�DERXW�WKH�0DF%RRN�

3UR�EHIRUH�SXUFKDVH�DQG�ZLWKLQ�WKH�WLPH�SHULRG�LQ�ZKLFK�KH�FRXOG�KDYH�UHWXUQHG�WKH�0DF%RRN�
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3UR�ZLWKRXW�SHQDOW\��3ODLQWLII�VDZ�$SSOH¶V�UHSUHVHQWDWLRQV�DERXW�WKH�0DF%RRN�3UR�RQOLQH�RU�LQ�

SURGXFW�DGYHUWLVHPHQWV��1RQH�RI�WKH�LQIRUPDWLRQDO�VRXUFHV�3ODLQWLII�HQFRXQWHUHG�LQGLFDWHG�WKDW�

WKH�0DF%RRN�3UR�LV�GHIHFWLYH����

����� 3ODLQWLII� DQG� WKH� &ODVV� PHPEHUV� UHDVRQDEO\� UHOLHG� WR� WKHLU� GHWULPHQW� XSRQ�

'HIHQGDQW¶V�PDWHULDO�RPLVVLRQV�UHJDUGLQJ�WKH�TXDOLW\�RI�WKH�0DF%RRN�3UR�DQG�WKH�H[LVWHQFH�RI�

WKH�GHIHFW�LQ�GHFLGLQJ�WR�SXUFKDVH�WKHLU�ODSWRSV���

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�VXVWDLQHG�GDPDJH�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�

RI�'HIHQGDQW¶V�GHFHLW�DQG�IUDXGXOHQW�FRQFHDOPHQW��$PRQJ�RWKHU�GDPDJHV��3ODLQWLII�DQG�WKH�&ODVV�

PHPEHUV�GLG�QRW�UHFHLYH�WKH�YDOXH�RI�WKH�SUHPLXP�SULFH�WKH\�SDLG�IRU�WKHLU�0DF%RRN�3UR�ODSWRSV���

����� 'HIHQGDQW¶V�DFWV�ZHUH�GRQH�PDOLFLRXVO\��RSSUHVVLYHO\��GHOLEHUDWHO\��ZLWK�LQWHQW�WR�

GHIUDXG��DQG�LQ�UHFNOHVV�GLVUHJDUG�RI�3ODLQWLII¶V�DQG�WKH�&ODVV�0HPEHUV¶�ULJKWV��LQWHUHVWV��DQG�ZHOO�

EHLQJ��WR�HQULFK�'HIHQGDQW��'HIHQGDQW¶V�FRQGXFW�ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�LQ�

DQ�DPRXQW�VXIILFLHQW�WR�GHWHU�VXFK�FRQGXFW�LQ�WKH�IXWXUH��ZKLFK�DPRXQW�LV�WR�EH�GHWHUPLQHG�DW�WULDO���
�

&2817�;�
8QMXVW�(QULFKPHQW�

�$VVHUWHG�RQ�%HKDOI�RI�3ODLQWLII��WKH�1DWLRQZLGH�&ODVV��DQG�WKH�&DOLIRUQLD�6XEFODVV��

����� 3ODLQWLII�UH�DOOHJHV�DQG�LQFRUSRUDWHV�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�FRQIHUUHG�DQ�HFRQRPLF�EHQHILW�XSRQ�'HIHQGDQW�

E\�SXUFKDVLQJ�WKH�0DF%RRN�3URV���

����� 'HIHQGDQW�KDG�DQ�DSSUHFLDWLRQ�RU�NQRZOHGJH�RI�WKH�EHQHILW�FRQIHUUHG�E\�3ODLQWLII�

DQG�WKH�&ODVV�PHPEHUV��

����� 3ODLQWLII� DQG�&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG� WKH�0DF%RRN�3URV�KDG�

WKH\�NQRZQ�WKDW�WKH�0DF%RRN�3URV�FRQWDLQHG�GHIHFWLYH�IOH[�FDEOHV��GHIHFWLYH�GHVLJQV�ZLWK�WKH�

IOH[�FDEOHV�ZUDSSHG�DURXQG�WKH�GLVSOD\�FRQWUROOHU�ERDUG��DQG�EDFNOLJKW�GLVSOD\�VFUHHQ�LVVXHV���

����� 'HIHQGDQW�DFFHSWHG�DQG�UHWDLQHG�WKH�HFRQRPLF�EHQHILW�FRQIHUUHG�E\�3ODLQWLII�DQG�

&ODVV�PHPEHUV�XQGHU�FLUFXPVWDQFHV�DV�WR�PDNH�LW�LQHTXLWDEOH�IRU�'HIHQGDQW�WR�UHWDLQ�WKH�EHQHILW�

ZLWKRXW�SD\PHQW�RI�LWV�YDOXH��
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����� 3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV�UHTXHVW�UHVWLWXWLRQ�IRU�WKHLU�SXUFKDVHV��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII�SUD\V�IRU�MXGJPHQW�DQG�UHOLHI�DJDLQVW�'HIHQGDQW�DV�IROORZV��

$�� )RU�DQG�RUGHU�FHUWLI\LQJ� WKH�&ODVV�GHILQHG�KHUHLQ�XQGHU�5XOH����RI� WKH�)HGHUDO�
5XOHV�RI�&LYLO�3URFHGXUH�DQG�DSSRLQWLQJ�3ODLQWLII�DV�&ODVV�5HSUHVHQWDWLYH�DQG�KHU�
DWWRUQH\V�DV�&ODVV�&RXQVHO��

%�� )RU�D�GHFODUDWLRQ�WKDW�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�VWDWXWHV�UHIHUHQFHG�KHUHLQ��

&�� )RU�DQ�RUGHU�UHTXLULQJ�'HIHQGDQW��

��� 7R�LGHQWLI\�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV���

��� 7R�HQVXUH�WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV�DUH�LGHQWLILHG�RQ�LWV�ZHEVLWH��
DQG�

��� 7R�HQVXUH�WKDW�DOO�GHIHFWLYH�0DF%RRN�3UR�ODSWRSV�DUH�UHPRYHG�IURP�WKH�VWUHDP�
RI�FRPPHUFH��

'�� )RU�DQ�RUGHU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG�&ODVV�PHPEHUV�WKHLU�DFWXDO�GDPDJHV��
WUHEOH�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�VWDWXWRU\�GDPDJHV�DV�SURYLGHG�E\�ODZ��

(�� )RU� DQ� RUGHU� DQ� RUGHU� DZDUGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� PHPEHUV� UHVWLWXWLRQ��
GLVJRUJHPHQW��DQG�RU�DQ\�RWKHU�HTXLWDEOH�UHOLHI��

)�� )RU�DQ�RUGHU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG� WKH�&ODVV�PHPEHUV�SUH��DQG�SRVW�
MXGJHPHQW�LQWHUHVW�DOORZHG�XQGHU�WKH�ODZ��

*�� )RU� DQ� RUGHU� DQ� RUGHU� DZDUGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� PHPEHUV� UHDVRQDEOH�
DWWRUQH\V¶�IHHV�DQG�FRVWV�DOORZHG�XQGHU�WKH�ODZ��DQG�

+�� )RU�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�PD\�EH�MXVW�DQG�SURSHU��

�
'$7('����$XJXVW���������� ���� � 0$5/,1�	�6$/7=0$1��//3�
�

� � �
%\��� �V��7DWLDQD�*��$YDNLDQ�� �
� 6WDQOH\�'��6DOW]PDQ��(VT��

7DWLDQD�*��$YDNLDQ��(VT���
Attorneys for Plaintiff and putative Class 
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-85<�'(0$1'�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RQ�DOO�FDXVHV�RI�DFWLRQ�VR�WULDEOH��
 

'$7('����$XJXVW���������� ���� � 0$5/,1�	�6$/7=0$1��//3�
�

� � �
%\��� �V��7DWLDQD�*��$YDNLDQ�� �
� 6WDQOH\�'��6DOW]PDQ��(VT��

7DWLDQD�*��$YDNLDQ��(VT���
Attorneys for Plaintiff and putative Class 
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