
IN THE CIRCUIT COURT OF COOK COUNTY 
COUNTY DEPARTMENT, CHANCERY DIVISION ... «

7 P' J O
— i I v' - 44HOLLY BLAINE VANZANT, and 

DANA LAND, on beha lf of themselves  
and a ll others  s imilarly s itua ted.

)
)
)
)

Pla intiffs , )
)

No.)vs .
)
)

HILL’S PET NUTRITION INC.; 
PETSMART, INC.; MEDICAL 
MANAGEMENT INTERNATIONAL, INC. 
d/b/a  BANFIELD PET HOSPITAL; 
BLUEPEARL VET, LLC,

)
JURY DEMAND)

)
)
)
)

Defendants . )

CLASS  ACTION COMPLAINT

Plaintiffs  (“Plaintiffs  or “Class Representa tives”), individua lly and on behalf of others

s imila rly s ituated, file  this  Class  Action Complaint aga ins t Defendants  Hill’s Pe t Nutrition, Inc.

(“Hill’s”), Pe tSmart, Inc. (“PetSmart”), Medica l Management Inte rna tiona l, Inc. d/b/a / Banfie ld

Pet Hospita l (“Banfie ld Pe t Hospita l”), and BluePearl Vet, LLC (“Blue Pearl Vet Hospita l”)

(collective ly “Defendants”) and a llege  as follows:

INTRODUCTION

Pla intiffs bring this class action on behalf of themselves and a ll other s imila rly1.

s itua ted Illinois  consumers  for, inter alia, damages , injunctive  re lie f, and a ll other re lie f this  Court

deems jus t and proper based on Defendants ’ viola tion of the Illinois Consumer Fraud and

Deceptive Business Practices Act, 815 ILCS 505/1, e t seq. Defendants used deception and

misrepresenta tions and omissions of materia l facts in marke ting, labe ling, and/or se lling

“prescription” pe t food a t above-marke t prices . Defendants ’ actions  caused reasonable  consumers ,
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including P la intiffs , to overpay and make purchases  they otherwise would not have made without

Defendants ’ deceptive , unlawful, unfa ir, and fraudulent bus iness  practices .

PARTIES

Pla intiff / Class  Representa tive  Holly Bla ine  Vanzant (“Ms. Vanzant”) is  a  res ident2.

of Cook County, Illinois .

P la intiff / Class Representa tive Dana Land (“Ms. Land”) is a res ident of Cook3.

County, Illinois .

Defendant Hill’s is  a  Delaware corpora tion with its  principa l place of bus iness in4.

Topeka , Kansas .

Defendant Pe tSmart is  a  Delaware  corpora tion with its  principa l place of bus iness5.

in Phoenix, Arizona .

Defendant Banfie ld Pe t Hospita l is  a  Delaware corporation with its  principa l place6.

of bus iness in Vancouver, Washington.

Defendant Blue  Pearl Vet Hospita l is  a  Florida  corpora tion with its  principa l place7.

of bus iness in Tampa, Florida.

JURISDICTION AND VENUE

Jurisdiction over this matte r is proper pursuant to 735 ILCS 5/2-209(a)(l)8.

(transaction of any bus iness within the Sta te ), Section 2-209(b)(4) (corpora tion doing bus iness

within the Sta te ), and Section 2-209(c) (any other bas is  now or hereafter permitted by the Illinois

Cons titution and the  U.S. Cons titution).

Venue is  appropria te in Cook County pursuant to 735 ILCS 5/2-101 because this9.

transaction, or some part thereof, occurred in Cook County. Defendants  are nonres idents  of the

State , making jurisdiction proper in any county.

2
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FACTUAL ALLEGATIONS

A. Defendants  Manufacture , Market, and/or Sell Prescription Pet Food.

Pet food sold a t re ta il by “prescription” (re fe rred to here in as “Prescription Pet10.

Food”) is  marke ted and sold across  the United Sta tes , including in Illinois .

Defendants manufacture , marke t, and/or se ll one or more lines  of Prescription Pe t11.

Food in Illinois .

12. Defendants  a lso manufacture , marke t, and/or se ll severa l lines  of non-prescription

pe t food.

13. Defendant Hill’s is in the bus iness of manufacturing, producing, marke ting,

advertis ing, dis tributing, and/or se lling Prescription Pet Food under various brands or labels ,

including, but not limited to, Hill’s “Prescription Die t” ca t and dog food. Hill’s marke ts ,

advertises , dis tributes , and/or se lls  Prescription Pe t Food to consumers  in Illinois .

14. Defendant Pe tSmart is  the  la rges t pe t goods re ta ile r in the  United S ta tes . A majority

of its  na tionwide s tores  include an ons ite  Banfie ld Pe t Hospita l (see infra a t 116). PetSmart se lls

Prescription Pet Food, including Hill’s “Prescription Die t” ca t and dog food, to consumers in

Illinois  who present a  prescription from a ve te rinarian. PetSmart a lso se lls  other non-prescription

ca t and dog foods manufactured by Defendant Hill’s and other pe t food manufacture rs .

15. Pe tSmart a lso owns pe t360.com, an e-commerce bus iness tha t se lls pe t food.

Through pe t360.com, Pe tSmart se lls  Prescription Pe t Food to consumers in Illinois  who present a

prescription from a ve terinarian.

Defendant Banfie ld Pe t Hospita l is  the  la rgest ve te rinary cha in in the  United Sta tes ,16.

opera ting ve te rinary clinics  a t Pe tSmart loca tions  and s tand-a lone loca tions . Banfie ld Pe t Hospita l
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se lls  Prescription Pe t Food - prescribed by Banfie ld Pe t Hospita l ve terinarians  - to consumers in

Illinois .

Blue Pearl Vet Hospita l is  the  la rges t cha in of animal specia lty and emergency care17.

clinics  in the  United Sta tes  with more  than 50 loca tions . Blue  Pearl Ve t Hospita l se lls  Prescription

Pet Food - prescribed by Blue Pearl Vet Hospita l ve terinarians  - to consumers  in Illinois .

Prescription Pet Food is prescribed by a ve terinarian, s imila r to a drug tha t a18.

ve te rinarian would prescribe  for a  ca t or dog.

19. A veterinarian may prescribe  Prescription Pe t Food for sa le  to pe t owners pursuant

to Defendants ’ marke ting schemes , as described be low.

20. To fulfill this  prescription, a  ve te rinarian may (a ) se ll Prescription Pe t Food directly

to the  re ta il consumer with whom the ve te rinarian-client-pa tient re la tionship exis ts  or (b) provide

the consumer a  written prescription that can be presented a t a  bus iness that se lls  Prescription Pe t

Food, such as Banfie ld Pe t Hospita l loca tions , Blue Pearl Vet Hospita ls , and Pe tSmart s tores with

an ons ite  ve terinarian.

Prescription Pe t Food may be  prescribed only for a  finite  period of time or may be21.

prescribed indefinite ly, such as  for the  remainder of the  pe t’s life .

B. Defendants ’ Marketing, Labeling, and/or Sale  of Prescription Pet Food is  Deceptive .

22. The Food and Drug Adminis tra tion (“FDA”) regulates  foods and drugs , including

pet foods and drugs .

The FDA does  not require  that Prescription Pe t Food be sold by prescription.23.

24. No other governmenta l body or agency requires tha t Prescription Pe t Food be sold

by prescription.

Prescription Pe t Food:25.

4
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a . has not been subjected to the FDA process for eva lua ting the qua lity of drug

ingredients  and manufacturing processes ;

b. has not been subjected to the  FDA process  for eva lua ting the  e fficacy of cla ims  and

proprie ty of representa tions ;

c. does not contain any drug approved by the FDA; and

d. does not bear the mandatory legend borne by those items required by the FDA to

be sold by prescription (for example , “Caution: federa l law res tricts  this  drug to use

by or on the  order of a  licensed ve te rinarian.”)

Defendants res trict the sa le of Prescription Pet Food at re ta il to those with a26.

prescription from a ve terinarian. Thus , re ta il consumers , including Pla intiffs , cannot purchase

Prescription Pe t Food without a  prescription from a ve terinarian.

Prescription Pet Food is not required to be sold by prescription other than as27.

imposed by Defendant Hill’s and those acting in concert with Defendant Hill’s to advance and

pe rpe tua te the prescription requirement, including Defendants Pe tSmart, Banfie ld Pe t Hospita l,

and Blue  Pearl Vet Hospita l.

28. Defendants  Pe tSmart, Banfie ld Pe t Hospita l, and Blue Pearl Vet Hospita l adhere

to, advance , and perpe tua te the so-ca lled prescription requirement for Prescription Pet Food

because they profit from se lling Prescription Pe t Food a t above-marke t prices and/or they profit

from the continued ve te rinary care necessary to secure the prescription required to purchase

Prescription Pe t Food.

Defendants ’ se lf-imposed prescription requirement enables  them to marke t and se ll29.

Prescription Pet Food at above-marke t prices that would not otherwise exis t without the

prescription requirement.

5
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30. The prescription requirement is a fa lse , deceptive , and mis leading marke ting

scheme. Each Defendant participa tes  in the fa lse , deceptive , and mis leading marke ting scheme by

adhering to, advancing, and perpe tua ting the  prescription requirement for Prescription Pe t Food.

31. For example . Defendants  repea t the message that Prescription Pe t Food requires  a

prescription in the dis tribution, marke ting, advertis ing, and sa le of Prescription Pe t Food, thereby

sugges ting to consumers tha t Prescription Pe t Food is  lega lly required to be sold by prescription.

But that message is fa lse because Prescription Pet Food is not legally required to be sold by

prescription.

32. At a ll re levant times , Defendants knew tha t Prescription Pet Food is not lega lly

required to be sold by prescription and accordingly, they knew tha t the ir explicit or implicit

representa tion tha t Prescription Pe t Food is  lega lly required to be sold by prescription is  fa lse .

Defendants  a lso manufacture , marke t, and/or se ll one or more non-prescription pe t33.

foods , which are  marketed for the  same or s imila r conditions  as  Prescription Pe t Food and are sold

a t s ignificantly lower prices  than Prescription Pe t Food.

34. On information and be lie f, the Prescription Pe t Food manufactured and/or sold by

Defendants conta ins no drug or other ingredient tha t is  not a lso common in non-prescription pe t

food.

On information and be lie f, there are no materia l diffe rences  be tween Prescription35.

Pet Food and non-prescription pe t food except for the requirement of a prescription in order to

purchase Prescription Pe t Food. To the extent there a re any differences , they are  not sufficient to

expla in the  price  disparity between Prescription Pe t Food and non-prescription pe t food.

In addition to requiring consumers to present a  prescription from a ve te rinarian in36.

order to purchase  Prescription Pe t Food despite  the  fact that it is  not legally required to be  sold by

6
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prescription. Defendants  make further materia l misrepresenta tions , express ly or implicitly, tha t

Prescription Pet Food: (a) contains a drug or other regula ted ingredient; (b) contains some

subs tance medica lly necessary to the  hea lth of the  pe t for which it was  prescribed; (c) is  mate ria lly

different than non-prescription pe t food; (d) is  a  subs tance  tha t has been eva lua ted by the  FDA as

a  drug; and/or (e ) is  a  subs tance as to which Defendants’ representa tions  regarding intended uses

and e ffects  have  been eva lua ted by the FDA.

37. For example , as  to Hill’s “Prescription Diet” line , Hill’s se lls  Prescription Pe t Food

purportedly meant to trea t or prevent conditions , including, but not limited to, those  re la ted to the

following: “weight management,” “diges tive care ,” “skin/food sens itivities ,” “urinary care ,”

“kidney care ,” “denta l care . aging care ,” “glucose management,” “heart care ,” “joint care ,”99 44

“liver ca re ,” “skin sens itivity,” “thyroid care ,” and “urgent care .”

Hill’s represents : “No matte r what hea lth issues your dog is facing, our a lliance38.

with ve te rinarians  puts  us  in a  unique  pos ition to find a  solution. Ask your ve t how the  Prescription

Die t® dog foods  can he lp his  weight, mobility, kidney, diges tive , urinary and skin and coa t health.”

Hill’s a lso represents : “No matte r what hea lth issues your ca t is facing, our a lliance with

ve te rinarians  puts  us in a  unique pos ition to find a solution. Ask your ve t how Prescription Diet*

can he lp your ca t’s weight, kidney, diges tive and urinary health.” In addition, bags and cans of

Hill’s  “Prescription Die t” dog and ca t food represent tha t the  contents  a re  “Clinica l Nutrition” and

bear an image of a  s te thoscope.

As to PetSmart’s webs ite , Pe tSmart des igna tes Prescription Pet Food with the39.

language “RX Required.” For example , for Hill’s Prescription Die t i/d Canine Gas trointes tina l

Health Dog Food and Hill’s Prescription Die t c/d Multica re  Fe line  Bladder Health Ca t Food, inter

alia, PetSmart represents tha t “this brand of food requires a ve t prescription. Product is only

7
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available for purchase  in our Pe tSmart s tores or online a t our Pe t360 Pharmacy s ite .” Pe tSmart

includes a link entitled “shop pe t360 pharmacy,” which directs consumers to its pet360.com

webs ite  when the  link is  activated.

On its pet360.com webs ite , Pe tSmart des igna tes Prescription Pet Food with an40.

“Rx” symbol and represents “this item is  an Rx Food or medica tion and requires a  prescription.

Once you place  the  order, the  Pe t360 Pharmacis t will work directly with your ve te rinarian to verify

the  prescription and dosage  information.”

As to prescriptions written by its ve terinarians or transfe rred to Banfie ld Pet41.

Hospita l from another ve te rinarian, Banfie ld Pe t Hospita l uses prescription cards  tha t re fer to the

pe t’s Prescription Pe t Food with an “RX#” and an “RX date .” Pe tSmart requires consumers to

present the ir pe t’s prescription card, is sued by Banfie ld Pe t Hospita l, in order purchase  Prescription

Pet Food.

C. Defendants’ Marketing, Labeling, and/or Sale  of Prescription Pet Food is  Unlawful.

In addition, if Prescription Pe t Food is  a  “drug” under the  Federa l Food, Drug, and42.

Cosmetic Act, 21 U.S .C. § 301, e t seq. (“FDCA”), Defendants  have manufactured and/or sold

misbranded substances  to consumers  by fa iling to comply with the  regula tory requirements of the

FDCA.

Prescription Pet Food fa lls within the s ta tutory definition of a “drug” under the43.

FDCA because it is marketed to diagnose , cure , mitiga te , treat, or prevent diseases or other

conditions .

Pre scription Pe t Food a lso meets  the  definition of “food” under the FDCA because44.

it is  an a rticle  used for food for animals .

8

Case: 1:17-cv-02535 Document #: 1-1 Filed: 04/03/17 Page 9 of 21 PageID #:18



Pursuant to the FDCA, in genera l, new drugs are unsafe unless they have an45.

approved applica tion, a  conditiona l approva l, or an index lis ting.

46. None of the Prescription Pe t Food manufactured, marketed, labe led, and/or sold by

Defendants is an approved or lis ted new drug. Thus , if Prescription Pet Food is a drug, it is

misbranded under the  FDCA.

47. The FDCA requires tha t a ll drug manufacture rs regis te r and lis t drugs with the

FDA.

48. None of the  Prescription Pe t Food manufactured, marketed, labe led, and/or sold by

Defendants  complies with the drug regis tra tion and lis ting requirements of the FDCA. Thus , if

Prescription Pe t Food is  a  drug, it is  further misbranded under the  FDCA.

The FDCA also requires tha t any animal drug products be manufactured in49.

accordance with current good manufacturing practices  applicable  to drugs .

50. On information and be lie f, the Prescription Pet Food manufactured, marketed,

labe led, and/or sold by Defendants  does  not comply with the  current good manufacturing practices

applicable  to drugs  pursuant to the  FDCA. Thus , if Prescription Pe t Food is  a  drug, it is  misbranded

under the FDCA.

51. If Prescription Pet Food is a drug, Defendants have manufactured and/or sold

misbranded subs tances in viola tion of the  FDCA. Accordingly, Defendants ’ marke ting, labe ling,

and/or sa le  of Prescription Pe t Food cons titutes  an unlawful bus iness  practice or act in viola tion of

the Illinois  Consumer Fraud and Deceptive Bus iness  Practices  Act, 815 ILCS 505/1, e t seq.

D. Pla intiffs Would Not Have Purchased Prescription Pet Food Absent Defendants ’ 
Deceptive  and Unlawful Conduct.

Pla intiff / Class  Representa tive Vanzant has  a  ca t named Tarik. Afte r Tarik had to52.

undergo emergency surgery for bladder s tones  a t Blue Pearl Vet Hospita l in Skokie , Illinois , the

9
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vete rinarian a t Blue  Pearl Ve t Hospita l prescribed Hill’s Prescription Die t c/d for him. Ms. Vanzant

purchased the prescribed Hill’s Prescription Die t c/d Multicare  Fe line Bladder Hea lth Cat Food

for Tarik in Illinois  and fed it to him for approximate ly three years . In order to purchase  the  Hill’s

Prescription Die t food from Pe tSmart, Ms . Vanzant had to transfe r the  prescription from Blue  Pearl

Vet Hospita l to Banfie ld Pet Hospita l. Banfie ld Pe t Hospita l provided Ms. Vanzant with a pe t

prescription card containing her ca t’s name and prescription, which she was required to show to

the cashie r a t Pe tSmart each time she  purchased the  Hill’s Prescription Diet ca t food.

P la intiff / Class Representa tive Land has a ca t named Chief. Afte r Chief was53.

diagnosed with diabe tes , his  ve te rinarian prescribed Hill’s Prescription Diet m/d Fe line  Glucose  /

Weight Management Cat Food to manage his  diabe tes . Ms . Land’s ca t experienced loss  of use in

his hind legs due to diabe tic neuropa thy. Ms. Land purchased the prescribed Hill’s Prescription

Diet wet and dry ca t food for Chief in Illinois and fed it to him for approximate ly one year. In

order to purchase the  Hill’s Prescription Die t ca t food from PetSmart, Ms . Land had to transfe r the

prescription from Chiefs ve te rinarian to Banfie ld Pe t Hospita l. Banfie ld Pe t Hospita l provided

Ms. Land with a  pe t prescription card conta ining her ca t’s name and prescription, which she was

required to show to the cashie r a t Pe tSmart each time she purchased the Hill’s Prescription Die t

ca t food.

54. To reasonable consumers , including P la intiffs , Prescription Pe t Food is  prescribed

and purchased by ve te rinarian’s orders—in the  exact same manner as  a  prescription drug for a  dog

or ca t.

P la intiffs , as reasonable consumers , associa te prescription fulfillment with55.

following a  doctor’s orders .

10
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56. Defendants  a re  profiting from reasonable  consumers’, including P la intiffs’, na tura l

inclination to comply with the  prescriptions  of medica l profess iona ls  for the hea lth of the ir pe ts .

57. Plaintiffs , as  reasonable  consumers , reasonably expect and believe  tha t a  substance

tha t requires a  prescription is : (a ) a  subs tance  lega lly required to be  sold by prescription; (b) a  drug

or other regula ted ingredient; (c) a  subs tance  medica lly necessary to the  hea lth of the  pe t for which

it was prescribed; (c) a subs tance tha t has been eva lua ted by the FDA as a drug; and/or (d) a

subs tance as to which Defendants ’ representa tions regarding intended uses and e ffects  have been

eva lua ted by the  FDA.

Pla intiffs , as reasonable consumers , would not have purchased Prescription Pet58.

Food, or would not have purchased Prescription Pe t Food when priced so excess ive ly re la tive to

s imila r non-prescription pe t foods absent Defendants’ deceptive , unlawful and/or unfair acts and

practices , including the  fa lse , deceptive , and mis leading marke ting scheme described here in.

Re ta il consumers , including Pla intiffs , have overpa id and made purchases for59.

Prescription Pe t Food tha t they otherwise  would not have  made without Defendants ’ manipula tion

of the  prescription requirement and re la ted mis representa tions .

CLASS  ALLEGATIONS

Plaintiffs  / Class Representa tives Vanzant and Land bring this action pursuant to60.

735 ILCS 5/2-801, e t seq. and seek to represent a  s ta tewide Class  of a ll s imila rly s itua ted Illinois

res idents  who purchased Prescription Pe t Food from any re ta ile r in Illinois .

Excluded from the Class are ; (a) Defendants , and the ir legal representa tives ,61.

office rs , directors , ass igns and successors ; (b) the Judge to whom this case is  ass igned and the

Judge’s s ta ff; (c) the  a ttorneys  involved in this  matter; and (d) a ll persons or entities  tha t purchased

Prescription Pet Food for resa le . P la intiffs reserve the right to amend the Class definitions if

11
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discovery and further inves tiga tion revea l that the Class should be expanded, divided into

subclasses , or modified in any other way.

The proposed Class is so numerous tha t individua l joinder in this case is62.

impracticable . While  the  exact number and identities  of Class  members  a re  unknown to P la intiffs

a t this  time, P la intiffs  are informed and be lieve the Class is  like ly to cons is t of hundreds , if not

thousands , of individua ls .

There are severa l ques tions of law and fact tha t are common to the cla ims of63.

P la intiffs  and the Class  members , and those ques tions predomina te over any ques tions  that may

affect individua l class  members . The  common ques tions  of law and fact for P la intiffs  and a ll Class

members  include , but a re not limited to, whether:

a . Defendants may impose , advance , and perpe tua te a prescription requirement in

order to purchase Prescription Pe t Food manufactured, marke ted, and/or sold by

Defendants  despite  the  fact that Prescription Pe t Food is  not a  drug and has  not been

subjected to FDA review or approva l;

b. The prescription requirement and Defendants ’ re la ted representa tions and

omiss ions  materia lly mis represent tha t Prescription Pe t Food: (1) is  lega lly required

to be sold by prescription; (2) conta ins a drug or other regula ted ingredient; (3)

conta ins  some subs tance medica lly necessary to the  hea lth of the  pe t for which it is

prescribed; (4) is materia lly diffe rent than non-prescription pet food; (5) is a

subs tance tha t has  been eva lua ted by the FDA as a  drug; and/or (6) is  a  subs tance

as to which Defendants ’ representa tions  regarding intended uses and e ffects  have

been eva lua ted by the  FDA;
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c. Prescription Pet Foods manufactured, marketed, and/or sold by Defendants are

misbranded in viola tion of the  FDCA;

d. Defendants’ actions as described above viola te the Illinois Consumer Fraud and

Deceptive  Bus iness  Practices  Act, 815 ILCS 505/1, e tseq.\

e . Defendants  should be required to pay damages , make res titution, and/or disgorge

profits  as a  result of the above-described practices ;

f. Pla intiffs and Class members are entitled to equitable re lief, including, but not

limited to, a  pre liminary and/or permanent injunction;

g. Pla intiffs  and Class  members a re  entitled to compensa tory damages  and the  amount

of such damages ;

h. Plaintiffs  and Class  members  a re  entitled to res titution and/or disgorgement and the

amount of such res titution or disgorgement;

i. Pla intiffs and Class members are entitled to punitive damages and the amount of

such punitive damages ;

64. P la intiffs  will fa irly and adequate ly represent and protect the  inte res ts  of the  Class

and have  re ta ined counse l competent and experienced in complex class  action litiga tion. P la intiffs ’

counse l have  vas t experience  in consumer class  action cases  and have previous ly been ce rtified as

class counsel. P la intiffs have no inte res t adverse to those of the Class , and Defendants  have no

defenses unique  to P la intiffs .

This  class  action is  an appropria te  method for the  fa ir and e fficient adjudication of65.

the  cla ims involved. The  damages  suffe red by individua l Class  members  a re  like ly not subs tantia l

enough for any one class  member to incur the  cos ts  and expenses  of this  litiga tion. Even if Class

members were able or willing to pursue such individua l litiga tion, a class action would s till be
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prefe rable  due  to the  potentia l for incons is tent or contradictory judgments  and the  additional de lay

and expense to a ll parties and the  court sys tem if individua l cases  a re  pursued.

COUNT I
(Viola tion of the  Illinois  Consumer Fraud and Deceptive  Business  Practices  Act)

Plaintiffs  res ta te  and incorpora te  by re fe rence paragraphs 1 - 65 of this  Class  Action66.

Compla int as  paragraph 66 as if fully se t forth here in.

67. The Illinois  Consumer Fraud and Deceptive  Bus iness  Practices  Act prohibits  any

deceptive , unlawful, unfa ir, or fraudulent bus iness acts or practices including us ing deception,

fraud, fa lse pre tenses , fa lse promises , fa lse advertis ing, misrepresenta tion, or the concea lment

suppress ion or omiss ion of such materia l fact, or the  use  or employment of any practice  described

in Section 2 of the  “Uniform Deceptive  Trade Practices  Act.” 815 ILCS 505/2.

68. The Illinois Consumer Fraud and Deceptive Bus iness Practices Act applies to

Defendants ’ acts  as described herein because  it applies  to transactions  involving the  sa le  of goods

or se rvices to consumers .

69. Plaintiffs  and each Class  member a re “consumers” as defined by Section 505/1(e)

of the  Illinois  Consumer Fraud and Deceptive  Bus iness  Practices  Act.

Defendants  a re “persons” as defined by Section 505/1 (c) of the Illinois  Consumer70.

Fraud and Deceptive  Bus iness  Practices  Act.

Defendants  manufacture , marke t, labe l, and/or se ll Prescription Pe t Food a t prices71.

tha t a re materia lly in excess  of non-prescription pe t food without an adequate  discla imer on the

Prescription Pet Food labe l indica ting tha t the product is not lega lly required to be sold by

prescription and/or tha t the product has not been eva lua ted or approved by the  FDA. In doing so,

each Defendant has  engaged in deceptive , unlawful, or unfa ir bus iness  acts  or practices .
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72. In addition to requiring consumers  to present a  prescription from a ve te rinarian in

order to purchase  Prescription Pe t Food despite  the  fact that it is  not lega lly required to be  sold by

prescription. Defendants  make further materia l misrepresenta tions , express ly or implicitly, that

Prescription Pet Food: (a) conta ins a drug or other regula ted ingredient; (b) conta ins some

subs tance medica lly necessary to the  hea lth of the  pe t for which it was  prescribed; (c) is  mate ria lly

diffe rent than non-prescription pe t food; (d) is  a  subs tance tha t has  been eva lua ted by the FDA as

a  drug; and/or (e ) is  a  subs tance as to which Defendants ’ representa tions regarding intended uses

and e ffects  have  been eva lua ted by the FDA.

Each of Defendants ’ misrepresenta tions  and omiss ions  are mis representa tions  and73.

omiss ions of materia l fact because P la intiffs  and the  Class , as reasonable consumers , would have

acted differently had they been aware of these  facts , and because the facts  concerned the type of

information upon which P la intiffs  would be  expected to re ly in making the ir decis ions  to purchase

Prescription Pe t Food.

P la intiffs and the Class , as reasonable consumers , would not have purchased74.

Prescription Pet Food, or would not have purchased Prescription Pet Food when priced so

excess ively re la tive to s imila r non-prescription pe t food absent Defendants ’ deceptive , unlawful

and/or unfa ir acts  and practices .

As a result of Defendants ’ misrepresenta tions and omiss ions of materia l fact.75.

Defendants  have committed, and continue to commit, deceptive , unlawful and/or unfa ir acts and

practices in viola tion of the Illinois  Consumer Fraud and Deceptive Bus iness Practices  Act, 815

ILCS 505/1, e t seq.

In addition, if Prescription Pe t Food is  a drug under the FDCA, Defendants  have76.

manufactured and/or sold misbranded subs tances in viola tion of the FDCA. Accordingly,
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Defendants ’ marke ting, labe ling, and/or sa le of Prescription Pet Food cons titutes an unlawful

bus iness practice or act in viola tion of the Illinois Consumer Fraud and Deceptive Bus iness

Practices Act, 815 ILCS 505/1, e tseq.

By requiring P la intiffs  and the Class to obta in a prescription in order to purchase77.

Prescription Pe t Food and by fa iling to include  an adequa te  discla imer on the  Prescription Pe t Food

labe l, Defendants  intended tha t P la intiffs  and the  Class  re ly on its  deceptive , unlawful and/or unfair

acts  and practices .

Defendants ’ conduct a lleged here in occurred in “trade” or “commerce” as defined78.

by Section 505/1(f) of the Illinois  Consumer Fraud and Deceptive  Bus iness Practices  Act.

79. Plaintiffs  and the Class  have suffe red damages as a direct and proximate  result of

Defendants ’ deceptive , unlawful and/or unfair acts  and practices .

Defendants ’ practices  se t forth herein offend public policy, were and are immora l,80.

unethica l, and oppress ive and unscrupulous , and cause subs tantia l injury to consumers .

WHEREFORE, P la intiffs , individua lly, and on beha lf of a ll others  s imila rly s ituated, pray for

an Order as  follows:

A. Finding tha t this  action sa tis fies  the  pre requis ites  for maintenance as  a  class  action se t forth

in the Illinois  Class Action Sta tute , 735 ILCS 5/2-801, e t seq., and certifying the Class

defined herein;

B. Des igna ting Plaintiffs as representa tives of the Class , and the ir unders igned counse l as

Class  Counse l;

C. Entering Judgment in favor of P la intiffs  and the Class  and aga ins t Defendants ;

D. Enjoining Defendants ’ unlawful conduct a lleged here in and ordering disgorgement of any

of its  ill-gotten ga ins ;
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E. Awarding P la intiffs  and the Class  a ll compensa tory damages and punitive  damages to the

extent permitted under the  Illinois  Consumer Fraud and Deceptive Bus iness  Practices  Act,

in addition to the ir reasonable  a ttorneys’ fees  and cos ts ; and

F. Granting a ll such further re lie f and other re lief as  the  Court deems  jus t and appropria te .

COUNT II
(Res titution/Unjus t Enrichment)

Plaintiffs  res ta te  and incorpora te  by re ference  paragraphs 1 - 65 of this  Class  Action81.

Compla int as  paragraph 81 as if fully se t forth here in.

Defendants  have unjus tly acquired and re ta ined a benefit to the de triment of82.

Plaintiffs and the Class because they re ta ined revenues derived from Pla intiffs ’ and the Class

members’ purchases of Prescription Pe t Food.

Defendants  apprecia te  and a re  aware of the  benefit they have acquired and re ta ined83.

from their conduct.

84. Retention of monies  under these  circumstances  viola tes  the  fundamental principles

of jus tice , equity, and good conscience because each Defendant fa lse ly and mis leadingly

represented through the prescription requirement, the ir advertis ing and marke ting s ta tements ,

and/or the ir fa ilure to include any adequa te discla imer on Prescription Pet Food labe ls tha t

consumers  purchas ing Prescription Pe t Food:

a . are purchas ing some sort of drug other regula ted ingredient;

b. are purchas ing a  product medica lly necessary to the hea lth of the pe t for which it

was prescribed;

c. are purchas ing a  product tha t has  been eva lua ted by the  FDA as a  drug;
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d. are purchas ing a product as to which the representa tions  regarding intended uses

and e ffects  have been evalua ted by the FDA;

e. are purchas ing a  product that is  lega lly required to be sold by prescription; and

f. are purchas ing a  product for which a  price  premium is  warranted.

85. Under the  principles of jus tice , equity, and good conscience , Defendants  should not

be a llowed to keep the  money be longing to P la intiffs  and the  Class  members .

P la intiffs and the Class have suffe red damages as a direct result of Defendants ’86.

conduct.

87. Plaintiffs , on behalf of themselves and the Class , seek res titution for Defendants’

unjust and inequitable  conduct, as  well as inte res t and a ttorneys’ fees and cos ts .

P la intiffs and the Class do not have an adequate remedy a t law to redress the ir88.

damages .

WHEREFORE, P la intiffs , individually, and on beha lf of a ll others  s imila rly s itua ted, pray for

an Order as follows:

A. Finding tha t this  action sa tis fies  the  prerequis ites  for maintenance  as a  class  action se t forth

in the Illinois  Class Action Sta tute , 735 ILCS 5/2-801, e t seq., and certifying the Class

defined here in;

B. Des igna ting Plaintiffs as representa tives of the Class , and the ir unders igned counse l as

Class  Counse l;

C. Entering Judgment in favor of P la intiffs and the  Class  and agains t Defendants ;

D. Enjoining Defendants ’ unlawful conduct a lleged herein and ordering disgorgement of any

of its  ill-gotten ga ins ;
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E. Awarding P la intiffs  and the  Class  a ll compensa tory damages  in addition to their reasonable

a ttorney’s fees and cos ts ; and

F. Granting a ll such further re lie f and other re lie f as  the  Court deems  jus t and appropria te .

JURY DEMAND

Pla intiffs  and the  members of the Class  demand a  tria l by Jury on any issues  triable  by a  Jury.

Respectfully Submitted,Dated: March 2,2017

By:
One of P la intiffs ’ Attome

Kevin M. Forde 
Michae l K. Forde 
Ellen M. Carey 
Forde Law Offices  LLP 
111 West Washington Stree t 
Suite 1100 
Chicago, IL 60602 
(312) 641-1441
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