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Bharati O. Sharma, Esq. — NJ Atty ID No. 018432001
The Wolf Law Firm, LLC

1520 U.S. Highway 130 — Suite 10}

North Brunswick, New Jersey 08902

Tel. 732-545-7900

Fax 732-545-1030

Attorneys for Plaintiff, Jeffrev Parrella

SUPERIOR COURT OF NEW JERSEY

JEFFREY PARRELLA, on behalf of himself b N :
EFFREY PARRELLA, on behalfof himse LAW DIVISION — MERCER COUNTY

and all others similarly situated,

Plaintiff, CIVIL ACTION

V.

Docket No. -L- -19

SIRIUS XM HOLDINGS, INC. d/b/a SIRIUS
XM SATELLITE RADIO; SIRIUS XM RADIO

JURY DEMAND

Defendants.

NATURE OF THE ACTION

L. Plaintiff leffrey Parrella, on behalfl of himself and those similarly situated, brings this
action for damages and other relief arising from the Defendants, Sirius XM Holdings, Inc. d/b/a
Sirius XM Satellite Radio, Sirius XM Radio Inc. and James E. Meyer’s violations of the New
Jersey Consumer Fraud Act (the “CFA”), N.J.S.A 56:8-2 et seq., the General Advertising
Regulations, N.J.A.C. 13:45A-9.1 et seq., and the Truth-in-Consumer Contract, Warranty and
Notice Act (the “TCCWNA™), N.J.S.A. 56:12-14 et seq., related to an unlawful bait-and-switch
advertising scheme employed by Defendants to sell their “Select service™ radio package to Plaintiff
and those similarly situated under far less advantageous terms, including a higher price and shorter
length, than advertised.
VENUE
2. Venue in this action properly lies in Mercer County, New Jersey as Defendant’s Registered

Agent is located there and Defendants reguiarly conduct business there.
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PARTIES
3. Plaintiff Jeffrey Parrella resides in Kinnelon, New Jerscy.
4. Defendant Sirius XM Radio Inc. (hereafter “Sirius XM") is a Dclaware for-profit

corporation, with its principal executive offices located at 1221 Avenue ol the Americas, 37th
Floor, New York, New York 10020.

5. Sirius XM’s registered agent in New Jersey is The Corporation Trust Company, 820 Bear
Tavern Road, West Trenton, NJ 08628.

6. Sirius XM, is a wholly-owned subsidiary Qf Sirius XM Holdings Inc.

7. Defendant Sirius XM Holdings Inc. d/b/a Sirius XM Satellite Radio (hereafter “Sirius XM
Holdings™) is the world’s largest audio entertainment company, and the premier programmer and
platform for subscription-and advertising-supported audio products. Sirius XM Holdings is a
Delaware for-profit corporation, with its principal place of business located at 1290 Avenue of the
Americas, | 1™ floor, New York, New York.

8. Defendant James E. Meyer has been the Chief Executive Officer of Sirius XM Holdings
since December 18, 2012.

ALLEGATIONS OF FACT

9. Sirius XM transmits music, sports, entertainment, comedy, talk, news, traffic and weather
channels, as well as infotainment services, in the United States on a subscription fee basis.

10. Sirius XM’s primary source of revenue is subscription fees.

L. Siritfs XM sells subscriptions, among other ways, through connecied vehicle services.

12. As of December 31, 2017, Sirius XM had approximately 32.7 million subscribers.

13. Sirius XM’s subscribers include, among others, subscribers under its regular and

discounted pricing plans.
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14, Most of Sirius XM’s customers subscribe to annual, semi-annual, quarterly or monthly
plans.

[s. Sirius XM offers discounts for prepaid longer-term subscription plans.

16. Sirius XM has agreements with every major automaker to offer satellite radios in their

vehicles, through which it acquires the majority of its subscribers,” whose initial subscription costs

are bundled into the sale or lease price of a vehicle.

17. Plaintiff was a previous customer of Sirius XM, however, he deactivated his service with
Sirius XM.
18. In or around December 2017, Defendants mailed Plaintiff an advertisement from Sirius

XM offering to reactivate his Sirius XM service on the deactivated account. See adveriisement
attached as Exhibit A.

19.  Defendants offered to sell Plaintiff its “Select service” package at a cost of only $99.00,
which would “lock in” three years of “uninterrupted Sirius XM Seclect service.” See Exhibit A.
20.  As the offer indicates, this would work out to a monthly cost to Plaintiff of §2.75 until
2020, or 82% off of the current monthiy rate of $15.99 for this SiriusXM subscription. See Exhibit
A.

21.  The offer also allowed Plaintiff to cancel at any time and SiriusXM would waive the
reactivation fee of $15.00. See Exhibit A.

22, Included in the advertisement was a letter to Plaintiff signed by Sirius XM Holdings CEO,
James E. Meyer. See id.

23. [n his letter, Mr. Meyer communicated the terms of the offer and encouraged Plaintiff t6
accept what the advertisement said was SiriusXM’s “BIGGEST, BEST OFFER EVER.” See id.

(emphasis in original).
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24, Plaintiff acted to accept SiriusXM’s attractive offer.

25. To accept this offer, the advertisement instructed Plaintiff to either “go to
siriusxm.com/bestoffer101 or call 1.888.244.0396 by December 31, 2017.” See id. (emphasis in
original).

26. Prior to December 31, 2017, Plaintiff went online to sirtusxm.com/bestofferiOl to accept
this offer.

27.  However, when Plaintiff entered his Radio 1D or Account number supplied in the
advertisement, a less-attractive and more-expensive offer for the “Select service” was the only

offer that appeared on the screen.

28. Plaintiff made multiple unsuccessful attempts online 1o accept Defendants’ advertised
offer.
29.  However, the advertised offer he received in the mail was not being offered to him through

Sirius XM’s website.

30.  Since -- contrary to Sirius XM’s representations in the advertisement -- the offer for the
“Select service” that Sirius XM made through the advertisement was not avaifable for him to
accept online, Plaintiff called Sirius XM, as instructed, at 1.888.244.0396 and was connected with
a SiriusXM customer service representative (“CSR”).

31.  The CSR asked Plaintiff for the Radio ID on the offer he was mailed, which Plaintiff
provided.

32.  The CSR told Plaintiff that Sirius XM’s computer system was not showing any options for
that number that he provided.

33. Plaintiff read the letter to the CSR describing the three years for $99 offer as an option.

34, The CSR said she would check with a supervisor as they do not usually have the offer of
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$99 for three years available.

35. Plaintiff reminded the Sirius XM CSR that Sirius XM had mailed the offer to him, and the
CSR stated that she wanted to give Plaintiff the offer he received in the mail.

36.  After putting Plaintiff on hold and consulting a supervisor, the CSR reiterated to Plaintiff
that she wanted to give Plaintiff the $99 offer he received in the mail, but that the “system” would
not altow her to do this.

37.  instead of the 3-year plan for $33.00 per year for the “Select service”, the CSR advised
Plaintiff that she could sell him the “Select service” one-year plan for $60.00.

38. Plaintiff requested that the CSR escalate his call to a higher department, which she
indicated she would do.

39.  The CSR then repeated the offer for one year of Sirius XM service for $60.00.

40.  Plaintiff decided to activate his Sirius XM service through the “limited offc” of one year
for $60.00, however, he made clear that he still wanted the matter corrected and for Sirius XM to
honor the offer that he received in the mail. -

4] The CSR again confirmed that she was going escalate his issue.

42.  The CSR then went over the terms of the one-year offer for $60.00, asking Plaintiff to hold
any questions until after she read to him the terms of the offer.

43.  After reading the terms, the CSR asked Plaintift if he accepted these terms.

44, Plaintiff stated that he accepted the terms subject to his call being escalated within
SiriusXM and Sirius XM ultimately honoring the offer Plaintiff received in the mail for three years
of Select service at $99.00.

45.  Sirius XM charged Plaintiff (via credit card) $60.00 for the “Select service™ package for

one year, as well as a “U.S. Music Royalty Fee” of $8.34 and $4.53 for New Jersey sales tax.
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46.  The total cost for Plaintiff to receive one year of Sirius XM’s “Select” service (excluding
taxes) was $68.34.

47.  Had Sirius XM honored the offer that prompted Plaintiff to call and reactivate, he would
have paid only $33.00 per year (pre-tax), and that rate would have been “lockfed]} in” for “three
years of savings.”

48. However, because Sirius did not honor the deal advertised, Plaintiff ended up paying
$60.00 (pre-tax) for one year of service — an 82% increase in the $33.00 yearly rate Sirtus XM
offered in the advertisement.

49.  The above-described conduct by Defendants in their transactions with Plaintiff are the same
and/or substantially similar to the course of conduct engaged in by Defendants in their transactions
with numerous other consumers in New Jersey who are similarly situated to Plaintifl.

CLASS ACTION ALLEGATIONS

50. This action is brought and may properly proceed as a class action pursuant to the provisions

of Rule 4:32 of the New Jersey Court Rules.

51.  Plaintiff seeks certification of a Class, initially defined as:

All New Jersey consumers to whom Sirius XM offered a “Select

service” package the same as or similar 1o the “Select service”

package offered to Plaintiff at any time on or after the day six ycars

prior to the date this Complaint was filed, who timely responded to

the offer and subsequently purchased a more expensive service

package.
52. The members of the Class for whose benefit this action is brought are so numerous that
joinder of all members is impracticable.

53.  There are questions of law and fact common to the members of the Class, including:

a. Whether Defendants provided advertisements/offers to putative class members that
misrepresented that a particular package was available to them;
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b. Whether Defendants failed to provide an advertised/offered package to putative class
members;

c. Whether the advertisement offering three years of “Sclect service™ for 399 violates the
General Advertisement Regulations, N.J.A.C. 13:45A-9.2(a)(1), (2), or (9);

d. Whether Defendants’ actions, as set forth herein, were unconscionable commercial
practices, deception, fraud, false pretenses, and/or misrepresentations in violation of
the CFA, N.J.S.A. 56:8-2;

e. Whether advertising three years of “Select service” for $99, which was not available,
then selling a higher priced package for a shorter period of time violates the CI'A,
N.J.S.A. 56:8-2.2;

f. Whether Plaintiffs and those similarly situated suffered an ascertainable loss as a result
of Defendants’ violation(s) of the CFA;

g. Whether by providing consumers with standard form documents that contain violations
of the General Advertising Regulations and/or the CFA as set forth above, Defendants
thereby violated the TCCWNA at N.J.§.A4. 56:12-15;

h. Whether by providing consumers with standard form documents that violate the
TCCWNA, Defendants are liable to Plaintiff and all others similarly situated for the
minimum statutory civil penalty of $100 for each contract, pursuant the TCCWNA at
N.J.S.A. 56:12-17.

54.  Plaintiff’s claims are typical of the claims of the members of the Class which they represent

because all such claims arisc out of the same policies, practices, and conduct, and the same or

similar documents used by the Defendants in their dealings with Plaintift.

55. Plaintiff has no interests antagonistic to those of the Class.
56. The Class, of which Plaintiff is a member, is readily identifiable.
57. Plaintiff will fairly and adequately protect the interests of the Class, and has retained

competent counsel experienced in the prosecution of consumer litigation.

38. Plaintiff's attorneys have significant experience and expertise in litigating consumer class
actions. -
59. A class action is superior to other available methods for the fair and efficient adjudication
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of this controversy since joinder of all members is impracticable. While the economic damages
suffered by the individual members of the Class are significant, the amount is modest compared
t0 the expense and burden of individual litigation.
60.  The questions of law or fact common to the members of the Class predominate over any
questions affecting only individual members.
61.  Defendants acted, or refused to act, on grounds generally applicable to Plaintiff and all
class members, thereby making appropriate final injunctive relief or corresponding declaratory
relief with respect to the Class as a whole.
62. A class action will cause an orderly and expeditious administration of the claims of the
Class, and will foster economics of time, effort and expense.
63. Plaintiff does not anticipate any difficulty in the management of this litigation.

FIRST COUNT

Violation of the CFA as to the Class
N.J.S.A 56:8-2

64. Plaintiff repeats and rcalleges all prior allegations as if set forth at length herein.

65.  The New Jerscy Consumer Fraud Act states: “The act, use or employment by any person of
any unconscionable commercial practice, deception, fraud, false preiense, false promise,
misrepresentation, or the knowing, concealment, suppression, or omission of any maierial fact with
intent that others rely upon such concealment, suppression or omission, in connection with the sale or
advertisement of any merchandise or real estate, or with the subsequent performance of such person
as aforesaid, whether or not any person has in fact been misled, deceived or damaged thereby, is
declared to be an unlawful practice.” N.J.S.4. 56:8-2.

66.  Defendants are “sellers” as defined by the CFA, N.J.5.A4. 56:8-1 et seq.

67.  The Sirius XM “Select service” plan and similar offers are “merchandise” as defined by the
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CFA,N.JSA. 56:8-1 ¢l seq.
68.  The communication Plaintiff received from Sirius XM offering the “Select service” plan for
a total of $99.00 over three years is an “advertisement” as defined by the CIFA, N.J.S.A. 56:8-1 et seq.
69. By offefing the “Select service” package or similar offers to Plaintiff and those similarly
situated for a total of $99.00 over three years, SiriusXM was engaging in the “sale” of merchandise
under the CFA, N.J.S.A. 56:8-1 et seq.
70. Defendants violated the CFA, at N.J.S.A. 56:8-2 by falscly advertising and/or making
misrepresentations and deceptive statements in connection with the advertisement and sale of their
“Select service” package. Specifically, that Plaintiff and those similarly situated could purchase the
package for $99.00 for three years (plus taxes) or similar offers when, in fact, the packages were not
available at that price.
71. Defendants’ violation of N.J.S.A. 56:8-2 caused Plaintifi and those similarly situaied to suffer
an ascertainable loss, including any amounts above the offered price they paid to Sirius XM for the
“Select service” package or other package from the date the SiriusXM account was activated and for
the term of the original offer.
72. [n accordance with N.J.S.A. 56:8-19, Defendants are liable to Plaintiff and those similarly
situated for treble damages and attorneys’ fecs and costs.

COUNT TWO

Violations of the Consumer Fraud Act V.S 4. 56:8-1 ¢t seq.
and the General Advertising Regulations, N.J.A.C. 13:45A-9.1 et sey. as to the Class

73. Plaintiff repeats and realleges all prior allegations as if set forth at length hercin.
74. Defendants are “advertisers” as defined by the General Advertising Regulations, N.J.A.C.

13:45A-9.1 et seq.

75.  The Sirius XM “Select service” plan and similar offers are “merchandise” as defined by the
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General Advertising Regulations, N.J.4.C. 13:45A-9.1 et seq.
76.  The communication Plaintiff and others received from Sirius XM oftering the “Select service”
plan for a total of $99.00 over threc years and other similar offers are “advertisements” as defined by
the General Advertising Regulations, N.J.A.C. 13:45A-9.1 et seq.
77. Defendants further violated the CFA by providing advertisements that violaie the General
Advertising Regulations, N.J.A.C. 13:45A-9 2(a)(1), which declares as untawiul:
The failure of an advertiser to maintain and offer for immediate purchase advertised
merchandise in a quantity sufficient to meet reasonably anticipated consumer
demand therefor. When an advertisement states a specific period of time during
which merchandise will be available for sale, a sufficient quantity of such
merchandise shall be made available to meet reasonably anticipated consumer
demand during the stated period. When no stated period appears in the
advertisement, a sufficient quantity of merchandise shall be made available to meet
reasonably anticipated consumer demand during three consecutive business days
commencing with the effective date of the advertisement.
78. Defendants further violated the CFA by providing advertisements that violate the General
Advertising Regulations, N.J.A.C. 13:45A-9.2(a)(2), which declares as unlawful: “The failure of an
advertiser to specifically designate within an advertisement which merchandise items possess special
or limiting factors relating to price, quality, condition or availability.”
79. Defendants further violated the CFA by providing advertisements that violate the General
Advertising Regulations, N.J.A.C. 13:45A-9.2(a)(9), which declares as unlawful: *“The making of
falsc or misleading representations of facts concerning the reasons for, existence or amounts of
price reductions, the nature of an offering or the quantity of advertised merchandise avaitable for
sale.”
80. Specifically, Defendants’ conduct violates the above regulations by advertising the “Select

service” package for $99.00 for three years (plus taxes) or similar offers when, in fact, the package

offered was not available.
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\
31. Defendants’ violations of the above caused Plaintiff and those simularly situated to suffer an
ascertainable loss, including any amounts above the offered price they paid to Sirius XM for the
“Select service” package or other package from the date the Sirius XM account was activated and for
the term of the original ofler,
82. In accordance with N.J.S.A. 56:8-19, Defendants are hable to Plaintiff and those similarly
situated for treble damages and attorneys’ fees and costs.
THIRD COUNT

Engaging in Bait and Switch Scheme in Violation of the CFA
N.J.S.A. 56:8-2.2 as to the Class

83.  Plaintiff repeats and realleges all prior allegations as if set forth at lengih herein.

84. N.J.S.A. 56:8-2.2 provides that “[tJhe advertisement of merchandise as part of a plan or
scheme not to sell the item or service so advertised or not to sell the same at the advertised price
is an unlawful practice and a violation of the [CFA].”

85.  The advertisement that Sirius XM sent to Plaintiff and those similarly situated was part of
a plan or scheme to not sell the “Select service” package as advertised.

86.  The advertisement that Sirius XM sent to Plaintiff and those similarly sitvated was part of
a plan or scheme to not sell the “Select service” package so advertised at the advertised price.

87.  Sirius XM baited Plaintiff and those similarly situated with a very atiractive offer for Sirius
XM’s “Select service” package.

88.  When Plaintiff and those similarly situated went on Sirius XM’s website to purchase the
“Select” service or other offer at the price and term advertised, the offer did not appear and the

Plaintiff and those similarly situated were directed to call Sirtus XM.
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89.  When Plaintiff and those similarly situated called Sirius XM to purchase the “Select”
service or other offer at the price and terms advertised, the Sirius XM indicated that it would not
sell the “Select service” package at the price and term advertised.

90. Instead of selling the “Select service™ or other offer at the price and term advertised, Sirius
XM offered and ultimately sold the “Select service” or other package to Plaintiff and those
similarly situated for a higher price or shorter term.

91. Defendants’ conduct constitutes an unlawful practice and viotation of the CFA pursuant to
N.J.S.A. 56:8-2.2.

92. Defendants’ violation of N.J.S.A. 56:8-2-2 caused Plaintiff and those similarly situated
ascertainable loss, including any amounts above the offered price they paid to Sirius XM for the
“Select service” package or other package from the date the Sirius XM account was activated and for
the term of the original offer.

93.  Inaccordance with N.J.S.A. 56:8-19, Defendants are liable to Plaintiff and those similarly
situated for treble damages and attorneys’ fees and costs.

FOUTH COQUNT
Violation of the TCCWNA as to the Class
N.J.S.A. 56:12-14 et seq.

94. Plaintiff, on behalf of himself and all others similarly situated, re-asserts and incorporates
by reference the previous allcgations.

9s. The TCCWNA, N.J.S.A. 56:12-15, prohibits businesses from offering or giving written
contracts or notices to consumers that contain any provision that violates the consumers’ rights or
business’s responsibilities under clearly established New Jersey or federal law, and provides
remedies to consumers who are offered or given such contracts or notices, including statutory

damages of not less than $100, actual damages or both, plus attorneys’ fees and costs. N.J.S.4.
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56:12-17.

96. Defendants arc “sellers” within the mecaning of TCCWNA, N.J.S.A. 56:12-15 and 17, with
respect to Plaintiff and others similarly situated.

97.  Plaintiff is a “consumer” as defined by N.J.5.4. 56:12-15.

98.  The advertisement sent to Plaintiff and those similarly situated is a “contract,” “notice’ and/or
“sign” within the meaning of the TCCWNA. N.J.§A. 56:12-15.

99.  The provisions of the advertisement received by Plaintiff and those similarly sitvated violate
the clearly established legal rights of Plaintiff and those similarly situated, and/or violate the clearly
cstablished responsibilities of Sirius XM under the CFA at N.J.S.A. 56:8-2.

100. The provisions of the advertisement received by Plaintiff and those similarly situated violate
the clearly established legal rights of Plaintiff and those similarly situated, and/or violate the clearly
established responsibilities of Sirius XM under the General Advertising Regulations at N.J.A.C.
13:45A-9.2(a)

101. The advertisement received by Plaintiff and those similarly situated violates the clearly
established legal rights of Plaintiff and those similarly situated and/or violates the clearly established
responsibilities of Sirius XM, as its provisions are part of a plan or scheme devised by Sirius XM to
not sell the “Select service” package as advertised and/or to not sell the “Select service” package at
the advertised price, in violation of N.J.S.A. 56:8-2.2.

102. Sirius XM violated N.J.S.A. 56:12-15 by providing a notice to Plaintiff and those similarly
situated advertising the “Select service” package or other offers for a price and duration that Sirius
XM did not plan to honor, but rather intended to use to bait consumers to purchase the “Select” service
package or other offer at a higher price and or shorter term, in violation of the clearly established

rights of Plaintiff and those similarly situated and responsibilities of Sirius XM under N.J.S.A. 56:8-
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2and N.J.S.A. 56:8-2.2.
103.  Sirius XM violated N.J.S.A. 56:12-15 by offering to Plaintiff and those similarly situated a
written consumer contract for the “Select” service package or other offers, which Sirius XM planned
t0, and did, sell at a price that was more expensive than advertised, in violation of N.J.S.A. 56:8-2 and
N.J.S.A. 56:8-2.2.
104. As aresult of Sirius XM’s violation of N.J.S.A. 56:12-15, Plaintiff and thosc similarly situated
suffered actual harm, including but not limited to monetary loss, and other adverse consequences.
105. Therefore, Plaintiff and those similarly situated are aggrieved consumers. N.J.S.A. 56:12-17.
106. Pursuant to N.J.S.A. 56:12-17, Defendants are liable to Plaintiff and those similarly situated
for actual damages suffered, a statutory penalty of at least $100.00 per class member and attorneys’
fees and costs.

WHEREFOQRE, Plaintiff, on behalf of himself and those similarly situated, demands relief
and judgment against the Defendants as follows:

a. An order certifying this matter as a class action under Rule 4:32-1(b)(3), appointing
Plaintiff as the class representative and his attorneys as class counsel;

b. Alternatively, an order certifying this matter as a class action under Rule 4:32-
1(b)(2) as to the Class, appointing Plaintiff as the class representative and his
attorneys as class counsel,

c. Declaring that Defendants’ advertisement violates the General Advertising
Regulations, the CFA, and the TCCWNA,;

d. Enjoining Defendants from future violations of the General Advertising
Regulations, the CFA, the TCCWNA and misrcpresentations in  their
advertisements;

€. Requiring Defendants to provide an accounting of all Class members who received

the “Select service” or similar package advertisement, whether each contacted
Defendants and the results of that contact;

f. Providing equitable relief requiring Defendants to provide Notice to all members
of the Class that if they were damaged by Defendants’ advertisement that they
should seek the advice of counsel as they may have a viable action against
Defendants.

g Awarding treble damages pursuant to the CFA. N.J.S.A. 56:8-19;
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h. Awarding actual damages and statutory civil penalties in the amount of $100
payable to Plaintiff and members of the class as defined pursuant to the TCCWNA.
N.J.S.A. 56:12-17;

i. Awarding reasonable attorneys’ fees and costs of suit in connection with this action,
pursuant to the CFA, N.J.5.4. 56:8-19, and the TCCWNA. N.J.S.A. 56:12-17;

J- Awarding pre-judgment and post-judgment interest; and

k. Granting such other and further relief as the Court deems equitable and just.

JURY DEMAND

Plaintiff demands a trial by jury on all issues subject to trial.

DESIGNATION OF TRIAL COUNSEL

Pursuant to Rule 4:25-4, Bharati O. Sharma, Esq. is hereby designated as trial counsel for

the Plaintiff in the above matter.

CERTIFICATION

Pursuant to Rule 4:5-1. [ hereby certify to the best of my knowledge that the matter in
controversy is not the subject of any other action pending in any court or the subject of a pending
arbitration proceeding, nor is any other action or arbitration proceeding contemplated. 1 further

certify that I know of no party who should be joined in the action at this time.

The Wolf Law FFirm, LLC

Dated: June 19, 2019 s/Bharati Q. Sharma
Bharati Q. Sharma
Attorneys for Plaintiff’
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