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Federal Trade Commission 
Office of the Secretary 
600 Pennsylvania Avenue NW 
Suite CC–5610 (Annex B) 
Washington, DC 20580 
 
Re:  Endorsement Guides, P204500 
 
Truth in Advertising, Inc. (“TINA.org”) welcomes the opportunity to submit comments 
in conjunction with the Federal Trade Commission’s (“Commission” or “FTC”) February 
21, 2020 request for comment on the Guides Concerning the Use of Endorsements and 
Testimonials in Advertising (the “Endorsement Guides” or the “Guides”).1 These 
comments offer several suggestions to enhance the Endorsement Guides, and recommend 
that the Commission more aggressively pursue endorsers who advertise deceptively 
online. 
 
While the FTC’s Endorsement Guides broadly cover the use of endorsements and 
testimonials in advertising generally, TINA.org has focused its comments on digital 
advertising.2 This comment first explains how social media influencer marketing has 
changed since the Guides were last updated, and discusses the effectiveness of the Guides 
in today’s online marketplace. The Comment then highlights four social media marketing 
trends that the Guides ought to address: virtual influencers, disappearing posts, 
endorsement advertising targeting children, and the use of fake accounts to artificially 
enhance an influencer’s following. Next, the Comment offers several revisions to 
strengthen the effectiveness of the Endorsement Guides, namely, the incorporation into 
the Guides of the various other FTC guidance documents, an upfront requirement that 
advertisers substantiate the adequacy of their disclosures, an explicit extension of the 
Endorsement Guides to past social media posts, and greater clarity as to the meaning of 
“Generally Expected Performance in the Depicted Circumstances.” The comment then 
discusses issues relating to consumer reviews, recommending that the Guides be more 
explicit as to the disclosure requirements relating to incentivized reviews, that review 
websites ought to disclose if they include incentivized reviews in composite ratings and 
that the Guides prohibit the practice of review gating. Finally, TINA.org recommends 
that FTC enforcement actions pursuant to the Endorsement Guides include endorsers and 
monetary judgments in order to maximize the Guides’ deterrent effect. 
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I. THE RISE OF SOCIAL MEDIA INFLUENCER MARKETING 
 
It has been over a decade since the Endorsement Guides were updated in 2009.3 When 
the Commission last updated the Guides, social media was in a relatively nascent stage. 
Twitter was three years old. Facebook had just over 350 million users.4 Yelp had less 
than 8 million reviews.5 Neither Snapchat nor Instagram even existed.  
 
Much has changed in the intervening 11 years. The market has been inundated with new 
social media platforms – now there’s Snapchat, Instagram, TikTok and Periscope, to 
name a few. And virtually all social media platforms appear to be experiencing 
exponential growth.6  
 
Not surprisingly, given consumers predilection for these social media platforms, 
advertising dollars have followed, with advertisers spending billions each year on social 
media marketing. One of the most effective forms of advertising on these platforms is 
(and has been) the use of influencers to endorse a company’s goods or services. The 
influencer marketing industry is expected to grow to $15 billion by 2022.7  
 
The reason endorsement marketing continues to grow online is simple: it’s effective. 
More than half of young Americans aged 13 to 38 have made a purchase based on the 
view of someone in their social media feed.8 Looking at Twitter, for example, there is a 
2.7x increase in purchase intent when users are exposed to tweets from brands but there is 
a 5.2x increase when users are exposed to tweets from brands and influencers.9  
 
Ultimately, the goal of social media influencer marketing is to engage consumers with 
ads that feel authentic, and thereby more trustworthy. The effectiveness of such 
endorsement marketing is due, at least in part, to the fact that influencers rival friends in 
building trust: 56 percent of Twitter users rely on recommendations from friends while 
almost an equal number, 49 percent, rely on recommendations from influencers.10  
 
And while companies may have historically gravitated to social media influencers who 
have millions of followers, there has been a growing trend for companies to engage 
micro-influencers, that is, individuals with relatively small followings. Micro-influencers 
– usually defined as between 5,000 and 50,000 followers – are now used by 98 percent of 
companies, and nano-influencers – usually defined as less than 5,000 followers – are used 
by 69 percent of companies.11 Endorsements from these lesser-known influencers tend to 
be inexpensive and allow companies to target specific consumer groups with pinpoint 
accuracy. 
 
Unfortunately, even within this narrow band of endorsement marketing, there is no end to 
the number of posts that violate FTC law. Social media is littered with examples of 
influencers engaged in deceptive, unfair and/or misleading marketing. There are those 
that fail to clearly and conspicuously identify their posts as marketing material.12 Others 
fail to disclose material information, make inappropriate product claims, promote atypical 
results and/or are not bona fide users of the product(s) they promote, among other things.  
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Given the limited resources of the FTC, it is understandable that there has not been a 
bevy of actions against influencers deceptively marketing clothing, makeup or private jets 
for that matter.13 However, in recent years there has been an increase in the number of 
products being deceptively marketed by social media influencers that have the potential 
to cause real harm to consumers – and especially to minors, who are a prime and 
susceptible target for this type of digital advertising. Undisclosed ads for alcohol, vaping 
products and detox teas, get-rich-quick schemes involving crypto assets and multilevel 
marketing companies, and infomercials targeting toddlers blanket many social media 
platforms.14 These types of deceptive, misleading and unfair endorsements do more than 
simply affect consumers’ pocket books – they encourage consumers, many of whom are 
minors, to engage in risky, unhealthy and, at times, even dangerous behavior. 
 
II. THE EFFECTIVENESS OF THE ENDORSEMENT GUIDES 

 
To date, the Endorsement Guides have failed to effectively curb deceptive social media 
influencer marketing. Consumer groups, market research, and TINA.org’s own 
experience find poor compliance with the Guides among brands, marketers and 
influencers alike.15  
 
TINA.org regularly comes across influencer posts that fail to comply with the 
Endorsement Guides.16 For instance, a March 2018 TINA.org investigation found that 
hip-hop producer and social media celebrity DJ Khaled had skirted age-gating filters, 
ignored self-regulatory rules regarding spirits advertising, and violated the alcohol 
marketing policies of Snapchat, Facebook, Instagram and Twitter by delivering more 
than 300 undisclosed alcohol endorsements to his followers, many of whom are minors.17  
In response, Diageo, which was one of the alcohol companies whose product (Ciroc) 
Khaled actively promoted, stated that it was “committed to complying with all laws and 
regulations, including the FTC’s endorsement disclosure guidelines, as well as our 
rigorous marketing code and policies.”18 But Diageo was simply paying lip service to the 
Endorsement Guides. A subsequent TINA.org investigation revealed more than 1,700 
undisclosed alcohol ads on Instagram posted by 50 social media influencers for Diageo’s 
Ciroc vodka brand.19 Further, TINA.org’s findings showed that when it came to 
promoting Ciroc, anything was fair game for the company: kids in Ciroc ads, Ciroc-
fueled misogynistic ads, a recipe for cannabis-infused strawberry lemonade with Ciroc, 
and even a booze-drinking Santa who needed to spread the “liquid love.”  
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Images taken from TINA.org’s database of Ciroc’s  

deceptive influencer marketing practices.20 
 
While more than 90 percent of these endorsements were taken down shortly after 
TINA.org sent a complaint to the FTC, the deceptive impact and societal harm resulting 
from these risky and irresponsible spirit ads cannot be overstated. 
 
Endorsers struggle with compliance even in the face of multiple communications directly 
from the FTC, as the Commission’s recent action against Teami, et al. makes clear.21 
Additionally, in March 2017, the FTC notified more than 40 social media influencers 
(and an additional 40+ marketers) about their legal obligations to clearly and 
conspicuously disclose influencers’ relationships with brands when promoting products 
or services.22 Nearly a quarter ignored the FTC’s letters, leading the FTC to follow up 
with warning letters.23 Twenty months later, TINA.org conducted a review of the 21 
influencers who received warning letters.24 TINA.org collected more than 1,400 posts 
from 20 of these influencers, promoting more than 500 companies, that it believed failed 
to meet the FTC’s clear and conspicuous standard for disclosing material connections to 
promoted brands.25 These 20 influencers are not unique. They represent only a small 
portion of the growing cadre of endorsers, including mega, macro, micro, and nano-
influencers, who are failing to follow the Endorsement Guides. 
 
As such, updated, clear and direct Endorsement Guides are now more important than 
ever. The Notice asks the question: “Is there a continuing need for the Endorsement 
Guides as currently promulgated?”26 The growth of online endorser marketing, along 
with the accompanying proliferation of deceptive advertisements by influencers, which 
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now include non-human influencers, only emphasizes the continuing need for the 
Endorsement Guides. However, the Guides must be updated to address contemporary 
issues in endorsement advertising, revised to eliminate the unnecessary brevity and 
vagueness as currently constructed, and amended to reflect a better understanding of 
marketing tactics and consumer perception relating to both social media influencer 
advertising and consumer reviews. 
 
III. CONTEMPORARY ISSUES IN ENDORSEMENT ADVERTISING MUST 

BE ADDRESSED 
 

A. The Endorsement Guides Must Address the Use of Virtual Influencers 
 
Advertisers are using virtual influencers, also called CGI, or computer-generated 
imagery, influencers, to promote their brands. These “carefully curated AI-generated 
personas,”27 as one source has called them, promote products on social media much the 
same way human influencers do – by posing with products, tagging promoted companies, 
and/or naming products or companies in captions. Some are created by the promoted 
companies themselves, such as KFC’s Colonel Sanders,28 while others are created by 
independent parties and go on to promote numerous different companies, such as Lil 
Miquela.29 
 

 
 
The use of these animated influencers has gained momentum over the last year, a trend 
that TINA.org expects to continue.30 Some virtual influencers are so popular that they 
have accumulated millions of followers – Lil Miquela, for example, has 2.4 million 
followers.31 In addition to their popularity, many virtual influencers, including, for 
example, Aliza Rexx (shown below promoting Lustr jewelry32) and Shudu (shown below 
promoting Ellesse33), look human.  
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Not only do some virtual influencers look the part, they “act” human as well. In a 
sampling of virtual influencer posts catalogued by TINA.org, which includes posts by 
more than 25 different virtual influencers promoting more than 80 companies (including 
Amazon, Puma, Lexus, Toyota, Dr. Pepper, Porsche, Calvin Klein and KFC, to name a 
few),34 many posts show virtual influencers moving, talking, and even eating. Some have 
boyfriends and New Year’s resolutions, others have elaborate backstories that shape who 
they are and support worthy causes like cancer research. Some are shown spending time 
with real people, and many emulate human influencers – posing in fashionable clothes 
next to expensive cars and going to red-carpet events like the Grammys.35 
 
In one 2019 study, researchers found that 23 percent of those surveyed said they would 
describe a CGI influencer as “authentic,” 42 percent reported following a virtual 
influencer without knowing it was a bot account, and 55 percent made a purchase as a 
result of following a CGI influencer.36 
 
Thus, the Guides must directly address the use of virtual influencers in marketing. First 
and foremost, the Guides must expand the definition of “endorsement.” As currently 
drafted, the Guides state that an endorsement means:  
 

any advertising message (including verbal statements, demonstrations, or 
depictions of the name, signature, likeness or other identifying personal 
characteristics of an individual or the name or seal of an organization) that 
consumers are likely to believe reflects the opinions, beliefs, findings, or 
experiences of a party other than the sponsoring advertiser, even if the views 
expressed by that party are identical to those of the sponsoring advertiser. 
The party whose opinions, beliefs, findings, or experience the message 
appears to reflect will be called the endorser and may be an individual, 
group, or institution. . . .37  

 
Given that virtual influencers are being used to endorse goods and services, the Guides 
must be broadened to include this additional type of ad, including both virtual 
influencers, as well as their owners. A failure to do so could be taken as an indication that 
bots (and the companies/individuals behind them) are not subject to the Endorsement 
Guides.  
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Second, the Guides should make clear that virtual influencers that promote products or 
services are subject to the same disclosure requirements as humans. That is, if a material 
connection exists between the creator/owner of the virtual influencer and the brand 
promoted, it must be clearly and conspicuously disclosed.38  
 

 
Example of a virtual influencer promotional post that does not disclose the material connection 

between the influencer (Blawko and its creator Brud) and the company (Rcnstrct Studio).39 
 

 
Example of a virtual influencer promotional post that does disclose the material connection 

between the influencer (Colonel Sanders and its creator KFC) and the company (Dr. Pepper).40 
 
Third, because virtual influencers do not have opinions, beliefs or real-life experiences 
and cannot be genuine users of most products and services they promote, the Guides must 
address the type of disclosure necessary for these virtual influencers to ignore the 
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principles established in 16 CFR § 255.1 – which require, among other things, that the 
endorsement reflect the honest opinions of the influencer and that the influencer be a 
bona fide user of the product at the time the endorsement is made. This issue arises 
frequently when virtual influencers promote products that are meant to impact or change 
a human’s appearance such as the application of makeup:41  
 

 

 
 
Finally, to avoid confusion and the risk of deception, the Guides should require virtual 
influencers engaged in influencer marketing to disclose that they are not human. 
Specifically, the Commission should require virtual influencers to clearly and 
conspicuously disclose that they are bots in all promotional posts. 
 

B. The Endorsement Guides Must Address Short-Lived Content 
 
Some of today’s most popular social media platforms, especially among teens and young 
adults, are ephemeral in nature. That is, the content on these platforms is short-lived – 
existing, in some cases, for as little as a few seconds before permanently disappearing. 
Prominent examples for such digital content include Instagram’s stories and Snapchat.  
 
Regulatory oversight of such here-today-gone-tomorrow content is incredibly difficult.42 
Indeed, TINA.org’s own investigation into DJ Khaled – the “King of Snapchat”43 – was 
fraught with issues concerning the capture and collection of deceptive Snapchat 
endorsements.44 Between June 2017 and April 2018, TINA.org staff had to monitor 
Khaled’s Snapchat stories seven days a week in order to identify and record instances of 
deceptive advertising.45  
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Screenshot of DJ Khaled July 17, 2017 Snapchat story.46 

 
What became clear after confronting Diageo with the fact that Khaled’s Snap stories were 
rife with deceptive Ciroc ads was that Diageo had completely abdicated its responsibility 
to appropriately monitor Khaled’s endorsements on Snapchat. Significantly, some 
months earlier, after the U.K.’s Advertising Standards Authority determined that Diageo 
had failed to ensure a Snapchat marketing campaign was not targeting minors,47 the 
company announced that it was suspending all advertising on the platform, stating, “We 
have now stopped all advertising on Snapchat globally whilst we assess the incremental 
age verification safeguards that Snapchat are implementing.”48 As TINA.org’s 
investigation made apparent, the company’s statement was not quite accurate. Diageo 
clearly was not taking DJ Khaled’s Snap stories (which have no age-gating feature) into 
consideration, let alone monitoring them. 
 
Regardless of the difficulties associated with monitoring advertising on platforms with 
transitory content, companies are not permitted to ignore their legal obligations on such 
sites. Wherever endorsements take place, advertisers must fulfill their duty to ensure that 
the form, content and disclosures used by endorsers, at a minimum, comply with the law. 
To that end, the Commission should carefully consider this growing issue, and address 
advertisers’ ever-present obligation to monitor their endorsers regardless of where the 
advertisements take place.  
 
Additionally, the Commission should address violations from endorsers using vanishing 
content more seriously. Deceptive endorsements on platforms like Snapchat are difficult 
to deter: the unlikeliness of being caught means the likelihood of punishment is low.49 If 
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the FTC is lenient on violators who are caught, then the likelihood of punishment will 
effectively be zero. As Commissioner Chopra has noted, deterrence will be limited where 
“the narrow subset of wrongdoers who are caught and attract law enforcement scrutiny 
will face minimal sanctions.”50 
 

C. The Endorsement Guides Must Address Endorsements in Marketing 
Targeted at Children 

 
As the FTC has stated in its .com Disclosures publication,51 disclosures must be 
“understandable to the intended audience.” The Endorsement Guides should incorporate 
this guidance, and make clear that there may be certain audiences for whom disclosures 
do not work to eradicate the deceptive nature of the advertisement.  
 
To illustrate this point, TINA.org draws the Commission’s attention to a 2019 complaint 
TINA.org filed with the FTC regarding Ryan ToysReview, one of the most viewed 
YouTube channels of all time.52 TINA.org’s investigation revealed that the YouTube 
channel, which is now called Ryan’s World and has more than 25 million subscribers, 
thousands of posted videos, and more than 30 billion views,53 deceptively promoted a 
multitude of products to millions of preschool-aged children by misleadingly blurring the 
distinction between advertising and organic content for its intended audience: 
preschoolers under the age of five. 
 
It is well established that children are a vulnerable consumer group.54 And children under 
the age of five are a particularly susceptible class. Competent and reliable research makes 
clear that children under the age of five are unable to identify television commercials and 
distinguish them from other forms of content.”55 At age five, the distinction between 
commercials and other content is only possible because of the perceptual cues that are 
present in television programs, such as verbal separators (“We’ll be right back after this 
message”) or because commercials are shorter.56 Further, even at age five – when 
children begin to be able to at least identify traditional ads – the selling intent behind the 
ads is not understood.57 (“[R]esearchers in many studies have reported that until children 
are >7 years old, they do not have the ability to detect persuasive intent in advertising.”58) 
The perceptual cues present in television programming that allow five year olds to 
identify ads are completely lacking in YouTube videos that natively embed sponsored 
content within the program, such as Ryan ToysReview videos.59 Thus, it is not surprising 
that preschoolers do not realize that they are being marketed to in these online settings.60 
 

Because [an] audience of ages five and under lacks the capacity to distinguish 
advertising from content in traditional television programming, it is inconceivable 
that they would be able to distinguish between sponsored and unsponsored videos 
on [YouTubeKids]. Even if sponsored videos in [YouTubeKids] were identified 
as advertising, its audience is too young to comprehend what that means.61 

 
In other words, when a YouTube video directed to children under the age of five mixes 
advertising with program content, the preschool audience is unable to understand or even 
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identify the difference between marketing material and organic content, even when there 
is a verbal indicator that attempts to identify the marketing content.62 
 
Thus, the typical remedy for such blending of advertising and organic content – e.g., 
disclosures of material connections between the endorser and the seller of the advertised 
product – does not work in such circumstances as the intended audience is unable to 
understand them. As such, TINA.org strongly urges the FTC to provide guidance – 
directly in the Endorsement Guides – to advertisers who target young children. 
 

D. The Endorsement Guides Must Prohibit Manipulation Through the Use of 
Fake Accounts 

 
As Commissioner Phillips noted, “engaging in . . . deceptive conduct like selling fake 
followers, distorts the online marketplace, preventing consumers from making informed 
purchasing decisions and creating an uneven playing field for those that follow the 
rules.”63 The use of fake accounts deceives and distorts the marketplace in multiple ways. 
Fake accounts can artificially boost an influencer’s following, thereby deceiving brands 
who hire influencers into believing them to be more influential than they are.64 Similarly, 
fake accounts can inflate the popularity of the poster’s content, deceiving viewers and 
potential purchasers of any promoted products.65 Moreover, the peddlers of fake accounts 
provide “the means and instrumentalities to commit deceptive acts or practices, which is 
itself a deceptive act.”66  
 
Recently, the Commission took action to prevent such behavior. In 2019, the FTC 
brought and settled charges against Devumi, which sold fake indicators of social media 
influence, including more than 4,000 fake subscribers on YouTube, over 32,000 fake 
views on YouTube and more than 800 fake LinkedIn followers.67 The Commission’s 
enforcement action against Devumi is laudable and TINA.org encourages the 
Commission to continue on the path against fake accounts by explicitly prohibiting such 
market manipulation in its Endorsement Guides. 
 
IV. THE ENDORSEMENT GUIDES MUST BE UPDATED TO INCREASE 

THEIR ULTILITY AND IMPACT 
 

A. The Guides Should Incorporate Other FTC Guidance Documents 
 
In its current form, the Endorsement Guides require disclosures in three scenarios: 
 

(1) When the advertiser does not have substantiation that the endorser’s 
experience is representative of what consumers will generally achieve, in 
which case the advertisement should “clearly and conspicuously disclose the 
generally expected performance in the depicted circumstances;”68 

 
(2) When the advertisement presents an endorsement by someone who is not an 

actual consumer, in which case the advertisement should “clearly and 
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conspicuously disclose that the persons in such advertisements are not an 
actual consumers of the advertised product;”69  

 
(3) When there exists a connection between the endorser and the seller of the 

advertised product that might materially affect the weight or credibility of the 
endorsement (i.e., the connection is not reasonably expected by the audience), 
in which case “such connection must be fully disclosed.”70 

  
The Endorsement Guides then provide several hypotheticals to elucidate when these 
disclosure requirements are triggered. However, beyond merely stating that disclosures 
must be “clear and conspicuous” or “fully disclosed” the Guides fail to inform 
consumers, endorsers and businesses alike as to what the disclosure should say and where 
it should be said. For such guidance other FTC publications must be consulted, including, 
but not limited to, .com Disclosures: How to Make Effective Disclosures in Digital 
Advertising,71 The FTC’s Endorsement Guides: What People Are Asking,72 and 
Disclosures 101 for Social Media Influencers.73  
 
Such piecemeal guidance makes it difficult for small businesses, individual influencers, 
affiliate marketers and multilevel marketing distributors, among others, to ascertain their 
legal responsibilities. Thus, for the sake of clarity, ease of use, and ultimately, to increase 
legal compliance, TINA.org recommends that all relevant and pertinent guidance 
concerning endorsements be consolidated and published in the Endorsement Guides or, at 
a minimum, incorporated by direct and explicit reference.  
 

B. The Guides Should Require Companies to Substantiate their Position that 
Disclosures Meet Clear and Conspicuous Requirement 

 
Despite FTC guidance regarding how to legally comply with disclosure requirements in 
endorsements, TINA.org’s experience shows that many advertisers and influencers either 
choose to ignore the disclosures suggested by the FTC or take creative license with their 
disclosure obligations. For example, in 2016, cosmetics company Estée Lauder – in 
response to TINA.org’s investigation of the Kardashian/Jenner family’s deceptive 
Instagram promotional posts74 – took the position that #KJ4EL was a legally sufficient 
disclosure to inform consumers that Kendall Jenner was paid to endorse the company 
despite having no readily available data to support such a contention.75 
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Similarly, with respect to the placement of disclosures in online marketing, the FTC has 
counseled advertisers to ensure the disclosure is unavoidable by, among other things, not 
using hyperlinks to communicate information that is integral to the claim, and placing 
disclosures in social media posts above the fold – i.e., without having to click “more.”76 
FTC guidance (and enforcement actions) have further made clear that typicality 
disclaimers (i.e., “Results not typical” or “These testimonials are based on the 
experiences of a few people and you are not likely to have similar results”) are ineffective 
at dispelling a reasonable consumer’s belief that an endorser’s experience is generally 
representative of what can be achieved.77 
 
Nevertheless, TINA.org has collected thousands of multilevel marketing endorsements 
that deceptively tout atypical earnings representations.78 Some MLM companies take the 
position that hyperlinking to an income disclosure statement or including a statement 
about variable financial results at the end of lengthy promotional videos satisfies their 
obligations to disclose.79 
 
In order to effectively rein in advertisers’ use of inadequate disclosures, the Endorsement 
Guides should not only incorporate suggestions for how to properly disclose material 
information, but also emphasize that advertisers are responsible for ensuring that claims 
conveyed to consumers in an ad are truthful and substantiated, and that they also are 
responsible for ensuring that consumers know that what they are viewing is an ad. 
Highlighting in the Guides that advertisers who use “creative” disclosures must be able to 
substantiate with reliable data that the net impression of their endorsements are non-
deceptive would help to eradicate deceptive and misleading endorsements.80  
 
 
 
 



 14 

C. The Guides Should Make Clear They Apply to All Posts in Publication, 
Even If Not Recently Published  
 

Deceptive advertisements published on many online platforms can live forever unless 
deleted or properly edited. Nowhere is this more evident than on social media platforms 
like Instagram, where old posts – sometimes years old – are presented to consumers on a 
regular basis. This happens in several ways. First, consumers using hashtag searches are 
frequently presented with posts that were published weeks, months, or even years prior.  
By way of example, a June 16, 2020 Instagram search for #detoxteas brings up more than 
20,000 posts. 
 

 
 
The first two search results are dated October 6, 2019 and November 27, 2019, 
respectively.81  
 
Second, companies re-post influencers’ previously published posts as part of more 
current marketing campaigns, which then resurrects the original post. For example, in 
July 2018, influencer Sophia Styles Ngwanyia deceptively promoted FitTea.82 One year 
later, in July 2019, FitTea re-posted Sophia’s original post with a caption that linked to 
her Instagram page.83 
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Third, many influencers continually gain new followers, who scan historic posts to get 
acquainted with the influencer. In July 2016, for example, a news outlet reported that, as 
of that week, celebrity Selena Gomez had nearly 181 million followers across major 
social networking platforms, “with roughly 200,000 new followers joining every 24 
hours.”84  
 
Gomez’s popularity led to one of the most widely liked Instagram posts, a June 25, 2016 
undisclosed ad for Coca-Cola, which has continued to garner “likes.” As shown below, 
the post had 4.1 million likes two weeks after it was posted.85 One week later, the number 
of likes had grown to 4.7 million.86 Eight weeks after publication, more than 5.4 million 
likes,87 and today, the post has more than 7 million likes.88 
 

 

 
Gomez eventually added #ad to the post after TINA.org contacted Coca-Cola.89 

 
Currently, certain language used in the Endorsement Guides suggests that the guidance 
applies to recently published advertising materials only (e.g., “the advertiser may 
continue to run the advertisement only so long as it has good reason to believe that the 
endorser remains a bona fide user of the product,” 16 CFR § 255.1(c)). However, as 
explained above, ads on certain social media platforms are unlike television ads, for 
example, that only run for a specified period of time. Ads on some platforms continue in 
perpetuity unless affirmative action is taken to remove them, resulting in consumer 
deception stretching out over an extended period of time. As such, TINA.org urges the 
FTC to update the Guides to make it clear that they apply to all promotional 
endorsements in publication, even if they were initially published months or years prior.  
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D. The Guides Should Further Clarify the Meaning of “Generally Expected 
Performance in the Depicted Circumstances” 

 
The Endorsement Guides state that endorsements should “clearly and conspicuously 
disclose the generally expected performance in the depicted circumstances” when the 
advertiser does not have substantiation that the endorser’s experience is representative of 
what consumers will generally achieve.90 However, in certain types of marketing, the 
term “generally expected performance” leaves room for deception. As such, TINA.org 
urges the FTC to address how 16 C.F.R. § 255.2(b) of the Guides applies to the scenarios 
described below. 
 

i. Endorsements for financial services or products 
 
Companies advertising financial services and products often use testimonials from 
customers that report making mighty profits as a result of purchasing the promoted 
product or service. 
 
In 2014, for example, a TINA.org investigation into Stansberry & Associates Investment 
Research, LLC found that it was using hundreds of deceptive testimonials to sell its 
investment newsletters.91 Specifically, TINA.org found, among other things, that many of 
Stansberry’s testimonials omitted material information, such as the amount invested, the 
rate of return on the investment and when the claimed success occurred, making it 
impossible for consumers to ascertain whether the represented results were generally 
achievable. Moreover, none of the testimonials provided any information about the 
inherent risks associated with the various investment strategies. Examples of testimonials 
used at the time included:   
 

As subscriber Ron C. in Pennsylvania told us of Jeff’s work in this service, “My 
wife and I have made roughly $22,000 in extra income in three months.” 

 
And subscriber Sam D. in Texas said, “I’ve been harvesting between $1,500 and 
$3,000 per month in income…I’ll be quitting my current job, and I’ll enjoy a full 
retirement at age 43.” 

 
One reader who took Porter’s recommendation, Steve C. wrote, “I bagged a quick 
$20,000…one helluva call.”92 

 
Without providing how much the endorser initially invested, the rate of return or when 
the investment was made, among other things, a consumer cannot determine whether the 
reported gains reflect generally achievable results. In this particular case, Stansberry 
removed the problematic testimonials after receiving a warning letter from TINA.org, but 
a plethora of other financial products and services – which now include countless crypto 
asset investment programs – are advertised online. TINA.org urges the FTC to address 
how16 C.F.R. § 255.2(b) of the Guides applies to financial and investment-like 
endorsements.   
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ii. Advertisements for multilevel marketing business 
opportunities 

 
TINA.org has catalogued thousands of examples of MLM companies and their 
distributors advertising significant financial gains as a result of joining the company’s 
business opportunity when, in reality, the vast majority of distributors earn little to no 
money.93 In order to meet the disclosure requirement set forth in 16 C.F.R. § 255.2(b) – 
i.e., to clearly and conspicuously disclose the generally expected performance in the 
depicted circumstances – some companies disclose an average annual payout rather than 
what an average distributor earns. By way of example, multilevel marketing company 
Primerica features numerous testimonial videos on its website, many of which tout 
significant – yet atypical – financial gains. In an apparent effort to cure the deception, the 
company includes a disclosure at the end of its videos that discloses the average annual 
amount it has paid to its sales force.94  
 

 
 
Putting aside the issue of the inadequate placement of the disclosure, the language does 
not actually tell consumers what the generally achievable results are as it only takes a 
handful of top earners to skew the financial disclosure. For example, if 1 out of 100 
representatives made $1 million and the 99 others made $1 each, the average payout 
would be $10,000.99 (before expenses, of course). For this reason, TINA.org urges the 
FTC to make it unmistakably clear that, in the MLM context, “generally expected 
performance in the depicted circumstances” does not mean an overall average payout, but 
rather what the typical distributor can expect to earn. 
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iii. Endorsements for healthcare services 
 
Companies advertising healthcare services often use patient testimonials from individuals 
who have made exceptional medical recoveries to convey the message that seeking and 
obtaining medical services from the advertiser will save consumers’ lives.  
 
In 2018, for example, a TINA.org review of patient testimonials used to promote the 50 
cancer treatment centers in the U.S. that spent the most money on advertising in 2017,95 
revealed that 90 percent deceptively used patient testimonials in their marketing materials 
by promoting anecdotal, atypical patient results without disclosing what the generally 
expected results for a patient in a similar situation would be.96 
 
Specifically, TINA.org’s investigation found hundreds of testimonials featuring patients 
with cancer types that had a less than 50 percent five-year survival rate, being used in 
direct-to-consumer marketing materials to advance the narrative that treatment at a 
specific cancer center would provide patients with a therapeutic advantage, allowing 
them to beat the odds and live beyond five years.  
 

 
At the time of TINA.org’s investigation, the five-year survival rate 

for lung cancer was 18.6 percent, according to the National Cancer Institute.97 
 
One of the cancer centers investigated was for-profit Cancer Treatment Centers of 
America (CTCA), which was the subject of a TINA.org complaint to the FTC for its 
ongoing use of such deceptive testimonials, a marketing tactic that led to a 1996 consent 
agreement between the FTC and the Center.98 In response to TINA.org, CTCA took the 
position that cancer and cancer care are extraordinarily complex and thus there are no 
“generally expected” or “typical” outcomes of cancer care that it can disclose, and that 
patients and their families are aware of the complexities.99 Putting aside the fact that 
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CTCA provided no data to support its assumptions about patients’ understandings, if 
CTCA is correct (which TINA.org disputes), then marketing cancer treatment through the 
use of atypical patient testimonials is, at a minimum, deceptive.100 
 
CTCA’s position is likely to be followed by other for-profit medical treatment centers. It 
is for this reason that TINA.org strongly urges the FTC to make clear in its Endorsement 
Guides that if an advertiser takes the position that there simply are no typical results, then 
the advertiser is not permitted to use endorsements in its advertisements unless it has 
competent and reliable evidence to support the contention that consumers do not believe 
the endorsement results are typical.101  
 

V. THE ENDORSEMENT GUIDES MUST BE UPDATED TO PROPERLY 
ADDRESS CONSUMER REVIEWS  

 
Online reviews have become a key to success for businesses. Most consumers trust online 
reviews,102 and nearly 95 percent of online shoppers read reviews before making a 
purchase.103 Companies are obviously impacted by negative reviews.104 Companies who 
improve their reviews experience an attendant increase in sales.105 But products showing 
no reviews are also disadvantaged compared to similar products with reviews: 
Consumers are 270 percent more likely to buy a product with five-star reviews than with 
no reviews at all, a number that increases with higher-priced products.106 Crucially, the 
initial reviews received by a product account for nearly all of the increase in purchase 
likelihood.107 
 
The importance of online reviews has made them ripe for deception. Without reviews, a 
new company can struggle to get off the ground, and an existing company can struggle to 
launch a new product. Companies are, therefore, incentivized to do whatever they can to 
generate early, positive reviews.  
 
As Commissioner Chopra noted, this has led to the growth of review fraud: “Fake 
reviews distort our markets by rewarding bad actors and harming honest companies. The 
problem is growing, and the FTC should attack it. Regulators around the world are 
concerned about fake review fraud.”108 Indeed, a Washington Post investigation found 
that for some popular product categories on Amazon.com, the “vast majority of reviews” 
were fake.109 And the FTC recently settled charges against Sunday Riley, alleging that 
the company’s skin-care managers, including Ms. Riley herself, faked reviews on 
Sephora’s website to boost its sales for almost two years.110 TINA.org agrees with the 
consensus stance against fake reviews: they are per se deceptive and the Commission 
should pursue companies soliciting fake reviews.  
 
But the drive to generate reviews has also impacted a grayer area: incentivized reviews. 
Incentivized reviews are real reviews, but they are not unbiased or necessarily genuine: 
reviewers write the review because they are receiving something in return (e.g., cash, 
discounts or free items).111 In these situations, reviewers are not naturally compelled to 
share their views on the product, which typically requires an exceptionally good or bad 
experience to overcome the standard consumer inertia of silence. Moreover, the text of 
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incentivized reviews tends to have a more positive sentiment when compared to organic 
reviews,112 and tends to exclude discussions of purchase price, hampering the ability of 
the review to place the product in its full context.113 Accordingly, incentivized reviews 
can mislead consumers in two primary ways: the substance of the review itself can be 
misleading, and the aggregation of reviews that include incentivized reviews can be 
misleading.  
 
Recognizing the inherent, substantive deception, many review aggregators have banned 
incentivized reviews. Yelp has long banned review solicitation as it leads to “deceptively 
biased content.”114 Google has recently enacted a similar ban, noting that solicited 
reviews are not unbiased.115 The Better Business Bureau (“BBB”) has a similar 
prohibition in place.116 And Amazon, which has historically banned incentivized reviews, 
even began searching for and deleting incentivized reviews retroactively, noting that they 
are “less trustworthy.”117 The Commission, too, has recognized this for years. In 2015, 
the Commission brought its first action relating to incentivized reviews when it charged 
AmeriFreight with misrepresenting online reviews by failing to disclose that it gave cash 
discounts to customers to post the reviews.118 Jessica Rich, Director of the FTC’s Bureau 
on Consumer Protection at the time, put it succinctly: “Companies must make it clear 
when they have paid their customers to write online reviews,” and “[i]f they fail to do 
that . . . then they’re deceiving consumers, plain and simple.”119 
 
Companies can also generate hundreds of reviews that they would not otherwise receive 
by offering incentives. For example, the Commission recently pursued UrthBox, which 
encouraged its customers to post positive reviews of its snack boxes on the BBB 
website.120 As noted, the BBB prohibits incentivized reviews and requires customers to 
certify that they “have not been offered any incentive or payment originating from the 
business to write the review.”121 Nevertheless, according to the complaint, whenever a 
customer called UrthBox’s customer service line, a representative offered to send them a 
free snack box if they posted a positive review on the BBB website. As a result, the 
company’s reviews jumped from nine negative reviews in 2016 to 695 reviews in 2017, 
of which only 68 were negative.  
 
Accordingly, the Endorsement Guides should directly address some of the most pressing 
problems concerning incentivized reviews. Although the current version of the 
Endorsement Guides require an endorser to fully disclose connections that “might 
materially affect the weight or credibility of the endorsement,”122 the Guides do not 
clearly state that such a rule extends to consumer reviews posted to websites, and none of 
the examples directly address such a situation. Moreover, the Guides do not address the 
issues relating to composite reviews and review aggregation. Nor do the Guides address 
the issue of “review gating.” 
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A. The Endorsement Guides Should Require Reviewers to Disclose Any 
Incentives Received to Post a Review 

 
The Endorsement Guides should explicitly require that reviewers of products or services 
clearly and conspicuously disclose any incentives, including the receipt of free or 
discounted products/services, received in exchange for posting reviews. 
 
From a legal perspective, the Endorsement Guides technically require a disclosure to 
accompany incentivized consumer reviews. However, such a requirement may not be 
apparent to the average reviewer. The Guides require disclosure of connections that 
“might materially affect the weight or credibility of the endorsement.”123 To understand 
that this extends to online reviews, a reviewer would need to read several pages back to 
where the Guides explain that it intends to treat “endorsements and testimonials 
identically” and that the term endorsement will cover both endorsements and 
testimonials.124 Nor do the examples contained in the Guides clearly demonstrate that 
such a connection should be drawn. Only two examples touch on the subject,125 and 
neither clearly make the point.  
 
Though the Endorsement Guides do not directly address incentivized reviews, the FTC 
guidance document entitled The FTC’s Endorsement Guides: What People Are Asking 
is more explicit and requires incentivized reviews to be accompanied with a disclosure.126 
At minimum, the Commission should incorporate the clarity from this guidance 
document into the Endorsement Guides. But even still, there is room for further 
improvement. The Endorsement Guides should presume the materiality of any incentive. 
The guidance document states that “[i]f you received a free or discounted product to 
provide a review somewhere, your connection to the company should be disclosed 
everywhere you endorse the product.” This unequivocal statement applies just to free or 
discounted products. Elsewhere, the guidance document is more equivocal, potentially 
undermining the previous statement, noting that “[t]he question you need to ask is 
whether knowing about that gift or incentive would affect the weight or credibility your 
readers give to your recommendation.”127 Though the FTC notes “it is always safer to 
disclose,” it still misses an important point: it is not just the substance of the review that 
matters. What is material is the fact that a reviewer left a review when they otherwise 
may not have. Thus, any undisclosed incentive can be deceptive. The Commission should 
eliminate the guessing game and simply require that any incentive, no matter how big or 
small, be disclosed.  
 

B. The Endorsement Guides Should Require Review Aggregators to Disclose If 
Incentivized Reviews Are Included in Composite Ratings 

 
As discussed above, consumers don’t just value the substance of reviews, but also the 
number of reviews, preferring products with more reviews. Having more reviews not 
only makes a product appear more popular, but it also provides the consumer some 
security in believing that other people bought the same product. Certain websites exhibit 
the same bias in their algorithms, displaying products with more reviews, or better 
reviews, higher in their results.128 As it stands, there is nothing requiring review 
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aggregators or algorithms to exclude incentivized reviews from composite scores. Thus, 
when a consumer looks at a review aggregator’s composite score of a company, store, 
product or service, and sees that its average score is 8/10 with 700 reviews, that consumer 
would have no way of knowing that some of the reviews – or potentially the vast 
majority, as was the case in the UrthBox matter – were incentivized. 
 
This is particularly problematic because, in many instances, consumers do not look past 
the composite score. In effect, this means that the aggregator’s composite score is a 
review itself. Indeed, it is much more common to hear individuals discuss a restaurant 
having five stars on Yelp, or that a product only has two stars on Amazon, than someone 
noting a particular user’s review.  
 
To alleviate this form of deception, the Endorsement Guides should require websites that 
provide their own endorsements of goods and services through aggregate or consolidate 
reviews to disclose whether incentivized reviews may be included in their composite 
reviews. Further, if no disclosure is displayed, the websites should bear the burden of 
demonstrating that such disclosure is unnecessary to avoid consumer deception.  
 

C. The Endorsement Guides Should Prohibit the Practice of Review Gating 
 
Review gating (or review filtering) occurs when a company solicits feedback from 
customers and decides, based on their response, whether or not to ask them to leave a 
review. Customers who had a positive experience are asked to leave a review, while 
customers who had a negative experience may be sent elsewhere, but are most certainly 
not asked to submit a review. The goal of those employing this scheme is to artificially 
skew their review results positive and suppress negative reviews, which results in reviews 
that are not representative of the typical customer experience. The statistics support this 
effect: review gating leads to a higher – albeit slightly – average rating, with substantially 
fewer reviews.129 
 
Yelp has long banned this sort of review filtering,130 and, in 2018, Google did as well.131  
The Commission should follow suit and explicitly ban this practice in the Endorsement 
Guides.  
 
VI. THE ENDORSEMENT GUIDES MUST BE RIGOROUSLY ENFORCED  
 
Regardless of what the Endorsement Guides might say, they are of little import if 
advertisers and endorsers choose to ignore them. Only through rigorous enforcement will 
brands and influencers alike pay heed to the Guides. 132 
 
Since 2011, the FTC has resolved 22 investigations involving social media marketing.133 
In 11 of these cases, the FTC elected not to bring charges against the companies or 
influencers after its investigations. In the other 11 cases, the FTC entered into consent 
orders with the companies. Each case resolution required compliance and monitoring 
from the companies but only four imposed monetary judgments, which have been 
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described as “limited.” 134 To date, no FTC action has been taken directly against an 
influencer who has not also been an agent and/or employee of the marketer. 

In the most recent FTC influencer case, a settlement was reached with detox tea marketer 
Teami, which included a $15.2 million judgment135 related to inadequate disclosures in 
the company’s influencer campaigns.136 While TINA.org applauds the Commission’s 
efforts against the company in this action, its decision not to pursue Teami mega-
influencer Cardi B is problematic. Like most mega-influencers, Cardi B is as much an 
established and sophisticated brand as the company she deceptively advertised for. With 
tens of millions of followers on various platforms,137 a reported net worth of $24 
million138 and a host of deceptive ads littering her social media accounts, the FTC’s 
decision to permit her (and other influencers like her) to increase her wealth139 and 
standing while she deceives her followers is short-sighted. 
 
TINA.org encourages the Commission to do more in this regard. Focusing on highly 
sophisticated and popular influencers will result in increased deterrence and awareness. 
Further, it will likely have an outsized, direct impact on the behavior of other less 
sophisticated endorsers. While influencers may be aware of FTC actions against 
companies, these actions tend to have no immediate repercussions for influencers, giving 
them little reason to follow the Endorsement Guides. In the end, only through direct 
enforcement against influencers will the Commission increase specific deterrence and 
influencer-awareness of the Endorsement Guides.  
 

* * * 
 

Given the ubiquity of social media and the prevalence of online endorser advertising, it is 
crucial that the Commission update its Endorsement Guides to be as effective as possible. 
By utilizing the research and increased knowledge of online and social media advertising, 
the Commission has that opportunity now. TINA.org strongly urges the Commission to 
implement the aforementioned suggestions to the Endorsement Guides.  
 
Very truly yours, 

 
Bonnie Patten 
Laura Smith 
Michael J. Springer 
Truth in Advertising, Inc. 
P.O. Box 927 
Madison, CT 06443 
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