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,1752'8&7,21�

��� 7KLV�FODVV�DFWLRQ�FRPSODLQW�DOOHJHV�WKDW�GHIHQGDQW�%HG�%DWK�	�%H\RQG�

,QF�� �³%%	%´�� YLRODWHV�&DOLIRUQLD� ODZ� LQ� FRQQHFWLRQ�ZLWK� D� VXEVFULSWLRQ� SURJUDP�

RSHUDWHG�XQGHU�WKH�QDPH�%(<21'����$PRQJ�RWKHU�WKLQJV��%%	%�HQUROOV�FRQVXPHUV�

LQ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�VXEVFULSWLRQV�ZLWKRXW�SURYLGLQJ�WKH�³FOHDU�

DQG� FRQVSLFXRXV´� GLVFORVXUHV� PDQGDWHG� E\� &DOLIRUQLD� ODZ�� DQG� SRVWV� FKDUJHV� WR�

FRQVXPHUV¶� FUHGLW� RU� GHELW� FDUGV� IRU� SXUSRUWHG� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV�

VHUYLFH�VXEVFULSWLRQV�ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHUV¶�DIILUPDWLYH�FRQVHQW�WR�DQ�

DJUHHPHQW�FRQWDLQLQJ�WKH�UHTXLVLWH�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUHV���7KLV�FRXUVH�RI�

FRQGXFW�FRQVWLWXWHV�IDOVH�DGYHUWLVLQJ��IRU�ZKLFK�DQ�HTXLWDEOH�UHPHG\�LV�SURYLGHG�E\�

&DO�� %XV�� 	� 3URI�� &RGH� �������� �EDVHG� RQ� YLRODWLRQ� RI� WKH� &DOLIRUQLD� $XWRPDWLF�

5HQHZDO�/DZ��&DO��%XV��	�3URI��&RGH��������� HW� VHT�� �³$5/´���ZKLFK� LV� SDUW� RI�

&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ���DQG�YLRODWHV�WKH�8QIDLU�&RPSHWLWLRQ�/DZ��&DO��

%XV��	�3URI��&RGH���������HW�VHT���³8&/´�����

7+(�3$57,(6�

��� 3ODLQWLII� 5REHUW� 7XUQLHU� �³7XUQLHU´�� LV� DQ� LQGLYLGXDO� UHVLGLQJ� LQ� 6DQ�

'LHJR�&RXQW\��&DOLIRUQLD��

��� 3ODLQWLII� %HDWULFH� 0RUDQ� �³0RUDQ´�� LV� DQ� LQGLYLGXDO� UHVLGLQJ� LQ� /RV�

$QJHOHV� &RXQW\�� &DOLIRUQLD�� � 7XUQLHU� DQG� 0RUDQ� DUH� FROOHFWLYHO\� UHIHUUHG� WR� DV�

³3ODLQWLIIV�´�

��� 3ODLQWLIIV�DUH�LQIRUPHG�DQG�EHOLHYH�DQG�WKHUHRQ�DOOHJH�WKDW�GHIHQGDQW�%HG�

%DWK�	�%H\RQG�,QF���³%%	%´��LV�D�1HZ�<RUN�FRUSRUDWLRQ�WKDW�GRHV�EXVLQHVV�LQ�6DQ�

'LHJR�&RXQW\��LQFOXGLQJ�WKH�PDUNHWLQJ�DQG�VDOH�RI�KRXVHKROG�PHUFKDQGLVH����

��� 3ODLQWLIIV� GR� QRW� NQRZ� WKH� QDPHV� RI� WKH� GHIHQGDQWV� VXHG� DV�'2(6� ��

WKURXJK����EXW�ZLOO� DPHQG� WKLV� FRPSODLQW�ZKHQ� WKDW� LQIRUPDWLRQ�EHFRPHV�NQRZQ���

3ODLQWLIIV� DOOHJH� RQ� LQIRUPDWLRQ� DQG� EHOLHI� WKDW� HDFK� RI� WKH� '2(� GHIHQGDQWV� LV�

DIILOLDWHG�ZLWK�WKH�QDPHG�GHIHQGDQW�LQ�VRPH�UHVSHFW�DQG�LV�LQ�VRPH�PDQQHU�UHVSRQVLEOH�

IRU�WKH�ZURQJGRLQJ�DOOHJHG�KHUHLQ��HLWKHU�DV�D�GLUHFW�SDUWLFLSDQW��RU�DV�WKH�SULQFLSDO��
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DJHQW�� VXFFHVVRU�� DOWHU� HJR�� RU� FR�FRQVSLUDWRU� RI� RU�ZLWK� RQH� RU�PRUH� RI� WKH� RWKHU�

GHIHQGDQWV���)RU�HDVH�RI�UHIHUHQFH��3ODLQWLIIV�ZLOO�UHIHU�WR�WKH�QDPHG�GHIHQGDQW�DQG�WKH�

'2(�GHIHQGDQWV�FROOHFWLYHO\�DV�³'HIHQGDQWV�´�

-85,6',&7,21�$1'�9(18(�

��� 'HIHQGDQW�%%	%�UHPRYHG�WKH�DFWLRQ�WR�WKLV�&RXUW�IURP�WKH�6DQ�'LHJR�

&RXQW\�6XSHULRU�&RXUW�RQ�)HEUXDU\������������See�(&)�1R�����

6800$5<�2)�$33/,&$%/(�/$:�

��� ,Q�������WKH�&DOLIRUQLD�/HJLVODWXUH�SDVVHG�6HQDWH�%LOO������ZKLFK�WRRN�

HIIHFW�RQ�'HFHPEHU���������DV�$UWLFOH���RI�&KDSWHU���RI�WKH�)DOVH�$GYHUWLVLQJ�/DZ���

&DO��%XV��	�3URI��&RGH���������HW� VHT�� �WKH�$XWRPDWLF�5HQHZDO�/DZ�RU�³$5/´����

�8QOHVV�RWKHUZLVH�VWDWHG��DOO�VWDWXWRU\�UHIHUHQFHV�DUH�WR�WKH�&DOLIRUQLD�%XVLQHVV�DQG�

3URIHVVLRQV�&RGH����6%�����ZDV�LQWURGXFHG�EHFDXVH���

,W�KDV�EHFRPH� LQFUHDVLQJO\�FRPPRQ�IRU�FRQVXPHUV� WR�FRPSODLQ�DERXW�
XQZDQWHG�FKDUJHV�RQ�WKHLU�FUHGLW�FDUGV�IRU�SURGXFWV�RU�VHUYLFHV�WKDW�WKH�
FRQVXPHU� GLG� QRW� H[SOLFLWO\� UHTXHVW� RU� NQRZ� WKH\� ZHUH� DJUHHLQJ� WR��
&RQVXPHUV�UHSRUW�WKH\�EHOLHYHG�WKH\�ZHUH�PDNLQJ�D�RQH�WLPH�SXUFKDVH�
RI� D� SURGXFW�� RQO\� WR� UHFHLYH� FRQWLQXHG� VKLSPHQWV� RI� WKH� SURGXFW� DQG�
FKDUJHV�RQ�WKHLU�FUHGLW�FDUG��7KHVH�XQIRUHVHHQ�FKDUJHV�DUH�RIWHQ�WKH�UHVXOW�
RI� DJUHHPHQWV� HQXPHUDWHG� LQ� WKH� ³ILQH� SULQW´� RQ� DQ� RUGHU� RU�
DGYHUWLVHPHQW�WKDW�WKH�FRQVXPHU�UHVSRQGHG�WR����

See�([KLELW���DW�������

��� 7KH� $VVHPEO\� &RPPLWWHH� RQ� -XGLFLDU\� SURYLGHG� WKH� IROORZLQJ�

EDFNJURXQG�IRU�WKH�OHJLVODWLRQ����

7KLV� QRQ�FRQWURYHUVLDO� ELOO�� ZKLFK� UHFHLYHG� D� XQDQLPRXV� YRWH� RQ� WKH�
6HQDWH�IORRU��VHHNV�WR�SURWHFW�FRQVXPHUV�IURP�XQZLWWLQJO\�FRQVHQWLQJ�WR�
³DXWRPDWLF� UHQHZDOV´� RI� VXEVFULSWLRQ� RUGHUV� RU� RWKHU� ³FRQWLQXRXV�
VHUYLFH´�RIIHUV���$FFRUGLQJ�WR�WKH�DXWKRU�DQG�VXSSRUWHUV��FRQVXPHUV�DUH�
RIWHQ�FKDUJHG�IRU�UHQHZDO�SXUFKDVHV�ZLWKRXW�WKHLU�FRQVHQW�RU�NQRZOHGJH���
)RU� H[DPSOH�� FRQVXPHUV� VRPHWLPHV� ILQG� WKDW� D�PDJD]LQH� VXEVFULSWLRQ�
UHQHZDO� DSSHDUV� RQ� D� FUHGLW� FDUG� VWDWHPHQW� HYHQ� WKRXJK� WKH\� QHYHU�
DJUHHG�WR�D�UHQHZDO����

See�([KLELW���DW����
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��� 7KH�$5/� VHHNV� WR� HQVXUH� WKDW�� EHIRUH� WKHUH� FDQ� EH� D� OHJDOO\�ELQGLQJ�

DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�DUUDQJHPHQW��WKHUH�PXVW�ILUVW�EH�FOHDU�DQG�

FRQVSLFXRXV�GLVFORVXUH�RI�FHUWDLQ�WHUPV�DQG�FRQGLWLRQV�DQG�DIILUPDWLYH�FRQVHQW�E\�WKH�

FRQVXPHU���7R�WKDW�HQG��VHFWLRQ�������D��PDNHV�LW�XQODZIXO�IRU�DQ\�EXVLQHVV�PDNLQJ�

DQ�DXWRPDWLF�UHQHZDO�RIIHU�RU�D�FRQWLQXRXV�VHUYLFH�RIIHU�WR�D�FRQVXPHU�LQ�&DOLIRUQLD�

WR�GR�DQ\�RI�WKH�IROORZLQJ��

D�� )DLO� WR�SUHVHQW� WKH�DXWRPDWLF� UHQHZDO�RIIHU� WHUPV�RU� FRQWLQXRXV�

VHUYLFH� RIIHU� WHUPV� LQ� D� FOHDU� DQG� FRQVSLFXRXV�PDQQHU� EHIRUH� WKH� VXEVFULSWLRQ� RU�

SXUFKDVLQJ�DJUHHPHQW�LV�IXOILOOHG�DQG�LQ�YLVXDO�SUR[LPLW\��RU�LQ�WKH�FDVH�RI�DQ�RIIHU�

FRQYH\HG�E\�YRLFH��LQ�WHPSRUDO�SUR[LPLW\��WR�WKH�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU���)RU�

WKLV�SXUSRVH��³FOHDU�DQG�FRQVSLFXRXV´�PHDQV�³LQ�ODUJHU�W\SH�WKDQ�WKH�VXUURXQGLQJ�WH[W��

RU�LQ�FRQWUDVWLQJ�W\SH��IRQW��RU�FRORU�WR�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H��RU�VHW�RII�

IURP�WKH�VXUURXQGLQJ�WH[W�RI�WKH�VDPH�VL]H�E\�V\PEROV�RU�RWKHU�PDUNV��LQ�D�PDQQHU�

WKDW�FOHDUO\�FDOOV�DWWHQWLRQ�WR�WKH�ODQJXDJH�´��&DO��%XV��	�3URI��&RGH���������F����³,Q�

WKH�FDVH�RI�DQ�DXGLR�GLVFORVXUH��µFOHDU�DQG�FRQVSLFXRXV¶�«�PHDQV�LQ�D�YROXPH�DQG�

FDGHQFH�VXIILFLHQW�WR�EH�UHDGLO\�DXGLEOH�DQG�XQGHUVWDQGDEOH�´��Id.��7KH�VWDWXWH�GHILQHV�

³DXWRPDWLF�UHQHZDO�RIIHU�WHUPV´�WR�PHDQ�WKH�³FOHDU�DQG�FRQVSLFXRXV´�GLVFORVXUH�RI�

WKH�IROORZLQJ���D��WKDW�WKH�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�ZLOO�FRQWLQXH�XQWLO�

WKH�FRQVXPHU�FDQFHOV���E��WKH�GHVFULSWLRQ�RI�WKH�FDQFHOODWLRQ�SROLF\�WKDW�DSSOLHV�WR�WKH�

RIIHU���F��WKH�UHFXUULQJ�FKDUJHV�WKDW�ZLOO�EH�FKDUJHG�WR�WKH�FRQVXPHU¶V�FUHGLW�RU�GHELW�

FDUG�RU�SD\PHQW�DFFRXQW�ZLWK�D�WKLUG�SDUW\�DV�SDUW�RI�WKH�DXWRPDWLF�UHQHZDO�SODQ�RU�

DUUDQJHPHQW��DQG�WKDW�WKH�DPRXQW�RI�WKH�FKDUJH�PD\�FKDQJH��LI�WKDW�LV�WKH�FDVH��DQG�

WKH�DPRXQW�WR�ZKLFK�WKH�FKDUJH�ZLOO�FKDQJH��LI�NQRZQ���G��WKH�OHQJWK�RI�WKH�DXWRPDWLF�

UHQHZDO�WHUP�RU�WKDW�WKH�VHUYLFH�LV�FRQWLQXRXV��XQOHVV�WKH�OHQJWK�RI�WKH�WHUP�LV�FKRVHQ�

E\�WKH�FRQVXPHU��DQG��H��WKH�PLQLPXP�SXUFKDVH�REOLJDWLRQ��LI�DQ\���&DO��%XV��	�3URI��

&RGH���������E���

E�� &KDUJH� WKH� FRQVXPHU¶V� FUHGLW� RU� GHELW� FDUG� RU� WKH� FRQVXPHU¶V�

DFFRXQW�ZLWK�D�WKLUG�SDUW\�IRU�DQ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�ZLWKRXW�ILUVW�
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REWDLQLQJ� WKH� FRQVXPHU¶V� DIILUPDWLYH� FRQVHQW� WR� WKH� DJUHHPHQW� FRQWDLQLQJ� WKH�

DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��LQFOXGLQJ�WKH�WHUPV�

RI�DQ�DXWRPDWLF�UHQHZDO�RIIHU�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WKDW�LV�PDGH�DW�D�SURPRWLRQDO�

RU�GLVFRXQWHG�SULFH�IRU�D�OLPLWHG�SHULRG�RI�WLPH���&DO��%XV��	�3URI��&RGH���������D��������

F�� )DLO� WR� SURYLGH� DQ� DFNQRZOHGJPHQW� WKDW� LQFOXGHV� WKH� DXWRPDWLF�

UHQHZDO� RU� FRQWLQXRXV� VHUYLFH� RIIHU� WHUPV�� FDQFHOODWLRQ� SROLF\�� DQG� LQIRUPDWLRQ�

UHJDUGLQJ�KRZ�WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU���

&DO�� %XV�� 	� 3URI�� &RGH� ��������D������ � 6HFWLRQ� ������E�� UHTXLUHV� WKDW� WKH�

DFNQRZOHGJPHQW� VSHFLILHG� LQ� ��������D����� LQFOXGH� D� WROO�IUHH� WHOHSKRQH� QXPEHU��

HOHFWURQLF� PDLO� DGGUHVV�� RU� DQRWKHU� ³FRVW�HIIHFWLYH�� WLPHO\�� DQG� HDV\�WR�XVH´�

PHFKDQLVP�IRU�FDQFHOODWLRQ���

���� ,I� D� EXVLQHVV� VHQGV� DQ\� JRRGV�� ZDUHV�� PHUFKDQGLVH�� RU� SURGXFWV� WR� D�

FRQVXPHU�XQGHU�D�SXUSRUWHG�DXWRPDWLF� UHQHZDO�RU� FRQWLQXRXV� VHUYLFH� DUUDQJHPHQW�

ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�WR�DQ�DJUHHPHQW�FRQWDLQLQJ�

WKH�³FOHDU�DQG�FRQVSLFXRXV´�GLVFORVXUHV�DV�VSHFLILHG�LQ�WKH�$5/��WKH�JRRGV��ZDUHV��

PHUFKDQGLVH��DQG�RU�SURGXFWV�DUH�GHHPHG�WR�EH�DQ�XQFRQGLWLRQDO�JLIW�WR�WKH�FRQVXPHU��

ZKR�PD\�XVH�RU�GLVSRVH�RI� WKHP�ZLWKRXW�DQ\�REOLJDWLRQ�ZKDWVRHYHU�� �&DO��%XV��	�

3URI��&RGH���������� �9LRODWLRQ�RI� WKH�$5/�JLYHV� ULVH� WR� UHVWLWXWLRQ�DQG� LQMXQFWLYH�

UHOLHI�XQGHU�WKH�JHQHUDO�UHPHGLHV�SURYLVLRQ�RI�WKH�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��

	�3URI��&RGH�����������&DO��%XV��	�3URI��&RGH���������D����$V�ZHOO��YLRODWLRQ�RI�WKH�

$5/�JLYHV�ULVH�WR�UHVWLWXWLRQ�DQG�LQMXQFWLYH�UHOLHI�XQGHU�WKH�8&/��

'()(1'$17¶6�:(%6,7(�&+(&.�287�352&(66�

���� :KHQ�D�FRQVXPHU�VHOHFWV�DQ�LWHP�WR�SXUFKDVH�RQOLQH�WKURXJK�WKH�%%	%�

ZHEVLWH��WKH�ZHEVLWH�ZDONV�WKH�FRQVXPHU�WKURXJK�D�SXUFKDVH�VHTXHQFH��

���� 7KH�ILUVW�VFUHHQ��³6FUHHQ��´��LV�D�UHYLHZ�RI�WKH�FRQVXPHU¶V�RUGHU���,Q�WKH�

³2UGHU�6XPPDU\´�ER[��WKH�FRQVXPHU�LV�SURYLGHG�ZLWK�WZR�GLIIHUHQW�SULFHV��WKH�UHJXODU�

³2UGHU� 6XEWRWDO´� SULFH�� DQG� D� GLVFRXQWHG� ³%(<21'��0HPEHU� 3ULFH�´� DV� VKRZQ�

EHORZ��
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�

�

���� ,I� WKH� FRQVXPHU� FOLFNV� WKH� ³-RLQ� 1RZ´� OLQN� QH[W� WR� WKH� %(<21'��

0HPEHU�3ULFH��KH�RU�VKH�LV�SUHVHQWHG�ZLWK�DQRWKHU�VFUHHQ��³6FUHHQ��´��WKDW�LQYLWHV�WKH�

FRQVXPHU� WR� EHFRPH� D� %(<21'��PHPEHU�� � 6FUHHQ� �� LQGLFDWHV� WKDW� IRU� ��������

%(<21'��PHPEHUV�UHFHLYH�D�����GLVFRXQW�RQ�HYHU\�SXUFKDVH�IRU�RQH�\HDU��DV�ZHOO�

DV�IUHH�VWDQGDUG�VKLSSLQJ���

�

�

�

�

�

�

�

�

�

�

������

������

������

������

������
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���� ,I�WKH�FRQVXPHU�FOLFNV�WKH�³6LJQ�0H�8S´�EXWWRQ�RQ�6FUHHQ����KH�RU�VKH�

LV�WKHQ�SUHVHQWHG�ZLWK�D�VFUHHQ�IRU�HQWU\�RI�QDPH�DQG�FRQWDFW�LQIRUPDWLRQ��³6FUHHQ�

�´���DV�VKRZQ�EHORZ��

������

������

������

������

������
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)$&76�*,9,1*�5,6(�72�7+,6�$&7,21�
5REHUW�7XUQLHU¶V�7UDQVDFWLRQ�

���� 2Q� $XJXVW� ���� ������ ZKLOH� 7XUQLHU� ZDV� LQ� 6DQ� 'LHJR� &RXQW\�� KH�

SXUFKDVHG�DQ�LWHP�RI�PHUFKDQGLVH�WKURXJK�%%	%¶V�ZHEVLWH���,Q�FRQQHFWLRQ�ZLWK�WKDW�

SXUFKDVH��7XUQLHU�VHOHFWHG�WKH�RSWLRQ�WR�MRLQ�%(<21'��WR�REWDLQ�WKH�VWDWHG�GLVFRXQW��

WKURXJK�D�VHTXHQFH�RI�VFUHHQV�WKDW�ZDV�LQ�DOO�PDWHULDO�UHVSHFWV�WKH�VDPH�DV�VHW�IRUWK�

DERYH���7XUQLHU�SDLG�IRU�WKDW�SXUFKDVH�E\�HQWHULQJ�KLV�FUHGLW�FDUG�LQIRUPDWLRQ�DV�SDUW�

RI�WKH�ZHEVLWH�FKHFN�RXW�SURFHVV���7KH�%%	%�FKHFNRXW�VFUHHQV�GLG�QRW�GLVFORVH�WKDW�

WKH� %(<21'�� PHPEHUVKLS� ZLOO� FRQWLQXH� XQWLO� WKH� FRQVXPHU� FDQFHOV�� GLG� QRW�

GHVFULEH�D�FDQFHOODWLRQ�SROLF\��GLG�QRW�GLVFORVH�WKDW�D�UHFXUULQJ�FKDUJH�ZRXOG�EH�PDGH�

WR� WKH� FRQVXPHU¶V� FUHGLW� FDUG�� GHELW� FDUG�� RU� WKLUG�SDUW\� SD\PHQW� DFFRXQW� LQ�

VXEVHTXHQW�\HDUV��DQG�GLG�QRW�GLVFORVH�DQ\�DXWRPDWLF�UHQHZDO�WHUP�RU�WKDW�WKH�VHUYLFH�

LV�FRQWLQXRXV���

���� 2Q�$XJXVW�����������7XUQLHU� UHFHLYHG�D�FRQILUPDWLRQ�HPDLO� UHJDUGLQJ�

WKH�³%(<21'����<HDU�0HPEHUVKLS�´�IRU�ZKLFK�KH�ZDV�FKDUJHG���������SOXV�WD[�RI�

�������IRU�D�WRWDO�RI����������7KDW�DPRXQW�ZDV�FKDUJHG�WR�7XUQLHU¶V�FUHGLW�FDUG���7KH�

FRQILUPDWLRQ� HPDLO� GLG� QRW� GLVFORVH� WKDW� WKH� PHPEHUVKLS� ZLOO� FRQWLQXH� XQWLO� KH�

FDQFHOV��GLG�QRW�GHVFULEH�D�FDQFHOODWLRQ�SROLF\��GLG�QRW�GLVFORVH�WKDW�D�UHFXUULQJ�FKDUJH�

ZRXOG� EH� PDGH� WR� KLV� FUHGLW� FDUG� LQ� VXEVHTXHQW� \HDUV�� DQG� GLG� QRW� GLVFORVH� DQ\�

DXWRPDWLF�UHQHZDO�WHUP�RU�WKDW�WKH�VHUYLFH�LV�FRQWLQXRXV���

���� 7KH�IROORZLQJ�\HDU��RQ�RU�DERXW�$XJXVW�����������%%	%�SRVWHG�D�FKDUJH�

WR�7XUQLHU¶V�FUHGLW�FDUG�LQ�WKH�DPRXQW�RI����������7XUQLHU�LV�LQIRUPHG�DQG�EHOLHYHV�

DQG�WKHUHRQ�DOOHJHV�WKDW�WKDW��������FKDUJH�ZDV�IRU�SXUSRUWHG�UHQHZDO�RI�D�%(<21'��

PHPEHUVKLS���7XUQLHU�GLG�QRW�DXWKRUL]H�RU�FRQVHQW�WR�WKDW�FKDUJH���:KHQ�WKDW�FKDUJH�

ZDV� LPSRVHG�� 7XUQLHU� GLG� QRW� NQRZ� WKDW� %%	%�ZDV� JRLQJ� WR� UH�HQUROO� KLP� LQ� D�

%(<21'��PHPEHUVKLS��DQG�7XUQLHU�GLG�QRW�ZDQW�WR�EH�UH�HQUROOHG�LQ�D�%(<21'��

PHPEHUVKLS����
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���� 2Q�RU�DERXW�$XJXVW�����������%%	%�SRVWHG�DQRWKHU�FKDUJH�WR�7XUQLHU¶V�

FUHGLW�FDUG�LQ�WKH�DPRXQW�RI����������7XUQLHU�LV�LQIRUPHG�DQG�EHOLHYHV�DQG�WKHUHRQ�

DOOHJHV� WKDW� WKDW� ������� FKDUJH� ZDV� IRU� SXUSRUWHG� UHQHZDO� RI� D� %(<21'��

PHPEHUVKLS�� �7XUQLHU�GLG�QRW�DXWKRUL]H�RU�FRQVHQW� WR� WKDW�FKDUJH�� �7XUQLHU�GLG�QRW�

NQRZ� WKDW� %%	%� ZDV� JRLQJ� WR� UH�HQUROO� KLP� LQ� D� %(<21'�� PHPEHUVKLS�� DQG�

7XUQLHU�GLG�QRW�ZDQW�WR�EH�UH�HQUROOHG�LQ�D�%(<21'��PHPEHUVKLS����

���� ,I�7XUQLHU�KDG�NQRZQ� WKDW�'HIHQGDQWV�ZHUH�JRLQJ� WR�HQUROO�KLP� LQ�DQ�

DXWRPDWLFDOO\�UHQHZLQJ�PHPEHUVKLS�SURJUDP�WKDW�ZRXOG�UHVXOW�LQ�VXEVHTXHQW�FKDUJHV��

7XUQLHU�ZRXOG�KDYH�HLWKHU�QRW�SXUFKDVHG� WKH�PHUFKDQGLVH� IURP�%%	%�LQ� WKH� ILUVW�

SODFH�� RU� ZRXOG� KDYH� WDNHQ� RWKHU� VWHSV� WR� DYRLG� EHFRPLQJ� HQUROOHG� LQ� VXFK� D�

PHPEHUVKLS�SURJUDP��RU�ZRXOG�KDYH�FDQFHOOHG�EHIRUH�DQ\�VXEVHTXHQW�FKDUJH��VXFK�

WKDW� 7XUQLHU� ZRXOG� QRW� KDYH� SDLG� PRQH\� WR� 'HIHQGDQWV� IRU� VXFK� SURJUDP� RU� IRU�

SXUSRUWHG�UHQHZDO�FKDUJHV��

���� ,Q�$XJXVW�������LI�7XUQLHU�KDG�NQRZQ�WKDW�'HIHQGDQWV�ZHUH�JRLQJ�WR�UH�

HQUROO� KLP� LQ� D� %(<21'�� PHPEHUVKLS�� 7XUQLHU� ZRXOG� KDYH� GHFOLQHG� WR� EH� UH�

HQUROOHG� DQG� KH� ZRXOG� QRW� KDYH� EHHQ� ZLOOLQJ� WR� SD\� DQ\WKLQJ� IRU� D� UHQHZHG�

PHPEHUVKLS���7KH�UH�HQUROOPHQW�KDG�QR�YDOXH�WR�7XUQLHU��DQG�LW�UHVXOWHG�LQ�]HUR�YDOXH�

WR�KLP����

���� ,Q�$XJXVW�������LI�7XUQLHU�KDG�NQRZQ�WKDW�'HIHQGDQWV�ZHUH�JRLQJ�WR�UH�

HQUROO� KLP� LQ� D� %(<21'�� PHPEHUVKLS�� 7XUQLHU� ZRXOG� KDYH� GHFOLQHG� WR� EH� UH�

HQUROOHG� DQG� KH� ZRXOG� QRW� KDYH� EHHQ� ZLOOLQJ� WR� SD\� DQ\WKLQJ� IRU� D� UHQHZHG�

PHPEHUVKLS���7KH�UH�HQUROOPHQW�KDG�QR�YDOXH�WR�7XUQLHU��DQG�LW�UHVXOWHG�LQ�]HUR�YDOXH�

WR�KLP���
%HDWULFH�0RUDQ¶V�7UDQVDFWLRQ�

���� 2Q�RU�DERXW�$XJXVW�����������0RUDQ�SXUFKDVHG�DQ�LWHP�RI�PHUFKDQGLVH�

WKURXJK�%%	%¶V�ZHEVLWH���0RUDQ�SDLG�IRU�WKDW�SXUFKDVH�E\�HQWHULQJ�KHU�GHELW�FDUG�

LQIRUPDWLRQ� DV� SDUW� RI� WKH�ZHEVLWH� FKHFN�RXW� SURFHVV�� � %%	%� GLG� QRW� GLVFORVH� WR�

0RUDQ��HLWKHU�DV�SDUW�RI�WKH�FKHFN�RXW�SURFHVV�RU�WKHUHDIWHU�DV�DQ�DFNQRZOHGJPHQW��
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WKDW� LW�ZDV� HQUROOLQJ�0RUDQ� LQ� D�%(<21'��PHPEHUVKLS�� GLG� QRW� GLVFORVH� WKDW� D�

%(<21'��PHPEHUVKLS�ZRXOG�FRQWLQXH�XQWLO�WKH�FRQVXPHU�FDQFHOV��GLG�QRW�GHVFULEH�

D�FDQFHOODWLRQ�SROLF\��GLG�QRW�GLVFORVH�WKDW�D�UHFXUULQJ�FKDUJH�ZRXOG�EH�PDGH�WR�WKH�

FRQVXPHU¶V� FUHGLW� FDUG�� GHELW� FDUG�� RU� WKLUG�SDUW\� SD\PHQW� DFFRXQW� LQ� VXEVHTXHQW�

\HDUV�� DQG� GLG� QRW� GLVFORVH� DQ\� DXWRPDWLF� UHQHZDO� WHUP� RU� WKDW� WKH� VHUYLFH� LV�

FRQWLQXRXV���0RUDQ�ZDV�QRW�DZDUH�%%	%�HQUROOHG�KHU�LQ�D�%(<21'��PHPEHUVKLS�

DQG�VKH�GLG�QRW�ZDQW�WR�EH�HQUROOHG�LQ�DQ\�VXFK�PHPEHUVKLS����

���� 7KH�IROORZLQJ�\HDU��RQ�RU�DERXW�$XJXVW�����������%%	%�SRVWHG�D�FKDUJH�

WR�0RUDQ¶V�GHELW�FDUG�LQ�WKH�DPRXQW�RI����������0RUDQ�LV�LQIRUPHG�DQG�EHOLHYHV�DQG�

WKHUHRQ�DOOHJHV�WKDW�WKH��������FKDUJH�WKDW�%%	%�SRVWHG�WR�KHU�GHELW�FDUG�RQ�RU�DERXW�

$XJXVW����������ZDV�IRU�SXUSRUWHG�UHQHZDO�RI�D�%(<21'��PHPEHUVKLS���0RUDQ�GLG�

QRW�DXWKRUL]H�RU�FRQVHQW�WR�WKDW�FKDUJH���0RUDQ�GLG�QRW�NQRZ�WKDW�%%	%�ZDV�JRLQJ�

WR�HQUROO�RU�UH�HQUROO�KHU�LQ�D�%(<21'��PHPEHUVKLS��DQG�0RUDQ�GLG�QRW�ZDQW�WR�EH�

HQUROOHG�RU�UH�HQUROOHG�LQ�DQ\�VXFK�PHPEHUVKLS���

���� ,I�0RUDQ� KDG� NQRZQ� WKDW� 'HIHQGDQWV� ZHUH� JRLQJ� WR� HQUROO� KHU� LQ� DQ�

DXWRPDWLFDOO\�UHQHZLQJ�PHPEHUVKLS�SURJUDP�WKDW�ZRXOG�UHVXOW�LQ�VXEVHTXHQW�FKDUJHV��

0RUDQ�ZRXOG� KDYH� HLWKHU� QRW� SXUFKDVHG� WKH�PHUFKDQGLVH� IURP�%%	%� LQ� WKH� ILUVW�

SODFH�� RU� ZRXOG� KDYH� WDNHQ� RWKHU� VWHSV� WR� DYRLG� EHFRPLQJ� HQUROOHG� LQ� VXFK� D�

PHPEHUVKLS�SURJUDP��RU�ZRXOG�KDYH�FDQFHOOHG�EHIRUH�DQ\�VXEVHTXHQW�FKDUJH��VXFK�

WKDW� 0RUDQ� ZRXOG� QRW� KDYH� SDLG� PRQH\� WR� 'HIHQGDQWV� IRU� VXFK� SURJUDP� RU� IRU�

SXUSRUWHG�UHQHZDO�FKDUJHV���7KH�HQUROOPHQW�KDG�QR�YDOXH�WR�0RUDQ��DQG�LW�UHVXOWHG�LQ�

]HUR�YDOXH�WR�KHU���

���� ,Q�$XJXVW� ������ LI�0RUDQ� KDG� NQRZQ� WKDW�'HIHQGDQWV�ZHUH� JRLQJ� WR�

HQUROO�RU�UH�HQUROO�KHU�LQ�D�%(<21'��PHPEHUVKLS��0RUDQ�ZRXOG�KDYH�GHFOLQHG�WR�

EH�HQUROOHG�RU�UH�HQUROOHG�LQ�VXFK�D�PHPEHUVKLS�DQG�VKH�ZRXOG�QRW�KDYH�EHHQ�ZLOOLQJ�

WR�SD\�DQ\WKLQJ�IRU�D�UHQHZHG�PHPEHUVKLS���7KH�UH�HQUROOPHQW�KDG�QR�YDOXH�WR�0RUDQ��

DQG�LW�UHVXOWHG�LQ�]HUR�YDOXH�WR�KHU���
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%%	%¶6�&21'8&7�5(*$5',1*�27+(5�&21680(56�

���� 3ODLQWLIIV�DUH�QRW�WKH�RQO\�FRQVXPHUV�WR�EH�YLFWLPL]HG�E\�'HIHQGDQWV�LQ�

FRQQHFWLRQ�ZLWK�WKH�%(<21'��PHPEHUVKLS���7KHUH�DUH�QXPHURXV�FRPSODLQWV�DERXW�

%%	%�SRVWHG�RQ�D�YDULHW\�RI�ZHEVLWHV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�%HWWHU�%XVLQHVV�

%XUHDX��&RPSODLQWV�%RDUG��DQG�SLVVHGFRQVXPHU�FRP������

���� 2Q�WKH�%HWWHU�%XVLQHVV�%XUHDX�ZHEVLWH��DQ�LOOXVWUDWLYH�FRPSODLQW�DERXW�

DQRWKHU�FRQVXPHU¶V�H[SHULHQFH�ZLWK�'HIHQGDQWV¶�PHPEHUVKLS�SURJUDP�LV�DV�IROORZV��

&RPSODLQW�7\SH��*XDUDQWHH�:DUUDQW\� ,VVXHV� �$XJXVW� ��� ������� � ,�
ZDV�SUHVVHG�LQWR�D�RQH�\HDU�PHPEHUVKLS�LQ�RUGHU�WR�UHFHLYH�D�GLVFRXQW�
IRU�D�ODUJH�RQH�WLPH�SXUFKDVH���,�WROG�VDOHVSHUVRQ�,�ZRXOG�RQO\�DJUHH�LI�LW�
ZDV�QRW�WKH�DXWR�UHQHZ�GHDO�VFDP�PRVW�RI�WKHP�XVH�XQOHVV�\RX�FODULI\���,�
ZDV�WROG�LW�ZRXOG�EH�VHW�XS�DV�UHTXHVWHG�� �,�UHIXVH�WR�MRLQ�WKHVH�VFDPV�
RWKHUZLVH���0\�JLUOIULHQG�ZDV�P\�ZLWQHVV�DV�VKH�GRHV�WKH�VDPH���7KH\�
OLHG�DQG�MXVW�KHOSHG�WKHPVHOYHV�WR�P\�



�FDUG���8SRQ�UHTXHVWLQJ�WKH\�
UHYHUVH�DQG�FDQFHO�WKH\�VDLG�LW�ZDV�LPSRVVLEOH��

$�WUXH�DQG�FRUUHFW�SULQWRXW�RI�WKDW�FRPSODLQW�LV�DWWDFKHG�DV�([KLELW����

���� 2Q� WKH�&RPSODLQWV�%RDUG�ZHEVLWH�� DQ� LOOXVWUDWLYH� FRPSODLQW� DERXW� WKH�

%%	%�PHPEHUVKLS�SURJUDP�LV�DV�IROORZV��

6DP������ � %HG�%DWK�	�%H\RQG� ±� RQH� \HDU� EHG� EDWK� DQG�EH\RQG�
PHPEHUVKLS��-XQH�������������,�ZHQW�RQOLQH�WR�RUGHU�%RQD�+DUGIORRU�
FOHDQLQJ�OLTXLG��DOO�RI�VXGGHQ�,�VDZ�DQ�LWHP�DGGHG�WR�WKH�FDUW�IRU�RQH�\HDU�
%HG�%DWK�DQG�%H\RQG�0HPEHUVKLS���,�DP�QRW�VXUH�KRZ�WKDW�JRW�DGGHG��,�
GLG� QRW� UHDOL]H� DQG� PDGH� WKH� SD\PHQW� WKLQNLQJ� WKDW� ,� ERXJKW� %RQD�
+DUGIORRU� FOHDQLQJ� OLTXLG�� � $IWHU� IHZ� GD\V�� ,� GLG� QRW� VHH� DQ\WKLQJ�
VKLSPHQW��ZHQW�EDFN�WR�P\�DFFRXQW�DQG�VDZ�WKDW�,�SXUFKDVHG�RQH�\HDU�
PHPEHUVKLS��

,�FDOOHG�WKH�FXVWRPHU�VHUYLFH�DQG�WKH\�VDLG�WKH\�ZLOO�UHIXQG�WKH�PRQH\��
EXW�WKH\�FDOOHG�DIWHU�IHZ�GD\V�DQG�VDLG�WKH\�FDQ¶W�FDQFHO�WKH�PHPEHUVKLS�

�������������������������������������������
�� %HWWHU� %XVLQHVV� %XUHDX� UHYLHZV� DUH� DYDLODEOH� DW�
KWWSV���ZZZ�EEE�RUJ�XV�QM�XQLRQ�SURILOH�OLQHQV�EHG�EDWK�EH\RQG�LQF������
���������FRPSODLQWV� �DV� RI� 2FWREHU� ��� ������� &RPSODLQWV� %RDUG� UHYLHZV� DUH�
DYDLODEOH�DW�KWWSV���ZZZ�FRPSODLQWVERDUG�FRP�"VHDUFK %HG�%DWK�����%H\RQG��DV�
RI�2FWREHU�����������3LVVHG�&RQVXPHU�UHYLHZV�DUH�DYDLODEOH�DW�KWWSV���EHG�EDWK�DQG�
EH\RQG�SLVVHGFRQVXPHU�FRP�UHYLHZ�KWPO��DV�RI�2FWREHU�����������
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EHFDXVH�,�ERXJKW�D�SURGXFW�ZLWK�WKDW�PHPEHUVKLS���2QFH�\RX�VDLG�\RX�
FDQFHOOHG�WKH�PHPEHUVKLS��LVQ¶W�WKDW�\RXU�UHVSRQVLELOLW\�WR�UHPRYH�WKDW�
IURP�P\�DFFRXQW��+RZ�DP�,�VXSSRVHG�WR�NQRZ�WKDW�,�FDQ¶W�EX\�DQ\WKLQJ�
ZLWK�P\�DFFRXQW�XQWLO�\RX�FDQFHO�WKH�RQH�\HDU�PHPEHUVKLS��

,�DP�UHDOO\�DQQR\HG�ZLWK�WKLV��,�GRQ¶W�QHHG�WKH�PHPEHUVKLS�DQG�SOHDVH�
UHIXQG�P\�PRQH\��

$�WUXH�DQG�FRUUHFW�SULQWRXW�RI�WKDW�FRPSODLQW�LV�DWWDFKHG�DV�([KLELW����

���� 2Q�WKH�3LVVHG�&RQVXPHU�ZHEVLWH��WZR�LOOXVWUDWLYH�FRQVXPHU�FRPSODLQWV�

DERXW�%%	%¶V�PHPEHUVKLS�SURJUDP�DUH�DV�IROORZV��

'LDQH�'���%HG�%DWK�DQG�%H\RQG���&5(',7��$SULO�������������,�RUGHUHG�
ZKDW� ,� EHOLHYHG� ZDV� DQ� LWHP� RQOLQH�� � :KHQ� ,� QHYHU� UHFHLYHG� LW� DQG�
FRQWDFWHG�FXVWRPHU�VHUYLFH�,�ZDV�WROG�LW�ZDV�GHOLYHUHG�DQG�WKDW�LW�ZDV�D�
�������PHPEHUVKLS�,�SXUFKDVHG��

,�DVNHG�IRU�D�FUHGLW�EDFN�RQ�P\�FDUG���,W�WRRN���SKRQH�FDOOV�EDFN�DQG�VWLOO�
QR�UHIXQG���,�ZDV�WROG�LQ�WKH�ILUVW�FDOO�D�FUHGLW�ZRXOG�EH�SXW�RQ�XVXDOO\�WKH�
IROORZLQJ�GD\��WKH�VHFRQG�DQG�WKLUG�FDOOV�ZHUH�WKH�FUHGLW�KDV�EHHQ�LVVXHG�
WKH�IRXUWK�,�ZDV�WROG�WR�UHDG�WKH�WLQ\�ILQH�SULQW�RQOLQH�LW�VWDWHV�QR�UHIXQG���
7KH�ILIWK�ZDV�D�VXSHUYLVRU�ZKR�DSRORJL]HG�DQG�VDLG�D�UHIXQG�ZRXOG�EH�
LVVXHG�� � 7KH� ILQDO� VL[WK� ZDV� 7RP� ZKR� DVVXUHG� PH� RI� WKLV� FUHGLW��
DSRORJL]HG�DQG�DFWXDOO\�JDYH�PH�D�SHUVRQDO�FRQWDFW��RU�FRXOG�EH�PDGH�
XS�,�QHYHU�HYHQ�FDOOHG�DW�WKLV�SRLQW��

6R�,�VWLOO�KDYH�QR�FUHGLW��

7R�JR�LQWR�D�VWRUH�DQG�SXUFKDVH�LV�QR�SUREOHP��,�VXJJHVW�\RX�QHYHU�RUGHU�
RQOLQH��

$�WUXH�DQG�FRUUHFW�SULQWRXW�RI�WKDW�FRPSODLQW�LV�DWWDFKHG�DV�([KLELW����

+HLGL�1���%HG�%DWK�DQG�%H\RQG�³FOXE´��0DUFK������������ �RUGHUHG�
VRPHWKLQJ�RQOLQH�DQG�JRW�URRNHG�LQWR�VLJQLQJ�XS�IRU�WKHLU�&/8%�����:KDW�
DQ� ILQ�������ULS� RII� IRU� VXUH���1R� UHIXQG� DYDLODEOH�� SHU� QDQF\����� � 9HU\�
3LVVHG������,�ZLOO�QRW�EH�D�EE	E�VKRSSHU�DQ\�ORQJHU��VR�EX\HU�EHZDUH���,�
JXHVV�WKH\�DUH�WU\LQJ�WR�EH�OLNH�DPD]RQ�ZLWK�WKHLU�\HDUO\�IHH������

1RW�KDSSHQLQJ���,�KRSH�HYHU\RQH�LV�YHU\�FDXWLRXV�ZKHQ�VKRSSLQJ�RQOLQH�
ZLWK�WKLV�VWRUH��

1RW�YHU\�FRRSHUDWLYH�DV�IDU�DV�JHWWLQJ�UHIXQGHG�� � ,� UHDOO\�GLG�QRW�QHHG�
PRUH�RI�WKHLU�FRXSRQV��IRU�VXUH��
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,�JXHVV�WKH\�KDG�WR�ILJXUH�RXW�D�ZD\�WR�PDNH�XS�IRU�SHRSOH�QRW�VKRSSLQJ�
WKHLU�ZLWKRXW�D�FRXSRQ��7KDW�LV�IRU�VXUH��������

$�WUXH�DQG�FRUUHFW�SULQWRXW�RI�WKDW�FRPSODLQW�LV�DWWDFKHG�DV�([KLELW����

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLIIV�EULQJ�WKLV�ODZVXLW�DV�D�FODVV�DFWLRQ�RQ�EHKDOI�RI�WKH�IROORZLQJ�

&ODVV��³$OO� LQGLYLGXDOV� LQ�&DOLIRUQLD�ZKR��ZLWKLQ� WKH�DSSOLFDEOH� OLPLWDWLRQV�SHULRG��

ZHUH�HQUROOHG�E\�'HIHQGDQWV�LQ�WKH�%(<21'��PHPEHUVKLS�SURJUDP���([FOXGHG�IURP�

WKH�&ODVV�DUH�DOO�HPSOR\HHV�RI�'HIHQGDQWV��DOO�HPSOR\HHV�RI�3ODLQWLIIV¶�FRXQVHO��DQG�

WKH�MXGLFLDO�RIILFHUV�WR�ZKRP�WKLV�FDVH�LV�DVVLJQHG�´���

���� $VFHUWDLQDELOLW\�� � 7KH� PHPEHUV� RI� WKH� &ODVV� PD\� EH� DVFHUWDLQHG� E\�

UHYLHZLQJ� UHFRUGV� LQ� WKH� SRVVHVVLRQ� RI� 'HIHQGDQWV� DQG�RU� WKLUG� SDUWLHV�� LQFOXGLQJ�

ZLWKRXW�OLPLWDWLRQ�'HIHQGDQWV¶�FXVWRPHU��RUGHU��DQG�ELOOLQJ�UHFRUGV���

���� &RPPRQ�4XHVWLRQV�RI�)DFW�RU�/DZ���7KHUH�DUH�TXHVWLRQV�RI�IDFW�RU�ODZ�

WKDW�DUH�FRPPRQ� WR� WKH�PHPEHUV�RI� WKH�&ODVV��ZKLFK�SUHGRPLQDWH�RYHU� LQGLYLGXDO�

LVVXHV�� � &RPPRQ� TXHVWLRQV� UHJDUGLQJ� WKH� &ODVV� LQFOXGH�� ZLWKRXW� OLPLWDWLRQ��

����ZKHWKHU� 'HIHQGDQWV� SUHVHQW� DOO� VWDWXWRULO\�PDQGDWHG� DXWRPDWLF� UHQHZDO� RU�

FRQWLQXRXV� VHUYLFH� RIIHU� WHUPV�� ZLWKLQ� WKH� PHDQLQJ� RI� ��������E��� ����ZKHWKHU�

'HIHQGDQWV�SUHVHQW�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV�LQ�D�PDQQHU�

WKDW� LV� ³FOHDU� DQG� FRQVSLFXRXV�´�ZLWKLQ� WKH�PHDQLQJ� RI� ��������F��� DQG� LQ� ³YLVXDO�

SUR[LPLW\´�WR�D�UHTXHVW�IRU�FRQVHQW�WR�WKH�RIIHU��RU�LQ�WKH�FDVH�RI�DQ�RIIHU�FRQYH\HG�E\�

YRLFH�� LQ� WHPSRUDO� SUR[LPLW\� WR� D� UHTXHVW� IRU� FRQVHQW� WR� WKH�RIIHU��� DV� UHTXLUHG�E\�

��������D����������ZKHWKHU�'HIHQGDQWV�REWDLQ�FRQVXPHUV¶�DIILUPDWLYH�FRQVHQW�WR�DQ�

DJUHHPHQW� FRQWDLQLQJ� FOHDU� DQG� FRQVSLFXRXV� GLVFORVXUH� RI� DXWRPDWLF� UHQHZDO� RU�

FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV�EHIRUH�FKDUJLQJ�D�FUHGLW�FDUG��GHELW�FDUG��RU�WKLUG�SDUW\�

SD\PHQW� DFFRXQW�� DV� UHTXLUHG� E\� ��������D������ ����ZKHWKHU� 'HIHQGDQWV� SURYLGH�

FRQVXPHUV�ZLWK�DQ�DFNQRZOHGJPHQW�WKDW�LQFOXGHV�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUH�

RI�DOO�VWDWXWRULO\�PDQGDWHG�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��WKH�

FDQFHOODWLRQ� SROLF\�� DQG� LQIRUPDWLRQ� UHJDUGLQJ� KRZ� WR� FDQFHO� LQ� D�PDQQHU� WKDW� LV�
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FDSDEOH� RI� EHLQJ� UHWDLQHG� E\� WKH� FRQVXPHU�� DV� UHTXLUHG� E\� ��������D����� DQG�

��������E��� ����'HIHQGDQWV¶� UHFRUG�NHHSLQJ� SUDFWLFHV�� ����DQG� WKH� DSSURSULDWH�

UHPHGLHV�IRU�'HIHQGDQWV¶�FRQGXFW���

���� 1XPHURVLW\���7KH�&ODVV�LV�VR�QXPHURXV�WKDW�MRLQGHU�RI�DOO�&ODVV�PHPEHUV�

ZRXOG�EH�LPSUDFWLFDEOH���3ODLQWLIIV�DUH�LQIRUPHG�DQG�EHOLHYH�DQG�WKHUHRQ�DOOHJH�WKDW�

WKH�&ODVV�FRQVLVWV�RI�DW�OHDVW�����PHPEHUV���

���� 7\SLFDOLW\�DQG�$GHTXDF\���3ODLQWLIIV¶�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�

WKH� &ODVV� PHPEHUV�� � 3ODLQWLIIV� DOOHJH� RQ� LQIRUPDWLRQ� DQG� EHOLHI� WKDW� 'HIHQGDQWV�

HQUROOHG�3ODLQWLIIV� DQG�&ODVV�PHPEHUV� LQ� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV� VHUYLFH�

SURJUDPV�ZLWKRXW�GLVFORVLQJ�DOO�WHUPV�UHTXLUHG�E\�ODZ��DQG�ZLWKRXW�SUHVHQWLQJ�VXFK�

WHUPV�LQ�WKH�UHTXLVLWH�³FOHDU�DQG�FRQVSLFXRXV´�PDQQHU��FKDUJHG�&ODVV�PHPEHUV¶�FUHGLW�

FDUGV�� GHELW� FDUGV�� RU� WKLUG�SDUW\� DFFRXQWV�ZLWKRXW� ILUVW� REWDLQLQJ�&ODVV�PHPEHUV¶�

DIILUPDWLYH�FRQVHQW�WR�DQ�DJUHHPHQW�FRQWDLQLQJ�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUH�RI�

DOO�DXWRPDWLF�UHQHZDO�RIIHU�WHUPV�LQ�WKH�PDQQHU�UHTXLUHG�E\�&DOLIRUQLD�ODZ��DQG�IDLOHG�

WR� SURYLGH� WKH� UHTXLVLWH� DFNQRZOHGJPHQW� ZLWK� WKH� UHTXLUHG� GLVFORVXUHV� DQG�

LQIRUPDWLRQ���3ODLQWLIIV�KDYH�QR�LQWHUHVWV�WKDW�DUH�DGYHUVH�WR�WKRVH�RI�WKH�RWKHU�&ODVV�

PHPEHUV�� � 3ODLQWLIIV� ZLOO� IDLUO\� DQG� DGHTXDWHO\� SURWHFW� WKH� LQWHUHVWV� RI� WKH� &ODVV�

PHPEHUV��

���� 6XSHULRULW\���$�FODVV�DFWLRQ�LV�VXSHULRU�WR�RWKHU�PHWKRGV�IRU�UHVROYLQJ�WKLV�

FRQWURYHUV\���%HFDXVH�WKH�DPRXQW�RI�UHVWLWXWLRQ�WR�ZKLFK�WKH�&ODVV�PHPEHU�PD\�EH�

HQWLWOHG� LV� ORZ�LQ�FRPSDULVRQ� WR� WKH�H[SHQVH�DQG�EXUGHQ�RI� LQGLYLGXDO� OLWLJDWLRQ�� LW�

ZRXOG�EH�LPSUDFWLFDEOH�IRU�&ODVV�PHPEHUV�WR�UHGUHVV�WKH�ZURQJV�GRQH�WR�WKHP�ZLWKRXW�

D�FODVV�DFWLRQ�IRUXP���)XUWKHUPRUH��RQ�LQIRUPDWLRQ�DQG�EHOLHI��&ODVV�PHPEHUV�GR�QRW�

NQRZ�WKDW� WKHLU� ULJKWV�KDYH�EHHQ�YLRODWHG�� �&ODVV�FHUWLILFDWLRQ�ZRXOG�DOVR�FRQVHUYH�

MXGLFLDO�UHVRXUFHV�DQG�DYRLG�WKH�SRVVLELOLW\�RI�LQFRQVLVWHQW�MXGJPHQWV���
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)DOVH�$GYHUWLVLQJ��%DVHG�RQ�9LRODWLRQ�RI�WKH�$XWRPDWLF�5HQHZDO�/DZ��

�&DO��%XV��	�3URI��&RGH���������DQG���������HW�VHT���

���� 3ODLQWLIIV�LQFRUSRUDWH�WKH�SUHYLRXV�DOOHJDWLRQV�DV�WKRXJK�VHW�IRUWK�KHUHLQ����

���� 'XULQJ� WKH� DSSOLFDEOH� VWDWXWH� RI� OLPLWDWLRQV� SHULRG�� 'HIHQGDQWV� KDYH�

HQUROOHG�FRQVXPHUV�� LQFOXGLQJ�3ODLQWLIIV� DQG�&ODVV�PHPEHUV�� LQ�DXWRPDWLF� UHQHZDO�

SURJUDPV� DQG�RU� FRQWLQXRXV� VHUYLFH� SURJUDPV� DQG� KDYH� �D��IDLOHG� WR� SUHVHQW� WKH�

DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV� VHUYLFH� RIIHU� LQ� D� FOHDU� DQG� FRQVSLFXRXV�PDQQHU�

EHIRUH�WKH�VXEVFULSWLRQ�RU�SXUFKDVLQJ�DJUHHPHQW�LV�IXOILOOHG�DQG�LQ�YLVXDO�SUR[LPLW\��

RU�LQ�WKH�FDVH�RI�DQ�RIIHU�FRQYH\HG�E\�YRLFH��LQ�WHPSRUDO�SUR[LPLW\��WR�WKH�UHTXHVW�IRU�

FRQVHQW�WR�WKH�RIIHU���E��FKDUJHG�WKH�FRQVXPHU¶V�FUHGLW�RU�GHELW�FDUG�RU�WKH�FRQVXPHU¶V�

WKLUG�SDUW\�SD\PHQW�DFFRXQW�IRU�DQ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�ZLWKRXW�

ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�WR�DQ�DJUHHPHQW�FRQWDLQLQJ�FOHDU�

DQG� FRQVSLFXRXV� GLVFORVXUH� RI� WKH� DXWRPDWLF� UHQHZDO� RU� FRQWLQXRXV� VHUYLFH� RIIHU�

WHUPV�� DQG� �F��IDLOHG� WR� SURYLGH� DQ� DFNQRZOHGJPHQW� WKDW� LQFOXGHV� FOHDU� DQG�

FRQVSLFXRXV�GLVFORVXUH�RI�DOO�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��WKH�

FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�WR�FDQFHO����

���� 3ODLQWLIIV� KDYH� VXIIHUHG� LQMXU\� LQ� IDFW� DQG� ORVW� PRQH\� DV� D� UHVXOW� RI�

'HIHQGDQWV¶�FRQGXFW�DOOHJHG�KHUHLQ���

���� 3XUVXDQW� WR� �������� DQG� ��������� 3ODLQWLIIV� DQG� &ODVV� PHPEHUV� DUH�

HQWLWOHG�WR�UHVWLWXWLRQ�RI�DOO�DPRXQWV�WKDW�'HIHQGDQWV�FKDUJHG�WR�3ODLQWLIIV¶�DQG�&ODVV�

PHPEHUV¶�FUHGLW�FDUGV��GHELW�FDUGV��RU�WKLUG�SDUW\�SD\PHQW�DFFRXQWV�IRU�%(<21'��

PHPEHUVKLS�GXULQJ�WKH�IRXU�\HDUV�SUHFHGLQJ�WKH�ILOLQJ�RI�WKH�LQLWLDO�&RPSODLQW�DQG�

FRQWLQXLQJ�XQWLO�'HIHQGDQWV¶�VWDWXWRU\�YLRODWLRQV�FHDVH����

���� 7KH�UHPHGLHV�SURYLGHG�E\�WKH�)$/�DUH�³FXPXODWLYH�WR�HDFK�RWKHU�DQG�WR�

WKH�UHPHGLHV�RU�SHQDOWLHV�DYDLODEOH�XQGHU�DOO�RWKHU�ODZV�RI�WKLV�VWDWH�´��&DO��%XV��	�

3URI�� &RGH� ����������� � ,Q� WKLV� DFWLRQ�� 3ODLQWLIIV� VHHN� UHVWLWXWLRQ� XQGHU� WKH� )$/��

QRWZLWKVWDQGLQJ�WKH�DYDLODELOLW\�RI�RWKHU�UHPHGLHV�XQGHU�&DOLIRUQLD�ODZ���
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9LRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ�

�&DO��%XV��	�3URI��&RGH���������HW�VHT���

���� 3ODLQWLIIV�LQFRUSRUDWH�WKH�SUHYLRXV�DOOHJDWLRQV�DV�WKRXJK�IXOO\�VHW�IRUWK�

KHUHLQ����

���� 7KH� &DOLIRUQLD� 8QIDLU� &RPSHWLWLRQ� /DZ� �³8&/´��� &DO�� %XV�� 	� 3URI��

&RGH���������HW�VHT���GHILQHV�XQIDLU�FRPSHWLWLRQ�DV�LQFOXGLQJ�DQ\�XQODZIXO��XQIDLU�RU�

IUDXGXOHQW� EXVLQHVV� DFW� RU� SUDFWLFH�� DQ\� XQIDLU�� GHFHSWLYH�� XQWUXH� RU� PLVOHDGLQJ�

DGYHUWLVLQJ��DQG�DQ\�DFW�SURKLELWHG�E\�&KDSWHU���RI�3DUW���RI�'LYLVLRQ���RI�WKH�%XVLQHVV�

DQG�3URIHVVLRQV�&RGH���

���� ,Q� WKH�FRXUVH�RI� FRQGXFWLQJ�EXVLQHVV�ZLWKLQ� WKH�DSSOLFDEOH� OLPLWDWLRQV�

SHULRG�� 'HIHQGDQWV� FRPPLWWHG� ³XQODZIXO�´� ³XQIDLU�´� DQG�RU� ³IUDXGXOHQW´� EXVLQHVV�

SUDFWLFHV�� HQJDJHG� LQ� XQIDLU�� GHFHSWLYH�� XQWUXH� RU� PLVOHDGLQJ� DGYHUWLVLQJ�� DQG�

FRPPLWWHG�DFWV�SURKLELWHG�E\�&KDSWHU���RI�3DUW���RI�'LYLVLRQ���RI�WKH�%XVLQHVV�DQG�

3URIHVVLRQV�&RGH�E\��LQWHU�DOLD�DQG�ZLWKRXW�OLPLWDWLRQ���D��IDLOLQJ�WR�SUHVHQW�WKH�WHUPV�

RI�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�RIIHUV�LQ�D�FOHDU�DQG�FRQVSLFXRXV�PDQQHU�

EHIRUH�D�SXUFKDVLQJ�DJUHHPHQW�LV�IXOILOOHG�DQG�LQ�YLVXDO�SUR[LPLW\��RU�LQ�WKH�FDVH�RI�

DQ�RIIHU�FRQYH\HG�E\�YRLFH��LQ�WHPSRUDO�SUR[LPLW\���WR�D�UHTXHVW�IRU�FRQVHQW�WR�WKH�

RIIHU�� LQ� YLRODWLRQ� RI� ��������D��O��� �E��FKDUJLQJ� WKH� FRQVXPHU¶V� FUHGLW� FDUG�� GHELW�

FDUG��RU�WKLUG�SDUW\�SD\PHQW�DFFRXQW�IRU�DQ�DXWRPDWLF�UHQHZDO�RU�FRQWLQXRXV�VHUYLFH�

ZLWKRXW�ILUVW�REWDLQLQJ�WKH�FRQVXPHU¶V�DIILUPDWLYH�FRQVHQW�WR�DQ�DJUHHPHQW�FRQWDLQLQJ�

FOHDU� DQG� FRQVSLFXRXV� GLVFORVXUHV� RI� DXWRPDWLF� UHQHZDO� RIIHU� WHUPV� RU� FRQWLQXRXV�

VHUYLFH� RIIHU� WHUPV�� LQ� YLRODWLRQ� RI� ��������D������ DQG� �F��IDLOLQJ� WR� SURYLGH� DQ�

DFNQRZOHGJPHQW�WKDW�LQFOXGHV�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUH�RI�DXWRPDWLF�UHQHZDO�

RU�FRQWLQXRXV�VHUYLFH�RIIHU�WHUPV��FDQFHOODWLRQ�SROLF\��DQG�LQIRUPDWLRQ�UHJDUGLQJ�KRZ�

WR�FDQFHO�LQ�D�PDQQHU�WKDW�LV�FDSDEOH�RI�EHLQJ�UHWDLQHG�E\�WKH�FRQVXPHU��LQ�YLRODWLRQ�

RI���������D�����DQG���������E����3ODLQWLIIV�UHVHUYH�WKH�ULJKW�WR�DOOHJH�RWKHU�YLRODWLRQV�

RI�ODZ�WKDW�FRQVWLWXWH�XQODZIXO�RU�XQIDLU�EXVLQHVV�DFWV�RU�SUDFWLFHV���'HIHQGDQWV¶�DFWV�
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DQG� RPLVVLRQV� DV� DOOHJHG� KHUHLQ� YLRODWH� REOLJDWLRQV� LPSRVHG� E\� VWDWXWH�� DUH�

VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��RIIHQG�SXEOLF�SROLF\��DQG�DUH�LPPRUDO��XQHWKLFDO��

RSSUHVVLYH�� DQG�XQVFUXSXORXV� DV� WKH�JUDYLW\�RI� WKH� FRQGXFW�RXWZHLJKV� DQ\�DOOHJHG�

EHQHILWV�DWWULEXWDEOH�WR�VXFK�FRQGXFW����

���� 7KHUH� ZHUH� UHDVRQDEO\� DYDLODEOH� DOWHUQDWLYHV� WR� IXUWKHU� 'HIHQGDQWV¶�

OHJLWLPDWH�EXVLQHVV�LQWHUHVWV��RWKHU�WKDQ�WKH�FRQGXFW�GHVFULEHG�KHUHLQ����

���� 'HIHQGDQWV¶�DFWV��RPLVVLRQV��QRQGLVFORVXUHV��DQG�VWDWHPHQWV�DV�DOOHJHG�

KHUHLQ�ZHUH�DQG�DUH�IDOVH��PLVOHDGLQJ��DQG�RU�OLNHO\�WR�GHFHLYH�WKH�FRQVXPLQJ�SXEOLF���

���� 3ODLQWLIIV� KDYH� VXIIHUHG� LQMXU\� LQ� IDFW� DQG� ORVW� PRQH\� DV� D� UHVXOW� RI�

'HIHQGDQWV¶�DFWV�RI�XQIDLU�FRPSHWLWLRQ��

���� 3XUVXDQW� WR� ��������� 3ODLQWLIIV� DQG� WKH�&ODVV�PHPEHUV� DUH� HQWLWOHG� WR�

UHVWLWXWLRQ�RI�DOO�DPRXQWV�SDLG�WR�'HIHQGDQWV�IRU�%(<21'��PHPEHUVKLS�GXULQJ�WKH�

IRXU� \HDUV� SUHFHGLQJ� WKH� ILOLQJ� RI� WKH� LQLWLDO� &RPSODLQW� DQG� FRQWLQXLQJ� XQWLO�

'HIHQGDQWV¶�DFWV�RI�XQIDLU�FRPSHWLWLRQ�FHDVH����

���� 7KH�UHPHGLHV�SURYLGHG�E\�WKH�8&/�DUH�³FXPXODWLYH�WR�HDFK�RWKHU�DQG�WR�

WKH�UHPHGLHV�RU�SHQDOWLHV�DYDLODEOH�XQGHU�DOO�RWKHU�ODZV�RI�WKLV�VWDWH�´��&DO��%XV��	�

3URI�� &RGH� ��������� � ,Q� WKLV� DFWLRQ�� 3ODLQWLIIV� VHHN� UHVWLWXWLRQ� XQGHU� WKH� 8&/��

QRWZLWKVWDQGLQJ�WKH�DYDLODELOLW\�RI�RWKHU�UHPHGLHV�XQGHU�&DOLIRUQLD�ODZ��

35$<(5�

:+(5()25(��3ODLQWLIIV�SUD\�IRU�MXGJPHQW�DJDLQVW�'HIHQGDQWV�DV�IROORZV���

2Q�WKH�)LUVW�&ODLP�IRU�5HOLHI��

��� )RU�UHVWLWXWLRQ��

2Q�WKH�6HFRQG�&ODLP�IRU�5HOLHI��

��� )RU�UHVWLWXWLRQ��

2Q�$OO�&ODLPV�IRU�5HOLHI��

��� )RU� UHDVRQDEOH� DWWRUQH\V¶� IHHV�� SXUVXDQW� WR� ��������� RI� WKH�&DOLIRUQLD�

&RGH�RI�&LYLO�3URFHGXUH���

������
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