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Sharon Dashnau, Gregory Rodriguez-
Appeldorn, individually and on behalf of all 
others similarly situated, 

Plaintiffs, 

First Amended Class Action 
Complaint - against - 

Unilever Manufacturing (US), Inc., 

Defendant  

 
Plaintiffs by attorneys allege upon information and belief, except for allegations pertaining 

to plaintiffs, which are based on personal knowledge:  

1. Unilever Manufacturing (US), Inc. (³defendanW´) manufactures, distributes, markets, 

labels and sells chocolate coated bars of ice cream purporting to contain flavor only from its natural 

characterizing flavor, vanilla, under the Magnum brand (³Product´). 

2. The Product is available to consumers from retail and online stores of third-parties 

and is sold in boxes of three bars of 3.04 FL OZ.  

3. The relevant front label representations include ³Magnum,´ ³Double Chocolate 

Vanilla´ and ³Vanilla Bean Ice Cream Dipped in a Chocolatey Coating, Chocolatey Sauce and 

Milk Chocolate.´ 
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4. The PUodXcW¶V UepUeVenWaWion as containing ³Vanilla Bean Ice CUeam´1 gives 

reasonable consumers the impression that (1) vanilla is the characterizing flavor, (2) vanilla is 

contained in a sufficient amount to flavor the product, (3) the flavor is only provided by the natural 

characterizing flavor of vanilla and derived from vanilla extract or vanilla flavoring and 

unexhausted vanilla beans and (4) no other flavors simulate, resemble, reinforce, extend or 

enhance Whe pUodXcW¶s vanilla taste or compensate for any reduction in the amount of real vanilla 

used to supply the vanilla taste. 

5. DefendanW¶V PUodXcW conWainV non-vanilla flavor, a de minimis amount of real vanilla 

and to the extent it tastes like vanilla, such flavor is mainly contributed by vanillin from non-

vanilla sources. 

 
1 ³Vanilla Bean Ice Cream´ is considered a variation of ³Vanilla Ice Cream.´ It differs from vanilla ice cream because 
it contains vanilla flavor as a result of containing unexhausted vanilla beans.  
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I. Vanilla is Perennial Favorite Ice Cream Flavor 

6. Ice cream is a year-round treat enjoyed by 96% of Americans.2 

7. IWV popXlaUiW\ iV aWWUibXWed ³to the perfect combination of elements ± sugar, fat, frozen 

water, and air ± that make up the mouthwatering concoction.´3 

8. Until the early 1990V, an\ pUodXcW named ³ice cUeam´ had Wo meeW UeqXiUemenWV of 

³not less than 10 percent milkfat, nor less than 10 percent nonfat milk solids.´4 

9. Vanilla is the consistent number one flavor for ice cream for 28% of Americans, 

confirmed two groups who would know ± the International Dairy Foods Association (IDFA) (ice 

cream producers) and National Ice Cream Retailers Association (ice cream parlors). 

10. The UeaVonV foU Yanilla¶V VWa\ing poZeU aUe ³noW onl\ becaXVe iW iV cUeamy and 

delicious, but also because of its abiliW\ Wo enhance Vo man\ oWheU deVVeUWV and WUeaWV.´5 

11. By some estimates, approximately two-WhiUdV of ³all ice cream eaten is either vanilla 

or vanilla with something stirred into it, like chocolate chips.´6 

12. The applications of vanilla ice cream include its centerpiece between chocolate 

ZafeUV (³VandZich´), enUobed in chocolaWe on a VWick (³baU´), Wopping a ZaUm Vlice of fUeVh-baked 

pie (³à la Mode´), dUi]]led ZiWh hoW fXdge, VpUinkled ZiWh cUXVhed nXWV and Wopped by a maraschino 

cheUU\ (³VXndae´) oU dXnked in a cold fUoWh\ glaVV of UooW beeU (³floaW´).7 

 
2 Arwa Mahdawi, The big scoop: America's favorite ice-cream flavor, revealed, The Guardian, July 11, 2018 
3 Vox Creative, The Reason You Love Ice Cream So Much Is Simple: Science, Eater.com, October 12, 2017. 
4 21 C.F.R. § 135.110(a)(2). 
5Press Release, IDFA, Vanilla Reigns Supreme; Chocolate Flavors Dominate in Top Five Ice Cream Favorites Among 
Americans, July 1, 2018 
6Bill Daley (the other one), Which vanilla ice cream is the cream of the crop? We taste test 12 top brands, Chicago 
Tribune, July 18, 2018 
7 The True Wonders of Vanilla Ice Cream, FrozenDessertSupplies.com. 
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I. Vanilla is Constantly Subject to Efforts at Imitation Due to High Demand 

13. The tropical orchid of the genus Vanilla (V. planifolia) is the source of the prized 

flavor commonly known as vanilla,  

14. Vanilla¶V ³deViUable flaYoU aWWUibXWeV«make iW one of Whe moVW common ingUedienWV 

used in the global marketplace, whether as a primary flavor, as a component of another flavor, or 

for its desiUable aUoma qXaliWieV.´8 

15. Though the Pure Food and Drugs Act of 1906 (³PXUe Food AcW´) ZaV enacWed Wo 

³pUoWecW conVXmeU healWh and pUeYenW commeUcial fUaXd,´ Whis was but one episode in the perpetual 

struggle against those who have sought profit through sale of imitation and lower quality 

commodities, dressed up as the genuine articles.9 

16. It was evident that protecting consumers from fraudulent vanilla would be 

challenging, as E. M. Chace, Assistant Chief of the Foods Division of the U.S. Department of 

AgricXlWXUe¶V BXUeaX of ChemiVWU\, noWed ³TheUe iV aW leaVW WhUee WimeV as much vanilla consumed 

[in Whe UniWed SWaWeV] aV all oWheU flaYoUV WogeWheU.´10 

17. This demand could not be met by natural sources of vanilla, leading manufacturers 

to devise clever, deceptive and dangeUoXV meWhodV Wo imiWaWe Yanilla¶V flaYoU and appeaUance. 

18. Toda\, headlineV Well a VWoU\ of a UeVXUgenW global WhUeaW of ³food fUaXd´ ± from olive 

oil made from cottonseeds to the horsemeat scandal in the European Union.11 

 
8 Daphna Havkin-Frenkel, F.C. Bellanger, Eds., Handbook of Vanilla Science and Technology, Wiley, 2018. 
9 Berenstein, 412; some of the earliest recorded examples of food fraud include unscrupulous Roman merchants who 
sweetened wine with lead. 
10 E. M. Chace, ³The ManXfacWXUe of FlaYoUing E[WUacWV,´ YeaUbook of Whe UniWed SWaWeV DepaUWmenW of AgUicXlWXUe 
1908 (Washington, DC: Government Printing Office, 1909) pp.333±42, 333 quoted in Nadia Berenstein,  "Making a 
global sensation: Vanilla flavor, synthetic chemistry, and the meanings of purity," History of Science 54.4 (2016): 
399-424 at 399. 
11 Jenny Eagle, µToda\¶V comple[, fUagmenWed, global food VXppl\ chainV haYe led Wo an incUeaVe in food fUaXd¶, 
FoodNavigator.com, Feb. 20, 2019; M. Dourado et al., Do Ze Ueall\ knoZ ZhaW¶V in oXU plaWe?. Annals of Medicine, 
51(sup1), 179-179 (May 2019); Aline Wisniewski et al., "How to tackle food fraud in official food control authorities 
in Germany." Journal of Consumer Protection and Food Safety: 1-10. June 11, 2019. 
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19. ThoXgh ³food fUaXd´ haV no agreed-upon definition, its typologies encompass an 

ever-expanding, often overlapping range of techniques with one common goal: giving consumers 

less than what they bargained for. 

A. Food Fraud as Applied to Vanilla 

20. Vanilla is considered a ³high-risk [for food fraud] product because of the multiple 

market impact factors such as natural disasters in the source regions, unstable production, wide 

variability of quality and value of vanilla flavorings,´ Vecond onl\ Wo VaffUon in pUice.12 

21. The efforts at imitating vanilla offers a lens to the types of food fraud regularly 

emplo\ed acUoVV Whe VpecWUXm of YalXable commodiWieV in Woda\¶V inWeUconnecWed world.13 

22. The highlighted entries describe deceptive practices used by defendant in selling and 

marketing its Vanilla Almondmilk. 

Type of Food Fraud Application to Vanilla 

¾ Addition of markers 

specifically tested for 

� Manipulation of the carbon isotope ratios to produce 

synthetic vanillin with similar carbon isotope composition 

to natural vanilla 

¾ Appearance of more 

and/or higher quality of 

the valued ingredient 

� Ground vanilla beans and/or seeds to provide visual appeal 

aV ³VpeckV´ Vo consumer thinks the product contains real 

vanilla beans, when the ground beans have been exhausted 

of flavor 

� Caramel to darken the color of an imitation vanilla so it 

more closely resembles the hue of real vanilla14 

� Annatto and turmeric extracts in dairy products purporting 

 
12 Société Générale de Surveillance SA, (³SGS ³), Authenticity Testing of Vanilla Flavors ± Alignment Between 
Source Material, Claims and Regulation, May 2019.  
13 Kathleen Wybourn, DNV GL, Understanding Food Fraud and Mitigation Strategies, PowerPoint Presentation, Mar. 
16, 2016. 
14 Renée Johnson, ³Food fraud and economically motivated adulteration of food and food ingredients." Congressional 
Research Service R43358, January 10, 2014. 
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to be flavored with vanilla, which causes the color to better 

resemble the hue of rich, yellow butter 

¾ Substitution and 

replacement of a high-

quality ingredient with 

alternate ingredient of 

lower quality 

� Tonka beans, though similar in appearance to vanilla 

beans, are banned from entry to the United States due to 

fraudulent use 

� Coumarin, a toxic phytochemical found in Tonka beans, 

added to imitation vanillas to increase vanilla flavor 

perception 

¾ Addition of less expensive 

substitute ingredient to 

mimic flavor of more 

valuable component 

� Synthetically produced ethyl vanillin, from recycled paper, 

tree bark or coal tar, to imitate taste of real vanilla 

¾ Compounding, Diluting, 

Extending 

� ³Wo mi[ flaYoU maWeUialV WogeWheU aW a Vpecial UaWio in Zhich 

they [sic] compliment each other to give the desirable 

aUoma and WaVWe´15 

� Combination with flavoring substances such as propenyl 

gXaeWhol (³VaniWUope´), a ³flaYoUing agenW [, alVo] 

unconnected to vanilla beans or vanillin, but unmistakably 

pUodXcing Whe VenVaWion of Yanilla´16 

� ³Spiking´ oU ³foUWificaWion´ of Yanilla WhUoXgh addiWion of 

natural and artificial flavors including vanillin, which 

simulates vanilla taste but obtained from tree bark 

¾ Addition of fillers to give 

the impression there is 

more of the product than 

there actually is 

� Injection of vanilla beans with mercury, a poisonous 

substance, to raise the weight of vanilla beans, alleged in 

International Flavors and Fragrances (IFF), Inc. v. Day 

Pitney LLP and Robert G. Rose, 2005, Docket Number L-

 
15 Chee-Teck Tan, "Physical Chemistry in Flavor Products Preparation: An Overview" in Flavor Technology, ACS 
Symposium Series, Vol. 610 1995. 1-17. 
16 Berenstein, 423. 
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4486-09, Superior Court of New Jersey, Middlesex County 

¾ Ingredient List Deception17 

� Subtle, yet deliberate misidentification and obfuscation of 

a pUodXcW¶V components and qualities as they appear on the 

ingredient list 

o ³gUoXnd Yanilla beanV´ gives impression it describes 

unexhausted vanilla beans when actually it is devoid of 

flavor and used for aesthetics 

o ³naWXUal Yanilla flaYoUingV´ ± ³-ing´ as suffix referring 

to something like that which is described 

o  ³Vanilla WiWh OWheU NaWXUal FlaYoUV´ ± implying ± 

wrongly ± such a product has a sufficient amount of 

vanilla to characterize the food 

o ³NaWXUal FlaYoUV´ ± conWaining ³naWXUal Yanillin´ 

derived not from vanilla beans but from tree pulp.  

When paired with real vanilla, vanillin is required to be 

declared as an artificial flavor18 

o ³Non-ChaUacWeUi]ing´ flavors which are not identical 

to vanilla, but that extend vanilla 

23. The ³plasticity of legal reasoning´ ZiWh respect to food fraud epitomize what H. 

Mansfield Robinson and Cecil H. Cribb noted in 1895 in the context of Victorian England: 

 
17 A recent e[ample of WhiV ZoXld be ³eYapoUaWed cane jXice´ aV a moUe healWhfXl VoXnding WeUm Wo conVXmeUV Wo 
identify sugar. 
18 The nXmeUoXV ³naWXUall\ pUodXced YanillinV´ aUe jXVW aV poWenW aV WheiU V\nWheWic pUedeceVVoUV, VXch WhaW ³one oXnce 
of vanillin is equal to a full gallon of single-fold Yanilla e[WUacW.´ 
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the most striking feaWXUe of Whe laWWeUဨda\ VophiVWicaWoU of foodV iV hiV knoZledge of 
the law and his skill in evading it. If a legal limit on strength or quality be fixed for 
any substance (as in the case of spirits), he carefully brings his goods right down to 
it, and perhaps just so little below that no magistrate would convict him. 

The law and chemistry of food and drugs. London: F.J. Rebman at p. 320.19 

II. Standards of Identity for Ice Cream, Vanilla and Vanilla Ice Cream  

24. Standards of identity for foods were established to protect consumers from economic 

adulteration ± the substitution of more valuable ingredients and replacement with less valuable and 

harmful ones. See 21 U.S.C. § 343(g). 

25. The requirement is expressed in 21 U.S.C. §343(g):20 

A food shall be deemed to be misbranded ±   

(g) Representation as to definition and standard of identity  

If it purports to be or is represented as a food for which a definition and standard of 
identity has been prescribed by regulations as provided by section 341 of this title, 
unless (1) it conforms to such definition and standard, and (2) its label bears the 
name of the food specified in the definition and standard, and, insofar as may be 
required by such regulations, the common names of optional ingredients (other than 
spices, flavoring, and coloring) present in such food. 

26. SWandaUdV of idenWiW\ aUe deVcUibed aV ³Uecipe´ Vtandards because they require 

standardized foods to contain specific ingredients in specific amounts.  

27. Standards of identity reflect a recognition by Congress of the inability of consumers 

to determine the relative merits of a variety of products superficially resembling each other based 

on informative labeling in placeV oWheU Whan a pUodXcW¶V fUont label, such as from an ingredient list. 

28. Standards of identity also reflect the intention of Congress to preclude manufacturers 

and courts from determining for themselves whether a food purporting to be a standardized food 

was permitted to contain different ingredients or different amounts of ingredients and determine 

 
19 Cited in SpbaVWien RioX[, ³Capitalist food production and the rise of legal adulteration: Regulating food standards 
in 19WhဨcenWXU\ BUiWain,´ JoXUnal of AgUaUian Change 19.1 (2019) at p. 65 (64-81). 
20 21 U.S.C. § 343(g)(2) read with 21 C.F.R. § 135.110(f)(2)(i) and 21 C.F.R. §§ 169.175 ± 169.178. 
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consumers could not have been misled due to a product which deviated from a standard. 

29. Standards of identity are a bulwark against consumer deception for reasons not 

limited to the following:21 

1. Preventing confusion by reducing uncertainty faced by consumers making purchasing 

decisions and must select amongst numerous similarly labeled products; 

2. Eliminating possibility of economic adulteration of standardized foods through 

substitution of lower quality ingredients; 

3. IncUeaVing Whe infoUmaWional YalXe of a pUodXcW name, i.e., ³Yanilla,´ Whrough 

restricting the range of information that can be conveyed by that product name; 

4. Once a food has been standardized, the product name associated with that food, i.e., 

³Yanilla,´ acquires a precise and specific meaning that it did not have prior to the 

creation of the standard. 

30. New York State has adopted and incorporated in its entirety, all provisions of the 

FedeUal Food, DUXg and CoVmeWic AcW (³FFDCA´) WhUoXgh iWV AgUicXlWXUe and MaUkeWV LaZ 

(³AGM´) and Whe accompan\ing UegXlaWionV. See Title 1, Official Compilation of Codes, Rules 

and Regulations of the State of New YoUk (³NYCRR´). 

31. New York Agriculture and Markets Law (³AGM´) § 71-a (³Declaration of policy´) 

is unambiguous that ice cream labeling cannot deviate from the federal regulations: 

 
21 Christopher Chen, "Food and drug administration food standards of identity: Consumer protection through the 
regulation of product information." Food & Drug LJ 47 (1992): 185. 
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It is further declared to be in the interest of the dairy industry and of the consuming 
public that there be uniformity of standards for frozen desserts as between the 
various states and the federal government to the end that there may be free 
movement of frozen desserts between the states and to the end that the inefficiency, 
needless expense, and confusion caused by differences in products sold under the 
same name, and differences in labeling of identical products may be eliminated.  
(emphasis added). 

32. The New York State ice cream regulations state: 

The standards of identity for ice cream and frozen custard, goat's milk ice cream, 
ice milk, goat's milk ice milk, mellorine, sherbet, and water ices as set forth in 
sections 135.110, 135.115, 135.120, 135.125, 135.130, 135.140 and 135.160, 
respectively, of title 21 of the Code of Federal Regulations (revised as of April 1, 
2010) are adopted and incorporated by reference herein.   

1 NYCRR § 17.19, Additional standards of identity for frozen desserts at Chapter 
I (³Milk Control*), Subchapter A (³Dairy Products´), Part 17 (³ReqXiUemenWV foU 
the Labeling of, and Definitions and Standards of Identity for, Milk, Milk Products 
and Frozen Desserts´) (emphasis added). 

33. The vanilla standards are adopted and incorporated verbatim into New York law: 

the commissioner hereby adopts the following as the standards of identity and/or 
standards of quality, and tolerances for food and food products as published in title 
21 of the Code of Federal Regulations«21 CFR part 169, containing the Federal 
definitions and standards for Food Dressings and Flavorings at pages 600-606.  

1 NYCRR § 250.1(a)(17) at ChapWeU VI (³Food ConWUol´), Subchapter C, Food and 
Food Products, Part 250, (³DefiniWionV and SWandaUdV´). 

34. The result is that the New York State labeling requirements for vanilla ice cream 

products is identical to those established by the FDA. 

A. Vanilla¶s Usage and Labeling in Ice Cream 

35. In debates accompanying the establishment of ice cream standards, the key issue 

before Congress was whether the flavor source was from the natural characterizing flavor ± i.e., 

raspberry for raspberry ice cream, vanilla for vanilla ice cream. 

36. Why, industry asked, coXld Whe\ noW label WheiU pUodXcWV aV ³Yanilla ice cUeam´ if iW 

contained vanillin from sources other than vanilla beans?  
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37. In response, Congressmen E.A. Kenny of New Jersey and Virgil Chapman of 

KenWXck\ inqXiUed of ice cUeam¶V UepUeVenWaWiYe, MU. SchmidW: 

Mr. Kenney: Do you not think, though, Mr. Schmidt, that if you label it 

vanilla ice cream, it ought to be vanilla; and if it is made with 

vanillin extracted from oil of cloves, you ought to label it 

manufactured with such vanillin? 

Mr. Schmidt: Well, we, of course, do not think so. That is why we are here 

making our protest. We think, after all, the consuming public is 

accustomed to accepting as vanilla artificial vanillas. 

Mr. Kenney: We agree that Barnum educated us along that line a long time 

ago. (emphasis added) 

«««««  

Mr. Chapman: I do think that if it is chocolate it ought to be labeled 

³chocolaWe´; and if it is flavored with vanillin made from oil of 

cloves, it ought to be labeled to show that it is flavored with 

vanillin made from oil of cloves; and if it is flavored with 

Yanilla, iW oXghW Wo be labeled ³Yanilla´; and if iW iV flavored with 

lemon, it ought to be labeled lemon; and if it is cherry, it ought 

to be labeled ³cheUU\.´ 

38. Later in the hearing, Mr. Chapman and another industry representative engaged over 

the proper declaration of flavor for ice cream: 

Mr. Chapman: Do you make raspberry? 

Mr. Hibben: Yes. 

Mr. Chapman: And you put that on the label? 

Mr. Hibben: We Va\ ³UaVpbeUU\ ice cUeam.´ 

Mr. Chapman: And if it is peach, you put that on the label? 

Mr. Hibben: It is peach ice cream; yes.  

Mr. Chapman: And If you call it vanilla, what do you put on? 

Mr. Hibben: We put ³vanilla ice cream´ on our labels. That is what we        
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want to continue to do. We want to put vanilla on those labels. 

Mr. Chapman: But you say you put in it oil of cloves instead of vanilla. 

Mr. Hibben: We do not use cloves. We use vanillin derived from the oil of 

cloves.   

Mr. Chapman: If you put out strawberry ice-cream, you would not want to use 

raspberry to make it, would you?   

Mr. Hibben: No; but we use vanillin, which is an ingredient of the  vanilla 

bean and, its true to name.   

Mr. Chapman: Is it an extract from the vanilla bean? 

Mr. Hibben: It is both. It is taken both from the eugenol and the vanilla bean 

and is the same product. If you were a chemist you could not tell 

the difference, and if you were a doctor, you would say that one 

is just as harmless as the other. 

Mr. Chapman: I do not object to buying artificial vanilla ice cream if it is pure, 

but if it is artificial. I would like to know what I am getting.   

39. Since most of the vanilla used in the United States was for the flavoring of ice cream, 

the establishment of vanilla standards was intended to prevent companies from giving less vanilla 

than they expected. See 21 C.F.R. Part 169 (³Food dressings and flavorings´); 21 C.F.R. �169.3 

(³DefiniWionV´); 21 C.F.R. � 169.175 ± 21 C.F.R. § 169.182 (vanilla products). 

40. Prior to adoption of vanilla standards, ³the widespread and exceedingly serious 

adXlWeUaWion of Yanilla e[WUacWV WhaW aUe noZ labeled µpXUe¶«depUiYe[d] Whe conVXmeU of YalXe the 

product is represented to have, and for which the consumer pays.22 

41. The vanilla standards were intended to ³insure, for the protection of both the 

consumers and our industry, that all vanilla products are correctly labeled and meet at least 

 
22 Letter from McCormick & Company Inc. to HEW Secretary, January 15, 1960; Memorandum of Telephone 
Conversation between Mr. Alfred Daibock, Commercial Policy Division, Department of State and Tom Bellis, Food 
Standards Branch, FDA (Whe FDA VWaWed, ³The prime purpose sought to be served by the standards adopted was to 
promote honest, fair dealing with housewives and other consumers of the flavorings covered by the standards´). 
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minimXm VWandaUdV.´23 

42. The objective baViV foU Whe VWandaUdV iV Whe UeqXiUemenW WhaW a ³unit of vanilla 

constituent means the total sapid and odorous principles extractable from one unit weight of vanilla 

beanV,´ oU 13.35 oXnceV.24 

III. Shortage of Vanilla Leads to Cut Corners and Consumer Deception 

43. For decades, The Flavor and Extract Manufacturers Association (³FEMA´) 

successfully protected consumers from misleading and fraudulent vanilla labeling through a 

system of ³Velf-policing´ ZheUe companieV ZeUe held accoXnWable Wo indXVWU\ VWandaUdV Zhich 

followed federal regulations. 

44. However, FEMA was strong-armed into abandoning these efforts and disbanding its 

Vanilla Committee due to alleged financial pressure from its largest members. 

45. Into this gap, flavor and food companies quickly reverted to practices which had been 

eradicated with the promulgation of the vanilla standards in the early 1960s. 

46. The flavor industry benefits from high vanilla prices and the use of less real vanilla. 

47. The recent global shortage of vanilla beans has provided the flavor industry another 

oppoUWXniW\ Wo ³innoYaWe[ing] naWXUal Yanilla VolXWionV«Wo pUoWecW oXU e[iVWing cXVWomeUV.´25 

48. When less vanilla is available, customers of flavor companies ± food manufacturers 

± mXVW pXUchaVe higheU maUgin, pUopUieWaU\, ³Yanilla-like´ flaYoUingV made ZiWh adYanced 

technology and synthetic biology. 

49. According to Suzanne Johnson, vice president of research at a North Carolina 

 
23 Letter from McCormick & Company Inc. to HEW Secretary, January 15, 1960; Press Release U.S. Department of 
Health, Education, and Welfare, September 13, 1963. 
24 21 C.F.R. §169.3(c) referencing 21 C.F.R. §169.3(b). 
25 Amanda Del Buouno, Ingredient Spotlight, Beverage Industry, Oct. 3, 2016. 
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laboUaWoU\, ³Man\ companieV aUe WU\ing to switch to natural vanilla with other natural flavors 

[WONF] in order to keep a high-quality taste at a loZeU pUice,´ knoZn aV ³Vanilla WONF.´ 

50. The head of ³WaVWe VolXWionV´ aW IUiVh conglomeUaWe KeUU\ plc, urged flavor 

manXfacWXUeUV Wo ³[G]eW cUeaWiYe´ and ³build a compounded vanilla flavor with other natural 

flavors.´ 

51. A compoXnded Yanilla flaYoU ³that matches the taste of pure vanilla natural extracts´ 

can VXppoVedl\ ³provide the same vanilla taste expectation while requiring a smaller quantity of 

vanilla beanV. The UeVXlW iV a gUeaWeU conViVWenc\ in pUicing, aYailabiliW\ and qXaliW\.´26 

52. These compounded flavoUV e[iVW in a ³black bo[´ ZiWh ³as many as 100 or more 

flavor ingredients,´ inclXding ³naWXUall\ pUodXced Yanillin,´ potentiators and enhancers, like 

maltol and piperonal, blended together to enhance the vanilla, allowing the use of less vanilla to 

achieve the intended taste.27 

IV. ³Vanilla Bean Ice Cream´ WiWhoXW QXalificaWion TellV ConVXmeUV All of PUodXcW¶V Flavor 
and Vanilla Taste is from Vanilla Beans 

53. According to John B. Hallagan and Joanna Drake, the former and current legal 

adviVoUV foU The FlaYoU and E[WUacW ManXfacWXUeUV AVVociaWion of Whe UniWed SWaWeV (³FEMA´): 

When conVXmeUV pXUchaVe ice cUeam labeled aV ³Yanilla ice cUeam´ Whe\ e[pecW iW 
to be flavored with vanilla flavoring derived from vanilla beans unless labeled 
otherwise. As we shall see, this expectation is codified in two U.S. federal standards 
of identity, one for vanilla flavorings and one for ice cream.28 (emphasis added). 

54. Daphna Havkin-Frenkel, editor of the Handbook of Vanilla Science and Technology, 

 
26 Donna Berry, Understanding the limitations of natural flavors, BakingBusiness.com, Jan. 16, 2018. 
27 Hallagan and Drake, FEMA GRAS and U.S. Regulatory Authority: U.S. Flavor and Food Labeling Implications, 
Perfumer & Flavorist, Oct. 25, 2018; Charles Zapsalis et al., Food chemistry and nutritional biochemistry. Wiley, 
1985, p. 611 (deVcUibing Whe flaYoU indXVWU\¶V goal Wo develop vanilla compound flavors ³ThaW Seem[s] to be Authentic 
or at Least Derived from a Natural Source´) (emphaViV added). 
28 John B. Hallagan and Joanna Drake, The Flavor and Extract Manufacturers Association of the United States, 
³Labeling Vanilla Flavorings and Vanilla-Flavored Foods in the U.S.,´ PeUfXmeU & FlaYoUiVW, ApU. 25, 2018. 
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and a leading scholar and researcher on vanilla, summarized these categories:29 

[A]s defined by the FDA Standard of Identity«Vanilla ice cream 
Category I contains only vanilla extract. Vanilla ice cream Category II 
contains vanilla made up of 1 oz of synthetic vanillin per 1 gallon of 1-
fold vanilla extract. Vanilla ice cream Category III contains synthetic 
ingredients. 

55. Carol McBride, U.S. vanilla category manager for global flavor giant Symrise, 

echoed WheVe UeqXiUemenWV and WheiU effecW on conVXmeUV: ³If Whe flaYoU comeV paUWiall\ oU fXll\ 

from another source, the compan\ mXVW VWamp µYanilla flaYoUed¶ oU µaUWificial Yanilla¶ on Whe fUonW 

of Whe package, a likel\ WXUnoff Wo conVXmeUV.´30 

56. The ³CaWegoU\ 1´ UeqXiUemenWV aUe codified aW 21 C.F.R. § 135.110(f)(2)(i), which 

states: 

If the food contains no artificial flavor, the name on the principal display panel or 
panels of the label shall be accompanied by the common or usual name of the 
characterizing flaYoU, e.g., ³Yanilla´, in leWWeUV noW leVV Whan one-half the height of 
Whe leWWeUV XVed in Whe ZoUdV ³ice cUeam´. 

57. ThaW Whe ice cUeam UegXlaWionV aUe meanW Wo be Uead ³WogeWheU ZiWh Whe Yanilla 

standard of identity means that the characterizing flavor for this [Category 1] ice cream must be 

provided only by vanilla extract complying with the standard at 21 CFR Section 169.175, or 

anoWheU VWandaUdi]ed Yanilla flaYoUing deUiYed Volel\ fUom Yanilla beanV.´31 

58. Because the Product iV ³identified as µVanilla [Bean] Ice Cream,¶ [iW] is subject to 

the category I ice cream requirements and, therefore, must contain only the characterizing flavor 

derived from vanilla beans.´  Exhibit ³A,´ Letter from J.L. Summers, Assistant to the Director, 

Division of Regulatory Guidance, Bureau of Foods to David B. Daugherty, Zink & Triest 

 
29 Daphna Havkin-Frenkel and Faith C. Belanger, eds., Handbook of Vanilla Science and Technology, Wiley, 2018 
(221). 
30 Melody M. Bomgardner, ³The problem with vanilla,´ Chemical & EngineeUing NeZV, SepW. 12, 2016. 
31 Hallagan, supra note 3, at p. 11. 
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Compan\, Inc., ApUil 10, 1979   (³SXmmeUV LeWWeU, ApUil 10, 1979´). 

59. As Dr. Mark Black points out,  

Because vanilla is a defined food, the CFR links the ice cream rules (21 CFR 1:135) 
to the vanilla rules (21 CFR 1:169) through the three-tiered nomenclature. 
However, the CFR does not call this out in the ice cream rules. Indeed, vanilla 
extract is not mentioned in any other part of the ice cream rules.  

E[hibiW ³B,´ p.3, Mark Black, ³The UVe of Vanilla in Ice CUeam: RXleV, 
Regulations and Interpretations ± All AUe Needed FoU A ThoUoXgh UndeUVWanding.´ 

60. The International Dairy Foods Association (³IDFA´) summarized the unique 

distinction between natural and artificial flavors in the context of ice cream as follows: 

Flavors which are derived from natural sources other than the characterizing flavor 
and simulate, resemble or reinforce the characterizing flavor, are considered 
artificial flavors. Products flavored in such a manner must be labeled according to 
either flavor labeling requirements of Category II or III products.32 

61. Though the text of 21 C.F.R. § 135.110(f)(2)(i) does not distinguish between flavor 

from the natural characterizing flavor and natural flavors from sources other than the 

chaUacWeUi]ing flaYoU, Whe UegXlaWionV foU Yanilla and ice cUeam pUodXcWV ³aUe VXpplemenWed b\ a 

formal [Food and Drug AdminiVWUaWion (µFDA¶)] AdYiVoU\ Opinion, and a collecWion of FDA-

issued regulatory correspondence.´33 

62. Dr. Black summarized the labeling questions addressed in the early 1980s: 

The industry sought clarification of these rules from the U.S. Food and Drug 
Administration (FDA). From 1979 to 1983, the FDA provided interpretations and 
ultimately an advisory opinion that clarified the rules around each category. 
However these have not been widely circulated, thus many ice cream manufacturers 
continue to be unsure about the legal status of their principal display panels.) 
(emphasis added). 

See E[hibiW ³B,´ p.3, ³The UVe of Vanilla in Ice CUeam: RXleV, RegXlaWionV and 
Interpretations ± All Are Needed For A Thorough Understanding´  

 
32 IDFA, Ice Cream & Frozen Desserts Labeling Manual, 2019 Ed. 
33 Hallagan, supra note 3, at p. 1. 
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63. The 1983 Advisory Opinion referenced by Hallagan and Drake and Black was issued 

by Joseph Hile, Associate Commissioner for Regulatory Affairs, and reaffirmed a 1981 advisory 

opinion, which further confirmed the interpretation in a 1979 letter to industry members: 

The Newberry letter is correct under 21 CFR 135.110(e).34  Because that section 
makes no provision for any natural flavors other than natural characterizing flavors, 
FDA must treat all natural flavors that simulate the characterizing flavor as artificial 
flavors when deciding what name should appear on the principal display panel. 

E[hibiW ³C,´ AdYiVoU\ Opinion LeWWeU fUom Hile to industry members, February 9, 
1983 (³FebUXaU\ 9, 1983 AdYiVoU\ Opinion´) ciWing E[hibiW ³D,´ LeWWeU fUom R.E. 
Newberry, Assistant to the Director, Division of Regulatory Guidance, Bureau of 
FoodV Wo ThompVon, OcWobeU 30, 1979 (³NeZbeUU\ LeWWeU´);  ExhibiW ³E,´ AdYiVoU\ 
Opinion Letter from Hile to Adams, FEMA President, February 12, 1981 
(³FebUXaU\ 12, 1981 AdYiVoU\ Opinion´). 

64. Both Hile letters were ³specifically identified as [an] advisory opinions,´ and 

³represent[s] the formal position of FDA on a matter and except as provided in paragraph (f) of 

this section, obligates the agency to follow it until it is amended or revoked.´  See 21 C.F.R. § 

10.85(d)(4), 21 C.F.R. § 10.85(e). 

65. While advisory opinions are noW a ³legal UeqXiUemenW,´ they provide clarification to 

a complex labeling regime for vanilla ice cream. See 21 C.F.R. § 10.85(j). 

66. The Product is represented as a Category 1 product because ³Whe name on Whe 

principal display panel oU panelV of Whe label´ iV ³accompanied b\ Whe common oU XVXal name of 

the chaUacWeUi]ing flaYoU, e.g., µYanilla [bean].¶´ 

67. The ingredient list does not list the chocolate components separate from the ice cream 

components making it more complicated to identify the ice cream ingredients. 

 
34 21 C.F.R. § 135.110(f) was previously 21 C.F.R. § 135.110(e).  
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Ingredients: Milk, Milk Chocolate [Sugar, Chocolate, Cocoa 
Butter, Milk, Milkfat, PGPR (Emulsifier) And Soy Lecithin 
(Emulsifier), Vanilla Extract], Chocolatey Fudge [Water, Sugar, 
Corn Syrup, Cocoa Processed With Alkali, Nonfat Dry Milk, 
Coconut Oil, Modified Corn Starch, Mono And Diglycerides, 
Carrageenan, Potassium Sorbate (Used To Protect Quality)], Cream, 
Chocolatey Coating [Coconut Oil, Sugar, Cocoa, Soy Lecithin, 
Vanilla Extract], Sugar, Corn Syrup, Contains 1 Percent Of The 
Following: Whey, Mono And Diglycerides, Locust Bean Gum, 
Water, Guar Gum, Natural Flavor, Carrageenan, Caramel And 
Annatto Extract (Color). 

68. To determine the ice cream ingredients, it is necessary to remove the non-ice cream 

ingredients ± the chocolate and coatings. 

69. Though it is required to list ingredients in order of their predominance by weight, 

this is subject to certain exceptions. 

70. One e[cepWion applieV ZheUe an ³ingUedienW [Zhich iWVelf] conWainV WZo oU moUe 

ingredients and which has an established common or usual name, conforms to a standard 

established pursuant to the Meat Inspection or Poultry Products Inspection Acts by the U.S. 

Department of Agriculture, or conforms to a definition and standard of identity established 

pursuant to section 401 of the Federal Food, DUXg, and CoVmeWic AcW.´35 

 
35 21 C.F.R. § 101.4(b)(2)(i)-(ii). 
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71. The PUodXcW¶V ingUedienWV Zhich aUe labeled in WhiV Za\ aUe highlighWed beloZ. 

Ingredients: Milk, Milk Chocolate [Sugar, Chocolate, Cocoa 
Butter, Milk, Milkfat, PGPR (Emulsifier) And Soy Lecithin 
(Emulsifier), Vanilla Extract], Chocolatey Fudge [Water, 
Sugar, Corn Syrup, Cocoa Processed With Alkali, Nonfat Dry 
Milk, Coconut Oil, Modified Corn Starch, Mono And 
Diglycerides, Carrageenan, Potassium Sorbate (Used To 
Protect Quality)], Cream, Chocolatey Coating [Coconut Oil, 
Sugar, Cocoa, Soy Lecithin, Vanilla Extract], Sugar, Corn 
Syrup, Contains 1 Percent Of The Following: Whey, Mono 
And Diglycerides, Locust Bean Gum, Water, Guar Gum, 
Natural Flavor, Carrageenan, Caramel And Annatto Extract 
(Color). 

72. Presented in table form: 

Combination 
Ingredients 

Sub-Ingredients 

Milk Chocolate  [Sugar, Chocolate, Cocoa Butter, Milk, Milkfat, PGPR (Emulsifier) 
And Soy Lecithin (Emulsifier), Vanilla Extract] 

Chocolatey Fudge  [Water, Sugar, Corn Syrup, Cocoa Processed With Alkali, Nonfat Dry 
Milk, Coconut Oil, Modified Corn Starch, Mono And Diglycerides, 
Carrageenan, Potassium Sorbate (Used To Protect Quality)], 

Chocolatey Coating  [Coconut Oil, Sugar, Cocoa, Soy Lecithin, Vanilla Extract], 

73. Milk chocolate has a standard of identity and contains two or more component 

ingredients.36  

74. The ingredients used for milk chocolate are listed parenthetically, in descending 

order of predominance by weight, after the name of the multi-component ingredient, milk 

chocolate.37 

75.  ³ChocalaWe\ FXdge´ and ³ChocolaWe\ CoaWing´ diffeU fUom milk chocolaWe becaXVe 

 
36 21 C.F.R. § 163.130. 
37 21 C.F.R. � 101.4(b)(2)(i) (³By declaring the established common or usual name of the ingredient followed by a 
parenthetical listing of all ingredients contained therein in descending order of predominance except that, if the 
ingredient is a food subject to a definition and standard of identity established in subchapter B of this chapter that has 
specific labeling provisions for optional ingredients, optional ingredients may be declared within the parenthetical 
listing in accordance with those provisions.´) 
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they are not foods for which a standard of identity has been established. 

76. However, it is plausible to argue that the names of these two foods are their common 

or usual name and haYe ³be[en] eVWabliVhed b\ common XVage.´38 

77. Fudge is commonly understood as a semi-solid sugar candy made by mixing sugar, 

condensed milk and a lipid (butter or vegetable oils). 

78. FXdge iV moVW ofWen chocolaWe flaYoUed hence Whe name ³chocolaWe\ fXdge.´ 

79. An ingredient described as a compound coating differs from chocolate because it 

contains alternate vegetable fats in place of cocoa butter.39 

80. After the combination ingredients are removed, the remaining ingredients, in 

descending order of predominance by weight, are the ingredients which comprise the vanilla bean 

ice cream: 

Ingredients: Milk, Cream, Sugar, Corn Syrup, Contains 1 
Percent Of The Following: Whey, Mono And Diglycerides, 
Locust Bean Gum, Water, Guar Gum, Natural Flavor, 
Carrageenan, Caramel And Annatto Extract (Color). 

81. The PUodXcWV¶ ingUedienW liVWV UeYeal Whe Yanilla bean ice cUeam is not flavored only 

from vanilla and contains flavors from non-vanilla sources. 

82. Since a product labeled ³vanilla bean ice cream´ (Category 1) ³purports to be or is 

represented as a food for which a definition and standard of identity has been prescribed by 

regulations as provided by section 341 of this title,´ it is required to list the ³the common names 

of optional ingredients (other than spices, flavoring, and coloring)´ 21 U.S.C. §343(g). 

83. The ice cream standard of identity also requires that the common name of the flavor 

 
38 21 C.F.R. � 102.5(d) (³A common or usual name of a food may be established by common usage or by establishment 
of a regulation in subpart B of this part, in part 104 of this chapter, in a standard of identity, or in other regulations in 
this chapter.´). 
39Wikipedia contributors, "Compound chocolate," Wikipedia, The Free Encyclopedia. 
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ingredients be ³declared on the label as required by the applicable sections of parts 101 and 130.´ 

84. The ³common nameV of opWional ingUedienWV´ in ice cUeam aUe WhoVe ingUedienWV Whe 

manufacturer chooses to use to provide flavor, such as strawberries, peaches, vanilla beans and/or 

vanilla extract. See 21 C.F.R. § 135.110(g). 

85. Part 101 states:  

Ingredients required to be declared on the label or labeling of a food, including 
foods that comply with standards of identity, except those ingredients exempted by 
101.100, shall be listed by common or usual name. 

21 C.F.R. § 101.4(a)(1)  

86. Vanilla is the only flavor that has a standard of identity and is required to be identified 

by its common or usual name, which lets consumers know what they are getting. See 21 C.F.R. § 

169.175(b)(1) (³The Vpecified name of Whe food iV µVanilla extract¶ or µExtract of vanilla¶.´); see 

also 21 C.F.R. § 169.177(b) (³The specified name of the food is µVanilla flavoring.¶´). 

87. Flavorings other than vanilla ³Vhall be declared according to the provisions of 

101.22.´  21 C.F.R. � 101.4(b)(1); 21 C.F.R. § 101.22(h)(1) (³The label of a food to which flavor 

is added shall declare the flavor in the statement of ingredients in the following way«Spice, 

natural flavor, and artificial flavor may be declared as "spice", "natural flavor", or "artificial 

flavor", or any combination thereof, as the case may be.´). 

88. The Product does not list ³Yanilla e[WUacW´ oU ³Yanilla flaYoUing´ because the ³natural 

flavor´ is not an exclusively vanilla ingredient. 

89. That the ³natural flavor´ contains non-vanilla flavor is also shown by the lower left 

corner of the back of the Product. 
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RainfoUeVW Alliance CeUWified� Ingredients Include Chocolate, 
Cocoa, Coco Butter and Natural Flavor (Vanilla Extract). 

90. By listing ³Vanilla Extract´ in parentheses next to ³Natural Flavor,´ defendant is 

acknowledging the ³Natural Flavor´ is not ³Vanilla Extract,´ but instead, that vanilla extract 

represents part of the ³Natural Flavor.´ 

91. A ³Natural Flavor´ cannot be ³Rainforest Alliance Certified´ because the flavor 

enhancers contained therein are not found or obtained from rainforests, which is why defendant is 
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correct to qualify the ³Natural Flavor´ in this statement. 

92. The Product ³is subject to the category I ice cream requirements and, therefore, must 

contain only the characterizing flavor derived from vanilla beanV.´ Exhibit ³A,´ Summers Letter, 

April 10, 1979. 

V. GC-MS Analysis Reveals de minimis Amount of Vanilla but High Levels of Artificial 
Vanilla Flavoring 

93. Using gas chromatography-maVV VpecWUomeWU\ (³GC-MS´), the volatile flavoring 

compounds from the Product can be identified and quantified. 

94. GC-MS iV ³Whe anal\ViV meWhod of choice´ Zhich haV ³pUoYen its worth for the 

analysis of vanilla constituents.´40 

95. HoZeYeU, Whe ³main Yanilla flavor backbone of commercial vanilla species is 

constituted by the so called marker compounds: vanillin, p-hydroxybenzaldehyde, vanillic acid, 

and p-h\dUo[\ben]oic acid´ ZiWh WheiU UaWioV ± identified in the below table ±  ³XVed aV an indicaWoU 

of qXaliW\ of commeUcial Yanilla Wo deWecW adXlWeUaWion of beanV and e[WUacWV.´41 

Compounds Percent Present in Vanilla Beans 

vanillin 1.3-1.7 % 

p-hydroxybenzaldehyde 0.1% 

vanillic acid 0.05% 

p-hydroxybenzoic acid 0.03% 

96. The Product was converted to a vapor and purged with inert gas (³PXUge & Trap 

 
40 ThermoFisher Scientific, Gas Chromatography Mass Spectrometry (GC/MS) Information; Arun K. Sinha et al. ³A 
comprehensive review on vanilla flavor: extraction, isolation and quantification of vanillin and others constituents,´ 
International Journal of Food Sciences and Nutrition 59.4 (2008): 308; 299-326. 
41 Maria del Pilar Galeas, ³Gas chromatography-mass spectrometry and gas chromatography-olfactometry analysis of 
aroma compounds of vanilla pompona schiede,´ Diss. Rutgers University-Graduate School-New Brunswick, 2015 
citing A.S. Ranadive, Vanilla-cultivation, curing, chemistry, technology and commercial product. In: Spices Herbs 
and Edible Fungi. Charalambous, G. (Ed), Developments in Food Science, Vol. 34, Elsevier Science Publishers BV, 
Amsterdam, The Netherlands, pp 517-577 (1994). 
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Method´), causing the volatile aromatic compounds to be extracted. 

97. These compounds were run through capillary columns and eluted at different times 

before reaching the mass spectrometer. 

98. The mass spectrum plots the compoXndV¶ elution time on the X-axis and the amount 

or intensity of the compounds on the Y-axis.  E[hibiW ³F,´ GC-MS Report, April 17, 2020. 

Chromatogram 

 

99. The chromatogram shows 61 peaks, of which 17 are common to vanilla. 

100. The peak assignment table identifies the compounds in column three (peak 

assignment) by matching their mass-to-charge (m/z) ratio with mass spectral libraries of all known 
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compounds. 

101. Columns two (AUea InWegUaWion) and foXU (concenWUaWion paUWV peU million oU ³Conc. 

PPM Z/Z.´) shows the relative amounts of the detected compounds. 

Peak Assignment Table 

 

102. The Product contains vanillin (MS Scan # 990, 19.178 PPM), yet fails to detect any 
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of the other marker compounds for vanilla ± p-hydroxybenzaldehyde, p-hydroxybenzoic acid or 

vanillic acid. 

103. The Product contains p-methoxybenzaldehyde (p-anisaldehyde) (MS Scan # 855, 

0.017 PPM), a compound unique to vanilla, which is an indicator the Product contains some 

vanilla. 

104. The absence of the non-vanillin marker compounds reveals that although the Product 

may contain some real vanilla, it is not detectable by advanced scientific means and most of the 

vanillin in the Product is from non-vanilla sources.  

105. By using a drop of vanilla extract instead of not using any, defendant can credibly 

claim its Product has vanilla extract. 

106. However, defendant cannot label the Product as ³vanilla bean ice cream´ because it 

fails to contain sufficient flavor from vanilla to characterize it. 

107. The Product also contains maltol (MS Scan # 707, 0.217 PPM), an (artificial) 

synthetic flavor enhancer that is only present in real vanilla at levels close to 100 times lower than 

identified here. See 21 C.F.R. � 172.515(b) (³S\nWheWic flaYoUing VXbVWanceV and adjXYanWV.´).42 

108. Maltol is well-known as a flavor enhancer Zhich doeV noW ³conWUibXWe a flaYoU of iWV 

own,´ but increases sweetness and enhances the sensation of creaminess, attributes relevant to a 

vanilla ice cream product.43 

109. The analysis also detected high levels of ethyl vanillin (MS Scan # 1033, 0.021 

PPM), an artificial flavor with 3.5 times the strength of regular non-vanilla vanillin. See 21 C.F.R. 

§ 182.60 (³S\nWheWic flaYoUing VXbstances and adjuvants.´). 

 
42 21 C.F.R. � 172.515(b) (³S\nWheWic flaYoUing VXbVWanceV and adjXYanWV.´); D. T. Le Blanch, ³Maltol and ethyl maltol 
from larch tree to successful food additives,´ Food Technol. 26 (1989): 78-87. 
43 21 C.F.R. � 172.515(b) (³Synthetic flavoring substances and adjuvants.´); Maltol, UL Prospector, Bryan W. Nash 
& Sons Ltd.1. 
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110. Even at the small levels detected, ethyl vanillin contributes to the Product¶s vanilla 

taste, but it is sourced from petroleum byproducts instead of vanilla beans. 

111. Since the coating contains artificial flavor which typically contains ethyl vanillin, the 

analysis excluded the coating and chocolate candies, to prevent dispersion or drift from the 

enrobing (application of chocolate coating) to the vanilla ice cream core. 

112. One plausible explanation is that the chocolate coating contains a higher than usual 

amount of ethyl vanillin in order to ³spike´ the vanilla flavor, because defendant knows that ethyl 

vanillin is a permitted ingredient in chocolate coating but not in real vanilla ice cream. 

VI. Vanilla [Bean] Ice Cream is Not Expected or Permitted to Contain Non-Vanilla Flavor 

113. Even if the non-vanilla vanillin and maltol are made through natural processes and 

from natural sources, they are still ³naWXUal flaYoUing compoXndV WhaW UeVemble, VimXlaWe and/oU 

enhance Yanilla flaYoU bXW aUe noW deUiYed fUom Yanilla bean,´ and thus ³ZoXld noW compl\ ZiWh 

the intent of the flaYoU pUoYiVionV of CaWegoU\ I ice cUeam.´ See E[hibiW ³G,´ LeWWeU fUom Ta\loU 

M. Quinn, Associate Director for Compliance, Bureau of Foods, to Glenn P. Witte, International 

AVVociaWion of Ice CUeam ManXfacWXUeUV, Ma\ 31, 1979 (³QXinn LeWWeU, Ma\ 31, 1979´). 

114. Vanillin and maltol are ingredients often used in a flavor identified as ³Vanilla WiWh 

OWheU NaWXUal FlaYoUV´ oU ³Vanilla WONF.´ 

115. These ³Other Natural Flavors´ enhance, simulate and extend vanilla, allowing the 

Product to use less real vanilla to achieve the same vanilla taste. 

116. However, a ³pUodXcW idenWified aV µVanilla Ice CUeam¶ iV VXbjecW Wo Whe caWegoU\ 1 

ice cream requirements and, therefore, must contain only the characterizing flavor derived from 

Yanilla beanV´ inVWead of a Yanilla WONF ingredient becaXVe ³the standard for ice cream does not 

provide for the label designation of µWith other [natural] flavors¶ (WONF).´  Exhibit ³A,´ 
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Summers Letter, April 10, 1979. 

117. ³[N]aWXUal flaYoUV noW deUiYed fUom Yanilla beanV,´ like malWol and non-vanilla 

Yanillin, ³ma\ be XVed in combinaWion ZiWh Whe VWandaUdi]ed iWemV inclXded XndeU 21 CFR 169 

(vanilla-vanillin extract or vanilla-vanillin flavoring) for category II vanilla flavored ice cream 

provided that the flavoring contribXWed b\ oU deUiYed fUom Whe Yanilla beanV pUedominaWeV´ and 

Whe\ aUe fXll\ diVcloVed aV Vame. E[hibiW ³H,´ LeWWeU fUom Ta\loU M. QXinn Wo KenneWh BaVa, 

National Food Ingredient Company, August 22, 1979 (³QXinn LeWWeU, AXgXVW 22, 1979´) and Letter 

from Basa to Quinn, July 31, 1979 (³Basa Letter, July 31, 1979´); See 21 C.F.R. §135.110(f)(2)(ii) 

(³CaWegoU\ II´). 

118. The Product is a Category 3 if the ³artificial flavor [from non-vanilla vanillin and 

maltol] predominates. 21 C.F.R. §135.110(f)(2)(iii) (³CaWegoU\ 3´) . 

119. Non-vanilla vanillin, ethyl vanillin and maltol are permitted in Category II or 

Category III vanilla ice cream products as opposed to Category 1, which is the way the Product is 

represented. 

120. The Product is represented in a manner which is deceptive to consumers. 

VII. Conclusion 

121. DefendanW¶V bUanding and packaging of Whe Product is designed to ± and does ± 

deceive, mislead, and defraud plaintiff and consumers. 

122. Defendant sold more of the Product and at higher prices than it would have in the 

absence of this misconduct, resulting in additional profits at the expense of consumers like 

plaintiffs. 

123. The value of the Product that plaintiffs purchased and consumed was materially less 

than their value as represented by defendant.  
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124. Had plaintiffs and class members known the truth, they would not have bought the 

Product or would have paid less for them. 

125. As a result of the false and misleading labeling, the Product is sold at a premium 

price, approximately no less than $6.49 for boxes of three bars of 3.04 FL OZ, excluding tax, 

compared to other similar products represented in a non-misleading way. 

Jurisdiction and Venue 

126. Jurisdiction is proper pursuant to 28 U.S.C. § 1332(d)(2) (Class Action Fairness Act 

of 2005 oU ³CAFA´). 

127. UndeU CAFA, diVWUicW coXUWV haYe ³original federal jurisdiction over class actions 

involving (1) an aggregate amount in controversy of at least $5,000,000; and (2) minimal 

diversity[.]´ Gold v. New York Life Ins. Co., 730 F.3d 137, 141 (2d Cir. 2013). 

128. Plaintiff Sharon Dashnau is a citizen of New York. 

129. Defendant Unilever Manufacturing (US), Inc., is a Delaware corporation with a 

principal place of business in Englewood Cliffs, Bergen County, New Jersey and therefore is a 

citizen of New Jersey. 

130. Venue is proper because plaintiff Dashnau resides in this District. 

131. Venue is supported because many class members reside in this District. 

132. This court has personal jurisdiction over defendant because it conducts and transacts 

business, contracts to supply and supplies goods within New York. 
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Parties 

133. Plaintiff Sharon Dashnau is a citizen of Port Jervis, Orange County, New York. 

134. Plaintiff Gregory Rodriguez-Appeldorn is a citizen of Bronx, Bronx County, New 

York. 

135. Defendant Unilever Manufacturing (US), Inc. is a Delaware corporation with a 

principal place of business in Englewood Cliffs, New Jersey, Bergen County. 

136. During the relevant statutes of limitations, plaintiffs purchased the Product within 

their district and/or State for personal consumption and/or use in reliance on the representations 

the Product¶s flavor was exclusively from real vanilla and that it did not contain flavors designed 

to mimic and imitate vanilla. 

137. Plaintiff Dashnau purchased the Product at store(s) including the Walmart in 

Middletown, New York during the summer and fall of 2019. 

138. Plaintiff Gregory Rodriguez-Appeldorn purchased the Product at store(s) including 

Stop and Shop in Marble Hill, Bronx and in Westchester, on multiple occasions during 2019 and 

2020. 

139. Plaintiffs bought the Product because they liked the product type for its intended use 

and expected its vanilla flavor to come from only real vanilla beans because if the flavor was 

provided by flavors which modified or enhanced the vanilla, they expected that to be indicated on 

the front label. 

140. Plaintiffs would buy the Product again if assured its vanilla taste was provided solely 

from the vanilla plant and not from modifiers and enhancers which imitate vanilla. 
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Class Allegations 

141. The class will consist of all purchasers of the Product who reside in New York during 

the applicable statutes of limitations. 

142. Common questions of law or fact predominate and include whether defendanW¶V 

representations were and are misleading and if plaintiffs and class members are entitled to 

damages. 

143. Plaintiffs' claims and basis for relief are typical to other members because all were 

subjected to the same unfair and deceptive representations and actions. 

144. Plaintiffs are adequate representatives because their interests do not conflict with 

other members.  

145. No individual inquiry is necessary since the focXV iV onl\ on defendanW¶V pUacWiceV 

and the class is definable and ascertainable.   

146. Individual actions would risk inconsistent results, be repetitive and are impractical 

to justify, as the claims are modest relative to the scope of the harm. 

147. Plaintiffs' counsel is competent and experienced in complex class action litigation 

and inWendV Wo adeqXaWel\ and faiUl\ pUoWecW claVV membeUV¶ inWeUeVWV. 

148. Plaintiffs seek class-wide injunctive relief because the practices continue. 

New York General Business LaZ (³GBL´), §§ 349 & 350 
(Consumer Protection Statutes) 

149. Plaintiffs incorporate by reference all preceding paragraphs. 

150. Plaintiffs and class members desired to purchase and consume products which were 

as described and marketed by defendant and expected by reasonable consumers, given the product 

type. 

151. DefendanW¶V acWV and omiVVionV aUe noW XniqXe Wo Whe paUWieV and haYe a bUoadeU 
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impact on the public. 

152. Defendant misrepresented the substantive, quality, compositional, organoleptic 

and/or nutritional attributes of the Product. 

153. The amount and proportion of the characterizing component, vanilla, has a material 

bearing on price or consumer acceptance of the Products because consumers expect the ice cream 

portion of the Product to contain only vanilla flavor from vanilla beans, and will pay more for such 

Products. 

154. Reasonable consumers do not expect vanilla ice cream labeled onl\ ZiWh ³Yanilla´ Wo 

contain artificial vanilla, viz, vanillin ± nor added enhancers like maltol. 

155. Through omitting these other flavors from the front label, defendant deceived 

conVXmeUV aV Wo Whe VoXUce of Whe PUodXcW¶V flaYoU and labeled the Product contrary to the 

requirements of New York and the FDA, deceiving consumers. 

156. Plaintiffs relied on the statements, omissions and representations of defendant, and 

defendant knew or should have known the falsity of same.  

157. Plaintiffs and class members would not have purchased the Product or paid as much 

if the true facts had been known, suffering damages. 

Negligent Misrepresentation 

158. Plaintiffs incorporate by reference all preceding paragraphs. 

159. Defendant misrepresented the substantive, quality, compositional, organoleptic 

and/or nutritional attributes of the Product. 

160. The amount and proportion of the characterizing component, vanilla, has a material 

bearing on price or consumer acceptance of the Products because consumers expect the ice cream 

portion of the Product to contain only vanilla flavor from vanilla beans, and will pay more for such 
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Products. 

161. Reasonable consumers do not expect vanilla ice cream labeled onl\ ZiWh ³Yanilla´ Wo 

contain artificial vanilla, viz, vanillin ± nor added enhancers like maltol. 

162. Through omitting these other flavors from the front label, defendant deceived 

conVXmeUV aV Wo Whe VoXUce of Whe PUodXcW¶V flaYoU and labeled the Product contrary to the 

requirements of New York and the FDA, deceiving consumers. 

163. Defendant had a duty to disclose and/or provide non-deceptive marketing of the 

Product and knew or should have known same were false or misleading. 

164. ThiV dXW\ iV baVed on defendanW¶V poViWion aV an enWiW\ Zhich haV held iWVelf oXW aV 

having special knowledge and experience in the production, service and/or sale of the product type. 

165. The representations took adYanWage of conVXmeUV¶ cogniWiYe VhoUWcXWV made aW Whe 

point-of-sale and their trust in defendant, a well-known and respected brand or entity in this sector. 

166. Plaintiffs and class members reasonably and justifiably relied on these negligent 

misrepresentations and omissions, which served to induce and did induce, the purchase of the 

Product. 

167. Plaintiffs and class members would not have purchased the Product or paid as much 

if the true facts had been known, suffering damages. 

Breaches of Express Warranty, Implied Warranty of Merchantability and 
Magnuson Moss Warranty Act, 15 U.S.C. §§ 2301, et seq. 

168. Plaintiffs incorporate by reference all preceding paragraphs. 

169. The Product were manufactured, labeled and sold by defendant and warranted to 

plaintiffs and class members that they possessed substantive, functional, nutritional, qualitative, 

compositional, organoleptic, sensory, physical and other attributes which they did not. 

170. The amount and proportion of the characterizing component, vanilla, has a material 
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bearing on price or consumer acceptance of the Products because consumers expect the ice cream 

portion of the Product to contain only vanilla flavor from vanilla beans, and will pay more for such 

Products. 

171. Reasonable consumers do not expect vanilla ice cream labeled onl\ ZiWh ³Yanilla´ Wo 

contain artificial vanilla, viz, vanillin ± nor added enhancers like maltol. 

172. Through omitting these other flavors from the front label, defendant deceived 

conVXmeUV aV Wo Whe VoXUce of Whe PUodXcW¶V flaYoU and labeled the Product contrary to the 

requirements of New York and the FDA, deceiving consumers. 

173. Defendant had a duty to disclose and/or provide non-deceptive descriptions and 

marketing of the Product. 

174. This duW\ iV baVed, in paUW, on defendanW¶V poViWion aV one of Whe moVW Uecogni]ed 

companies in the nation in this sector. 

175. Plaintiffs provided or will provide notice to defendant, its agents, representatives, 

retailers and their employees. 

176. Defendant received notice and should have been aware of these misrepresentations 

due to numerous complaints by consumers to its main office over the past several years regarding 

the Product, of the type described here. 

177. The Product did not conform to its affirmations of fact and promises due to 

defendanW¶V acWionV and ZeUe noW meUchanWable. 

178. Plaintiffs and class members would not have purchased the Product or paid as much 

if the true facts had been known, suffering damages. 
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Fraud 

179. Plaintiffs incorporate by reference all preceding paragraphs. 

180. The amount and proportion of the characterizing component, vanilla, has a material 

bearing on price or consumer acceptance of the Products because consumers expect the ice cream 

portion of the Product to contain only vanilla flavor from vanilla beans, and will pay more for such 

Products. 

181. Reasonable consumers do not expect vanilla ice cream labeled onl\ ZiWh ³Yanilla´ Wo 

contain artificial vanilla, viz, vanillin ± nor added enhancers like maltol. 

182. Through omitting these other flavors from the front label, defendant deceived 

conVXmeUV aV Wo Whe VoXUce of Whe PUodXcW¶V flaYoU and labeled the Product contrary to the 

requirements of New York and the FDA, deceiving consumers. 

183. DefendanW¶V fUaXdXlenW inWenW iV eYinced b\ its failure to accurately identify the 

Product on the front labels, when it knew its statements were neither true nor accurate and could 

mislead consumers. 

184. Plaintiffs and class members would not have purchased the Product or paid as much 

if the true facts had been known, suffering damages. 

Unjust Enrichment 

185. Plaintiffs incorporate by reference all preceding paragraphs. 

186. Defendant obtained benefits and monies because the Product was not as represented 

and expected, to the detriment and impoverishment of plaintiffs and class members, who seek 

restitution and disgorgement of inequitably obtained profits. 
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       Jury Demand and Prayer for Relief 

Plaintiffs demand a jury trial on all issues. 

 WHEREFORE, Plaintiffs pray for judgment: 

1. Declaring this a proper class action, certifying plaintiffs as representatives and the 

undersigned as counsel for the class; 

2. Entering preliminary and permanent injunctive relief by directing defendant to correct the 

challenged practices to comply with the law; 

3. Injunctive relief to remove, correct and/or refrain from the challenged practices and 

representations, and restitution and disgorgement for members of the class pursuant to the 

applicable laws; 

4. Awarding monetary damages and interest pursuant to the common law and other statutory 

claims; 

5. Awarding costs and expenses, including reasonable fees for plaintiffs' attorneys and 

experts; and 

6. Other and further relief as the Court deems just and proper. 

Dated: May 13, 2020  
 Respectfully submitted,   

 
Sheehan & Associates, P.C. 
/s/Spencer Sheehan       
Spencer Sheehan 
505 Northern Blvd Ste 311 
Great Neck NY 11021-5101 
Tel: (516) 303-0552 
Fax: (516) 234-7800 
spencer@spencersheehan.com 

 E.D.N.Y. # SS-8533 
 S.D.N.Y. # SS-2056 
  

Reese LLP 
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