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�����1RUWK�&DOLIRUQLD�%OYG���6XLWH�����
:DOQXW�&UHHN��&$�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
(�0DLO���QGHFNDQW#EXUVRU�FRP��

INORUF]\N#EXUVRU�FRP��
�
Attorneys for Plaintiff 
�
�

81,7('�67$7(6�',675,&7�&2857�
�

($67(51�',675,&7�2)�&$/,)251,$�
�
�
�

.(11(7+�*/$66��LQGLYLGXDOO\�DQG�RQ�EHKDOI�
RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��
�
� Plaintiff, 
�
� Y��
�
*/2%$/�:,'*(7��//&�G�E�D�+(03�
%20%6��
�
� Defendant. 
�

� �
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�
�
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� 3ODLQWLII�.HQQHWK�*ODVV�EULQJV�WKLV�DFWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�DOO�RWKHUV�VLPLODUO\�

VLWXDWHG�DJDLQVW�'HIHQGDQW�*OREDO�:LGJHW��//&�G�E�D�+HPS�%RPEV��³*OREDO�:LGJHW´����3ODLQWLII�

PDNHV�WKH�IROORZLQJ�DOOHJDWLRQV�SXUVXDQW�WR�WKH�LQYHVWLJDWLRQ�RI�KLV�FRXQVHO�DQG�EDVHG�XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��H[FHSW�DV�WR�WKH�DOOHJDWLRQV�VSHFLILFDOO\�SHUWDLQLQJ�WR�KLPVHOI��ZKLFK�DUH�

EDVHG�RQ�SHUVRQDO�NQRZOHGJH��

-85,6',&7,21�$1'�9(18(�

��� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&���������G�����$��

EHFDXVH�WKLV�FDVH�LV�D�FODVV�DFWLRQ�ZKHUH�WKH�DJJUHJDWH�FODLPV�RI�DOO�PHPEHUV�RI�WKH�SURSRVHG�FODVV�

DUH�LQ�H[FHVV�RI����������������H[FOXVLYH�RI�LQWHUHVW�DQG�FRVWV��DQG�3ODLQWLII��DV�ZHOO�DV�PRVW�

PHPEHUV�RI�WKH�SURSRVHG�FODVV��LV�D�FLWL]HQ�RI�D�VWDWH�GLIIHUHQW�IURP�'HIHQGDQW���7KLV�&RXUW�DOVR�KDV�

VXSSOHPHQWDO�MXULVGLFWLRQ�RYHU�VWDWH�ODZ�FODLPV�SXUVXDQW�WR����8�6�&����������

��� 3XUVXDQW�WR����8�6�&����������WKLV�&RXUW�LV�WKH�SURSHU�YHQXH�IRU�WKLV�DFWLRQ�EHFDXVH�

D�VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV��RPLVVLRQV��DQG�DFWV�JLYLQJ�ULVH�WR�WKH�FODLPV�KHUHLQ�RFFXUUHG�LQ�WKLV�

'LVWULFW���3ODLQWLII�*ODVV�LV�D�FLWL]HQ�RI�&DOLIRUQLD��UHVLGHV�LQ�WKLV�'LVWULFW��DQG�SXUFKDVHG�+HPS�

%RPEV�EUDQGHG�SURGXFWV�IURP�'HIHQGDQW�LQ�WKLV�'LVWULFW���0RUHRYHU��'HIHQGDQW�GLVWULEXWHG��

DGYHUWLVHG��DQG�VROG�+HPS�%RPEV�EUDQGHG�SURGXFWV��ZKLFK�DUH�WKH�VXEMHFW�RI�WKH�SUHVHQW�

FRPSODLQW��LQ�WKLV�'LVWULFW��

1$785(�2)�7+(�$&7,21�

��� 7KLV�LV�D�SXWDWLYH�FODVV�DFWLRQ�ODZVXLW�RQ�EHKDOI�RI�SXUFKDVHUV�RI�+HPS�%RPEV�

EUDQGHG�SURGXFWV�DJDLQVW�'HIHQGDQW�IRU�PDQXIDFWXULQJ��GLVWULEXWLQJ��DQG�VHOOLQJ�XQGHUILOOHG�

FDQQDELGLRO��³&%'´��SURGXFWV��FROOHFWLYHO\��WKH�³&%'�3URGXFWV´�RU�³3URGXFWV�´�DV�HQXPHUDWHG�

EHORZ����&%'�LV�D�KLJKO\�VRXJKW�DIWHU�GLHWDU\�VXSSOHPHQW�WKDW�LV�FRPPRQO\�XVHG�WR�WUHDW�DQ[LHW\��

LQVRPQLD��GHSUHVVLRQ��GLDEHWHV��376'��DQG�FKURQLF�SDLQ���&%'�LV�VROG�LQ�D�YDULHW\�RI�IRUPV��

LQFOXGLQJ�FRPSRXQGV��WLQFWXUHV��DQG�HGLEOHV���&%'�FDQ�EH�DGPLQLVWHUHG�E\�LQKDODWLRQ�RI�VPRNH�RU�

YDSRU���$OWHUQDWLYHO\��IRRG�DQG�EHYHUDJH�LWHPV�FDQ�EH�LQIXVHG�ZLWK�&%'�DV�DQ�DOWHUQDWLYH�PHDQV�RI�

LQJHVWLQJ�WKH�VXEVWDQFH��
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��� 'HIHQGDQW�UHSHDWHGO\�RYHUVWDWHV�WKH�TXDQWLW\�RI�&%'�RQ�LWV�3URGXFWV¶�ODEHOLQJ�DQG�

SDFNDJLQJ���$V�GLVFXVVHG�EHORZ��WKH�ODEHOLQJ�DQG�SDFNDJLQJ�RI�WKH�&%'�3URGXFWV�DUH�UHSOHWH�ZLWK�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV��QDPHO\�WKDW�WKH�3URGXFWV�SXUSRUWHGO\�FRQWDLQ�³��PJ�´�³��PJ�´�

³��PJ�´�³��PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�

³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³���PJ�´�³����PJ�´�³����PJ�´�³����PJ�´�RU�

³����PJ´�RI�&%'��FROOHFWLYHO\��WKH�³&%'�&ODLPV´����+RZHYHU��WKH�&%'�3URGXFWV�FRQWDLQ�RQO\�D�

IUDFWLRQ�RI�WKH�&%'�DGYHUWLVHG�RQ�'HIHQGDQW¶V�ZHEVLWH�DQG�RQ�WKH�3URGXFWV¶�ODEHOLQJ�DQG�

SDFNDJLQJ���)RU�H[DPSOH��SXUVXDQW�WR�LQGHSHQGHQW�ODE�WHVWLQJ�FRPPLVVLRQHG�E\�3ODLQWLII�DQG�

SHUIRUPHG�E\�$QUHVFR�/DERUDWRULHV��WKH�³+HPS�%RPEV�&%'�*XPPLHV�´�ZKLFK�SXUSRUWV�WR�FRQWDLQ�

³��PJ�RI�&%'´�LQ�WKH�ERWWOH��DFWXDOO\�FRQWDLQV�RQO\�����PJ�RI�&%'�SHU�ERWWOH���7KLV�UHSUHVHQWV�DQ�

XQGHUILOO�RI�DSSUR[LPDWHO\�������%\�PLVUHSUHVHQWLQJ�WKH�WUXH�TXDQWLW\�RI�&%'�LQ�LWV�&%'�

3URGXFWV��'HIHQGDQW�LV�DEOH�WR�FKDUJH�D�VXEVWDQWLDO�SULFH�SUHPLXP�RQ�DFFRXQW�RI�WKHVH�ILFWLWLRXV�

&%'�TXDQWLW\�FODLPV��

��� )RU�DOO�WKH�UHDVRQV�VHW�IRUWK�KHUHLQ��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�'HIHQGDQW¶V�

PLVUHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�TXDQWLW\�RI�&%'�LWV�SURGXFWV��3ODLQWLII�VHHNV�UHOLHI�LQ�WKLV�DFWLRQ�

LQGLYLGXDOO\��DQG�DV�D�FODVV�DFWLRQ�RQ�EHKDOI�RI�VLPLODUO\�VLWXDWHG�SXUFKDVHUV�RI�'HIHQGDQW¶V�

SURGXFWV��IRU���L��EUHDFK�RI�H[SUHVV�ZDUUDQW\���LL��EUHDFK�RI�WKH�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\��

�LLL��XQMXVW�HQULFKPHQW���LY��IUDXG���Y��YLRODWLRQ�RI�WKH�&DOLIRUQLD�&RQVXPHUV�/HJDO�5HPHGLHV�$FW�

�³&/5$´���&DO��&LY��&RGH����������et seq����YL��YLRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�

/DZ��³8&/´���&DO��%XV��	�3URI��&RGH�����������et seq����YLL��YLRODWLRQ�RI�WKH�&DOLIRUQLD�)DOVH�

$GYHUWLVLQJ�/DZ��³)$/´���&DO��%XV��	�3URI��&RGH�����������et seq���DQG��YLLL��YLRODWLRQ�RI�WKH�

)ORULGD�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��³)'873$´���)OD��6WDW��������������et seq��

7+(�3$57,(6�

��� 3ODLQWLII�.HQQHWK�*ODVV�LV�D�FLWL]HQ�RI�&DOLIRUQLD�ZKR�UHVLGHV�LQ�:KHDWODQG��

&DOLIRUQLD���7KURXJKRXW�������3ODLQWLII�*ODVV�SXUFKDVHG�PDQ\�RI�'HIHQGDQW¶V�+HPS�%RPEV�&%'�

SURGXFWV���0RVW�UHFHQWO\��3ODLQWLII�*ODVV�SXUFKDVHG�³+HPS�%RPEV�&%'�*XPPLHV´�IURP�D�

&KHYURQ�JDV�VWDWLRQ�LQ�:KHDWODQG��&DOLIRUQLD�LQ�-XO\��������%HIRUH�SXUFKDVLQJ�KLV�+HPS�%RPEV�
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EUDQGHG�3URGXFWV��3ODLQWLII�*ODVV�UHYLHZHG�LQIRUPDWLRQ�DERXW�WKH�3URGXFWV��LQFOXGLQJ�WKH�TXDQWLW\�

RI�&%'�SXUSRUWHGO\�FRQWDLQHG�LQ�HDFK���:KHQ�SXUFKDVLQJ�KLV�&%'�3URGXFWV��3ODLQWLII�*ODVV�DOVR�

UHYLHZHG�WKH�DFFRPSDQ\LQJ�ODEHOV��GLVFORVXUHV��ZDUUDQWLHV��DQG�PDUNHWLQJ�PDWHULDOV��DQG�

XQGHUVWRRG�WKHP�DV�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�E\�'HIHQGDQW�WKDW�WKH�3URGXFWV�FRQWDLQHG�WKH�

TXDQWLWLHV�RI�&%'�DGYHUWLVHG���3ODLQWLII�*ODVV�UHOLHG�RQ�WKHVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�

GHFLGLQJ�WR�SXUFKDVH�'HIHQGDQW¶V�&%'�3URGXFWV�RYHU�FRPSDUDEOH�SURGXFWV���$FFRUGLQJO\��WKHVH�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�ZHUH�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ��LQ�WKDW�KH�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�&%'�3URGXFWV�RQ�WKH�VDPH�WHUPV�KDG�KH�NQRZQ�WKHVH�UHSUHVHQWDWLRQV�ZHUH�QRW�WUXH���

,Q�PDNLQJ�KLV�SXUFKDVHV��3ODLQWLII�*ODVV�SDLG�D�VXEVWDQWLDO�SULFH�SUHPLXP�GXH�WR�WKH�IDOVH�DQG�

PLVOHDGLQJ�&%'�&ODLPV���+RZHYHU��3ODLQWLII�*ODVV�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�KLV�EDUJDLQ��

EHFDXVH�'HIHQGDQW¶V�&%'�3URGXFWV�GR�QRW�FRQWDLQ�DQ\ZKHUH�QHDU�WKH�TXDQWLWLHV�RI�&%'�

DGYHUWLVHG���3ODLQWLII�*ODVV�DOVR�XQGHUVWRRG�WKDW�LQ�PDNLQJ�WKH�VDOH��KLV�UHWDLOHU�ZDV�DFWLQJ�ZLWK�WKH�

NQRZOHGJH�DQG�DSSURYDO�RI�'HIHQGDQW�DQG�RU�DV�WKH�DJHQW�RI�'HIHQGDQW���3ODLQWLII�*ODVV�IXUWKHU�

XQGHUVWRRG�WKDW�HDFK�SXUFKDVH�LQYROYHG�D�GLUHFW�WUDQVDFWLRQ�EHWZHHQ�KLPVHOI�DQG�'HIHQGDQW��

EHFDXVH�KLV�&%'�3URGXFWV�FDPH�ZLWK�SDFNDJLQJ�DQG�RWKHU�PDWHULDOV�SUHSDUHG�E\�'HIHQGDQW��

LQFOXGLQJ�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�UHJDUGLQJ�WKH�&%'�&ODLPV� 

��� 'HIHQGDQW�*OREDO�:LGJHW��//&��³*OREDO�:LGJHW´���LV�D�)ORULGD�FRUSRUDWLRQ�ZLWK�LWV�

SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�7DPSD��)ORULGD���*OREDO�:LGJHW�PDQXIDFWXUHV��VHOOV��DQG�JOREDOO\�

GLVWULEXWHV�+HPS�%RPEV�EUDQGHG�SURGXFWV��DQG�LV�UHVSRQVLEOH�IRU�WKH�DGYHUWLVLQJ��PDUNHWLQJ��DQG�

SDFNDJLQJ�RI�&%'�LQIXVHG�HGLEOHV��FDSVXOHV��RLOV��WRSLFDOV��DQG�YDSH�SURGXFWV��LQFOXGLQJ�WKH�&%'�

3URGXFWV���*OREDO�:LGJHW�PDQXIDFWXUHG��PDUNHWHG��DQG�VROG�WKH�&%'�3URGXFWV�GXULQJ�WKH�UHOHYDQW�

&ODVV�SHULRG���7KH�SODQQLQJ�DQG�H[HFXWLRQ�RI�WKH�DGYHUWLVLQJ��PDUNHWLQJ��ODEHOLQJ��SDFNDJLQJ��

WHVWLQJ��DQG�RU�FRUSRUDWH�RSHUDWLRQV�FRQFHUQLQJ�WKH�&%'�3URGXFWV�DQG�WKH�&%'�&ODLPV�ZDV�

SULPDULO\�FDUULHG�RXW�DW�*OREDO�:LGJHW¶V�KHDGTXDUWHUV�DQG�IDFLOLWLHV�ZLWKLQ�)ORULGD��DV�LV�PRVW��RU�

DOO��RI�WKH�&%'�3URGXFWV¶�PDQXIDFWXULQJ�DQG�DVVHPEO\� 

��� 3ODLQWLII�UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKLV�&RPSODLQW�WR�DGG�GLIIHUHQW�RU�DGGLWLRQDO�

GHIHQGDQWV��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�DQ\�RIILFHU��GLUHFWRU��HPSOR\HH��VXSSOLHU��RU�GLVWULEXWRU�RI�
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'HIHQGDQW�ZKR�KDV�NQRZLQJO\�DQG�ZLOOIXOO\�DLGHG��DEHWWHG��RU�FRQVSLUHG�LQ�WKH�IDOVH�DQG�GHFHSWLYH�

FRQGXFW�DOOHJHG�KHUHLQ� 
)$&76�&20021�72�$//�&/$,06�

�
$�� *HQHUDO�([SODQDWLRQ�2I�&%'�3URGXFWV�

��� &%'�LV�D�KLJKO\�VRXJKW�DIWHU�GLHWDU\�VXSSOHPHQW�ZLWK�PHGLFLQDO�SURSHUWLHV���&%'�LV�

XVHG�WR�WUHDW�DQ[LHW\��LQVRPQLD��GHSUHVVLRQ��GLDEHWHV��376'��DQG�FKURQLF�SDLQ���&%'�FDQ�EH�WDNHQ�

LQWR�WKH�ERG\�LQ�PXOWLSOH�ZD\V��LQFOXGLQJ�E\�LQKDODWLRQ�RI�VPRNH�RU�YDSRU��DV�DQ�DHURVRO�VSUD\�LQWR�

WKH�FKHHN��DQG�E\�PRXWK���)RRG�DQG�EHYHUDJH�LWHPV�FDQ�EH�LQIXVHG�ZLWK�&%'�DV�DQ�DOWHUQDWLYH�

PHDQV�RI�LQJHVWLQJ�WKH�VXEVWDQFH��

���� &%'��ZKLFK�VWDQGV�IRU�FDQQDELGLRO��LV�D�QDWXUDOO\�RFFXUULQJ�SK\WRFDQQDELQRLG�IRXQG�

LQ�FHUWDLQ�VWUDLQV�RI�KHPS���)RRG�DQG�EHYHUDJH�SURGXFWV�FRQWDLQLQJ�&%'�ZHUH�LQWURGXFHG�LQ�WKH�

8QLWHG�6WDWHV�LQ��������+HPS�SURGXFWV�WKDW�FRQWDLQ�WUDFH�DPRXQWV�RI�7+&��OHVV�WKDQ�������KDYH�

EHHQ�GHFODUHG�E\�WKH�8QLWHG�6WDWHV�)RRG�DQG�'UXJ�$GPLQLVWUDWLRQ��³)'$´��DV�JHQHUDOO\�

UHFRJQL]HG�DV�VDIH��³*5$6´���

���� 7KH�SURGXFWLRQ��VDOH��DQG�GLVWULEXWLRQ�RI�&%'�LV�D�ERRPLQJ�LQGXVWU\�WKDW�LV�³JDLQLQJ�

LQ�SRSXODULW\�DPRQJ�FRQVXPHUV�ZLWK�WKH�OHJDO�&%'�PDUNHW�SURMHFWHG�WR�VXUSDVV�����ELOOLRQ�LQ�

DQQXDO�8�6��VDOHV�E\������´�DFFRUGLQJ�WR�)RUEHV���:LWK�ODUJH�UHWDLOHUV�OLNH�&96��:DOJUHHQV��DQG�

.URJHU�KDYLQJ�HQWHUHG�WKH�PDUNHW��WKH�&%'�LQGXVWU\�LV�XQGHUJRLQJ�UDSLG�JURZWK���<HW��JLYHQ�WKDW�

WKH�³LQGXVWU\�KDV�OLWWOH�WR�QR�UHJXODWLRQ�ZLWK�QR�RQH�ZDWFKLQJ�ZKDW¶V�JRLQJ�LQWR�WKH�SURGXFW>�@´�WKLV�

UDSLG�H[SDQVLRQ�KDV�SURGXFHG�QHJDWLYH�FRQVHTXHQFHV�IRU�FRQVXPHUV���)RU�LQVWDQFH��DIWHU�

FRPPLVVLRQLQJ�ODE�WHVWLQJ�IRU�³���&%'�SURGXFWV�IURP�VHYHQ�GLIIHUHQW�FRPSDQLHV>�@´�1%&�

LQYHVWLJDWRUV�GLVFRYHUHG�WKDW�³���RI�>WKH����VDPSOHV�WHVWHG@�KDG�OHVV�WKDQ�KDOI�RI�WKH�DPRXQW�RI�

&%'�DGYHUWLVHG�RQ�WKH�ODEHO´�DQG�³>V@RPH�VDPSOHV�KDG�QR�&%'�DW�DOO�´�

%�� 'HIHQGDQW¶V�&%'�3URGXFWV��

���� 7KH�&%'�3URGXFWV�DW�LVVXH�LQFOXGH�WKH�IROORZLQJ�SURGXFWV�IURP�'HIHQGDQW��DOO�RI�

ZKLFK�SURPLQHQWO\�IHDWXUH�WKH�DPRXQW�RI�&%'��H�J����PJ��RQ�WKH�IURQW�ODEHO��
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$�� $OO�³&%'�*XPPLHV´�ODEHOHG�ZLWK�&%'�&ODLPV��LQFOXGLQJ�DOO�IODYRUV�DQG�

VL]HV�RI�'HIHQGDQW¶V�³2ULJLQDO�*XPPLHV�´�³+LJK�3RWHQF\�*XPPLHV�´�DQG�

³6OHHS�*XPPLHV�´����

�

%�� $OO�³&%'�&DSVXOHV´�ODEHOHG�ZLWK�&%'�&ODLPV��LQFOXGLQJ�DOO�IODYRUV�DQG�

VL]HV�RI�³+HPS�%RPEV�&%'�&DSVXOHV�+3´�DQG�³+HPS�%RPEV�&%'�

&DSVXOHV�´����

�

�
��7KH�&%'�*XPPLHV�DUH�RIIHUHG�LQ���&RXQW�����&RXQW�����&RXQW��DQG����&RXQW�VL]HV�DQG�UDQJH�
IURP���PJ�&%'�WR�����PJ�&%'���See KWWSV���KHPSERPEV�FRP�FEG�JXPPLHV���ODVW�YLVLWHG�
����������� 
��7KH�&%'�&DSVXOHV�DUH�RIIHUHG�LQ���&RXQW�����&RXQW�����&RXQW��DQG����&RXQW�VL]HV�DQG�UDQJH�
IURP���PJ�&%'�WR�����PJ�&%'���See KWWSV���KHPSERPEV�FRP�FEG�FDSVXOHV���ODVW�YLVLWHG�
����������� 
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&�� $OO�³&%'�6\UXSV�´�³&%'�-ROO\�%RPEV�/ROOLSRSV�´�DQG�³&%'�0D[�&KLOO�

5HOD[DWLRQ�6KRWV´�ODEHOHG�ZLWK�D�&%'�&ODLP���

�

'�� $OO�³&%'�2LOV´�ODEHOHG�ZLWK�&%'�&ODLPV���

�

(�� $OO�³&%'�(�/LTXLGV´�DQG�³&%'�(�/LTXLG�$GGLWLYHV´�ODEHOHG�ZLWK�&%'�

&ODLPV�������
�

��7KH�&%'�6\UXS�LV�DYDLODEOH�LQ�WKUHH�VWUHQJWKV�����PJ�&%'�SHU���RXQFH�ERWWOH�����PJ�&%'�SHU�
��RXQFH�ERWWOH��DQG�����PJ�&%'�SHU���RXQFH�ERWWOH���See KWWSV���KHPSERPEV�FRP�FEG�V\UXS����
7KH�&%'�/ROOLSRSV�RIIHU���PJ�SHU�OROOLSRS�DQG�DUH�DYDLODEOH�LQ�&KHUU\��:DWHUPHORQ��*UHHQ�
$SSOH��DQG�3LQN�/HPRQDGH�IODYRUV���See KWWSV���KHPSERPEV�FRP�FEG�OROOLSRSV����7KH�&%'�0D[�
&KLOO�5HOD[DWLRQ�6KRW�RIIHUV���PJ�&%'�SHU���RXQFH�ERWWOH���KWWSV���KHPSERPEV�FRP�SURGXFW�FEG�
PD[�FKLOO�UHOD[DWLRQ�VKRW���
��7KH�&%'�2LOV�DUH�RIIHUHG�LQ�WKUHH�IODYRUV��8QIODYRUHG��3HSSHUPLQW��DQG�:DWHUPHORQ���DQG�UDQJH�
LQ�&%'�IURP����PJ�SHU���PO�ERWWOH�WR������PJ�SHU���PO�ERWWOH����See 
KWWSV���KHPSERPEV�FRP�FEG�RLOV���ODVW�YLVLWHG������������ 
��7KH�&%'�(�/LTXLGV�DQG�&%'�(�/LTXLG�$GGLWLYHV�FRPH�LQ�����PO�ERWWOHV�SURPLVLQJ���PJ�&%'��
����PO�ERWWOHV�SURPLVLQJ����PJ�&%'����PO�ERWWOHV�SURPLVLQJ����PJ�&%'����PO�ERWWOHV�
SURPLVLQJ������PJ�&%'����PO�ERWWOHV�SURPLVLQJ������PJ�&%'��DQG����PO�ERWWOHV�SURPLVLQJ�
�����PJ�&%'���See KWWSV���KHPSERPEV�FRP�FEG�H�OLTXLG���KWWSV���KHPSERPEV�FRP�FEG�H�OLTXLG�
DGGLWLYHV���ODVW�YLVLWHG������������7KH�&%'�(�/LTXLGV�FRPH�LQ�D�UDQJH�RI�IODYRUV��LQFOXGLQJ���
³$UFWLF�6SHDUPLQW�%ODVW�´�³%DQJLQ¶�)UXLW\�%HGURFN�´�³&ULVS�+RQH\GHZ�0HORQ�´�³&UXVKHG�
3LQHDSSOH�3DUDGLVH�´�³([RWLF�:DWHUPHORQ�.XVK�´�³*OD]HG�&KRFRODWH�'RQXW�´�³5RDVWHG�&RORPELDQ�
&RIIHH�´�³6WUDZEHUU\�0LON�´�³6XJDU�&RRNLH�.U\SWRQLWH�´�³6ZHHW�0DQJR�6HGXFWLRQ�´�³9DQLOOD�
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)�� $OO�³&%'�9DSH�7DQNV´�ODEHOHG�ZLWK�D�&%'�&ODLP�RI���������PJ�RI�&%'���

�

*�� $OO�³&%'�'LVSRVDEOH�9DSH�3HQV´�ODEHOHG�ZLWK�D�&%'�&ODLP�RI����PJ�RI�

&%'���
�

&XSFDNH�6ZLUO�´�³:KLSSHG�0DUVKPDOORZ�'UHDP�´�³:LOG�%OXHEHUU\�-DP�´�³(OHFWULF�%OXH�
5DVSEHUU\�´�DQG�³-XLF\�6RXWKHUQ�3HDFK�´��
��7KH�&%'�9DSH�7DQNV�FRPH�LQ�D�UDQJH�RI�IODYRUV��LQFOXGLQJ���³$UFWLF�6SHDUPLQW�%ODVW�´�³%DQJLQ¶�
)UXLW\�%HGURFN�´�³&ULVS�+RQH\GHZ�0HORQ�´�³&UXVKHG�3LQHDSSOH�3DUDGLVH�´�³([RWLF�:DWHUPHORQ�
.XVK�´�³*OD]HG�&KRFRODWH�'RQXW�´�³5RDVWHG�&RORPELDQ�&RIIHH�´�³6WUDZEHUU\�0LON�´�³6XJDU�
&RRNLH�.U\SWRQLWH�´�³6ZHHW�0DQJR�6HGXFWLRQ�´�³9DQLOOD�&XSFDNH�6ZLUO�´�³:KLSSHG�
0DUVKPDOORZ�'UHDP�´�³:LOG�%OXHEHUU\�-DP�´�³(OHFWULF�%OXH�5DVSEHUU\�´�DQG�³-XLF\�6RXWKHUQ�
3HDFK�´��See KWWSV���KHPSERPEV�FRP�FEG�YDSH�WDQN�FDUWULGJHV���ODVW�YLVLWHG�������������
��7KH�&%'�'LVSRVDEOH�9DSH�3HQV�FRPH�LQ�D�UDQJH�RI�IODYRUV��LQFOXGLQJ���³([RWLF�:DWHUPHORQ�
.XVK�´�:LOG�%OXHEHUU\�-DP�´�DQG�³%DQJLQ�)UXLW\�%HGURFN�´��See KWWSV���KHPSERPEV�FRP�FEG�
YDSH�SHQV���ODVW�YLVLWHG�������������
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+�� $OO�³&%'�7RSLFDO´�SURGXFWV�ODEHOHG�ZLWK�D�&%'�FODLP��LQFOXGLQJ�³+HPS�

%RPEV�&%'�3DLQ�5XE�´�³+HPS�%RPEV�&%'�%HDUG�2LO�´�³+HPS�%RPEV�

&%'�%HDUG�%DOP�´�³+HPS�%RPEV�&%'�7DWWRR�2LQWPHQW�´��

�

�
��7KH�&%'�3DLQ�5XE�FRPHV�LQ���RXQFH�DQG���RXQFH�VL]HV��HDFK�SURPLVLQJ���PJ�DQG����PJ�RI�
&%'�SHU�WXE��UHVSHFWLYHO\���See KWWSV���KHPSERPEV�FRP�FEG�SDLQ�IUHH]H���ODVW�YLVLWHG������������
7KH�&%'�%HDUG�2LO�SURPLVHV���PJ�RI�&%'�SHU���PO�ERWWOH���See 
KWWSV���KHPSERPEV�FRP�SURGXFW�FEG�EHDUG�RLO���ODVW�YLVLWHG������������7KH�&%'�%HDUG�%DOP�
SURPLVHV���PJ�RI�&%'�SHU���RXQFH�WLQ���See KWWSV���KHPSERPEV�FRP�SURGXFW�FEG�EHDUG�EDOP��
�ODVW�YLVLWHG������������7KH�&%'�7DWWRR�2LQWPHQW�FRPHV�LQ���RXQFH�DQG���RXQFH�VL]HV�ZKLFK�
SURPLVH���PJ�DQG����PJ�RI�&%'��UHVSHFWLYHO\���See KWWSV���KHPSERPEV�FRP�FEG�WDWWRR�RLQWPHQW��
�ODVW�YLVLWHG�����������
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&�� 'HIHQGDQW¶V�3URGXFWV�'R�1RW�&RQWDLQ�7KH�4XDQWLW\�2I�&%'�7KH\�$UH�
/DEHOHG�7R�&RQWDLQ�

���� 7KH�&%'�&ODLPV�DUH�IDOVH�DQG�PLVOHDGLQJ���$V�LQGHSHQGHQW�ODE�WHVWLQJ�UHYHDOV��WKH�

WUXH�TXDQWLW\�RI�&%'�LQ�WKH�&%'�3URGXFWV�LV�RQO\�D�VPDOO�IUDFWLRQ�RI�'HIHQGDQW¶V�UHSUHVHQWDWLRQV���

3ODLQWLII¶V�FRXQVHO�FRPPLVVLRQHG�$QUHVFR�/DERUDWRULHV�WR�SHUIRUP�LQGHSHQGHQW�WHVWLQJ�RI�

'HIHQGDQW¶V�SURGXFWV��ZKLFK�VKRZ�WKDW�WKH�3URGXFWV�GR�QRW�FRQWDLQ�WKH�DPRXQW�RI�&%'�SURPLVHG�

LQ�WKH�&%'�&ODLPV���6SHFLILFDOO\��SXUVXDQW�WR�ODE�WHVW�UHVXOWV�GDWHG�-XQH���������'HIHQGDQW¶V�

³+HPS�%RPEV�&%'�*XPPLHV�´�ZKLFK�LV�ODEHOHG�DV�FRQWDLQLQJ�³��PJ´�RI�&%'��DFWXDOO\�FRQWDLQV�

D�WRWDO�RI�����PJ���7KLV�LV�D�UHGXFWLRQ�RI��������

�

&%'�3URGXFW� &%'�&ODLP� $FWXDO�&%'�&RQWHQW� ��'LIIHUHQFH�

+HPS�%RPEV�&%'�*XPPLHV����&RXQW�� ��PJ� ����PJ� �������

���� %\�SHUPDQHQWO\�PDUNLQJ�WKH�&%'�3URGXFWV�ZLWK�WKHLU�SXUSRUWHG�&%'�FRQWHQW��

'HIHQGDQW�NQHZ�WKDW�WKH�&%'�&ODLPV�DUH�IDOVH�DQG�PLVOHDGLQJ��\HW�VWLOO�DGYHUWLVHG��ODEHOHG��DQG�

SDFNDJHG�WKH�&%'�3URGXFWV�ZLWK�WKH�IDOVH�DQG�PLVOHDGLQJ�&%'�&ODLPV��

���� 6LPSO\�SXW��'HIHQGDQW¶V�&%'�&ODLPV�DUH�D�IDUFH���'HIHQGDQW�NQRZLQJO\�SUHSDUHG�

WKH�PDWHULDO�RQ�LWV�ZHEVLWH�DQG�SURGXFW�ODEHOV�WR�PLVUHSUHVHQW�WKH�WUXH�TXDQWLW\�RI�&%'�LQ�WKH�&%'�

3URGXFWV��

&/$66�$&7,21�$//(*$7,216�

���� 3XUVXDQW�WR�)HG��5��&LY��3������3ODLQWLII�VHHNV�WR�UHSUHVHQW�D�FODVV�GHILQHG�DV�DOO�

SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�ZKR�SXUFKDVHG�&%'�3URGXFWV�ZLWK�D�&%'�&ODLP�IURP�'HIHQGDQW��WKH�

³&ODVV´����([FOXGHG�IURP�WKH�&ODVV�LV�'HIHQGDQW�*OREDO�:LGJHW��//&��'HIHQGDQW¶V�VXEVLGLDULHV��

DIILOLDWHV��RIILFHUV��GLUHFWRUV��DVVLJQV�DQG�VXFFHVVRUV��DQG�DQ\�HQWLW\�LQ�ZKLFK�LW�KDV�D�FRQWUROOLQJ�

LQWHUHVW��DQG�WKH�-XGJH�WR�ZKRP�WKLV�FDVH�LV�DVVLJQHG�DQG�DQ\�PHPEHU�RI�KHU�LPPHGLDWH�IDPLO\��

���� 3ODLQWLII�DOVR�VHHNV�WR�UHSUHVHQW�D�VXEFODVV�GHILQHG�DV�DOO�&ODVV�PHPEHUV�LQ�

&DOLIRUQLD��WKH�³&DOLIRUQLD�6XEFODVV´�RU�³6XEFODVV´���
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���� 0HPEHUV�RI�WKH�&ODVV�DUH�VR�QXPHURXV�WKDW�WKHLU�LQGLYLGXDO�MRLQGHU�KHUHLQ�LV�

LPSUDFWLFDEOH���2Q�LQIRUPDWLRQ�DQG�EHOLHI��PHPEHUV�RI�WKH�&ODVV�QXPEHU�LQ�WKH�KXQGUHGV�RI�

WKRXVDQGV���7KH�SUHFLVH�QXPEHU�RI�&ODVV�PHPEHUV�DQG�WKHLU�LGHQWLWLHV�DUH�XQNQRZQ�WR�3ODLQWLII�DW�

WKLV�WLPH�EXW�ZLOO�EH�GHWHUPLQHG�WKURXJK�GLVFRYHU\���&ODVV�PHPEHUV�PD\�EH�QRWLILHG�RI�WKH�

SHQGHQF\�RI�WKLV�DFWLRQ�E\�PDLO�DQG�RU�SXEOLFDWLRQ�WKURXJK�WKH�GLVWULEXWLRQ�UHFRUGV�RI�'HIHQGDQW
V�

DQG�WKLUG�SDUW\�UHWDLOHUV�DQG�YHQGRUV��

���� &RPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�&ODVV�PHPEHUV�DQG�SUHGRPLQDWH�

RYHU�TXHVWLRQV�DIIHFWLQJ�RQO\�LQGLYLGXDO�&ODVV�PHPEHUV���&RPPRQ�OHJDO�DQG�IDFWXDO�TXHVWLRQV�

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR���

�D�� ZKHWKHU�WKH�&%'�&ODLPV�RQ�'HIHQGDQW¶V�&%'�3URGXFWV�DUH�IDOVH�DQG�

PLVOHDGLQJ��

�E�� WKH�DFWXDO�DPRXQW�RI�&%'�LQ�WKH�&%'�3URGXFWV��

�F�� ZKHWKHU�'HIHQGDQW�HQJDJHG�LQ�IDOVH�DQG�RU�GHFHSWLYH�DGYHUWLVLQJ��

�G�� ZKHWKHU�'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�E\�LWV�FRQGXFW��

�H�� ZKHWKHU�&ODVV�PHPEHUV�KDYH�VXVWDLQHG�PRQHWDU\�ORVV�DQG�WKH�SURSHU�UHPHG\�

IRU�DQG�PHDVXUH�RI�WKDW�ORVV��

�I�� ZKHWKHU�3ODLQWLII�DQG�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�GHFODUDWRU\�DQG�

LQMXQFWLYH�UHOLHI��

�J�� WKH�QXPEHU�RI�&%'�3URGXFWV�VROG�WR�FRQVXPHUV��DQG�

�K�� ZKHWKHU��DV�D�UHVXOW�RI�'HIHQGDQW¶V�PLVFRQGXFW�DV�DOOHJHG�KHUHLQ��3ODLQWLII�

DQG�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�UHVWLWXWLRQ��LQMXQFWLYH��DQG�RU�PRQHWDU\�UHOLHI�DQG��LI�VR��WKH�

DPRXQW�DQG�QDWXUH�RI�VXFK�UHOLHI��

���� 3ODLQWLII¶V�FODLPV�DUH�W\SLFDO�RI�WKH�FODLPV�RI�&ODVV�PHPEHUV�EHFDXVH�3ODLQWLII�

SXUFKDVHG�D�&%'�3URGXFW�LQ�UHOLDQFH�RQ�WKH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�GHVFULEHG�DERYH��DQG�

VXIIHUHG�D�ORVV�DV�D�UHVXOW�RI�WKRVH�SXUFKDVHV��

���� 3ODLQWLII�LV�DQ�DGHTXDWH�UHSUHVHQWDWLYH�RI�WKH�&ODVV�EHFDXVH�KLV�LQWHUHVWV�GR�QRW�

FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�WKH�&ODVV�PHPEHUV�KH�VHHNV�WR�UHSUHVHQW��KH�KDV�UHWDLQHG�FRXQVHO�

Case 2:19-cv-01906-MCE-KJN   Document 1   Filed 09/19/19   Page 11 of 27
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FRPSHWHQW�DQG�H[SHULHQFHG�LQ�SURVHFXWLQJ�FODVV�DFWLRQV��DQG�KH�LQWHQGV�WR�SURVHFXWH�WKLV�DFWLRQ�

YLJRURXVO\���7KH�LQWHUHVWV�RI�&ODVV�PHPEHUV�ZLOO�EH�IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�E\�3ODLQWLII�DQG�

KLV�FRXQVHO��

���� 7KH�FODVV�PHFKDQLVP�LV�VXSHULRU�WR�RWKHU�DYDLODEOH�PHDQV�IRU�WKH�IDLU�DQG�HIILFLHQW�

DGMXGLFDWLRQ�RI�WKH�FODLPV�RI�3ODLQWLII�DQG�WKH�&ODVV�PHPEHUV���(DFK�LQGLYLGXDO�&ODVV�PHPEHU�PD\�

ODFN�WKH�UHVRXUFHV�WR�XQGHUJR�WKH�EXUGHQ�DQG�H[SHQVH�RI�LQGLYLGXDO�SURVHFXWLRQ�RI�WKH�FRPSOH[�DQG�

H[WHQVLYH�OLWLJDWLRQ�QHFHVVDU\�WR�HVWDEOLVK�'HIHQGDQW¶V�OLDELOLW\���,QGLYLGXDOL]HG�OLWLJDWLRQ�LQFUHDVHV�

WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�PXOWLSOLHV�WKH�EXUGHQ�RQ�WKH�MXGLFLDO�V\VWHP�SUHVHQWHG�E\�

WKH�FRPSOH[�OHJDO�DQG�IDFWXDO�LVVXHV�RI�WKLV�FDVH���,QGLYLGXDOL]HG�OLWLJDWLRQ�DOVR�SUHVHQWV�D�SRWHQWLDO�

IRU�LQFRQVLVWHQW�RU�FRQWUDGLFWRU\�MXGJPHQWV���,Q�FRQWUDVW��WKH�FODVV�DFWLRQ�GHYLFH�SUHVHQWV�IDU�IHZHU�

PDQDJHPHQW�GLIILFXOWLHV�DQG�SURYLGHV�WKH�EHQHILWV�RI�VLQJOH�DGMXGLFDWLRQ��HFRQRP\�RI�VFDOH��DQG�

FRPSUHKHQVLYH�VXSHUYLVLRQ�E\�D�VLQJOH�FRXUW�RQ�WKH�LVVXH�RI�'HIHQGDQW¶V�OLDELOLW\���&ODVV�WUHDWPHQW�

RI�WKH�OLDELOLW\�LVVXHV�ZLOO�HQVXUH�WKDW�DOO�FODLPV�DQG�FODLPDQWV�DUH�EHIRUH�WKLV�&RXUW�IRU�FRQVLVWHQW�

DGMXGLFDWLRQ�RI�WKH�OLDELOLW\�LVVXHV��
&2817�,�

�%UHDFK�2I�([SUHVV�:DUUDQW\��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� ,Q�FRQQHFWLRQ�ZLWK�WKH�VDOH�RI�WKH�&%'�3URGXFWV��'HIHQGDQW�LVVXHG�ZULWWHQ�

ZDUUDQWLHV���'HIHQGDQW��DV�WKH�GHVLJQHU��PDQXIDFWXUHU��PDUNHWHU��GLVWULEXWRU��DQG�RU�VHOOHU�RI�WKH�

&%'�3URGXFWV��H[SUHVVO\�ZDUUDQWHG�WKDW�WKH�3URGXFWV�ZHUH�ILW�IRU�WKHLU�LQWHQGHG�SXUSRVH�E\�PDNLQJ�

SURPLVHV�DQG�DIILUPDWLRQV�RI�IDFW�RQ�WKHLU�3URGXFWV¶�ODEHOLQJ�DQG�SDFNDJLQJ��LQFOXGLQJ�WKH�&%'�

&ODLPV��

���� 7KH�DIILUPDWLRQV�RI�IDFW�DQG�SURPLVHV�PDGH�E\�'HIHQGDQW�WR�3ODLQWLII�DQG�WKH�&ODVV�

UHJDUGLQJ�WKH�&%'�3URGXFWV�EHFDPH�SDUW�RI�WKH�EDVLV�RI�WKH�EDUJDLQ�EHWZHHQ�'HIHQGDQW�DQG�
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3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV��WKHUHE\�FUHDWLQJ�DQ�H[SUHVV�ZDUUDQW\�WKDW�WKH�&%'�3URGXFWV�

ZRXOG�FRQIRUP�WR�WKRVH�DIILUPDWLRQV�RI�IDFW��UHSUHVHQWDWLRQV��SURPLVHV��DQG�GHVFULSWLRQV��

���� 7KH�&%'�3URGXFWV�GR�QRW��LQ�IDFW��FRQWDLQ�WKH�DPRXQW�RI�&%'�SURPLVHG�LQ�WKH�&%'�

&ODLPV���,QVWHDG��WKH�&%'�3URGXFWV�FRQWDLQ�RQO\�D�IUDFWLRQ�RI�WKH�&%'�DGYHUWLVHG�RQ�'HIHQGDQW¶V�

ZHEVLWH�DQG�RQ�WKH�3URGXFWV¶�ODEHOLQJ�DQG�SDFNDJLQJ��

���� 3ODLQWLII�*ODVV�DQG�PHPEHUV�RI�WKH�&ODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�'HIHQGDQW¶V�EUHDFK�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�3URGXFWV�

RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�KDG�EHHQ�IDOVHO\�ODEHOHG�DV�DOOHJHG�KHUHLQ���E��

WKH\�SDLG�D�SULFH�SUHPLXP�IRU�WKH�&%'�3URGXFWV�EDVHG�RQ�'HIHQGDQW¶V�H[SUHVV�ZDUUDQWLHV��DQG��F��

WKH�&%'�3URGXFWV�GLG�QRW�KDYH�WKH�FKDUDFWHULVWLFV��XVHV��RU�EHQHILWV�DV�SURPLVHG�E\�'HIHQGDQW�LQ�

WKH�&%'�&ODLPV���$V�D�UHVXOW��3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DQG�WKH�6XEFODVV�KDYH�EHHQ�

GDPDJHG�HLWKHU�LQ�WKH�IXOO�DPRXQW�RI�WKH�SXUFKDVH�SULFH�RI�WKH�&%'�3URGXFWV�RU�LQ�WKH�GLIIHUHQFH�LQ�

YDOXH�EHWZHHQ�WKH�3URGXFWV�DV�ZDUUDQWHG�DQG�WKH�3URGXFWV�DV�VROG��

���� 2Q�-XO\�����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��'HIHQGDQW�ZDV�VHUYHG�ZLWK�D�SUH�VXLW�

QRWLFH�OHWWHU�WKDW�FRPSOLHG�LQ�DOO�UHVSHFWV�ZLWK�8�&�&��������������������3ODLQWLII¶V�FRXQVHO�VHQW�

'HIHQGDQW�D�OHWWHU�DGYLVLQJ�LW�WKDW�LW�EUHDFKHG�DQ�H[SUHVV�ZDUUDQW\�DQG�GHPDQGHG�WKDW�LW�FHDVH�DQG�

GHVLVW�IURP�VXFK�EUHDFKHV�DQG�PDNH�IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���$�

WUXH�DQG�FRUUHFW�FRS\�RI�3ODLQWLII¶V�FRXQVHO¶V�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$��

&2817�,,�
�%UHDFK�2I�7KH�,PSOLHG�:DUUDQW\�2I�0HUFKDQWDELOLW\��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 'HIHQGDQW�LV�DQG�ZDV�DW�DOO�UHOHYDQW�WLPHV�D�³PHUFKDQW´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�

8QLIRUP�&RPPHUFLDO�&RGH��³8&&´����'HIHQGDQW�PDQXIDFWXUHG��GLVWULEXWHG��DQG�PDUNHWHG�WKH�

&%'�3URGXFWV��ZKLFK�DUH�³JRRG>V@´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�8&&���&RQVHTXHQWO\��'HIHQGDQW�
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LPSOLHGO\�ZDUUDQWHG�WKDW�WKH�&%'�3URGXFWV�ZHUH�PHUFKDQWDEOH��LQFOXGLQJ�WKDW�WKH\�FRXOG�SDVV�

ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�XQGHU�WKH�FRQWUDFW�GHVFULSWLRQ��WKDW�WKH\�ZHUH�ILW�IRU�WKH�RUGLQDU\�

SXUSRVHV�IRU�ZKLFK�VXFK�JRRGV�DUH�XVHG��WKDW�WKH\�ZHUH�RI�IDLU�DYHUDJH�TXDOLW\�ZLWKLQ�WKH�

GHVFULSWLRQ��WKDW�WKH\�ZHUH�DGHTXDWHO\�ODEHOHG��DQG�WKDW�WKH\�ZRXOG�FRQIRUP�WR�WKH�SURPLVHV�RU�

DIILUPDWLRQV�RI�IDFW�PDGH�RQ�WKH�3URGXFWV¶�ODEHOLQJ�DQG�SDFNDJLQJ���+RZHYHU��HDFK�RI�WKHVH�

LPSOLHG�ZDUUDQWLHV�ZHUH�IDOVH�ZLWK�UHVSHFW�WR�WKH�JRRGV�RI�WKH�NLQG�VROG�WR�3ODLQWLII�DQG�&ODVV�

PHPEHUV��

���� ,Q�UHOLDQFH�XSRQ�'HIHQGDQW¶V�VNLOO�DQG�MXGJPHQW�DQG�WKH�LPSOLHG�ZDUUDQWLHV�DERYH��

3ODLQWLII�DQG�&ODVV�PHPEHUV�SXUFKDVHG�WKH�&%'�3URGXFWV��

���� 7KH�&%'�3URGXFWV�ZHUH�QRW�DOWHUHG�E\�3ODLQWLII�RU�&ODVV�PHPEHUV�LQ�D�PDQQHU�WKDW�

ZRXOG�UHGXFH�WKH�TXDQWLW\�RI�&%'�WKH�SURGXFWV�FRQWDLQ��

���� 7KH�&%'�3URGXFWV�ZHUH�XQGHUILOOHG�ZKHQ�WKH\�OHIW�WKH�H[FOXVLYH�FRQWURO�RI�

'HIHQGDQW��

���� 'HIHQGDQW�NQHZ�WKH�&%'�3URGXFWV�ZRXOG�EH�SXUFKDVHG�DQG�XVHG�E\�3ODLQWLII�DQG�

PHPEHUV�RI�WKH�&ODVV�ZLWKRXW�DGGLWLRQDO�WHVWLQJ�E\�3ODLQWLII�DQG�&ODVV�PHPEHUV��7KH�&%'�

3URGXFWV�ZHUH�QRW�RI�IDLU�DYHUDJH�TXDOLW\�ZLWKLQ�WKHLU�GHVFULSWLRQ��ZHUH�QRW�DGHTXDWHO\�ODEHOHG��DQG�

GLG�QRW�FRQIRUP�WR�WKH�SURPLVHV�RU�DIILUPDWLRQV�RI�IDFW�PDGH�RQ�WKH�3URGXFWV¶�ODEHOV��

���� 0RUH�VSHFLILFDOO\��'HIHQGDQW�EUHDFKHG�LWV�LPSOLHG�ZDUUDQW\�RI�PHUFKDQWDELOLW\�WR�

3ODLQWLII�DQG�WKH�&ODVV�EHFDXVH�WKH�&%'�3URGXFWV�ZRXOG�QRW�SDVV�ZLWKRXW�REMHFWLRQ�LQ�WKH�WUDGH�LQ�

WKDW�WKH\�GR�QRW�FRQIRUP�WR�&%'�&ODLPV�PDGH�RQ�WKH�3URGXFWV¶�ODEHOV���,QVWHDG��WKH�&%'�3URGXFWV�

FRQWDLQ�VXEVWDQWLDOO\�OHVV�&%'�WKDQ�WKH\�ZHUH�ODEHOHG�WR�FRQWDLQ��DQG�3ODLQWLII�DQG�&ODVV�PHPEHUV�

GLG�QRW�UHFHLYH�WKH�JRRGV�DV�ZDUUDQWHG��

���� 3ODLQWLII�*ODVV�DQG�PHPEHUV�RI�WKH�&ODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�'HIHQGDQW¶V�EUHDFK�RI�WKH�LPSOLHG�ZDUUDQW\�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�&%'�3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�KDG�EHHQ�IDOVHO\�

ODEHOHG�DV�DOOHJHG�KHUHLQ���E��WKH\�SDLG�D�SULFH�SUHPLXP�IRU�WKH�&%'�3URGXFWV�EDVHG�RQ�

'HIHQGDQW¶V�ZDUUDQWLHV��DQG��F��WKH�&%'�3URGXFWV�GLG�QRW�KDYH�WKH�FKDUDFWHULVWLFV��XVHV��RU�EHQHILWV�
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DV�SURPLVHG�E\�'HIHQGDQW�LQ�WKH�&%'�&ODLPV���$V�D�UHVXOW��3ODLQWLII�DQG�PHPEHUV�RI�WKH�&ODVV�DQG�

WKH�6XEFODVV�KDYH�EHHQ�GDPDJHG�HLWKHU�LQ�WKH�IXOO�DPRXQW�RI�WKH�SXUFKDVH�SULFH�RI�WKH�&%'�

3URGXFWV�RU�LQ�WKH�GLIIHUHQFH�LQ�YDOXH�EHWZHHQ�WKH�3URGXFWV�DV�ZDUUDQWHG�DQG�WKH�3URGXFWV�DV�VROG��

&2817�,,,�
�8QMXVW�(QULFKPHQW��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 3ODLQWLII�DQG�&ODVV�PHPEHUV�FRQIHUUHG�D�EHQHILW�LQ�WKH�IRUP�RI�PRQLHV�SDLG�RQ�

'HIHQGDQW�E\�SXUFKDVLQJ�XQGHUILOOHG�&%'�3URGXFWV����

���� 'HIHQGDQW�YROXQWDULO\�DFFHSWHG�DQG�UHWDLQHG�WKLV�EHQHILW��

���� 'HIHQGDQW�KDV�EHHQ�XQMXVWO\�HQULFKHG�LQ�UHWDLQLQJ�WKH�UHYHQXHV�GHULYHG�IURP�

3ODLQWLII�DQG�&ODVV�PHPEHUV¶�SXUFKDVHV�RI�WKH�&%'�3URGXFWV���5HWHQWLRQ�RI�WKRVH�PRQH\V�XQGHU�

WKHVH�FLUFXPVWDQFHV�LV�XQMXVW�DQG�LQHTXLWDEOH�LQ�OLJKW�RI�WKH�PLVUHSUHVHQWDWLRQV�RI�IDFW�PDGH�E\�

'HIHQGDQW�LQ�ODEHOLQJ��SDFNDJLQJ��PDUNHWLQJ��DQG�DGYHUWLVLQJ�WKH�&%'�3URGXFWV��LQFOXGLQJ�WKH�

&%'�&ODLPV���7KHVH�PLVUHSUHVHQWDWLRQV�FDXVHG�LQMXULHV�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV�EHFDXVH�

WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�3URGXFWV�LI�WKH�WUXH�IDFWV�ZHUH�NQRZQ���

���� %HFDXVH�WKLV�EHQHILW�ZDV�REWDLQHG�XQODZIXOO\��QDPHO\�E\�VHOOLQJ�DQG�DFFHSWLQJ�

FRPSHQVDWLRQ�IRU�XQGHUILOOHG�&%'�3URGXFWV��LW�ZRXOG�EH�XQMXVW�DQG�LQHTXLWDEOH�IRU�'HIHQGDQW�WR�

UHWDLQ�LW�ZLWKRXW�SD\LQJ�WKH�YDOXH�WKHUHRI���$FFRUGLQJO\��'HIHQGDQW�PXVW�SD\�UHVWLWXWLRQ�WR�3ODLQWLII�

DQG�&ODVV�PHPEHUV�IRU�LWV�XQMXVW�HQULFKPHQW��DV�RUGHUHG�E\�WKH�&RXUW���

&2817�,9�
�)UDXG���

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&ODVV�DQG�WKH�6XEFODVV�DJDLQVW�'HIHQGDQW��
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���� $V�GLVFXVVHG�DERYH��'HIHQGDQW�SURYLGHG�3ODLQWLII�DQG�&ODVV�PHPEHUV�ZLWK�IDOVH�RU�

PLVOHDGLQJ�PDWHULDO�LQIRUPDWLRQ�DERXW�WKH�&%'�3URGXFWV�PDQXIDFWXUHG��GLVWULEXWHG��DQG�VROG�E\�

'HIHQGDQW���)RU�H[DPSOH��'HIHQGDQW�PDGH�SURPLVHV�DQG�DIILUPDWLRQV�RI�IDFW�LQ�ODEHOLQJ��

SDFNDJLQJ��PDUNHWLQJ��DQG�DGYHUWLVLQJ�WKH�&%'�3URGXFWV��LQFOXGLQJ�WKH�&%'�&ODLPV��

���� $V�LQGLFDWHG�DERYH��KRZHYHU��WKHVH�UHSUHVHQWDWLRQV�DUH�IDOVH�DV�WKH�&%'�3URGXFWV�

DUH�XQGHUILOOHG�DQG�FRQWDLQ�DSSUR[LPDWHO\�����OHVV�&%'�WKDQ�'HIHQGDQW�FODLPV��

���� 7KH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�RI�PDWHULDO�IDFW�PDGH�E\�'HIHQGDQW��XSRQ�

ZKLFK�3ODLQWLII�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�DQG�MXVWLILDEO\�UHOLHG��ZHUH�LQWHQGHG�WR�LQGXFH�DQG�

DFWXDOO\�LQGXFHG�3ODLQWLII�DQG�&ODVV�PHPEHUV�WR�SXUFKDVH�WKH�&%'�3URGXFWV��

���� %\�YLUWXH�RI�ODEHOLQJ�LWV�SURGXFWV�ZLWK�WKH�&%'�&ODLPV��'HIHQGDQW�NQHZ�RU�VKRXOG�

KDYH�NQRZQ�WKH�&%'�&ODLPV�ZHUH�IDOVH��EXW�FRQWLQXHG�WR�PDQXIDFWXUH�DQG�VHOO�XQGHUILOOHG�&%'�

3URGXFWV�LQ�WKH�UHWDLO�DQG�ZKROHVDOH�PDUNHWV��

���� 'XULQJ�WKH�UHOHYDQW�WLPH�SHULRG��3ODLQWLII�DQG�&ODVV�PHPEHUV�ZHUH�XQDZDUH�WKDW�WKH�

&%'�3URGXFWV�ZHUH�XQGHUILOOHG��

���� 7KH�IUDXGXOHQW�DFWLRQV�RI�'HIHQGDQW�FDXVHG�GDPDJH�WR�3ODLQWLII�DQG�&ODVV�PHPEHUV��

ZKR�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RWKHU�OHJDO�DQG�HTXLWDEOH�UHOLHI�DV�D�UHVXOW��

���� $V�D�UHVXOW�RI�'HIHQGDQW¶V�ZLOOIXO�DQG�PDOLFLRXV�FRQGXFW��SXQLWLYH�GDPDJHV�DUH�

ZDUUDQWHG��
&2817�9�

��9LRODWLRQ�2I�7KH�&DOLIRUQLD�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��
&DO��&LY��&RGH����������et seq���

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&DOLIRUQLD�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� &DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��&DO��&LY��&RGH��������D������SURKLELWV�

³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��
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EHQHILWV��RU�TXDQWLWLHV�ZKLFK�WKH\�GR�QRW�KDYH�RU�WKDW�D�SHUVRQ�KDV�D�VSRQVRUVKLS��DSSURYDO��VWDWXV��

DIILOLDWLRQ��RU�FRQQHFWLRQ�ZKLFK�KH�RU�VKH�GRHV�QRW�KDYH�´�

���� &DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��&DO��&LY��&RGH��������D������SURKLELWV�

³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH��RU�WKDW�JRRGV�

DUH�RI�D�SDUWLFXODU�VW\OH�RU�PRGHO��LI�WKH\�DUH�RI�DQRWKHU�´�

���� &DOLIRUQLD¶V�&RQVXPHUV�/HJDO�5HPHGLHV�$FW��&DO��&LY��&RGH��������D������SURKLELWV�

³>D@GYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�´�

���� 'HIHQGDQW�YLRODWHG�WKHVH�SURYLVLRQV�E\�PDNLQJ�WKH�PLVUHSUHVHQWDWLRQV�DOOHJHG�

DERYH��LQFOXGLQJ�WKH�&%'�&ODLPV��

���� 3ODLQWLII�*ODVV�DQG�WKH�&DOLIRUQLD�6XEFODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�'HIHQGDQW¶V�YLRODWLRQ�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�

3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�KDG�EHHQ�IDOVHO\�ODEHOHG�DV�DOOHJHG�

KHUHLQ���E��WKH\�SDLG�D�SULFH�SUHPLXP�FRPSDUHG�WR�SURGXFWV�ZLWKRXW�WKH�PLVUHSUHVHQWDWLRQV�DOOHJHG�

KHUHLQ��DQG��F��WKH�&%'�3URGXFWV�GLG�QRW�KDYH�WKH�FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDQWLWLHV�DV�SURPLVHG��

���� 2Q�RU�DERXW�-XO\�����������SULRU�WR�ILOLQJ�WKLV�DFWLRQ��D�&/5$�QRWLFH�OHWWHU�ZDV�

VHUYHG�RQ�'HIHQGDQW�WKDW�FRPSOLHV�LQ�DOO�UHVSHFWV�ZLWK�&DOLIRUQLD�&LYLO�&RGH��������D����3ODLQWLII�

*ODVV�VHQW�'HIHQGDQW�D�OHWWHU�YLD�FHUWLILHG�PDLO��UHWXUQ�UHFHLSW�UHTXHVWHG��DGYLVLQJ�'HIHQGDQW�WKDW�LW�

LV�LQ�YLRODWLRQ�RI�WKH�&/5$�DQG�GHPDQGLQJ�WKDW�'HIHQGDQW�FHDVH�DQG�GHVLVW�IURP�VXFK�YLRODWLRQV�

DQG�PDNH�IXOO�UHVWLWXWLRQ�E\�UHIXQGLQJ�WKH�PRQLHV�UHFHLYHG�WKHUHIURP���$�WUXH�DQG�FRUUHFW�FRS\�RI�

3ODLQWLII�*ODVV¶V�OHWWHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$��

���� 2Q�EHKDOI�RI�KLPVHOI�DQG�RWKHU�PHPEHUV�RI�WKH�&DOLIRUQLD�6XEFODVV��3ODLQWLII�*ODVV�

VHHNV�WR�HQMRLQ�WKH�XQODZIXO�DFWV�DQG�SUDFWLFHV�GHVFULEHG�KHUHLQ�DQG�WR�UHFRYHU�DFWXDO�GDPDJHV��

UHVWLWXWLRQ��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

�

�

�
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&2817�9,�
�9LRODWLRQ�2I�7KH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ��

&DO��%XV��	�3URI��&RGH�����������et seq.��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&DOLIRUQLD�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� 'HIHQGDQW�LV�VXEMHFW�WR�&DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��&DO��%XV��	�3URI��

&RGH�����������et seq���7KH�8&/�SURYLGHV��LQ�SHUWLQHQW�SDUW��³8QIDLU�FRPSHWLWLRQ�VKDOO�PHDQ�DQG�

LQFOXGH�XQODZIXO��XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�SUDFWLFHV�DQG�XQIDLU��GHFHSWLYH��XQWUXH�RU�

PLVOHDGLQJ�DGYHUWLVLQJ�«�´�

���� 'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RWKHU�FRQGXFW��GHVFULEHG�KHUHLQ��YLRODWHG�WKH�

³XQODZIXO´�SURQJ�RI�WKH�8&/�E\�YLRODWLQJ�WKH�&/5$�DV�GHVFULEHG�KHUHLQ��WKH�)$/�DV�GHVFULEHG�

KHUHLQ��DQG�&DO��&RP��&RGH���������

���� 'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQV�DQG�RWKHU�FRQGXFW��GHVFULEHG�KHUHLQ��YLRODWHG�WKH�

³XQIDLU´�SURQJ�RI�WKH�8&/�LQ�WKDW�LWV�FRQGXFW�LV�VXEVWDQWLDOO\�LQMXULRXV�WR�FRQVXPHUV��RIIHQGV�SXEOLF�

SROLF\��DQG�LV�LPPRUDO��XQHWKLFDO��RSSUHVVLYH��DQG�XQVFUXSXORXV��DV�WKH�JUDYLW\�RI�WKH�FRQGXFW�

RXWZHLJKV�DQ\�DOOHJHG�EHQHILWV��

���� 'HIHQGDQW�YLRODWHG�WKH�³IUDXGXOHQW´�SURQJ�RI�WKH�8&/�E\�PDNLQJ�

PLVUHSUHVHQWDWLRQV�DERXW�WKH�&%'�3URGXFWV��DV�GHVFULEHG�KHUHLQ��

���� 3ODLQWLII�*ODVV�DQG�WKH�&DOLIRUQLD�6XEFODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�'HIHQGDQW¶V�YLRODWLRQ�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�

3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�KDG�EHHQ�IDOVHO\�ODEHOHG�DV�DOOHJHG�

KHUHLQ���E��WKH\�SDLG�D�SULFH�SUHPLXP�FRPSDUHG�WR�SURGXFWV�ZLWKRXW�WKH�PLVUHSUHVHQWDWLRQV�DOOHJHG�

KHUHLQ��DQG��F��WKH�&%'�3URGXFWV�GLG�QRW�KDYH�WKH�FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDQWLWLHV�DV�SURPLVHG���
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���� 2Q�EHKDOI�RI�KLPVHOI�DQG�RWKHU�PHPEHUV�RI�WKH�&DOLIRUQLD�6XEFODVV��3ODLQWLII�*ODVV�

VHHNV�WR�HQMRLQ�WKH�XQODZIXO�DFWV�DQG�SUDFWLFHV�GHVFULEHG�KHUHLQ�DQG�WR�UHFRYHU�DFWXDO�GDPDJHV��

UHVWLWXWLRQ��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

&2817�9,,�
�9LRODWLRQ�2I�7KH�&DOLIRUQLD�)DOVH�$GYHUWLVLQJ�/DZ��

&DO��%XV��	�3URI��&RGH�����������et seq.��

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�

SURSRVHG�&DOLIRUQLD�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� �&DOLIRUQLD¶V�)DOVH�$GYHUWLVLQJ�/DZ��&DO��%XV��	�3URI��&RGH�����������et seq.��

PDNHV�LW�³XQODZIXO�IRU�DQ\�SHUVRQ�WR�PDNH�RU�GLVVHPLQDWH�RU�FDXVH�WR�EH�PDGH�RU�GLVVHPLQDWHG�

EHIRUH�WKH�SXEOLF�LQ�WKLV�VWDWH������LQ�DQ\�DGYHUWLVLQJ�GHYLFH�����RU�LQ�DQ\�RWKHU�PDQQHU�RU�PHDQV�

ZKDWHYHU��LQFOXGLQJ�RYHU�WKH�,QWHUQHW��DQ\�VWDWHPHQW��FRQFHUQLQJ�����SHUVRQDO�SURSHUW\�RU�VHUYLFHV��

SURIHVVLRQDO�RU�RWKHUZLVH��RU�SHUIRUPDQFH�RU�GLVSRVLWLRQ�WKHUHRI��ZKLFK�LV�XQWUXH�RU�PLVOHDGLQJ�DQG�

ZKLFK�LV�NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�

PLVOHDGLQJ�´�

���� �'HIHQGDQW�FRPPLWWHG�DFWV�RI�IDOVH�DGYHUWLVLQJ��DV�GHILQHG�E\���������E\�PDNLQJ�

WKH�PLVUHSUHVHQWDWLRQV�DOOHJHG�DERYH��LQFOXGLQJ�WKH�&%'�&ODLPV��

���� %\�YLUWXH�RI�ODEHOLQJ�LWV�SURGXFWV�ZLWK�WKH�&%'�&ODLPV��'HIHQGDQW�NQHZ�RU�VKRXOG�

KDYH�NQRZQ�WKH�&%'�&ODLPV�ZHUH�IDOVH��EXW�FRQWLQXHG�WR�PDQXIDFWXUH�DQG�VHOO�XQGHUILOOHG�&%'�

3URGXFWV�LQ�WKH�UHWDLO�DQG�ZKROHVDOH�PDUNHWV����

���� 'HIHQGDQW¶V�DFWLRQV�LQ�YLRODWLRQ�RI���������ZHUH�IDOVH�DQG�PLVOHDGLQJ�VXFK�WKDW�WKH�

JHQHUDO�SXEOLF�LV�DQG�ZDV�OLNHO\�WR�EH�GHFHLYHG��

���� 3ODLQWLII�*ODVV�DQG�WKH�&DOLIRUQLD�6XEFODVV�VXIIHUHG�HFRQRPLF�LQMXU\�DV�D�GLUHFW�DQG�

SUR[LPDWH�UHVXOW�'HIHQGDQW¶V�YLRODWLRQ�EHFDXVH���D��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�

3URGXFWV�RQ�WKH�VDPH�WHUPV�LI�WKH\�NQHZ�WKDW�WKH�3URGXFWV�KDG�EHHQ�IDOVHO\�ODEHOHG�DV�DOOHJHG�

KHUHLQ���E��WKH\�SDLG�D�SULFH�SUHPLXP�FRPSDUHG�WR�SURGXFWV�ZLWKRXW�WKH�PLVUHSUHVHQWDWLRQV�DOOHJHG�
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KHUHLQ��DQG��F��WKH�&%'�3URGXFWV�GLG�QRW�KDYH�WKH�FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDQWLWLHV�DV�SURPLVHG��

���� 2Q�EHKDOI�RI�KLPVHOI�DQG�RWKHU�PHPEHUV�RI�WKH�&DOLIRUQLD�6XEFODVV��3ODLQWLII�*ODVV�

VHHNV�WR�HQMRLQ�WKH�XQODZIXO�DFWV�DQG�SUDFWLFHV�GHVFULEHG�KHUHLQ�DQG�WR�UHFRYHU�DFWXDO�GDPDJHV��

UHVWLWXWLRQ��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

&2817�9,,,�
�9LRODWLRQ�2I�7KH�)ORULGD�'HFHSWLYH�$QG�8QIDLU�3UDFWLFHV�$FW��

)OD��6WDW��������������et seq���

���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�DOO�SUHFHGLQJ�

SDUDJUDSKV�RI�WKLV�FRPSODLQW��

���� 3ODLQWLII�EULQJV�WKLV�FODLP�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�&ODVV�

DQG�&DOLIRUQLD�6XEFODVV�DJDLQVW�'HIHQGDQW��

���� &ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�)ORULGD�8QIDLU�DQG�

'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��³)'873$´���)OD��6WDW����������������

���� 'HIHQGDQW�LV�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�)OD��6WDW����

������������

���� 7KH�)'873$�SURKLELWV�³>X@QIDLU�PHWKRGV�RI�FRPSHWLWLRQ��XQFRQVFLRQDEOH�DFWV�RU�

SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH����´�)OD��

6WDW�����������������'HIHQGDQW�SDUWLFLSDWHG�LQ�XQIDLU�DQG�GHFHSWLYH�WUDGH�SUDFWLFHV�WKDW�YLRODWHG�WKH�

)'873$�DV�GHVFULEHG�KHUHLQ��

���� ,Q�WKH�FRXUVH�RI�EXVLQHVV��'HIHQGDQW�DFWLYHO\�FRQFHDOHG�LQIRUPDWLRQ�UHDVRQDEOH�

FRQVXPHUV�QHHG�WR�NQRZ�EHIRUH�SXUFKDVLQJ�'HIHQGDQW¶V�SURGXFWV��

���� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKH�&%'�3URGXFWV�GLG�QRW�FRQWDLQ�

DQ\ZKHUH�QHDU�WKH�TXDQWLW\�WKH\�ZHUH�ODEHOHG�DQG�DGYHUWLVHG�DV�FRQWDLQLQJ���7KH�&ODVV�ZDV�

GHFHLYHG�E\�'HIHQGDQW¶V�PLVUHSUHVHQWDWLRQ�LQWR�EHOLHYLQJ�WKDW�WKH�&%'�3URGXFWV�FRQWDLQHG�

VXEVWDQWLDOO\�PRUH�&%'�WKDQ�WKH\�DUH�ODEHOHG�WR�FRQWDLQ��

���� 'HIHQGDQW�PDGH�PDWHULDO�PLVUHSUHVHQWDWLRQV�DERXW�WKH�TXDQWLW\�RI�&%'�LQ�WKH�&%'�

3URGXFWV�WKDW�ZHUH�IDOVH�DQG�PLVOHDGLQJ��
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���� 'HIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�LWV�FRQGXFW�YLRODWHG�WKH�)'837$��

���� 'HIHQGDQW¶V�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR�GHFHLYH�UHDVRQDEOH�

FRQVXPHUV��LQFOXGLQJ�WKH�&ODVV��DERXW�WKH�WUXH�QDWXUH�RI�WKH�&%'�3URGXFWV�LW�PDQXIDFWXUHV��

DGYHUWLVHV��VHOOV��DQG�GLVWULEXWHV��

���� 7KH�&ODVV�VXIIHUHG�DVFHUWDLQDEOH�ORVV�FDXVHG�E\�'HIHQGDQW¶V�PDWHULDO�

PLVUHSUHVHQWDWLRQV��%XW�IRU�'HIHQGDQW¶V�GHFHSWLYH�DQG�XQIDLU�FRQGXFW��3ODLQWLII�DQG�WKH�&ODVV�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�&%'�3URGXFWV��

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�)'837$�YLRODWLRQV��3ODLQWLII�DQG�

WKH�&ODVV�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�DFWXDO�GDPDJHV��

���� 3ODLQWLII�DQG�WKH�&ODVV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�'HIHQGDQW¶V�XQIDLU��XQODZIXO��

DQG�RU�GHFHSWLYH�SUDFWLFHV��GHFODUDWRU\�UHOLHI��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�

DYDLODEOH�XQGHU�WKH�)'837$��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��VHHNV�

MXGJPHQW�DJDLQVW�'HIHQGDQW��DV�IROORZV��

D�� )RU�DQ�RUGHU�FHUWLI\LQJ�WKH�&ODVV�DQG�WKH�&DOLIRUQLD�6XEFODVV�XQGHU�5XOH����RI�WKH�
)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DQG�QDPLQJ�3ODLQWLII�DV�D�UHSUHVHQWDWLYH�RI�WKH�
&ODVV�DQG�6XEFODVV�DQG�3ODLQWLII¶V�DWWRUQH\V�DV�&ODVV�&RXQVHO�WR�UHSUHVHQW�WKH�&ODVV�
PHPEHUV���

E�� )RU�DQ�RUGHU�GHFODULQJ�WKH�'HIHQGDQW¶V�FRQGXFW�YLRODWHV�WKH�VWDWXWHV�UHIHUHQFHG�
KHUHLQ���

F�� )RU�DQ�RUGHU�ILQGLQJ�LQ�IDYRU�RI�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�RQ�DOO�FRXQWV�
DVVHUWHG�KHUHLQ��

G�� )RU�VWDWXWRU\��FRPSHQVDWRU\��DQG�SXQLWLYH�GDPDJHV�LQ�DPRXQWV�WR�EH�GHWHUPLQHG�E\�
WKH�&RXUW�DQG�RU�MXU\��

H�� )RU�SUHMXGJPHQW�LQWHUHVW�RQ�DOO�DPRXQWV�DZDUGHG��

I�� )RU�DQ�RUGHU�RI�UHVWLWXWLRQ�DQG�DOO�RWKHU�IRUPV�RI�HTXLWDEOH�PRQHWDU\�UHOLHI���

J�� )RU�LQMXQFWLYH�UHOLHI�DV�SOHDGHG�RU�DV�WKH�&RXUW�PD\�GHHP�SURSHU���
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K�� )RU�DQ�RUGHU�DZDUGLQJ�3ODLQWLII�DQG�WKH�&ODVV�DQG�6XEFODVV�WKHLU�UHDVRQDEOH�
DWWRUQH\V¶�IHHV�DQG�H[SHQVHV�DQG�FRVWV�RI�VXLW��

L�� 'DPDJHV��UHVWLWXWLRQ��DQG�RU�GLVJRUJHPHQW�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��
DQG�

M�� )RU�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKH�&RXUW�PD\�GHHP�SURSHU��
�

'(0$1'�)25�75,$/�%<�-85<�
�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RQ�DOO�FDXVHV�RI�DFWLRQ�DQG�LVVXHV�VR�WULDEOH��
�

'DWHG���6HSWHPEHU���������� 5HVSHFWIXOO\�VXEPLWWHG��
�
%85625�	�),6+(5��3�$��
�
%\��������������/s/ Neal J. Deckant___         r                      
�
1HDO�-��'HFNDQW��6WDWH�%DU�1R����������
)UHGHULFN�-��.ORUF]\N�,,,��6WDWH�%DU�1R����������
�����1RUWK�&DOLIRUQLD�%OYG���6XLWH�����
:DOQXW�&UHHN��&$�������
7HOHSKRQH�����������������
)DFVLPLOH������������������
(�0DLO���QGHFNDQW#EXUVRU�FRP��
� � INORUF]\N#EXUVRU�FRP�
��
Attorneys for Plaintiff 

�� �
�

�
�
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