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WILLIAM DON COOK, individually and %B Rk

“behalf of all others similarly situated,
Plaintiffs,
V.

FORD MOTOR COMPANY,

Defendant.
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CLASS ACTION COMPLAINT

JURY TRIAL DEMANDED

Plaintiff William Don Cook, individually and on behalf of the other members of the below-

defined nationwide and statewide classes he respectively seeks to represent (collectively, the

“Class”), by and through his undersigned attorneys, hereby allege against Defendant Ford Motor

Company (“Defendant” or “Ford”) as follows:

1.  INTRGDUCTION

1. This is a class action lawsuit brought by Plaintiff William Don Cook, on behalf of

themselves and a class current and former owners or .lessees of model year 2017 through 2019

Ford automobiles that were marketed and sold with false fuel-economy ratings. Such vehicles

include the 2019 Ford Ranger, 2018 Ford F-150 (collectively “Class Vehicles™).!

IPlaintiff’s experts have examined nominal road load nuribers that Ford used for fuel economy

- and emissions certificaions for the 2018 F-150 and 2019 Ranger as reported to the EPA and
CARB. When compared with other vehicles of the same class with similar weights and
dimensions, Ford’s road loads plotted against speed produced curves that were abnormally low,
especially in the lower speed ranges more heavily weighted in federal MPG
determinations.Plaintiffs reserve the right to amend or add to the vehicle models included in the
definition of Class Vehicles after conducting discovery.
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2. Ford rép;esented to customers their vehicles had achieved specific MPG estimates.
Ford, however, concealzd that it conducted inadequate and inaccurate EPA fuel economy testing,
resulting in Class Vehicles with overstated miles-per gallon EPA fuel economy ratings.

3. Ford’s EPA fuel economy ratings and advertising statements overstated by a
material amount the actual numbers that the required testing would have produced. These
misstatements are material because the EPA numbers provid_e a necessary tool for vehicle
comparison for cbnsumers when evaluating vehicles to lease or purchase, and they exist to help
foster realistic numbers with which consumers can éom_pare one of the most important factors in
new-car buyers’ purchase decisions. -

4. - The use of EPA’s testing methods is required by federal law, but Ford’s testing
- methods were flawed 7ind insufficient. They produced inaccurate fuel economy ratings that did not

comply with federal régulations. Ford itself admits that its U.S. emissions certification process is
a cause for concern.

5. 'For’d knew or should have known facts indicating the inaccuracies in the promised
- gas mileages of its vehicles. For‘d consciously or recklessly disregarded facts that indicated the fuel
ecoﬁomy ratings wére erroneous and overstated.

6. Since at least September of 2018 Ford haé been aware of concerns pertaining to gas
mileage inaccuracies. through Ford’s “Speak Up” erﬂployee reporting channel. Furthermore,
standard internal iesting a‘nd‘investigati'o‘n should have revealed the problem.

7. Ford Wil.lﬁilly and uniformly failed to identify and correct its misstatements. Ford’s
failure to disclose - f;;;e' de‘fe‘ct§ in its fuel economy testing constitutes an actionable

‘misrepresentation, an unfair, unlawful, fraudulent, and deceptive business practice in violation of
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consumer protection laws of various States, and a breach of the express warranties offered by Ford.
Additionally, Ford’s failure to comply with federal law violates the unfair competition law.

8. " This aétion seeks relief for the injuries sustained as the result of the ingccurate

testing methods used by Ford to ascertain the fuel economy ratings of fts vehicles and material

\
misstatements rega;ding those ratings used in the marketing and sales of certain 2617-2019 Ford
vehicles in the United States.

9. Plaintiff and the Class have been damaged by Ford’s misrepresentations,
conceﬂ_ment, and non-disclosure of the incorrect fuel economy numbers, because they were misled
into purchasing Ford vehiclés of a quality different than they were promised and paying more for
their Class Vehicles th:an they otherwise would have, and by paying higher ﬁel costs that they
would otherwise kave not paid.

IL. JURISDICTION AND VENUE

| 10.  This Court has diversity jurisdiction over this action under 28 U.S.C. § 1332(a) and
(d) because the amount in controversy for the Cla§s exceeds $5,000,000 and Plaintiffs and other
~ putative class members are citizens of a different s/t_ate than Defendant.

11.  This Court has personal jurisdiction over Plaintiffs because Plaintiffs are all United
States citizens and sﬁbmit to the Court’s jurisdiction. This Court has personal jurisdiction over
Ford, because it conducted a;ld continues to conduct substantial business.in the District and
because it has committed the acts and omissions complained of herein in the District, including
the marketing and leasing of the Class Vehicles in this District.

12, Venue as to Defendant 1s proper in this judicial district under 28 U.S.C § 1391

because Defendant sells a substantial number of automobiles in this District, has dealerships in

this District,‘ and many of Defendant’s acts complained of herein occurred within this District,
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including the marketirig‘ and leasirig of the Class Vehicles to Plaintiffs and members of the putative
Class in this district.
III. ©  PARTIES

13.  Plaintiff William Don Cook is a citizen of the State of Alabama, and currently
resides in Montgomery, Alabama.

14. Onor about March 12, 2019, Plaintiff Cook purchaséd a nevs; 2018 Ford F-150
Lariat FX4 frofn Collie;r Ford, an_authorized Ford dealership, located in Wetumpka, Alabat‘ﬁa for |
personal,. family, and/or household use.

-15. Prior to purchasing his Class Vehicle;, Plaintiff Cook, viewed advertisements for
the vehicle and the Vehicl'e’é window stickef; and époke with Ford sa1e§ re.presentatives.conceming
the vehicle’s features. Neither Ford nor its agents, dealers, or other representatives informed
Plaintiff Cook of thé tre fuel economy rating of the vehicle at any time either prior to or following
- his purchase, whether at the point of sale or otherwise. Plaintiff Cook relied on Defendant’s
misrepresentations and omisvs'ions in deciding to purchase his vehicle.

16.  Specifically, the window sticker stated that. the Class Vehicle’s miles per gallon
ratings wefe: 23 highway, 17 city, and 19 combined. The window sticker also stated that the
.v'ehicle” was covered by Ford’s New Velicle Limited Warranty. Plaintiff Cook relied on these
representations when deciding to purchase his vehicle.

17.  Plaintifi Cook has suffered an ascertainable loss as a result of Ford’s omissions
and/or misreprésentatidns above, including but not limited to the diminished value of his Class
Vehicle. Had Ford diécib'sed the true‘ fuel economy ratings to Plaintiff Cook, he would not have

bought his Class Vehicle or would have paid less for it

s
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- 18. Defe_qda‘nt Ford Motor Company is a Delaware corporation with its principal place
~of business at One American Road i Dearborn, Michigan. Ford is é citizen of the States of
Delaware and of Michigan.

19.  Atall times relevant herein, Defendant Ford engaged in the business of designing,
manufacturing, marketing, warranting, distributing, selling, andlleasing automobiles, including the
Class Vehicles, throughout the United States.

IV. FACTUAL ALLEGATIONS

A. The EPA Requires Specific Fuel Economy Testing Methods

20.  Under re:gulations issued. by the United States Environmental Protection Agency
(“EPA”™), every new car and truck or SUV up to 10,000 pounds sold in the United States (the “New
Vehicles™) must have a fuel economy label or window sticker that contains the vehicle's miles-
per-gallon (“MPG”) estirhates. The fuel economy ratings h_éve been given to consumers since the -
1970s and are posted for the customers’ bgneﬁt to help them make valid comparisons between
vehicles’ MPGs when shopping for a new vehicle.

21.  The EPA’s standardized test procedures are “designed to create a level playing field
for ‘ali vehicleé,” such that consumers can rely on these values when determining which vehicles
are more fuel efficient. Fuel economy is measured under controlled conditions in a laboratory
using a series of tests specified by federal law.

22.  Manufacturers test their own vehicles and report the results to EPA. Manufacturers
do not test every new vehicle offered for sale. They are only required to test one representative
vehicle—tybically a preproduction prototype—for each combination of loaded vehicle weight

class, transmission class, and basic engine.?

2 https://www.fueleconomy.gov/feg/which_tested.shtml (last accessed May 7, 2019) Ex. A.
| 5
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23.  Ford utilizes “road load” tests to calculate fuel economy ratings that are ultimately
submitted to the EPA. According to Ford, “Road load is a vehicle-specific resistance level used in
vehicle dynamometer testing, including for fuel economy ratings and emissions certifications.
Road load is established through engineering Igodels that are validated through vehicle testing,
including physiCal track tests referred to as coastdown testing.”®

24. Coastdo';\‘rjrl testing simulates aerodynamic drag, tire rolling resistance, and
drivetrain fn‘ctionél losses and provides the technical data used to program the test dynamometers
that generate EPA fuel economy ratings. In a coastdown test, a vehicle is brought to a high speed
on a flat, straight road and then set co)asting in neutral until it slows to a low speed. By recording
the time the vehicle takes to slow down, it is possible to model the forces affecting the vehicle.

25.  Coastdo'vn tests are governed by tests deVeloped by The Society of Automotive 20
Engineers (“SAE”), Data va.riability and error can be controlled, but several factors must be
considered under the SAE standards, including calculaﬁon of the ma_sé of the vehicle, tire pres\sure,
weather and environmental factors (e.g., wind speed, air temperature, humidity, and barometric
pressure), acrodynamic factors, road surface, experiment design and methodology, measurement
errors and data acqﬁisition systems, and vehicle qualifications.

26. The EPA réviews manufacturer test results and confirms about 15%—20% of them

through their own tests at the National Vehicles and Fuel Emissions Laboratory.* Some vehicle

3 hitps://media.ford.con 1/conter'it/fordr'nedia/ﬁla/uS/en/news/20 19/02/21/ford-investigating-
process-for-us-emissions-certification-conc.html (last accessed May 7, 2019) Ex. B.

4 Specifically, the EPA tests vehicles by running them through a series of driving routines, also
 called cycles or schedules. These test cycles represent a variety of driving conditions including
speed, acceleration, braking, air conditioning use, and ambient temperatures. The test results
from the driving cycles are combined to yield individual “city”” and “highway” values, and a
“combined” fuel econumy value that assumes a 55% city/45% highway split.

6
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models are selected for testing because of consumer complaints whiie others are selected at
random. Historically, the EPA has audited between 10% and 15% of new vehicle models (or about
150-200 vehicles), but this has grown to 15%-20% in recent years.’

'B. Ford Touts the Fuel Efficiency of Class Vehicles

27. Ford, knowing the importance of fuel economy to consumers, deliberately
advertised the Class Vehicles as fuel efficient. )

28.  For example, Ford touted the 2019 Ranger as the “most fuel-efficient ges-powered
midsize pickup 1n America.”® Ford represented the 2019 Ford Ranger as “providing a superior
EPA-estimated city fuel economy rating and an unsurpassed EPA-estimated combined fuel
ecenomy rating Versus the competition.”” Specifically, Ford represented that the 2019 Ranger as
having “earned” BPA-cstimated fuel economy ratings of “21 mpg city, 26 mpg highway a_nd 23
mpg combined” when configured as a 4x2 truck, and EPA-estimated fuel economy ratings of “20

mpg highway, 24 mpg highway,‘ é.nd 22 mpg combined” when configured as a 4x4 truck.® These

| fuel economy ratings were also advertised on the vehicle’s window sticker.’
| 29. ‘' The fuel economy of the 2019 Ford Ranger advertised by Ford has not been
consistent with reports by‘independent third parties and consumers. For example, after taking the

2019 Ford Ranger on a 1,000 mile road trip, one automobile writer reported an average of 19.5

https://nepis.epa. gov/E\e/ZyPDF ch/PIOOIENB PDF?Dockey=P100IENB.PDF (last accessed
May 7, 2019) Ex..C.

-5 Id. 4
§ http://www.campaign.ford.com/content/fordmedia/fna/us/en/news/2018/12/11/ford-ranger-
rated-most-fuel-efﬁmem-_gas-powered-mldmze-m_kup html (last accessed May 7, 2019) Ex. D.

71d.
8 1d. | |
% https://www.slashgear. com/2019-ford-ranger-fuel ny-confirmed-via-an-online-window-
sticker-26555140/#jp-carousel-555142 (last accessed May 7, 2019) Ex. E.

7
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miles per gallon while on the highway—significantly less than the 24 mpg advertised by Ford.!°
The discrepancy betwé_en the fuel economy numbers promulgated by Ford and those reported by
consi;mers.will likely cost consumérs thousands of dollars more in fuel costs over the life of Class
Vehicles and result in. inér‘eased vehicle pollution—neither of which was bargained for by
consﬁmers-at the time of purchase.

3.0. Ford kngw or reasonably should have known that its repreSentat_ions to both the
public and ﬁe EPA pertaining to the fuel economy would be a major consideration that consumers
would rely upon when deciding to purchase or lease a Class Vehicle.

C. Ford 'Revealsj Concerns with its Fuel Economy Calcﬁlations

31.  Inits annual report filed with the SEC on February 21, 2019, Ford indicated that
“‘[t]he Company has beco‘:me‘ aware of a potential concern involving its U.S. emissions certification
- process” and that the Cor‘inpany "‘cannof provide assurance that it will not have a material adverse
effect on [Ford],”

32.  That same day, Ford published a press release revealing that Ford knew about the
concern with the analytical modeling part of its U.S. fuel economy and emissions compliance
process as far back as September 2018, when employees alerted Ford through its “Speak Up”
employee reporting channel.!!

' 33. At this time, Ford indicated that it was hiring an outside firm to conduct an
investigation into the vehicle road loéd specifications used in.Ford’s emissions and fuel economy

testing and was al=o evaluating potential changes to its foad-load modeling process.'? In particular,

10 hups://www.tﬂtlué:k.com/ZO 19/02/real-world-201 9-ford-ranger-fuel-economy-here-is-the-
unexpected-result-after-a-1000-mile-road-trip-video/ (last accessed May 7, 2019) Ex. F.
1 https://media.ford.com/content/fordmedia/fna/us/en/news/2019/02/21/ford-investigating-

process-for-us-emissions-certification-conc.html (last accessed May 7, 2019) Ex. G.
12 '
< 1d.
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Ford indicated that thé 20 1.9 Ranger was potentially éffected and th; company was also “assessing
additional vehicles as well.”'? The relevant 'tirf;e period affecting Class Vehicles goes back to, at
the very least, 201 7~.1‘f

34.  Ford indicated at this time that the company had shared its concerns with both the
Environmental Prc;tection Agency and the California Air Resrources Board (“CARB”). On
February 18, 2019 Ford disclosed the concern with its emissions certification process with the
EPA. However, a spokesfnan for CARB revealed that “as of [February 21], CARB has not received
notification of tﬁe mile_age'is'sue from Ford.”! Ear'ly—'the next day, Steve Cliff, deputy executive
officer c')f. CARB, told the Detroit Free Pfes_s that “[w]e learned of the apparent concerns with
Ford’s emissions certification through reports in the press.”!®

35. Ford’s li,istory of promulgating false fuel economy data is hot new: in 2014, Ford
had to downgrade the fuel economy ratings for six of its vehicles, by 1 to 7 mpg, making
payments to ‘tﬁe rouglj_d)" 200,000 car owners affected. (See In re Ford Fusion & C-Max
Fuel Econ. Litig., No. 13-MD-2450 (S.D.N.Y.).)

36. Ford knew or reasonably should have known that its testing methodology
might yield m_aterial'ly‘ inaccurate fuel economy ratings. At the time Ford compensated
affected vehicle owners in 2014, Alan R. Mlilally, ‘Ford’s chief executive, said in a
_ statement that “[w]e are also taking steps to improve our processes and preveﬁt issues like

this from happening again.”!?

13 Id. _ _ .

14 https://www.freep.com/story/money/cars/2019/02/2 1/ford-stock-drops-amid-news-gas-
mileage-inquiry/2944609002/ (last accessed May 7, 2019) Ex. H.

B ’ :

16 14, _ ‘

17 https://www.nivtimes.com/2014/06/13/business/ford-lowers-fuel-economy-ratings-on-some-of-
its-cars.html (last accessed May 7, 2019) Ex. L.

9
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37. Notwiithétanding the fact that Ford was on notice about the impfopriety of its
testing mcthodology since at least 2014, Ford has again promﬁlgated materially false fuel
economy data. Ford’s recent disclosure of its concerns demonstrates an intentional or
otherwige_ reckless disregard for ens;ring that its testing methodology is proper.

38.  The methods implémeﬁnted by Ford to test fuel economy were not in accordance
with EPA's requiremept§ and were insufficient in design, procedure, content, execution, and/or

completeness.

V. FORDHAD SUPERIOR KNOWLEDGE OF THE INACCURATE FUEL
ECONOMY TESTING

39. Atall tir_ries, Ford possessed vastly superior information to that of consumers. Ford
knew of concerns associfated with its fuel economy testing and corresponding increase in MPG
ratings since at least Sf:p%e'm.‘ber‘ 2018—appfoxima_tely five months before Ford chose to disclose -
its concerns to the public, the EPA, and California regulators. (See | 29, supra). This information
was uniquely within F ord’s possession and, given its proprietary nature, was not easily
discoverable by cohsumers. |

- 40. " NptwithstandinglFord’s awareness of concerns with its fuel economy testing, Ford
willingly disseminated false informati_on'to consumers through, at the very least, advertisements
and the Class Vehicles’ window stickers:

41. Ford.l_cnew, or reasonably should have known, that consumers would rely upon the
infonnatioﬁ disserhinated through advertis_.ement_s and window sticker to compare material vehicle
1 qualiﬁes to help make informed choices about the cars they buy.

42.  Ford failed to disclose that the fuel economy information relied upon by consumers

was materially false at the time of purchase or lease of the Class Vehicles (or any time thereafter)

and continued to sell Class Vehicles. Ford intentionally concealed concerns associated with its fuel
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economy testing and failed to provide any notice to consumers until Febmary 21, 2019—well after
Ford had or should haxf,e had notice that its fuel economy ratings were not trustworthy or accurate
and after Plaintiffs had purchased Class Vehicles.

43, | Alt-hoﬁgh‘; Ford knew the fuel economy data of Class Vehiclés was not -
trustworthy or accurate: 1t inteﬁtiohélly or otherwisé recklessly misrepresented this data as
such to the EPA, CARB, and consumers.

VL TOLLING OF THE STATUTE OF LIMITATIONS AND ESTOPPEL

A. Discovery Rule Tolling

44, Plaintiffcotﬂdnotha&edimvexedﬂmroughreasonabl,ediligencemattheirClassVehicleswas
defective within the tirﬁ.e{ period of any applicable statutes of limitation:

45. Among other things, neither Plaintiff nor the other Class members knew or could
have known that the Class Vehicles were marketed and sold with false fuel-economy ratings,
“ which overstate the nli!?s-per gallon on the EPA fuel economy rating.

B. Fraudulent Concealment Tolling

46. Throughoﬁ,t the time period relevant to this action, Defendants concealed from and
failed to disclose to Plaintiff and the other Class members ﬂ1gt Ford conducted inadequate and
inaccurate EPA fuel f$conomy testing. Indeed, Defendants kept Plaintiff and the other Class
members ignorant of vital information essential to the pursuit of their claims, and as a result,
neither Plaintiff nbr the ;ofher Class members could have discovered that Ford overstated the miles-
per gallon on the EPAEUFI éco‘nomy rating, even upon reasonable exercise of dili'gence.l

47. Speciﬁc:aliy, Defenda_nts have known that the EPA fuel economy rating was

inaccurate by overstating the miles-per gallon achieved by the vehicle.

11
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48. | Despite their knowledge of these defects, Defendants failed to disclose, concealed,
and continue to conceal, this critical information from Plaintiffs and the other members of the
Class even though, at any point in time, it could have done so through individual correspondence,
medié release, or any other méan's. '

49.  Plaintiff and the other Class members justifiably relied on Defendants to disclose
these material defects in "the Class Vehicles that they purchased or leasé,d, as such defects were
" hidden and not di3cover'abie through rr_eas_o‘n,abl‘c effoﬁs by Plaintiffs and the other Class members.

50. Thus, the runmng of all applicable statutes of limitation have been tolled and
suspended with respect to any claims that Plaintiffs and the other Ciass members have sustained

as a result of the defect: by virtue of the fraudulent concealment doctrine.

i
[

C. Estoppel
51. Defendants were under a continuous duty to disclose to Plaintiff and the other Class

members the true charactjer, quality, and nature of the Class Vehicle.

52. Defend;anfs knowihgly failed to disclose or concealed the true nature, quality, and
character of the Class 'Vehicles for consumers.

53. Based on lt'he fpregOing, Defendants are estopped from relying on any statutes of
limitation in defense of thlS action.

VIL CLASS .ACTION ALLEGATIONS

54. . Plaintiff brings this action as a class action pursuant to Federal Rule of Civil

Procedure 23(a), (b)(2), arnd (b)(3) on behalf of the following class:
| The Nati(;nwide Class |
All persons or entities in the United States who are current or former

OWners and/or lessees of a Class Vehicle.

35. Al_temativ'ely, Plaintiffs propose the following state-specific sub-classes:

12



Case 2:19-cv-00335-ECM-GMB Document 1 Filed 05/08/19 Page 13 of 23

The Alabama Class
All persons or entities in Alabama who are current or former owners
and/or lessees of a Class Vehicle.

56. Excliidgd from the Class are Defendgnt-, its affiliates, employees, officers and
directors, persons or entities fhat purchased the Class Vehicles for resale, and the Judge(s) éssigncd
to this case. Plaiﬁtiffs .rc]-_sierve the right to modify, change, or expand the Class definition.

57. Cert_iﬁcétifon of Plaintiff’s claims for class-wide treatment is appropriate because
Plaintiff can prove the elements ot: thei‘r claims on a class-wide basis using the same evidence as
would be used to pfov'e those elements in individual actions alleging the same claim.

58, This acf_ipn has been brought and may be properly maintained on behalf of each of

the Classes proposed hevrie_‘in under Federal Rule of Civil Procedure 23.

59¢ Numérosjig of the Class (Federal Rule of Civil Procedure 23(a)(1)) — The

|
members of the Class zre so numerous that their individual joinder is impracticable. Plaintiffs are

informed and believe thait at least tens of thousands of Class Vehicles were sold. Inasmuch as the
class members may be identified thrdugh business records regularly maintained by Defendant and
its employees and agenis', and through the media, the number and identities of class meﬁber; can
be ascertained. Merﬁbcr;s of the Class can be notified of the pending action by e-mail, mail, and
supplemented by published not_icé, if necessary.

60. Commenaality and Predominance (Federal Rule of Civil Procedure 23(a)(2)) -

There are questions of law and fact common to the Class. These questions predominate over any

questions affecting only individual class members. These common legal and factual issues include, -
but are not limited to:

a. M;;:;ﬁer Defendant engaged in the conduct alleged herein;

13
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b. Wﬁether Defendant designed, adv‘ertised, marketed, distributed, leased, sold, or
othe‘rWise‘ placed Class Vehicles into the stream éf commerce in the United
Stétes;

- c. Whether Defendant designed, manufactured, marketed, distributed, leased, sold
or othérvn}ise placed Class Vehicles into the stream of commerce in the United
| States,éwhen it knew, or should have known, that the fuel-econdmy ratings of
the Cl;ss Vehicles were false;
- d. .thn Defendant first learned of the false fuel-economy ratings of the Class.
Vehicles;

e. Whether Defendant intentionally concealed from consﬁmers the true fuel-
ecoromy ratiﬁgs of the Class Vehicles;

f. Whethie'r Defendant intentionally concealed from consumers that its fuel
econ =.>Iiny ratings were not accurate or trustworthy;

g. Whether Plaintiffs and the other Class members have been harmed by the fraud
allegid herein;

~ h | Whether Defendant was negligent in misrepresenting the erl-ecénomy ratings
of the Class Vehicles;

1. Whether Defendant was unjustly enriched by its deceptive practices;

j.  Whether Plaintiffs and members of the class are entitled to equitable relief in
the form of rescission of the purchase agreement or other injunctive relief and,
if so, 1n what amount.

|-

61. icality _ The claims of the

federal Rule of Civil Procedure 23(a)(3

representative Plaintiff are typical of the claims of each member of the Class. Plaintiff, like all

14



Case 2:19-cv-00335-ECM-GMB Document ¥ Filed 05/08/19 Page 15 of 23

other rﬁer‘nbers of the Clasé., have sustained damages arising from Defendant’s conduct as alleged

/

herein. The representatiife Plaintiff and the members of the Class were and are similarly or

~ .

identically harmed by the same ﬁrﬂawful, deceptive, unfair, systematic, and pervasive pattern of
misconduct engaged in by Defendant.

62. Ade uac : ederal Rule of Civil‘ Procedure 23(a)(4)) — The 'representative
Plaintiff will fairly and adequately represent and protect the interests of the Class members and
they have retained counslel who are experienced and competent fr_ial lawyers in complex litigation
and class action litigatiqﬁ. There are no material conflicts between the claims of the representative
~ Plaintiff and the members of the Class that would make class certification inappropriate. Counsel
for the Class will vigOr_‘c-lélsly.assert the claims of all Class members. -

63.  Superiori — This suit may be

Federal Rule of Civil Procedure 23(b)(3)
maintained as a class af:tion under Federal Rule of Civil Procedure 23(b)(3), because questions of
law and fact common to.the Class predominate over the questions affecting only individual
members of the Class and a class action is superior to o'the'r-vavailable means for the fair and
efﬁcient adjudication of thlS dispute. The damages suffered by individual class members are small
compared to the bmden and expense of individual prosecution of the complex and extensive
litigaﬁoh needed to addreés Defendant’s conduct. Further, it would be virtually impossible for the
members of the Class to individually redress effectively the wrongs done to them. Even if Class
members themselves could afford such individual litigation, the court system could not. In
addition, individualiZed'lit’i’gatioﬁ increases the delay and expense to all parties and to the court
systerﬂ resulting from complex legal and factual issues of the case. Individualized litigation also
presents a potential for inconsistent or conué,dictory judgments. By contrast, the class action device

presents far fewer manag‘gement difficulties; allows the hearing of claims which might otherwise

15
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»

go unaddressed béca‘use of the re‘lqtiv‘e expense of bringing individual lawsuits; and provides the
benefits of single adjudiéation, economies of scale, and comprehensive supervision by a single
court.

64. The ‘repre';sentat'ive Plaintiff contemplates the eventual issuance of notice to the
proposed Class membgl%'s setting forth the subject and nature of the instant action. Upon
information and belief, D;efendant’s own business records and electronic media can be utilized for
. the contemplated notices.; To the extent that any further notices may be required, the representative
Plaintiff would contemplate the usé of additional media and/or mailings.

COUNT1

: Vlolatnons of the Magnuson-Moss Warranty Act
(On Behalf of the Nationwide Class)

65. . Piaintiffs :incorporate by reference all allegations of the preceding paragraphs as
though fully set forth Iigr;ain. |

66. Plaintiff bﬁngs this Count individually and on behalf of the members of the
Nationwide Class. |

67. Th1s Court has Junsdlctlon to decide claims brought under 15 U.S.C. § 2301 by
virtue of 28 U.S.C. § l332(a) and (d).

68.  Plaintiffs ‘are “consumers” within thé meaning of the Magnuson-Moss Warranty
Act, 15 U.S.C. § 2301(3)

69. Ford is a “supplier” and “warrantor” within the meaning of the Magnuson-Moss
Warranty Act, 15 U.S.C. '§' @)-(5).

70. Tile Class Vehicles are “consumer products” within the meaning of the Magnuson-
‘Moss Warranty Act, 15 U.S.C. § 2301(1). .

71. 15 U.S.C.E § 2310(d)(1) provides a cause of action for any consumer who is

damaged by the féilure of a warrantor to comply with a written or implied warranty.
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\

72.  As more fully described above, in selling the Class Vehicles, Defendant expressly
warranted in advertisements that th;e Class Vehicles experienced fuel-economy eff_ic‘iency.\

73.  These express warranties are written warranties within the meaning of the
Magnuson-Moss Warranty Act, 15 U.S.C. § 2301(6). The Class Vehicles’ implied warranties are
covered under 15 U.S.C. § 2301(7).

74.  With ré§pect to the Class members’ purchases or leases of the Class Vehicles,- the
terms of Ford’s express and implied warranties became part of the basis of the bargain between
the parties.

75.  Ford breached these wa;fantieé as described in more detail above. Without
limitation, the Class Vehicles experien(:é less mpg than represented by Ford to their customers, the
public, and regulators.

76.  Plaintiff and members of the Nationwide Class have had sufficient di/rect dealings
with Ford or their agents (dealerships) to establish privity of contract between Ford, on the one
hand, and Plaintiffs_ andi other Class members, on the other hand. Nonetheless, privity is not

‘ réquired here because P%aintiﬁ and each of the other Cla‘ss. members are intended third-party
béneﬁc’i‘aries of ‘Cont_racté between the Ford or their dealers, and of their implied warrarities. The
dealers were not intended to be the ultimate users of the Class Vehiclés and havé no rights under
the warranty agreements provided with the Class Vehicles; the warranty agreements were designed
for and intended to benQﬁt consumers only.

77. Affording?Ford .a-reasonable opportunity to cure their breach of written warranties
would be_unnecessary a,n?dfutile. At the time of sale or lease of eachClass_Vehicle, Ford knew or
should have known of tiie misrepresentations céncer"ning the Class Vehicles’ fuel economy ratings,

A

* but nonetheless failed to rectify the misrepresentation. Under the circumstances, the remedies
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available under any informal settlement procedure would be inadequate, and any requirement that
Plaintiffs or Class members resort to an informal dispute resolution procedure and/or afford Ford
a reasonable opportunity to cure its breach of warranties is excused and thus deemed satisfied.

78.  Asadirectand p‘roxir’ﬁate result of Ford’s breaches of its Limited Warranty and the
implied warranty of niexi'chantability, Plaintiff and the members of the proposed Classes and
Subclasses have sustaineéi damages in an amount to be determined at trial.

79.  The mn@ﬁnt in controversy of Plaintiff’s individual claims meets or exceeds the
sum of $25. The amount in controversy of this action exceeds the sum of $50,000, exclusive of
interest and costs, computed on the basis of all claims to be determined in this lawsuit.

80. Plaliint'iff,A individually and -on behalf of the Nationwide Class, seek all damages

permitted by law, includihg diminution in the value of their vehicles, in an amount to be proven at

trial.
COUNT.II
S Fraud
(On Behaif of tine Nationwide Class or, Alternatively, Each of the Sub-Classes)
81. Plaintiff‘ incdrporates by reference all allegations of the preceding paragraphs as
though fully set forth herein.

-82.  ‘Plaintiff brings this Count individually and on behalf of the members of the Class.

83. Thé misrepresentations, nondisclosure, and)o,r concealment of material facts made

by Defendant to Plaintiif and the members of the Class, as set forth above, were known, or through
reasonable care should héve been known, by Defendant to be false and material and were intended

|

to mislead Plaintiff and the members of the Class.
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84. - Plaintiff and the Class were actually misled and deceived and wete induced by
Defendant to purchase the Class Vehicles which they would hot otherwise have purchased, or
would have paid substantlally less for.

85. As a result of the conduct of Defendant, Plaintiff and the Class members have been
damaged in an anlount.ts be determined at trial.

. COUNT IIT
l Negligent Misrepresentation
(On Behalf of the Natmhwnde Class or, Alternatively, Each of the Sub- Classes)

86.  Plaintiff _‘mcorporates by reference all allegations of the preceding paragraphs as
though fully set forth herein. |

87.  Plaintiff brings this Count individually and on behalf of the members of the Class.

88.  Defendnat had a duty to provide honest and accurate information to its customers
' so that‘customers coul:i make informed decisions on the substantial purchase of automobiles.

89. Deféndant specifically and expressly misrepresented material facts to Plaintiffs and
Class members, as discvt-ssed above.

90. Defendant knew, or in the exeréise of reasoﬁable diligence, should have known,
that the ordinary and rrasonable consumer would be misled by the Defendant’s misleading and
deceptive advertisemeénts.

91.  Plaintiff and the Class members justifiably relied on Defendant’s
misrepresentations.and hé.ve been damaged thereby in an amount to be determined at trial.

COUNT 1V
Unjust Enrichment
' (On Behalf of the Nationwide Class or, Alternatively, Each of the Sub- Classes)
92.  Plaintif? incorporates by reference all allegatibhs of the preceding paragraphs as

though fully set forth herein.
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93, Plai_ntiff brings this Count individually and on behalf of the members of the Class.

94, Because of its Wr_ohgﬁﬂ acts and omissions, Defendant charged a higher price for
the Class Vehicles than l?the Class Vehicles’ true value and Defendant obtained money which
- rightfully belongs to Pla’ihtiff an.d the members of the Class.

95. Piaintiff and members of the Class conferred a benefit on Defendant by pu_rchésing
or leasing the Class Vehiicleé. '

96. Defendantj had knowledge that this benefit was conferred upon them.

97.  Defendant has been Iunjus'tly‘enriched at the expense of Plaintiff, and its retention
of this béneﬁt under the circumstances would be inequitable.

98. Plaintiff seeks an order requiring Defendant to make restitution to them and the
other members of the Cléss.»

I COUNTV
7 ‘ Breach of Implied Warranty ’

~(On Behalf of the Naéipnwide Class or, Alternatively, Each of the Sub-Classes)
99.  Plaintiff iﬁcoxporates by reference all allegations of the preceding paragraphs as
| though fully set forth heré’in_._ |
| 100.  Plaintiff brings this Count individually and on .behalf ‘of the members of the Class.

101. Ford is ax;d was at all relevant times a “merchant, “seller,” and “lessor” with respect
to motor vehicles.

102. The Class 'Vehicle’s are and were at all relevant times ‘;goods.”

103. A warranty that the Class Vehicles were in merchantable condition and fit for the
ordinary purpose for whi@:h vehicles are used is implied by law. |

104. These Cla:ss. Vehicles, when sold or ._ leased. and at all times thereafter, did not

conform to the promise p‘r\afﬁrmations of fact made by Ford. Specifically, as described above, the
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Class Vehicles’ fuel-e¢o;jomy ratings did not conform to the fuel-economy representations made
by Ford.

105. Asa direct and proximate result of Defendant’s breach of implied warranties,
Plaintiffs and members of the Class have been damaged in an amount to be determined at trial.

. COUNT VI |
- Breach of Express Warranty

(On Behalf of the Nationwide Class or, Alternatively, Each of the Sub-Classes)

106. Plaintiff ' ililcorporates by reference all allegations of the preceding paragraphs as
though fully set forth herc’ein-.- - _ 0

107. Plaintiff bi'ings this Count individually ahd on behalf of the members of the Class.

108. As more _f}'llly described above, in selling the Class Vehicles, Defendant expressly
warranted in a_dvertisenélents that the Class Vehicles experienced a certain fuel-economy
efficiéncy;. ( ) _

109. These afﬁﬁnations and promises were part of the basis of the bargain between the
parties. ' : |

110. Defendant%s breached these express warranties arising from their advertisements
beéause the fuel ec‘onom); ratings for their vehicles were false.
T 11; As a direct and pfoximate result of Defendant’s breach of express warranties,
Plaintiff and members of the Class have been d_amaggd in an amount to be determined at trial.

‘PRAYER FOR RELIEF
'WHEREFORE, Plaintiff and the Class pray for judgment as follows:
1. For an order certifying this action as a class action;

2. For an order appointing Plaintiffs as representatives of the Class and their counsel

of record as Class cour:sel;

|
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3. For an award of actual, general, special, incidental, statutory, compensatory and
b

consequential damages on claims as allowable and in an amount to be proven at trial;

4, Foran aWérd'of exemplary and punitive damages in an amount to be proven at trial,
5. For attémeys’ fees and costs;
y _
6. For an ordier enjoining the wrongful conduct alleged herein;
7. For interes}t;
8. For all suc:h equitable relief and remedies as the Court deems just and appropriate,

including but not limited ito, rescissioh; restitution; and unjust enrichment;
9. For injun‘c%tive relief ordering Ford to immediately cease fuel economy testihg
according to its flawed m;ethodology;
10.  Forsuch thet relief as the Court deems just and proper.
. | DEMAND FOR JURY TRIAL

Plaintiffs heret:y demand a jury trial for all claims so triable.

| 14
|

Dated: May 8,2019 o Respectfully submi

W. Daniel “Dee” Miles, ITI [ASB-7656-M75W]
H. Clay Barnett, III [ASB-4878-N68B]
Leslie L. Pescia [ASB-0224-U14E]
Christopher Daniel Baldwin [ASB- 1388-125U]
BEASLEY, ALLEN, CROW, .
METHVIN, PORTIS & MILES, P.C.

| 272 Commerce Street

Montgomery, Alabama 36104

. Telephone: 334-269-2343

| Dee.Miles@Beasleyallen.com
Clay.Barnett@BeasleyAllen.com
Leslie.Pescia@Beasleyallen.com

5 Chris.Baldwin@Beasleyallen.com
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|

Benjamin L. Bailey [WV Bar No. 200]
(pro hac vice admission pending)
Jonathan D. Boggs [WV Bar No. 7927]
(pro hac vice admission pending)
BAILEY & GLASSER LLP

! 209 Capitol Street

| Charleston, West Virginia 25301

| ‘ Telephone: 304-345-6555

' bbailey@baileyglasser.com

‘ jboggs@baileyglasser.com

\

Counsel for Plaintiff and the Proposed Class
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