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SETTLEMENT AGREEMENT  

SXbjecW Wo Whe appUoYal of Whe CoXUW and pXUVXanW Wo RXle 23 of Whe FedeUal RXleV of CiYil 

PUocedXUe, WhiV ClaVV AcWion SeWWlemenW AgUeemenW and ReleaVe, inclXding Whe aWWached E[hibiWV 

(³SeWWlemenW AgUeemenW´), iV enWeUed inWo beWZeen PlainWiffV LaShaZn ShaUpe (³ShaUpe´), Jim 

CaVWoUo (³CaVWoUo´) and SWeYe Daile\ (³Daile\´) (collecWiYel\, Whe ³PlainWiffV´), on behalf of 

WhemVelYeV and on behalf of WhoVe VimilaUl\ ViWXaWed, (heUeinafWeU Whe ³SeWWlemenW ClaVV 

MembeUV´), and DefendanWV A&W ConcenWUaWe Compan\ and KeXUig DU PeppeU Inc. 

(³DefendanWV´). PlainWiffV and DefendanWV aUe collecWiYel\ UefeUUed Wo aV ³Whe PaUWieV.´ 
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I. RECITALS 

1.1 WHEREAS, on FebUXaU\ 7, 2019, PlainWiff ShaUpe filed a pXWaWiYe claVV acWion 

complainW in Whe UniWed SWaWeV DiVWUicW CoXUW foU Whe EaVWeUn DiVWUicW of NeZ YoUk (Whe ³CoXUW´), 

ShaUSe eW aO. Y. A&W CRQceQWUaWe CR. eW aO., CaVe No. 19-cY-00768-BMC, againVW DefendanWV on 

behalf of heUVelf and all oWheUV VimilaUl\ ViWXaWed. In heU ComplainW, PlainWiff ShaUpe alleged claimV 

foU: (1) YiolaWionV of Whe NeZ YoUk GeneUal BXVineVV LaZ (³GBL´) �� 349 & 350; (2), negligenW 

miVUepUeVenWaWion, (3) bUeach of e[pUeVV ZaUUanW\ and implied ZaUUanW\ of meUchanWabiliW\, (4) 

fUaXd, and (5) XnjXVW enUichmenW, baVed on Whe allegaWion WhaW Whe ³Made WiWh Aged Vanilla´ claim 

on DefendanWV¶ UooW beeU and cUeam Voda beYeUageV (³PUodXcWV´) ZaV miVleading Wo a UeaVonable 

conVXmeU becaXVe Whe PUodXcWV conWained eWh\l Yanillin, Zhich iV an aUWificial Yanilla flaYoUing.  

1.2 WHEREAS, on ApUil 10, 2020, PlainWiff ShaUpe filed an amended complainW 

WhaW added Jim CaVWoUo and ChUiVWine Coone\ aV addiWional plainWiffV, and WhaW alleged claimV onl\ 

foU (1) YiolaWionV of Whe NeZ YoUk GeneUal BXVineVV LaZ (³GBL´) �� 349 & 350, and (2) XnjXVW 

enUichmenW; and ZheUeaV ChUiVWine Coone\ ZaV VXbVeTXenWl\ diVmiVVed aV a plainWiff ZiWh 

pUejXdice on Ma\ 7, 2021. 

1.3 WHEREAS, on ApUil 10, 2020, PlainWiff SWeYe Daile\ filed a pXWaWiYe claVV 

acWion complainW in Whe UniWed SWaWeV DiVWUicW CoXUW foU Whe NoUWheUn DiVWUicW of CalifoUnia, DaiOe\ 

Y. A&W CRQceQWUaWe CR. eW aO., CaVe No. 4:20-cY-02732-JST, againVW DefendanWV on behalf of 

himVelf and all oWheUV VimilaUl\ ViWXaWed (Whe ³DaiOe\ AcWion´). In hiV ComplainW, PlainWiff Daile\ 

alleged claimV XndeU Whe CalifoUnia UnfaiU CompeWiWion LaZ, Cal. BXV. & PUof. Code �� 17200 eW 

VeT. (³UCL´); Whe CalifoUnia FalVe AdYeUWiVing LaZ, Cal. BXV. & PUof. Code �� 17500 eW VeT. 

(³FAL´); and Whe CalifoUnia ConVXmeU Legal RemedieV AcW, Cal. CiY. Code �� 1750 eW VeT. 

(³CLRA´), baVed on Whe allegaWion WhaW Whe ³Made WiWh Aged Vanilla´ claim on DefendanWV¶ 

PUodXcWV ZaV miVleading Wo a UeaVonable conVXmeU becaXVe Whe PUodXcWV conWained eWh\l Yanillin, 

Zhich iV an aUWificial Yanilla flaYoUing.  

1.4 WHEREAS, on JXl\ 27, 2020, PlainWiff Daile\ filed an amended claVV acWion 

complainW alleging Whe Vame claimV aV in hiV oUiginal complainW. 
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1.5 WHEREAS, Whe PaUWieV haYe engaged in VignificanW diVcoYeU\, inclXding, bXW 

noW limiWed Wo, e[WenViYe docXmenW pUodXcWion; nXmeUoXV inWeUUogaWoUieV; and nXmeUoXV  

depoViWionV, inclXding of facWXal and e[peUW ZiWneVVeV. Each of Whe WhUee PlainWiffV ZaV depoVed 

and alVo pUoYided UeVponVeV Wo docXmenW UeTXeVWV and inWeUUogaWoUieV. 

1.6 WHEREAS, Whe PaUWieV engaged in VignificanW moWion pUacWice, inclXding WZo 

moWionV Wo diVmiVV; WZo moWionV foU VXmmaU\ jXdgmenW; and, WZo moWionV foU claVV ceUWificaWion. 

1.7 WHEREAS, Whe PaUWieV VWUongl\ diVagUee on Whe meUiWV and YiabiliW\ of Whe 

claimV aW iVVXe heUe. 

1.8 WHEREAS, DefendanWV den\ all of Whe allegaWionV made b\ PlainWiffV and all 

chaUgeV of ZUongdoing oU liabiliW\ againVW Whem, aUiVing oXW of an\ of Whe condXcW, VWaWemenWV, acWV, 

oU omiVVionV alleged, oU WhaW coXld haYe been alleged, againVW Whem b\ PlainWiffV, eiWheU on an 

indiYidXal baViV oU on behalf of a pXWaWiYe claVV.  

1.9 WHEREAS, PlainWiffV belieYe all claimV aUe Yiable and VXbjecW Wo claVV 

ceUWificaWion.  

1.10 WHEREAS, Whe PaUWieV haYe engaged in e[WenViYe aUm¶V lengWh, good-faiWh 

negoWiaWionV in an effoUW Wo Ueach a UeVolXWion of Whe Labeling ClaimV (aV defined beloZ). SXch 

negoWiaWionV cXlminaWed onl\ afWeU a mediaWion VeVVion ZiWh Whe HonoUable John MoWW (ReW.) on 

AXgXVW 28, 2020 (and VeYeUal folloZ-Xp diVcXVVionV ZiWh JXdge MoWW) and When WZo all-da\ 

mediaWion VeVVionV ZiWh Whe HonoUable Wa\ne AndeUVen (ReW.) of JAMS on NoYembeU 16, 2022 

and JanXaU\ 19, 2023, along ZiWh nXmeUoXV folloZ-Xp diVcXVVionV ZiWh JXdge AndeUVen. 

UlWimaWel\, JXdge AndeUVen made a mediaWoU¶V pUopoVal WhaW boWh VideV accepWed. 

1.11 WHEREAS, Whe PaUWieV, and WheiU UeVpecWiYe coXnVel, Waking inWo accoXnW Whe 

UiVkV, XnceUWainWieV, dela\, and e[penVe inYolYed in pXUVXing Whe Labeling ClaimV, aV Zell aV oWheU 

UeleYanW conVideUaWionV, haYe conclXded WhaW iW iV in Whe beVW inWeUeVWV of PlainWiffV and DefendanWV 

Wo compUomiVe fXll\ and finall\ VeWWle Whe Labeling ClaimV in Whe manneU and Xpon Whe WeUmV and 

condiWionV VeW foUWh in WhiV AgUeemenW.  
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1.12 WHEREAS, Whe aWWoUne\V UepUeVenWing PlainWiffV (heUeinafWeU UefeUUed Wo aV 

³ClaVV CoXnVel´) aUe e[peUienced in liWigaWing claVV acWion claimV like Whe Labeling ClaimV aVVeUWed 

b\ PlainWiffV.  

1.13 WHEREAS, ClaVV CoXnVel haV anal\]ed and eYalXaWed Whe meUiWV of all 

PaUWieV¶ conWenWionV and WhiV VeWWlemenW aV iW affecWV all PaUWieV and Whe SeWWlemenW ClaVV MembeUV 

(aV defined beloZ). Among Whe UiVkV and XnceUWainWieV of Whe AcWion aUe Whe poVVibiliW\ WhaW 

PlainWiffV Zill be Xnable Wo pUoYe liabiliW\ oU damageV (indiYidXall\ oU on a claVV Zide baViV) aW WUial 

on a claVV Zide oU indiYidXal baViV. PlainWiffV and ClaVV CoXnVel, afWeU Waking inWo accoXnW Whe 

foUegoing, along ZiWh Whe UiVkV, XnceUWainWieV and coVWV of fXUWheU pUoVecXWion of Whe AcWion, aUe 

VaWiVfied WhaW Whe WeUmV and condiWionV of WhiV AgUeemenW aUe faiU, UeaVonable, adeTXaWe, and 

eTXiWable, and WhaW a VeWWlemenW and Whe pUompW pUoYiVion of meaningfXl benefiWV Wo Whe SeWWlemenW 

ClaVV aUe in Whe beVW inWeUeVWV of Whe SeWWlemenW ClaVV MembeUV. 

1.14 WHEREAS, DefendanWV, Zhile conWinXing Wo den\ all allegaWionV of and 

diVclaiming an\ liabiliW\ ZiWh UeVpecW Wo an\ and all Labeling ClaimV, haYe conclXded WhaW iW iV in 

WheiU beVW inWeUeVWV Wo UeVolYe Whe Labeling ClaimV on Whe WeUmV VWaWed in WhiV AgUeemenW, in oUdeU 

Wo aYoid fXUWheU e[penVe, inconYenience, and inWeUfeUence ZiWh ongoing bXVineVV opeUaWionV, and 

Wo diVpoVe of bXUdenVome liWigaWion. 

1.15 WHEREAS, Whe XndeUVigned PaUWieV agUee, VXbjecW Wo appUoYal b\ Whe CoXUW, 

WhaW Whe Labeling ClaimV aVVeUWed b\ Whe SeWWlemenW ClaVV MembeUV (inclXding PlainWiffV) Vhall be 

fXll\ and finall\ compUomiVed, VeWWled, and UeleaVed on Whe WeUmV and condiWionV VeW foUWh in WhiV 

AgUeemenW. The PaUWieV inWend WhaW Whe CoXUW condiWionall\ ceUWif\ a claVV foU VeWWlemenW and WhaW 

WhiV AgUeemenW Zill encompaVV and end all pending, WhUeaWened, oU poVVible liWigaWion oU claimV of 

Whe SeWWlemenW ClaVV MembeUV (inclXding PlainWiffV) againVW DefendanWV WhaW haYe been aVVeUWed oU 

coXld haYe been aVVeUWed in Whe AcWion, inclXding all claimV baVed on, aUiVing oXW of, oU UelaWed Wo 

Whe VXbjecW maWWeU of Whe Labeling ClaimV. 
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1.16 WHEREAS, foU pXUpoVeV of VeWWlemenW onl\, PlainWiffV ShaUpe and CaVWoUo 

Zill Veek leaYe of CoXUW Wo amend WheiU ComplainW Wo add PlainWiff Daile\ aV a claVV UepUeVenWaWiYe, 

and Wo aVVeUW claimV XndeU Te[aV laZ on behalf of a naWionZide claVV of conVXmeUV, ZiWh PlainWiffV 

aV claVV UepUeVenWaWiYeV (³Second Amended ComplainW foU SeWWlemenW´). 

1.17 WHEREAS, PlainWiffV and DefendanWV Vpecificall\ agUee WhaW DefendanWV¶ 

e[ecXWion of WhiV AgUeemenW, and conVenW Wo Whe filing of Whe Second Amended ComplainW foU 

SeWWlemenW, iV noW, and Vhall noW be conVWUXed aV, an admiVVion b\ DefendanWV, oU deemed Wo be 

eYidence: (1) of Whe YalidiW\ of an\ of Whe claimV made b\, oU of an\ liabiliW\ Wo, Whe SeWWlemenW 

ClaVV MembeUV (inclXding PlainWiffV) aV alleged in Whe ShaUpe ComplainW, Daile\ ComplainW, oU Whe 

Second Amended ComplainW foU SeWWlemenW; (2) WhaW DefendanWV YiolaWed an\ VWaWe oU fedeUal laZ 

in an\ UeVpecW; oU (3) WhaW claVV ceUWificaWion of Whe Labeling ClaimV iV appUopUiaWe XndeU Fed. R. 

CiY. P. 23 oU an\ analogoXV VWaWe laZ. NoWhing in WhiV AgUeemenW Vhall conVWiWXWe an admiVVion of 

liabiliW\ oU be XVed aV eYidence of liabiliW\, b\ oU againVW an\ PaUW\ heUeWo, aW an\ VWage of an\ 

pUoceeding, and WhiV AgUeemenW Vhall noW be pUeVenWed Wo an\ coXUW foU an\ pXUpoVe oWheU Whan Wo 

Whe CoXUW foU Whe pXUpoVe of obWaining appUoYal of WhiV SeWWlemenW AgUeemenW. 

1.18  WHEREAS, DefendanWV agUee Wo peUVonal jXUiVdicWion of Whe CoXUW foU 

pXUpoVeV of PlainWiff Daile\ and Whe NaWionZide ClaVV alleged in Whe Second Amended ComplainW 

Volel\ foU pXUpoVeV of WhiV VeWWlemenW. 

 NOW, THEREFORE, ZiWhoXW (a) an\ admiVVion oU conceVVion on Whe paUW of PlainWiffV 

aboXW Whe likelihood of VXcceVV aW WUial, on appeal, oU in oWheU moWionV pUacWice, oU (b) an\ admiVVion 

oU conceVVion of Whe meUiW of Whe Labeling ClaimV oU of liabiliW\ oU ZUongdoing oU Whe lack of meUiW 

of an\ defenVe ZhaWVoeYeU b\ DefendanWV, iW iV heUeb\ VWipXlaWed and agUeed b\ Whe XndeUVigned, 

on behalf of PlainWiffV, Whe SeWWlemenW ClaVV and DefendanWV, WhaW WhiV AcWion and all claimV of Whe 

SeWWlemenW ClaVV be VeWWled, compUomiVed, and finall\ adjXdged, VXbjecW Wo CoXUW appUoYal aV 

UeTXiUed b\ FedeUal RXle of CiYil PUocedXUe 23, on Whe WeUmV and condiWionV VeW foUWh heUein. 

The UeciWalV VWaWed aboYe aUe WUXe and accXUaWe and aUe heUeb\ made a paUW of WhiV SeWWlemenW 

AgUeemenW. 
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II. DEFINITIONS 

CapiWali]ed WeUmV in WhiV AgUeemenW Vhall be defined aV folloZV: 

2.1 ³AcWion´ meanV Whe laZVXiW pending in Whe UniWed SWaWeV DiVWUicW CoXUW foU Whe 

EaVWeUn DiVWUicW of NeZ YoUk, capWioned ShaUSe eW aO. Y. A&W CRQceQWUaWe CR. eW aO., CaVe No. 

19-cY-00768-BMC (E.D.N.Y.), and Whe laZVXiW pending in Whe UniWed SWaWeV DiVWUicW CoXUW foU Whe 

NoUWheUn DiVWUicW of CalifoUnia, capWioned DaiOe\ Y. A&W CRQceQWUaWe CR. eW aO., CaVe No. 4:20-

cY-02732-JST (N.D. Cal.).  

2.2  ³AgUeemenW´ oU ³SeWWlemenW AgUeemenW´ meanV WhiV SeWWlemenW AgUeemenW, 

inclXding all e[hibiWV heUeWo. 

2.3 ³AllegaWionV´ meanV Whe allegaWionV aV aVVeUWed in Whe Second Amended 

ComplainW foU SeWWlemenW (aWWached heUeWo aV E[hibiW E). 

2.4 ³AWWoUne\V¶ FeeV and CoVWV´ meanV  all Whe paVW, pUeVenW and fXWXUe aWWoUne\V¶ 

feeV, coVWV (inclXding coXUW coVWV), e[penVeV, and diVbXUVemenWV incXUUed b\ PlainWiffV¶ CoXnVel 

and WheiU e[peUWV, VWaff, conVXlWanWV, oU oWheU indiYidXalV UeWained b\, oU Zho aVViVWed PlainWiffV¶ 

CoXnVel, in connecWion ZiWh Whe AcWion and VeWWlemenW, aV deVcUibed moUe paUWicXlaUl\ in SecWion V 

of WhiV AgUeemenW. 

2.5 ³Claim´ meanV a claim foU SeWWlemenW BenefiWV VXbmiWWed XndeU SecWion III of 

WhiV AgUeemenW.  

2.6 ³Claim AdminiVWUaWoU´ meanV, VXbjecW Wo CoXUW appUoYal, KUoll SeWWlemenW 

AdminiVWUaWion. 

2.7 ³ClaimanW´ oU ³ClaimanWV´ meanV a conVXmeU Zho haV VXbmiWWed a Claim 

FoUm. 

2.8 ³Claim Filing Deadline´ meanV Whe final da\ in Whe Claim PeUiod. 

2.9 ³Claim FoUm´ meanV a foUm in VXbVWanWiall\ Whe Vame foUm aV E[hibiW B heUeWo 

Wo be XVed b\ ClaVV MembeUV Wo make a Claim XndeU Whe SeWWlemenW. 
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2.10 ³Claim PeUiod´ meanV Whe nineW\ (90)-da\ peUiod dXUing Zhich SeWWlemenW 

ClaVV MembeUV ma\ VXbmiW ClaimV.  The Claim PeUiod Zill begin Vi[W\ (60) da\V befoUe Whe daWe 

on Zhich Whe Final AppUoYal heaUing iV VeW foUWh in Whe PUeliminaU\ AppUoYal oUdeU and end WhiUW\ 

(30) da\V afWeU WhaW Vame daWe.  FoU Whe aYoidance of doXbW, Whe claim peUiod Zill noW be e[Wended 

oU oWheUZiVe modified in Whe eYenW Whe Final AppUoYal heaUing iV UeVchedXled oU poVWponed. 

2.11 ³ClaVV NoWice´ meanV noWice Wo Whe ClaVV aV deVigned b\ Whe Claim 

AdminiVWUaWoU and Wo be diVVeminaWed b\ Whe Claim AdminiVWUaWoU aV VeW foUWh in Whe NoWice Plan 

deVcUibed in a declaUaWion Wo be VXbmiWWed b\ Whe Claim AdminiVWUaWoU, Zhich deVcUibeV Whe 

QXalificaWionV and ImplemenWaWion of Whe NoWice Plan WhaW aUe being filed VimXlWaneoXVl\ ZiWh Whe 

filing of WhiV SeWWlemenW AgUeemenW, VXbjecW Wo Whe CoXUW¶V PUeliminaU\ AppUoYal.   

2.12 ³ClaVV PeUiod´ meanV Whe peUiod of Wime fUom FebUXaU\ 7, 2016 WhUoXgh JXne 

2, 2023.  

2.13 ³ClaVV RepUeVenWaWiYeV´; ³PlainWiffV´; oU ³RepUeVenWaWiYe PlainWiffV´ meanV 

plainWiffV LaShaZn ShaUpe, Jim CaVWoUo, and SWeYe Daile\, collecWiYel\. 

2.14 ³CoXUW´ meanV Whe UniWed SWaWeV DiVWUicW CoXUW, EaVWeUn DiVWUicW of NeZ YoUk. 

2.15 ³Daile\ ComplainW´ meanV Whe opeUaWiYe complainW in Whe maWWeU of DaiOe\ eW 

aO. A&W CRQceQWUaWe CR. eW aO., CaVe No. 4:20-cY-02732-JST (N.D. Cal.). 

2.16  ³DefendanWV´ meanV A&W ConcenWUaWe Compan\ and KeXUig DU PeppeU Inc. 

2.17 ³DefendanWV¶ CoXnVel´ meanV RXVVell H. FalconeU of GibVon DXnn & CUXWcheU 

LLP 

2.18 ³DepoViW AmoXnW´ meanV Whe VXm of $250,000.00, Zhich amoXnW DefendanWV 

Vhall pa\ oU caXVe Wo be paid inWo Whe EVcUoZ AccoXnW ZiWhin Wen (10) bXVineVV da\V afWeU Whe daWe 

of PUeliminaU\ AppUoYal Wo pUe-pa\ ceUWain of Whe SeWWlemenW AdminiVWUaWion E[penVeV. Pa\menW 

of Whe DepoViW AmoXnW Vhall conVWiWXWe a cUediW in like amoXnW againVW Whe SeWWlemenW AmoXnW.  In 

Whe eYenW Whe Claim AdminiVWUaWoU UeTXiUeV moUe Whan $250,000 Wo begin peUfoUming Whe WaVkV VeW 

foUWh in SecWion III of WhiV AgUeemenW, Whe Claim AdminiVWUaWoU Vhall VXbmiW a noWice Wo DefendanWV 

in ZUiWing WhaW copieV ClaVV CoXnVel and VWaWeV Whe DepoViW AmoXnW Whe Claim AdminiVWUaWoU 
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UeTXiUeV (Zhich in no eYenW Vhall e[ceed one-half of Whe amoXnW pUoYided foU SeWWlemenW 

AdminiVWUaWion E[penVeV in VecWion 3.14), and DefendanWV Vhall pa\ oU caXVe Wo be paid WhaW amoXnW 

inWo Whe EVcUoZ AccoXnW ZiWhin Wen (10) bXVineVV da\V afWeU Whe daWe on Zhich DefendanWV UeceiYe 

Whe ZUiWWen UeTXeVW. 

2.19 ³EffecWiYe DaWe´ haV Whe meaning pUoYided in VecWion 6.19 of WhiV AgUeemenW.  

2.20 ³EVcUoZ AccoXnW´ meanV Whe VepaUaWe, inWeUeVW-beaUing eVcUoZ accoXnW Wo be 

eVWabliVhed b\ Whe Claim AdminiVWUaWoU aW a bank Wo hold fXndV UeceiYed in connecWion ZiWh Whe 

adminiVWUaWion of WhiV SeWWlemenW.  An\ inWeUeVW WhaW accUXeV on fXndV held in Whe EVcUoZ AccoXnW 

Vhall be XVed Wo pa\ SeWWlemenW AdminiVWUaWion E[penVeV. 

2.21 ³E[hibiWV´ mean Whe e[hibiWV aWWached Wo WhiV SeWWlemenW AgUeemenW. 

2.22 ³Fee AZaUd´ meanV Whe AWWoUne\V¶ FeeV and CoVWV Wo be paid b\ DefendanWV, 

VepaUaWe and apaUW fUom Whe pa\menW of Valid ClaimV, aZaUded b\ Whe CoXUW Wo PlainWiffV¶ CoXnVel 

foU all Whe paVW, pUeVenW, and fXWXUe aWWoUne\V¶ feeV, coVWV (inclXding coXUW coVWV), e[penVeV, and 

diVbXUVemenWV incXUUed b\ Whem and WheiU e[peUWV, VWaff, conVXlWanWV, oU oWheU indiYidXalV UeWained 

b\, oU Zho aVViVWed PlainWiffV¶ CoXnVel, in connecWion ZiWh Whe AcWion, aV deVcUibed moUe 

paUWicXlaUl\ in SecWion V of WhiV AgUeemenW.  An\ VXch Fee AZaUd Vhall be paid e[clXViYel\ fUom 

Whe SeWWlemenW AmoXnW. 

2.23 ³Final AppUoYal´ meanV Whe oUdeU enWeUed b\ Whe CoXUW giYing final appUoYal 

Wo Whe WeUmV of WhiV SeWWlemenW AgUeemenW aV faiU, adeTXaWe, and UeaVonable and ceUWif\ing a claVV 

foU VeWWlemenW pXUpoVeV and aV pUoYided in Whe Final SeWWlemenW OUdeU and JXdgmenW. 

2.24 ³Final SeWWlemenW OUdeU and JXdgmenW´ meanV an oUdeU and jXdgmenW enWeUed 

b\ Whe CoXUW: (a) iVVXing Final AppUoYal; (b) PUoYiding foU Whe oUdeUl\ peUfoUmance and 

enfoUcemenW of Whe WeUmV and condiWionV of Whe SeWWlemenW; (c) DiVmiVVing Whe AcWion ZiWh 

pUejXdice; (d) DiVchaUging Whe ReleaVed PaUWieV of and fUom all fXUWheU liabiliW\ foU Whe ReleaVed 

ClaimV Wo Whe ReleaVing PaUWieV; and (e) PeUmanenWl\ baUUing and enjoining Whe ReleaVing PaUWieV 

fUom inVWiWXWing, filing, commencing, pUoVecXWing, mainWaining, conWinXing Wo pUoVecXWe, diUecWl\ 

oU indiUecWl\, aV an indiYidXal oU collecWiYel\, UepUeVenWaWiYel\, deUiYaWiYel\, oU on behalf of Whem, 
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oU in an\ oWheU capaciW\ of an\ kind ZhaWVoeYeU, an\ acWion in an\ VWaWe coXUW, an\ fedeUal coXUW, 

befoUe an\ UegXlaWoU\ aXWhoUiW\, oU in an\ oWheU coXUW, WUibXnal, foUXm, oU pUoceeding of an\ kind, 

againVW Whe ReleaVed PaUWieV WhaW aVVeUWV an\ ReleaVed ClaimV WhaW ZoXld be UeleaVed and 

diVchaUged Xpon Final AppUoYal. 

2.25 ³HoXVehold´ meanV an\ nXmbeU of naWXUal peUVonV Zho cXUUenWl\ oU dXUing 

Whe ClaVV PeUiod occXpied Whe Vame dZelling XniW.  FoU pXUpoVeV of WhiV VeWWlemenW agUeemenW, a 

coUpoUaWion, paUWneUVhip, compan\, oU oWheU VimilaU bXVineVV oUgani]aWion and iWV affiliaWed enWiWieV 

Vhall be WUeaWed aV a Vingle HoXVehold.  

2.26 ³Labeling ClaimV´ meanV all oXWVWanding and pXWaWiYe claimV, aVVeUWed in Whe 

Second Amended ComplainW foU SeWWlemenW, aUiVing oXW of, oU UelaWing Wo, Whe PUodXcW Labeling (aV 

defined in SecWion 2.39) WhaW ZeUe, oU coXld haYe been, aVVeUWed b\ PlainWiffV in Whe AcWion. 

2.27 ³LiWigaWion´ meanV Whe pleadingV, moWion pUacWice, diVcoYeU\, and VeWWlemenW 

negoWiaWionV in Whe AcWion. 

2.28  ³Long FoUm NoWice´ meanV noWice Wo SeWWlemenW ClaVV MembeUV in 

VXbVWanWiall\ Whe Vame foUm aV E[hibiW C. 

2.29 ³NoWice DaWe´ meanV Whe da\ on Zhich Whe Claim AdminiVWUaWoU iniWiaWeV Whe 

Long FoUm NoWice.  The NoWice DaWe Vhall occXU on Whe fiUVW da\ of Whe Claim PeUiod. 

2.30 ³NoWice Plan´ meanV Whe PaUWieV and Claim AdminiVWUaWoU¶V plan Wo pUoYide Whe 

SeWWlemenW ClaVV ZiWh noWice of SeWWlemenW, aV VeW foUWh aboYe in SecWion 2.11.  

2.31 [IQWeQWiRQaOO\ OPiWWed]  

2.32 ³OpW-OXW and ObjecWion Deadline´ meanV WZenW\-one (21) da\V pUioU Wo Whe 

iniWiall\ VchedXled heaUing daWe on Final AppUoYal. 

2.33 ³PaUWieV´ meanV PlainWiffV LaShaZn ShaUpe, Jim CaVWoUo, and SWeYe Daile\ and 

DefendanWV A&W ConcenWUaWe Compan\ and KeXUig DU. PeppeU Inc., collecWiYel\. 

2.34 ³PaUW\´ meanV an\ one of PlainWiffV oU DefendanWV. 

2.35 ³PeUVon(V)´ meanV an\ naWXUal peUVon. 
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2.36 ³PlainWiffV¶ CoXnVel´ oU ³ClaVV CoXnVel´ meanV ReeVe LLP and Sheehan & 

AVVociaWeV, P.C.  

2.37 ³PUeliminaU\ AppUoYal´ meanV iVVXance of an oUdeU gUanWing pUeliminaU\ 

appUoYal Wo WhiV AgUeemenW aV ZiWhin Whe Uange of poVVible Final AppUoYal; appUoYing ClaVV NoWice 

Wo Whe SeWWlemenW ClaVV MembeUV aV deVcUibed in PaUW IV beloZ; and VeWWing a heaUing Wo conVideU 

Final AppUoYal of Whe VeWWlemenW and an\ objecWionV WheUeWo. 

2.38 ³PUodXcW´ and/oU ³PUodXcWV´ meanV an\ A&W RooW BeeU oU CUeam Soda 

beYeUageV WhaW conWained Whe ³Made ZiWh Aged Vanilla´ VWaWemenW on WheiU labelV and ZeUe Vold 

dXUing Whe ClaVV PeUiod. A compleWe liVW of Whe PUodXcWV iV inclXded in E[hibiW A aWWached heUeWo.   

2.39 ³PUodXcW Labeling´ meanV Whe VWaWemenW ³Made WiWh Aged Vanilla´ on Whe 

PUodXcWV. 

2.40 ³PUoof of PXUchaVe´ meanV a UecoUd of pXUchaVe oU oWheU objecWiYel\ YeUifiable 

docXmenWaWion of a WUanVacWion WhaW UeflecWV Whe pXUchaVe of one oU moUe PUodXcWV dXUing Whe ClaVV 

PeUiod and eVWabliVheV Whe nXmbeU of UniWV pXUchaVed and WhaW Whe pXUchaVe occXUUed dXUing Whe 

ClaVV PeUiod. 

2.41 ³PUoWecWiYe OUdeU´ meanV Whe OcWobeU 2, 2020 oUdeU of Whe CoXUW (ECF No. 

64) WhaW goYeUnV Whe WUeaWmenW of confidenWial infoUmaWion pUodXced in diVcoYeU\. 

2.42 ³ReleaVed ClaimV´ meanV an\ and all paVW, pUeVenW, oU poWenWial claimV, 

demandV, UighWV, VXiWV, liabiliWieV, debWV, obligaWionV, damageV, and caXVeV of acWion of eYeU\ naWXUe 

and deVcUipWion ZhaWVoeYeU, knoZn oU XnknoZn, e[iVWing oU poWenWial, maWXUed oU XnmaWXUed, 

Uecogni]ed noZ oU heUeafWeU, e[pecWed oU Xne[pecWed, aW laZ oU in eTXiW\, e[iVWing XndeU an\ bod\ 

of laZ, pXUVXanW Wo an\ WheoU\ of UecoYeU\ (inclXding, bXW noW limiWed Wo, WhoVe baVed in conWUacW oU 

WoUW, common laZ oU eTXiW\, fedeUal, VWaWe, local, oU foUeign laZ, VWaWXWe, oUdinance, oU UegXlaWion, 

and foU claimV foU eTXiWable Uelief oU Uelief aW laZ, inclXding ZiWhoXW limiWaWion damageV of an\ 

kind, penalWieV of an\ kind, inWeUeVW, aWWoUne\V¶ feeV, coVWV, oU diVbXUVemenWV, inclXding, bXW noW 

limiWed Wo, WhoVe incXUUed b\ PlainWiffV¶ CoXnVel oU an\ oWheU coXnVel UepUeVenWing Whe named 

PlainWiffV oU an\ SeWWlemenW ClaVV MembeUV, oWheU Whan WhoVe e[pUeVVl\ aZaUded b\ Whe CoXUW in 
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Whe Fee AZaUd aXWhoUi]ed b\ WhiV AgUeemenW) WhaW haYe been oU coXld haYe been aVVeUWed in Whe 

AcWion, oU WhaW coXld in Whe fXWXUe be aVVeUWed in an\ foUXm, ZheWheU foUeign oU domeVWic and 

ZheWheU bUoXghW diUecWl\ oU indiUecWl\, againVW an\ of Whe ReleaVed PaUWieV b\ an\ SeWWlemenW ClaVV 

MembeU WhaW (i) aUiVe oXW of, aUe baVed on, oU UelaWe in an\ Za\ Wo an\ of Whe claimV, allegaWionV, 

WUanVacWionV, facWV, occXUUenceV, eYenWV, behaYioUV, condXcW, pUacWiceV, and policieV, 

UepUeVenWaWionV, oU omiVVionV inYolYed, VeW foUWh, alleged in oU UefeUUed Wo in Whe AcWion oU (ii) coXld 

haYe been inYolYed, VeW foUWh, pleaded, joined, alleged in, oU UefeUUed Wo in Whe AcWion.  ³ReleaVed 

ClaimV´ Vhall be conVWUXed aV bUoadl\ aV poVVible Wo effecW compleWe finaliW\ oYeU WhiV LiWigaWion. 

FoU Whe aYoidance of doXbW, ³ReleaVed ClaimV´ do noW inclXde claimV Wo enfoUce WhiV SeWWlemenW 

AgUeemenW. 

2.43 ³ReleaVed PaUWieV´ meanV (i) DefendanWV and each and all of WheiU UeVpecWiYe 

pUeVenW oU foUmeU paUenW companieV, VXbVidiaUieV, affiliaWeV, diYiVionV, joinW YenWXUeV,  and an\ oWheU 

UelaWed legal enWiWieV, ZheWheU foUeign oU domeVWic; (ii) each and all of Whe UeVpecWiYe pUeVenW, 

foUmeU, oU fXWXUe VhaUeholdeUV, membeUV, officeUV, diUecWoUV, manageUV, emplo\eeV, emplo\eUV, 

aWWoUne\V, accoXnWanWV, financial adYiVoUV, inVXUeUV, inYeVWmenW bankeUV, UepUeVenWaWiYeV, geneUal 

and limiWed paUWneUV and paUWneUVhipV, independenW conWUacWoUV, conVXlWanWV, fidXciaUieV, inVXUeUV, 

pUedeceVVoUV, VXcceVVoUV, and aVVignV of Whe enWiWieV in PaUW (i) of WhiV paUagUaph; (iii) an\ WUXVW of 

Zhich eiWheU A&W ConcenWUaWe Compan\ oU KeXUig DU. PeppeU Inc. iV a VeWWloU oU WUXVWee, oU 

beneficiaUieV, heiUV, e[ecXWoUV, adminiVWUaWoUV, VXcceVVoUV, affiliaWeV, and aVVignV of each of Whem; 

and (iY)  DefendanWV¶ paUWneU bUandV, licenVoUV, VXpplieUV, boWWleUV, co-manXfacWXUeUV, diVWUibXWoUV, 

ZholeValeUV, and UeWaileUV, and each of WheiU paUenWV, affiliaWed and VXbVidiaU\ companieV and all of 

WheiU agenWV, emplo\eeV, paUWneUV, pUedeceVVoUV, VXcceVVoUV, aVVignV, inVXUeUV, aWWoUne\V, officeUV, 

diUecWoUV, manageUV, membeUV, VhaUeholdeUV, and inVXUeUV.  FoU Whe aYoidance of doXbW, ReleaVed 

PaUWieV Vhall inclXde all PeUVonV in Whe VWUeam of commeUce foU Whe labeling, maUkeWing, Vale, and/oU 

diVWUibXWion of Whe PUodXcWV. 

2.44 ³ReleaVing PaUWieV´ meanV PlainWiffV LaShaZn ShaUpe, Jim CaVWoUo, and SWeYe 

Daile\, and all SeWWlemenW ClaVV MembeUV Zho haYe noW Yalidl\ and Wimel\ opWed oXW of Whe 
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SeWWlemenW ClaVV, and all WheiU UeVpecWiYe VpoXVeV, childUen, e[ecXWoUV, UepUeVenWaWiYeV, gXaUdianV, 

ZaUdV, heiUV, eVWaWeV, VXcceVVoUV, bankUXpWc\ eVWaWeV, bankUXpWc\ WUXVWeeV, pUedeceVVoUV, agenWV, and 

aVVignV, and all WhoVe Zho claim WhUoXgh Whem oU Zho aVVeUW oU coXld aVVeUW claimV on WheiU behalf. 

2.45 ³Second Amended ComplainW foU SeWWlemenW´ meanV Whe pUopoVed Vecond 

amended complainW aWWached heUeWo aV E[hibiW E. 

2.46 ³SeUYice AZaUd´ oU ³SeUYice AZaUdV´ mean an\ aZaUd VoXghW b\ applicaWion 

Wo and appUoYal b\ Whe CoXUW WhaW iV pa\able Wo Whe ClaVV RepUeVenWaWiYeV Wo compenVaWe Whem foU 

WheiU effoUWV in bUinging WhiV AcWion and achieYing Whe benefiWV of WhiV VeWWlemenW on behalf of Whe 

SeWWlemenW ClaVV. 

2.47 ³SeWWlemenW´ meanV Whe VeWWlemenW embodied in WhiV AgUeemenW. 

2.48 ³SeWWlemenW AdminiVWUaWion E[penVeV´ meanV Whe coVWV incXUUed b\ Whe Claim 

AdminiVWUaWoU in connecWion ZiWh adminiVWeUing WhiV VeWWlemenW, inclXding ZiWhoXW limiWaWion Whe 

coVWV of pUoYiding ClaVV NoWice, pUoceVVing ClaimV, pa\ing Valid ClaimV, and eVcUoZ feeV (if an\).  

2.49 ³SeWWlemenW AmoXnW´ meanV Whe VXm of fifWeen million U.S. dollaUV 

($15,000,000.00), Zhich UepUeVenWV Whe WoWal amoXnW aYailable Wo pa\ Valid ClaimV, SeWWlemenW 

AdminiVWUaWion E[penVeV (inclXding Whe DepoViW AmoXnW), Whe Fee AZaUd, and SeUYice AZaUdV. 

The SeWWlemenW AmoXnW UepUeVenWV Whe ma[imXm poVVible pa\menW b\ DefendanWV XndeU WhiV 

SeWWlemenW fUom Zhich pa\menWV Zill be made foU (a) appUoYed Valid ClaimV Wo ClaVV MembeUV; 

(b) SeWWlemenW AdminiVWUaWion E[penVeV; (c) Whe Fee AZaUd; and (d) SeUYice AZaUdV; in no eYenW 

Vhall DefendanWV¶ liabiliW\ Wo fXnd WhoVe pa\menWV e[ceed Whe SeWWlemenW AmoXnW.  DefendanWV¶ 

acWXal pa\menW obligaWion XndeU WhiV AgUeemenW iV limiWed Wo pa\menW of (i) appUoYed Valid ClaimV 

Wo ClaVV MembeUV, (ii) SeWWlemenW AdminiVWUaWion E[penVeV, (iii) an\ Fee AZaUd, and (iY) SeUYice 

AZaUdV.  In Whe eYenW Whe cXmXlaWiYe coVW of Valid ClaimV, SeWWlemenW AdminiVWUaWion E[penVeV, 

Whe Fee AZaUd, and SeUYice AZaUdV e[ceedV Whe SeWWlemenW AmoXnW, When Whe amoXnW pa\able foU 

each Valid Claim Vhall be UedXced, pUo UaWa, Vo aV noW Wo e[ceed Whe SeWWlemenW AmoXnW. 

2.50 ³SeWWlemenW BenefiW(V)´ meanV Whe benefiWV pUoYided Wo SeWWlemenW ClaVV 

MembeUV aV VeW foUWh in SecWionV 3.4 WhUoXgh 3.7 of WhiV AgUeemenW. 
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2.51 ³SeWWlemenW ClaVV,´ ³SeWWlemenW ClaVV MembeUV,´ ³ClaVV´ oU ³ClaVV 

MembeUV´ meanV all conVXmeUV in Whe UniWed SWaWeV Zho pXUchaVed Whe PUodXcWV dXUing Whe ClaVV 

PeUiod, e[cepW foU Whe pXUpoVeV of UeVale. E[clXded fUom WhiV definiWion aUe Whe ReleaVed PaUWieV; 

an\ goYeUnmenW enWiWieV; peUVonV Zho made VXch pXUchaVe foU Whe pXUpoVe of UeVale; peUVonV Zho 

made a Yalid, Wimel\ UeTXeVW foU e[clXVion; Whe Hon. BUian M. Cogan, Whe Hon. Jon S. TigaU, Whe 

Hon. John MoWW (ReW.), Whe Hon. Wa\ne AndeUVen (ReW.), and an\ membeUV of WheiU immediaWe 

familieV; and all diVWUibXWoUV, ZholeValeUV, UeWaileUV oU oWheU peUVonV Zho pXUchaVed Whe pUodXcW foU 

Whe pXUpoVe of Velling iW Wo Vomeone elVe. 

2.52 ³SeWWlemenW WebViWe´ meanV an inWeUneW ZebViWe cUeaWed and mainWained b\ Whe 

Claim AdminiVWUaWoU, Whe URL of Zhich Vhall be Vpecified in Whe NoWice Plan. 

2.53 ³ShaUpe ComplainW´ meanV Whe opeUaWiYe complainW in Whe maWWeU of ShaUSe eW 

aO. A&W CRQceQWUaWe CR. eW aO., CaVe No. 19-cY-00768-BMC (E.D.N.Y.). 

2.54 ³TeUminaWion DaWe´ meanV Whe daWe, if an\, WhaW WhiV AgUeemenW iV WeUminaWed 

aV VeW foUWh in SecWion 6.20. 

2.55 ³UniW´ meanV a Vingle TXanWiW\ of Whe PUodXcW (e.g., one 12-pack, one 24-pack, 

one 2-liWeU boWWle, one 20-oXnce boWWle, eWc.).  

2.56 ³Valid Claim´ meanV a Claim FoUm VXbmiWWed b\ a SeWWlemenW ClaVV 

MembeU WhaW iV: (a) VXbmiWWed in accoUdance ZiWh Whe diUecWionV accompan\ing Whe Claim FoUm 

and Whe pUoYiVionV of Whe SeWWlemenW; (b) on Whe iniWial VXbmiVVion, accXUaWel\, fXll\ and WUXWhfXll\ 

compleWed and e[ecXWed, ZiWh all of Whe infoUmaWion UeTXeVWed in Whe Claim FoUm, b\ a ClaVV 

MembeU; (c) Vigned ph\Vicall\ oU b\ e-VignaWXUe b\ a SeWWlemenW ClaVV MembeU peUVonall\, 

VXbjecW Wo Whe penalW\ of peUjXU\; (d) UeWXUned eiWheU elecWUonicall\ oU Yia mail and poVWmaUked b\ 

Whe Claim Filing Deadline oU, if VXbmiWWed online, iV UeceiYed b\ Whe Claim Filing Deadline; and 

(e) deWeUmined Wo be Yalid b\ Whe Claim AdminiVWUaWoU. FoU Whe aYoidance of doXbW, each 

SeWWlemenW ClaVV MembeU (oU, foU SeWWlemenW ClaVV MembeUV Zho UeVide in Whe Vame HoXVehold, 

each HoXVehold) ma\ file a Vingle Claim onl\. 

 

Case 1:19-cv-00768-BMC   Document 119   Filed 06/02/23   Page 14 of 49 PageID #: 5082



E[HcXWLRQ CRS\ 

 13  
 

III. SETTLEMENT BENEFITS AND CLAIMS ADMINISTRATION 

3.1 SXbjecW Wo Whe UighWV and limiWaWionV VeW foUWh in WhiV AgUeemenW, eYeU\ 

SeWWlemenW ClaVV MembeU Vhall haYe Whe UighW Wo VXbmiW a Claim foU SeWWlemenW BenefiWV. A Claim 

Vhall be a Valid Claim onl\ if confoUmV Wo Whe cUiWeUia VeW foUWh in SecWionV 2.56 and 3.2 and iV 

VXbmiWWed on Whe Claim FoUm in compliance ZiWh Whe pUocedXUeV VeW foUWh in WhiV SecWion III. 

SXbmiVVion of a Claim, UegaUdleVV of ZheWheU iW iV deWeUmined Wo be a Valid Claim, Vhall confeU no 

UighWV oU obligaWionV on an\ PaUW\, an\ SeWWlemenW ClaVV MembeU, oU an\ oWheU PeUVon, e[cepW aV 

e[pUeVVl\ pUoYided heUein. 

3.2 The Claim AdminiVWUaWoU Vhall haYe Whe UighW Wo XndeUWake, and Vhall XndeUWake 

in iWV diVcUeWion, each of Whe folloZing in connecWion ZiWh iWV pUoceVVing of ClaimV and 

adminiVWUaWion of Whe SeWWlemenW: 

(a) The Claim AdminiVWUaWoU ma\ UeTXeVW addiWional infoUmaWion Wo YalidaWe 

VXVpicioXV oU poWenWiall\ fUaXdXlenW Claim FoUmV if and aV Whe Claim AdminiVWUaWoU deWeUmineV 

neceVVaU\.  

(b) The Claim AdminiVWUaWoU Zill enfoUce Whe UeTXiUemenW WhaW Claim FoUmV 

WhaW aUe mailed mXVW be poVWmaUked b\ Whe Claim Filing Deadline and WhaW Claim FoUmV WhaW aUe 

VXbmiWWed online mXVW be VXbmiWWed no laWeU Whan Whe Claim Filing Deadline.  Claim FoUmV UeceiYed 

Yia mail oU VXbmiWWed online afWeU WhaW daWe Zill noW be Valid ClaimV.  FoU Claim FoUmV WhaW aUe 

VXbmiWWed online, Whe SeWWlemenW ClaVV MembeU Vhall haYe Whe oppoUWXniW\ Wo Xpload a PUoof of 

PXUchaVe. 

(c) On Whe Claim FoUm, Whe Claim AdminiVWUaWoU Vhall YalidaWe WhaW Whe 

SeWWlemenW ClaVV MembeU haV compleWed all VecWionV of Whe Claim FoUm compleWel\ and ceUWified 

Whe WUXWh and accXUac\ of Whe folloZing infoUmaWion XndeU Whe penalW\ of peUjXU\, inclXding b\ 

Vigning Whe Claim FoUm ph\Vicall\ oU b\ e-VignaWXUe, oU Whe Claim Zill noW be conVideUed a Valid 

Claim b\ Whe Claim AdminiVWUaWoU:  

(d) FoU ClaimV VXbmiWWed ZiWhoXW PUoof of PXUchaVe, Whe Claim AdminiVWUaWoU 

Zill UeTXiUe Whe folloZing infoUmaWion:  
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(i) The SeWWlemenW ClaVV MembeU¶V name and mailing addUeVV ZiWhin 
Whe UniWed SWaWeV; 

(ii) The SeWWlemenW ClaVV MembeU¶V email addUeVV (XnleVV Whe 
SeWWlemenW ClaVV MembeU UeTXeVWV a Claim FoUm b\ mail, in Zhich 
caVe an email addUeVV iV opWional); 

(iii) The nXmbeU of UniWV pXUchaVed dXUing Whe ClaVV PeUiod; and 

(iY) ThaW Whe claimed pXUchaVeV ZeUe noW made foU pXUpoVeV of UeVale.  

(e) FoU ClaimV VXbmiWWed ZiWh PUoof of PXUchaVe, Whe Claim AdminiVWUaWoU 

Zill UeTXiUe Whe folloZing infoUmaWion:            

(i) The SeWWlemenW ClaVV MembeU¶V name and mailing addUeVV ZiWhin 
Whe UniWed SWaWeV; 

(ii) The SeWWlemenW ClaVV MembeU¶V email addUeVV (XnleVV Whe 
SeWWlemenW ClaVV MembeU UeTXeVWV a Claim FoUm b\ mail, in Zhich 
caVe an email addUeVV iV opWional);  

(iii) Valid PUoof of PXUchaVe; and  

(iY) ThaW Whe claimed pXUchaVeV ZeUe noW made foU pXUpoVeV of UeVale. 

The Claim AdminiVWUaWoU Zill WUack Claim FoUmV b\ aVVigning a VecXUiW\ code, conWUol nXmbeU, oU 

XniTXe idenWifieU Wo each Claim FoUm.  The Claim AdminiVWUaWoU Zill XVe adeTXaWe and cXVWomaU\ 

pUocedXUeV and VWandaUdV Wo pUeYenW Whe pa\menW of fUaXdXlenW claimV and Wo pa\ onl\ Valid 

ClaimV.  The Claim AdminiVWUaWoU Vhall noW appUoYe dXplicaWe oU mXlWiple claimV foU Whe Vame 

pXUchaVe bXW Vhall deem Yalid onl\ one claimanW foU each pXUchaVe.  The Claim AdminiVWUaWoU and 

PaUWieV Vhall haYe Whe UighW Wo aXdiW claimV, and Whe Claim AdminiVWUaWoU ma\ UeTXeVW addiWional 

infoUmaWion fUom ClaimanWV in a foUm Wo be deWeUmined b\ Whe Claim AdminiVWUaWoU.  The Claim 

AdminiVWUaWoU Zill appUoYe Valid ClaimV and iVVXe pa\menW baVed Xpon Whe WeUmV and condiWionV 

of WhiV AgUeemenW oU ma\ UejecW ClaimV WhaW aUe noW Valid ClaimV oU eYidence ZaVWe, fUaXd, oU 

abXVe. The Claim AdminiVWUaWoU Vhall appUoYe oU den\ all ClaimV, and iWV deciVion Vhall be final, 

binding, and non-appealable b\ an\ PaUW\, an\ SeWWlemenW ClaVV MembeU, ClaVV CoXnVel, oU 

DefendanWV¶ CoXnVel, Zhile Uemaining VXbjecW Wo UeYieZ b\ Whe CoXUW. 

3.3 Claim FoUm. To make a Claim XndeU Whe WeUmV of WhiV AgUeemenW, SeWWlemenW 

ClaVV MembeUV mXVW VXbmiW, dXUing Whe Claim PeUiod and befoUe Whe Claim Filing Deadline, a 
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Claim FoUm VXbVWanWiall\ VimilaU Wo Whe Claim FoUm aWWached heUeWo aV E[hibiW A. The PaUWieV Vhall 

ZoUk ZiWh Whe Claim AdminiVWUaWoU Wo enVXUe WhaW Whe Claim FoUm iV eaV\ Wo XndeUVWand and 

compleWe, WhaW Whe Claim FoUm iV offeUed in mXlWiple langXageV conViVWenW ZiWh gXidance fUom Whe 

FedeUaO JXdiciaO CeQWeU¶V MaQagiQg COaVV AcWiRQ LiWigaWiRQ: A PRckeW GXide fRU JXdgeV, and WhaW 

Whe Claim FoUm iV adapWed Wo online XVe. The Claim FoUm Zill inclXde a dUop-doZn menX WhaW 

alloZV claimanWV Wo make claimV, VXbjecW Wo Whe amoXnW limiWV deVcUibed beloZ. The dUop-doZn 

menX Zill inclXde infoUmaWion UegaUding Whe PUodXcWV. ClaimanWV Vhall XVe Whe dUop-doZn menX 

Wo idenWif\ Whe W\peV and nXmbeU of PUodXcWV Whe\ pXUchaVed dXUing Whe ClaVV PeUiod. 

3.4 SXbjecW Wo Whe WoWal dollaU YalXe cap in SeWWlemenW BenefiWV aV pUoYided 

immediaWel\ beloZ, each SeWWlemenW ClaVV MembeU Zho VXbmiWV one (1) Valid Claim peU 

HoXVehold, aV deWeUmined b\ Whe Claim AdminiVWUaWoU, Vhall UeceiYe a SeWWlemenW BenefiW aV 

folloZV: 

A SeWWlemenW ClaVV MembeU Zho VXbmiWV a Valid Claim Vhall UeceiYe a minimXm 

caVh pa\menW of $5.50 Xp Wo a ma[imXm of $25.00.  A SeWWlemenW ClaVV MembeU 

Zho VXbmiWV a Valid Claim ZiWhoXW a PUoof of PXUchaVe Vhall UeceiYe a caVh pa\menW 

of $5.50.  To UeceiYe an\ amoXnW oYeU $5.50, Whe SeWWlemenW ClaVV MembeU mXVW 

VXbmiW a PUoof of PXUchaVe and Vhall UeceiYe compenVaWion of $0.50 a UniW foU Zhich 

PUoof of PXUchaVe iV VXbmiWWed, Xp Wo a ma[imXm of 39 UniWV and $25.00.  

The WoWal caVh pa\menW dXe Wo Whe SeWWlemenW ClaVV MembeU Vhall be pUoYided in a Vingle 

check oU elecWUonic pa\menW pa\able Wo Whe SeWWlemenW ClaVV MembeU, aV elecWed b\ Whe SeWWlemenW 

ClaVV MembeU. 

3.5 Each HoXVehold iV limiWed Wo and ma\ onl\ VXbmiW a Vingle Claim FoUm.  If a 

Vingle HoXVehold VXbmiWV moUe Whan one Claim FoUm, Whe Claim AdminiVWUaWoU Zill conVideU Whe 

Claim FoUm WhaW ZoXld UeVXlW in Whe higheVW SeWWlemenW BenefiW and Vhall diVUegaUd all oWheU filed 

Claim FoUmV.  FoU Whe aYoidance of doXbW, no HoXVehold Vhall UeceiYe an\ pa\menW XndeU WhiV 

SeWWlemenW AgUeemenW of moUe Whan $25.00. 
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3.6 The Claim AdminiVWUaWoU Vhall UeceiYe and pUoceVV UeTXeVWV fUom indiYidXalV 

Veeking enWU\ inWo Whe SeWWlemenW ClaVV and pUompWl\ pUoYide PlainWiffV¶ CoXnVel and DefendanWV¶ 

CoXnVel copieV WheUeof. 

3.7 Pa\menW of ClaimV.  Each Valid Claim Zill be paid XS WR Whe VWaWed benefiW SHU 

HRXVHKROG (i.e., a minimXm of $5.50 foU each ClaimanW Xp Wo $25 ZiWh PUoof of PXUchaVe foU an\ 

Valid Claim oYeU $5.50 aV deWailed aboYe in VecWion 3.4).  SeWWlemenW AdminiVWUaWion E[penVeV, 

SeUYice AZaUdV, and AWWoUne\V¶ FeeV and CoVWV Zill be paid fiUVW.  In Whe eYenW WhaW Whe cXmXlaWiYe 

coVW of Valid ClaimV, SeWWlemenW AdminiVWUaWion E[penVeV, AWWoUne\V¶ FeeV and CoVWV, and SeUYice 

AZaUdV e[ceedV Whe SeWWlemenW AmoXnW of fifWeen million ($15,000,000), When Whe amoXnW pa\able 

foU each Valid Claim Vhall be UedXced, pUo UaWa, Vo aV noW Wo e[ceed Whe SeWWlemenW AmoXnW.  

3.8 The Claim AdminiVWUaWoU Vhall be Volel\ UeVponVible foU, among oWheU WhingV, 

pUoYiding ClaVV NoWice aV VeW foUWh in Whe NoWice Plan, pUoceVVing Claim FoUmV, adminiVWeUing Whe 

SeWWlemenW WebViWe, adminiVWeUing Whe e[clXVion pUoceVV, adminiVWeUing Whe SeWWlemenW BenefiW 

claimV pUoceVV deVcUibed heUein (inclXding UeceiYing and mainWaining on behalf of Whe CoXUW and 

Whe PaUWieV an\ SeWWlemenW ClaVV MembeU coUUeVpondence UegaUding UeTXeVWV foU e[clXVion fUom 

Whe SeWWlemenW ClaVV), and VXch oWheU dXWieV aV ma\ be UeaVonabl\ neceVVaU\ Wo adminiVWeU Whe 

WeUmV of WhiV AgUeemenW.   

3.9  No PeUVon Vhall haYe an\ claim againVW PlainWiffV, DefendanWV, PlainWiffV¶ 

CoXnVel, DefendanWV¶ CoXnVel, oU Whe Claim AdminiVWUaWoU baVed on an\ deWeUminaWion of a Valid 

Claim, oU diVWUibXWionV oU aZaUdV made in accoUdance ZiWh WhiV AgUeemenW and Whe E[hibiWV heUeWo. 

NeiWheU PlainWiffV noU DefendanWV, noU WheiU UeVpecWiYe coXnVel, Vhall haYe an\ liabiliW\ conceUning 

Whe appoinWmenW of Whe Claim AdminiVWUaWoU oU foU an\ acW oU omiVVion ZhaWVoeYeU of Whe Claim 

AdminiVWUaWoU.   

3.10 WiWhin WhiUW\ (30) da\V afWeU Whe Claim Filing Deadline, Whe Claim 

AdminiVWUaWoU Vhall noWif\ b\ email (oU U.S. mail if no email addUeVV iV pUoYided) all SeWWlemenW 

ClaVV MembeUV ZhoVe claimV aUe denied of Whe UeaVon(V) foU Whe denial, XVing Whe email addUeVV oU 

ph\Vical addUeVV (if an\) pUoYided b\ Whe SeWWlemenW ClaVV MembeU on Whe Claim FoUm. If no email 
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addUeVV oU ph\Vical addUeVV iV pUoYided b\ Whe SeWWlemenW ClaVV MembeU on Whe Claim FoUm, Whe 

AdminiVWUaWoU Vhall noW haYe an obligaWion Wo pUoYide Whe SeWWlemenW ClaVV MembeU an\ 

noWificaWion of Whe denial of Whe claim oU Whe UeaVonV foU denial. 

3.11 Valid ClaimV Vhall be paid eiWheU elecWUonicall\ oU Yia check Wo Whe SeWWlemenW 

ClaVV MembeU WhaW Zill be mailed Wo Whe addUeVV pUoYided on Whe Claim FoUm. The Claim 

AdminiVWUaWoU Vhall be UeVponVible foU Whe pa\menW of Valid ClaimV.  WiWhin Vi[W\ (60) da\V afWeU 

Whe EffecWiYe DaWe, DefendanWV Vhall pa\ oU caXVe Wo be paid inWo Whe EVcUoZ AccoXnW Whe amoXnW 

of SeWWlemenW BenefiW pa\menWV dXe foU Valid ClaimV, aV deWeUmined b\ Whe Claim AdminiVWUaWoU.  

The Claim AdminiVWUaWoU Vhall pa\ all Yalid claimV ZiWhin one hXndUed and fifW\ (150) da\V afWeU 

Whe EffecWiYe DaWe, XnleVV oWheUZiVe oUdeUed b\ Whe CoXUW. 

3.12 All SeWWlemenW BenefiW pa\menWV foU Valid ClaimV Vhall be VXbjecW Wo a one 

hXndUed and WZenW\ (120) da\V Yoid peUiod, afWeU Zhich Whe pa\menWV Vhall no longeU be 

negoWiable. If pa\menW iV made Yia check (inVWead of elecWUonicall\) and Whe check iV UeWXUned aV 

XndeliYeUable, Whe Claim AdminiVWUaWoU Vhall Vend an email Wo Whe claimanW, if an e-mail addUeVV 

ZaV pUoYided ZiWh Whe Claim, Wo aWWempW Wo obWain a beWWeU addUeVV, and if obWained, Vhall mail Whe 

check Wo Whe neZ addUeVV.  If Whe Claim AdminiVWUaWoU iV noW able Wo obWain a beWWeU addUeVV Yia 

email, Whe Claim AdminiVWUaWoU Vhall make, in iWV diVcUeWion, a UeaVonable aWWempW Wo obWain an 

XpdaWed addUeVV.  If Whe check iV noW caVhed ZiWhin 120 da\V, oU iV oWheUZiVe noW pa\able, Whe 

SeWWlemenW ClaVV MembeU Vhall noW be enWiWled Wo an\ fXUWheU pa\menW XndeU WhiV SeWWlemenW. The 

UeWXUn oU failXUe Wo caVh checkV Vhall haYe no effecW on a ClaVV MembeU¶V UeleaVe of claimV, 

obligaWionV, UepUeVenWaWionV, oU ZaUUanWieV aV pUoYided heUein, Zhich Vhall Uemain in fXll effecW. 

3.13 AXWhoUi]ed claimanWV Vhall be Volel\ and e[clXViYel\ UeVponVible foU UemiWWing 

Wo VWaWe and/oU fedeUal Wa[ing aXWhoUiWieV an\ applicable Wa[eV dXe and Vhall hold ReleaVed PaUWieV, 

DefendanWV¶ CoXnVel, PlainWiffV¶ CoXnVel, and Whe Claim AdminiVWUaWoU haUmleVV foU an\ Wa[eV, 

penalWieV, inWeUeVW, coVWV and e[penVeV caXVed b\ an\ VXch Wa[ing aXWhoUiW\ UelaWing in an\ Za\ Wo 

Whe Wa[ WUeaWmenW of pa\menWV Wo Whe aXWhoUi]ed claimanWV pXUVXanW Wo WhiV SeWWlemenW AgUeemenW 

oU failXUe Wo Wimel\ oU pUopeUl\ pa\ an\ Wa[eV oZed in connecWion ZiWh SeWWlemenW BenefiW 
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pa\menWV. No dedXcWionV foU Wa[eV Zill be Waken fUom an\ SeWWlemenW BenefiW aW Whe Wime of 

diVWUibXWion. All SeWWlemenW BenefiW pa\menWV Vhall be deemed Wo be paid Volel\ in Whe \eaU in Zhich 

VXch pa\menWV aUe acWXall\ iVVXed. The PaUWieV¶ CoXnVel and Whe PaUWieV do noW pXUpoUW Wo pUoYide 

legal adYice on Wa[ maWWeUV Wo each oWheU oU SeWWlemenW ClaVV MembeUV. To Whe e[WenW WhiV 

AgUeemenW, oU an\ of iWV e[hibiWV oU UelaWed maWeUialV, iV inWeUpUeWed Wo conWain oU conVWiWXWe adYice 

UegaUding an\ U.S. fedeUal oU an\ VWaWe Wa[ iVVXe, VXch adYice iV noW inWended oU ZUiWWen Wo be XVed, 

and cannoW be XVed, b\ an\ PeUVon foU Whe pXUpoVe of aYoiding penalWieV XndeU Whe InWeUnal ReYenXe 

Code oU an\ VWaWe¶V Wa[ laZV.  

3.14 DefendanWV Vhall be UeVponVible foU pa\ing all SeWWlemenW AdminiVWUaWion 

E[penVeV incXUUed b\ Whe Claim AdminiVWUaWoU in adminiVWeUing claimV and peUfoUming Whe oWheU 

WaVkV VeW foUWh in WhiV SecWion III.  SeWWlemenW AdminiVWUaWion E[penVeV Vhall noW e[ceed $750,000, 

and DefendanWV Vhall haYe Whe UighW Wo ZiWhhold pa\menW foU an\ feeV of Whe Claim AdminiVWUaWoU 

WhaW e[ceed WhiV amoXnW, ZiWhoXW YiolaWing WhiV AgUeemenW.  If Whe Claim AdminiVWUaWoU UeTXiUeV 

addiWional fXndV oYeU and aboYe Whe DepoViW AmoXnW Wo pa\ SeWWlemenW AdminiVWUaWion E[penVeV, 

Whe Claim AdminiVWUaWoU Vhall VXbmiW a UeTXeVW Wo DefendanWV in ZUiWing WhaW copieV ClaVV CoXnVel 

foU VXch addiWional fXndV, and DefendanWV Vhall pa\ oU caXVe Wo be paid Whe UeTXeVWed fXndV inWo 

Whe EVcUoZ AccoXnW ZiWhin Wen (10) bXVineVV da\V of UeceiYing Whe ZUiWWen UeTXeVW, pUoYided WhaW 

in no eYenW DefendanWV Vhall haYe an\ obligaWion Wo pa\ an\ amoXnW foU SeWWlemenW AdminiVWUaWion 

E[penVeV WhaW e[ceedV $750,000. 

3.15 OWheU Whan Whe obligaWion of DefendanWV deVcUibed in VecWion 2.18 Wo pa\ oU 

caXVe Wo be paid Whe DepoViW AmoXnW inWo Whe EVcUoZ AccoXnW; Whe SeWWlemenW BenefiW pa\menWV 

aV VeW foUWh in SecWion 3.11; acWXal UeaVonable SeWWlemenW AdminiVWUaWion E[penVeV Zhich e[ceed 

Whe DepoViW AmoXnW, aV VXch e[penVeV aUe peUiodicall\ inYoiced b\ Whe Claim AdminiVWUaWoU 

VXbjecW Wo SecWion 3.14; Whe Fee AZaUd aV VeW foUWh beloZ in SecWion 5.1; and Whe SeUYice AZaUd 

aV VeW foUWh beloZ in SecWion 5.2, DefendanWV Vhall haYe no obligaWion Wo make an\ oWheU pa\menW 

pXUVXanW Wo WhiV SeWWlemenW AgUeemenW. FoU Whe aYoidance of doXbW, Whe ma[imXm WoWal moneWaU\ 

componenW of Whe SeWWlemenW fUom DefendanWV iV Whe SeWWlemenW AmoXnW of FifWeen Million dollaUV 
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($15,000,000).  The SeWWlemenW AmoXnW iV an ³all in´ nXmbeU WhaW inclXdeV, ZiWhoXW limiWaWion, all 

moneWaU\ benefiWV and pa\menWV Wo Whe SeWWlemenW ClaVV, SeUYice AZaUdV, Whe Fee AZaUd, 

SeWWlemenW AdminiVWUaWion E[penVeV, and an\ oWheU coVWV and e[penVeV UelaWing Wo Whe SeWWlemenW, 

ZiWhoXW limiWaWion.  In no eYenW Vhall DefendanWV be liable foU making an\ pa\menWV XndeU WhiV 

SeWWlemenW, oU foU pUoYiding an\ Uelief Wo SeWWlemenW ClaVV MembeUV, befoUe Whe deadlineV VeW foUWh 

in WhiV AgUeemenW.  All liabiliWieV, pa\menWV oU ZiWhholdingV foU Zhich DefendanWV aUe oU Zill be 

UeVponVible, inclXding bXW noW limiWed Wo SeWWlemenW AmoXnW Wa[eV, and SeWWlemenW AmoXnW Wa[ 

e[penVeV, Vhall be VaWiVfied fUom Whe SeWWlemenW AmoXnW onl\.   

3.16 The SeWWlemenW AmoXnW Zill Uemain in DefendanWV¶ poVVeVVion e[cepW Wo Whe 

e[WenW WhaW, and XnWil VXch WimeV aV, poUWionV of Whe SeWWlemenW AmoXnW aUe UeTXiUed Wo be paid 

XndeU VecWionV 2.18, 3.11, 3.14, and 5.7 of WhiV AgUeemenW, and DefendanWV Zill UeWain an\ inWeUeVW 

WhaW accUXeV on Whe SeWWlemenW AmoXnW Zhile Whe SeWWlemenW AmoXnW iV in DefendanWV¶ poVVeVVion.  

The SeWWlemenW AmoXnW Vhall Uemain VXbjecW Wo Whe jXUiVdicWion of Whe CoXUW XnWil VXch Wime aV 

eiWheU (A) pa\menW haV been made of (i) appUoYed Valid ClaimV Wo ClaVV MembeUV, (ii) SeWWlemenW 

AdminiVWUaWion E[penVeV, (iii) Whe Fee AZaUd, and (iY) an\ SeUYice AZaUdV oU (B) WhiV SeWWlemenW 

AgUeemenW iV Yoided, WeUminaWed oU cancelled. 

3.17  SXbjecW Wo Whe WeUmV and condiWionV of WhiV SeWWlemenW AgUeemenW, Whe 

SeWWlemenW AmoXnW Vhall be XVed foU: (i) SeWWlemenW BenefiW pa\menWV; (ii) SeWWlemenW 

AdminiVWUaWion E[penVeV; (iii) Whe Fee AZaUd appUoYed b\ Whe CoXUW; and (iY) an\ SeUYice AZaUdV 

appUoYed b\ Whe CoXUW. 

3.18 No amoXnWV fUom Whe SeWWlemenW AmoXnW ma\ be ZiWhdUaZn XnleVV (i) 

e[pUeVVl\ aXWhoUi]ed b\ Whe SeWWlemenW AgUeemenW oU (ii) appUoYed b\ Whe CoXUW. DefendanWV¶ 

CoXnVel ma\ aXWhoUi]e Whe peUiodic pa\menW of acWXal UeaVonable SeWWlemenW AdminiVWUaWion 

E[penVeV fUom Whe SeWWlemenW AmoXnW aV VXch e[penVeV aUe inYoiced b\ Whe Claim AdminiVWUaWoU 

ZiWhoXW fXUWheU oUdeU of Whe CoXUW. The Claim AdminiVWUaWoU Vhall pUoYide DefendanWV¶ CoXnVel 

and PlainWiffV¶ CoXnVel ZiWh noWice of an\ ZiWhdUaZal oU oWheU pa\menW Whe Claim AdminiVWUaWoU 
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pUopoVeV Wo make fUom Whe SeWWlemenW AmoXnW befoUe Whe EffecWiYe DaWe aW leaVW WhUee (3) bXVineVV 

da\V pUioU Wo making VXch ZiWhdUaZal oU pa\menW. 

3.19 The Claim AdminiVWUaWoU Vhall pUoYide an accoXnWing of an\ and all fXndV in 

Whe SeWWlemenW AmoXnW, inclXding an\ inWeUeVW accUXed WheUeon and pa\menWV made pXUVXanW Wo 

WhiV SeWWlemenW AgUeemenW, Xpon UeTXeVW b\ an\ of Whe PaUWieV.  The Claim AdminiVWUaWoU Zill alVo 

pUoYide Whe PaUWieV on a Zeekl\ baViV Whe amoXnW of ClaimV made dXUing Whe Claim PeUiod.  

3.20 All (i) Ta[eV (inclXding an\ eVWimaWed Wa[eV, inWeUeVW oU penalWieV) aUiVing ZiWh 

UeVpecW Wo Whe income eaUned b\ Whe DepoViW AmoXnW, inclXding an\ Wa[eV oU Wa[ deWUimenWV WhaW 

ma\ be impoVed Xpon Whe ReleaVed PaUWieV oU WheiU coXnVel ZiWh UeVpecW Wo an\ income eaUned b\ 

Whe DepoViW AmoXnW foU an\ peUiod dXUing Zhich Whe DepoViW AmoXnW doeV noW TXalif\ aV a 

³TXalified VeWWlemenW fXnd´ foU fedeUal oU VWaWe income Wa[ pXUpoVeV, and (ii) an\ e[penVeV and 

coVWV incXUUed in connecWion ZiWh Whe opeUaWion and implemenWaWion of WhiV SeWWlemenW AgUeemenW 

(inclXding, ZiWhoXW limiWaWion, e[penVeV of Wa[ aWWoUne\V and/oU accoXnWanWV and mailing and 

diVWUibXWion coVWV and e[penVeV UelaWing Wo filing (oU failing Wo file) Whe UeWXUnV deVcUibed in WhiV 

SeWWlemenW AgUeemenW (³Ta[ E[penVeV´)), Vhall be paid oXW of Whe SeWWlemenW AmoXnW; in all eYenWV 

Whe ReleaVed PaUWieV and WheiU coXnVel Vhall haYe no liabiliW\ oU UeVponVibiliW\ foU Whe Wa[eV oU Whe 

Ta[ E[penVeV. The EVcUoZ AgenW Vhall indemnif\ and hold each of Whe ReleaVed PaUWieV and WheiU 

coXnVel haUmleVV foU Wa[eV and Ta[ E[penVeV (inclXding, ZiWhoXW limiWaWion, Wa[eV pa\able b\ 

UeaVon of an\ VXch indemnificaWion). FXUWheU, Wa[eV and Ta[ E[penVeV Vhall be WUeaWed aV, and 

conVideUed Wo be, a coVW of adminiVWUaWion of Whe SeWWlemenW, Vhall conVWiWXWe a SeWWlemenW 

AdminiVWUaWion E[penVe, and Vhall be Wimel\ paid b\ Whe Claim AdminiVWUaWoU, aV inVWUXcWed b\ 

DefendanWV¶ CoXnVel, oXW of Whe fXndV aYailable Wo pa\ SeWWlemenW AdminiVWUaWion E[penVeV 

ZiWhoXW pUioU oUdeU fUom Whe CoXUW and Whe Claim AdminiVWUaWoU Vhall be aXWhoUi]ed 

(noWZiWhVWanding an\Whing heUein Wo Whe conWUaU\) Wo ZiWhhold fUom diVWUibXWion Wo SeWWlemenW ClaVV 

MembeUV an\ fXndV neceVVaU\ Wo pa\ VXch amoXnWV, inclXding Whe eVWabliVhmenW of adeTXaWe 

UeVeUYeV foU an\ Wa[eV and Ta[ E[penVeV (aV Zell aV an\ amoXnWV WhaW ma\ be UeTXiUed Wo be 

ZiWhheld XndeU TUeaV. Reg. �1.468B-2(l)(2)). 
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3.21 UnleVV oWheUZiVe oUdeUed b\ Whe CoXUW, in Whe eYenW Whe SeWWlemenW AgUeemenW 

iV WeUminaWed foU an\ UeaVon, When ZiWhin foXUWeen (14) da\V afWeU Whe PaUWieV haYe pUoYided Whe 

CoXUW ZiWh noWice WhaW Whe\ aUe inYoking WhiV SecWion 3.21, Whe Claim AdminiVWUaWoU Vhall UeWXUn Whe 

DepoViW AmoXnW (inclXding accUXed inWeUeVW) and an\ oWheU fXndV DefendanWV haYe paid Wo Whe 

Claim AdminiVWUaWoU oU depoViWed oU caXVed Wo be depoViWed in Whe EVcUoZ AccoXnW, leVV SeWWlemenW 

AdminiVWUaWion E[penVeV, and Ta[ E[penVeV, Wo DefendanWV pXUVXanW Wo ZUiWWen inVWUXcWionV fUom 

DefendanWV¶ CoXnVel. 

3.22 The ReleaVed PaUWieV Vhall haYe no UeVponVibiliW\ foU, inWeUeVW in, oU liabiliW\ 

ZhaWVoeYeU ZiWh UeVpecW Wo Whe diVWUibXWion of Whe SeWWlemenW AmoXnW; Whe deWeUminaWion, 

adminiVWUaWion, oU calcXlaWion of SeWWlemenW BenefiWV pa\menWV; Whe pa\menW oU ZiWhholding of 

Wa[eV oU Ta[ E[penVeV; an\ loVVeV incXUUed in connecWion WheUeZiWh; oU an\ oWheU acWion oU omiVVion 

of Whe Claim AdminiVWUaWoU. No peUVon Vhall haYe an\ claim of an\ kind againVW Whe DefendanWV, 

Whe ReleaVed PaUWieV oU DefendanWV¶ CoXnVel ZiWh UeVpecW Wo Whe maWWeUV VeW foUWh in VecWionV 3.2 Wo 

3.13 and 3.15 Wo 3.20 heUeof; and SeWWlemenW ClaVV MembeUV, PlainWiffV, and PlainWiffV¶ CoXnVel 

UeleaVe Whe ReleaVed PaUWieV fUom an\ and all liabiliW\ and claimV aUiVing fUom oU ZiWh UeVpecW Wo 

Whe Claim AdminiVWUaWoU¶V adminiVWUaWion oU diVWUibXWion of Whe SeWWlemenW AmoXnW.  NoWhing in 

WhiV VecWion 3.22 UelieYeV an\ of Whe ReleaVed PaUWieV fUom WheiU obligaWion Wo compl\ ZiWh Whe WeUmV 

of WhiV SeWWlemenW AgUeemenW.  

IV. NOTICE 

4.1 The Claim AdminiVWUaWoU Zill faciliWaWe Whe noWice pUoceVV b\ aVViVWing Whe 

PaUWieV, inclXding b\ pUoYiding noWice of WhiV VeWWlemenW Wo Whe appUopUiaWe fedeUal and VWaWe officialV 

in Whe UniWed SWaWeV, aV pUoYided b\ Whe ClaVV AcWion FaiUneVV AcW of 2005, 28 U.S.C. � 1715 

(³CAFA NoWice´). The Claim AdminiVWUaWoU Vhall VeUYe noWice of Whe AgUeemenW WhaW meeWV Whe 

UeTXiUemenWV of 28 U.S.C. � 1715. The Claim AdminiVWUaWoU Zill file a ceUWificaWion ZiWh Whe CoXUW 

VWaWing Whe daWe oU daWeV on Zhich Whe CAFA NoWice ZaV VenW. DefendanWV Zill pUoYide ClaVV 

CoXnVel ZiWh copieV of an\ VXbVWanWiYe UeVponVeV UeceiYed in UeVponVe Wo an\ CAFA NoWice. 
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4.2 PUioU Wo Whe NoWice DaWe, Whe Claim AdminiVWUaWoU Vhall eVWabliVh Whe SeWWlemenW 

WebViWe, Zhich Vhall conWain Whe Long FoUm NoWice in a doZnloadable PDF foUmaW; anVZeUV Wo 

fUeTXenWl\ aVked TXeVWionV; a ConWacW InfoUmaWion page WhaW inclXdeV Whe addUeVV foU Whe Claim 

AdminiVWUaWoU and addUeVVeV and Welephone nXmbeUV foU PlainWiffV¶ CoXnVel and DefendanWV¶ 

CoXnVel; Whe AgUeemenW; Whe Vigned oUdeU of PUeliminaU\ AppUoYal; a doZnloadable and online 

YeUVion of Whe Claim FoUm; a doZnloadable and online YeUVion of Whe foUm b\ Zhich SeWWlemenW 

ClaVV MembeUV ma\ e[clXde WhemVelYeV fUom Whe SeWWlemenW ClaVV; and (Zhen Whe\ become 

aYailable) Whe moWion foU Final AppUoYal and PlainWiffV¶ applicaWion(V) foU AWWoUne\V¶ FeeV, CoVWV 

and SeUYice AZaUdV, and an\ OUdeU on Final AppUoYal.  

4.3 The Claim AdminiVWUaWoU Zill WeUminaWe Whe SeWWlemenW WebViWe one hXndUed 

and WZenW\ (120) da\V afWeU eiWheU (1) Whe EffecWiYe DaWe, oU (2) Whe daWe on Zhich Whe VeWWlemenW iV 

WeUminaWed oU oWheUZiVe noW appUoYed b\ Whe CoXUW.   

4.4 NoWice Wo Whe ClaVV Vhall be pUoYided on ZebViWeV and/oU Vocial media plaWfoUmV 

choVen b\ Whe Claim AdminiVWUaWoU and acceVVible Wo deVkWop and mobile XVeUV, Vo WhaW oYeUall 

noWice of Whe SeWWlemenW iV UeaVonabl\ calcXlaWed Wo appUiVe Whe SeWWlemenW ClaVV MembeUV of Whe 

SeWWlemenW. SXch noWice Vhall begin no laWeU Whan Whe NoWice DaWe.  No laWeU Whan WhiUW\ (30) da\V 

pUioU Wo Whe heaUing on Final AppUoYal, Whe Claim AdminiVWUaWoU Vhall VXbmiW a declaUaWion Wo Whe 

CoXUW XndeU penalW\ of peUjXU\ e[plaining hoZ Whe media ZeUe choVen and aWWeVWing Wo Whe nXmbeU 

of impUeVVionV deliYeUed. 

4.5 The Claim AdminiVWUaWoU Vhall eVWabliVh and mainWain a Woll-fUee Welephone 

helpline, aYailable 24 hoXUV peU da\, ZheUe calleUV ma\ obWain infoUmaWion aboXW Whe SeWWlemenW 

and AcWion. 

4.6 DefendanWV and ClaVV CoXnVel Vhall VXpeUYiVe Whe Claim AdminiVWUaWoU in Whe 

peUfoUmance of Whe NoWice fXncWionV VeW foUWh in WhiV SecWion IV. HoZeYeU, SeWWlemenW ClaVV 

MembeUV Vhall haYe no UecoXUVe aV Wo Whe ReleaVed PaUWieV ZiWh UeVpecW Wo an\ claimV Whe\ ma\ 

haYe WhaW aUiVe fUom an\ failXUe of Whe NoWice pUoceVV pUoYided WhaW Whe ReleaVed PaUWieV compl\ 

ZiWh an\ obligaWionV Whe\ haYe XndeU WhiV SecWion IV of WhiV SeWWlemenW AgUeemenW.  
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4.7 AW leaVW VeYen (7) da\V pUioU Wo Whe Final AppUoYal heaUing UefeUenced in 

SecWion VI of WhiV AgUeemenW, DefendanWV, ClaVV CoXnVel, and Whe Claim AdminiVWUaWoU Vhall 

ceUWif\ Wo Whe CoXUW WhaW Whe Claim AdminiVWUaWoU haV complied ZiWh Whe noWice UeTXiUemenWV VeW 

foUWh heUein. 

4.8 DefendanWV Vhall be UeVponVible foU pa\ing all coVWV of NoWice aV VeW foUWh in 

WhiV SecWion IV and all coVWV of Whe Claim AdminiVWUaWoU in pUoceVVing objecWionV and e[clXVion 

UeTXeVWV aV VeW foUWh in SecWionV 6.6 WhUoXgh 6.13, VXbjecW Wo Whe limiWaWion VeW foUWh in SecWion 3.14 

peUmiWWing DefendanWV Wo ZiWhhold pa\menW foU Claim AdminiVWUaWoU feeV WhaW e[ceed $750,000. 

4.9 CommXnicaWionV ZiWh ClaVV MembeUV:  All foUmal commXnicaWionV Wo ClaVV 

MembeUV UegaUding Whe NoWice of Whe SeWWlemenW oU oWheUZiVe Vhall be made b\ Whe Claim 

AdminiVWUaWoU, inclXding an\ WhiUd paUWieV Whe Claim AdminiVWUaWoU ma\ UeWain. PlainWiffV¶ CoXnVel 

and DefendanWV¶ CoXnVel ma\ UeVpond Wo objecWoUV and PlainWiffV¶ CoXnVel ma\ UeVpond Wo diUecW 

inTXiUieV fUom ClaVV MembeUV and Vhall foUZaUd nonpUiYileged commXnicaWionV fUom objecWoUV Wo 

Whe Claim AdminiVWUaWoU, cop\ing DefendanWV¶ CoXnVel. 

4.10 PXblic SWaWemenWV.  OWheU Whan pXblicaWion of Whe ClaVV NoWice, none of Whe 

PaUWieV, ClaVV CoXnVel, oU DefenVe CoXnVel Zill make oU caXVe Wo be made an\ pXblic VWaWemenW 

(inclXding ZiWhoXW limiWaWion an\ pUeVV UeleaVe, VWaWemenW Wo Whe media, oU VWaWemenW Wo a WhiUd-

paUW\ claimV pUomoWion ViWe) UegaUding Whe e[iVWence of WhiV SeWWlemenW AgUeemenW oU iWV WeUmV, 

XnleVV UeTXiUed b\ Whe NoWice Plan oU oUdeUed b\ Whe CoXUW.  ThiV doeV noW pUohibiW diVcloVXUeV 

aboXW WhiV SeWWlemenW Wo indiYidXal accoXnWing, Wa[, oU oWheU pUofeVVionalV aV ma\ be neceVVaU\, oU 

aV oWheUZiVe appUopUiaWe foU compliance ZiWh fedeUal and VWaWe laZV, inclXding fedeUal VecXUiWieV 

laZV.  PlainWiffV¶ CoXnVel, ClaVV RepUeVenWaWiYeV, DefendanWV, and DefendanWV¶ CoXnVel agUee noW 

Wo make an\ VWaWemenW oU oWheUZiVe Wake an\ acWion Wo diVpaUage an\ PaUW\¶V UepXWaWion in 

connecWion ZiWh WhiV SeWWlemenW. 
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V. ATTORNEYS¶ FEES, EXPENSES AND CLASS REPRESENTATIVE PAYMENT 

5.1 AWWoUne\V¶ FeeV, CoVWV, and E[penVeV.  No laWeU Whan WhiUW\ (30) da\V pUioU Wo 

Whe iniWiall\ VchedXled heaUing on Final AppUoYal, PlainWiffV¶ CoXnVel Zill appl\ Wo Whe CoXUW foU a 

Fee AZaUd.  The WoWal amoXnW aZaUded b\ Whe CoXUW foU Whe Fee AZaUd Vhall coYeU all AWWoUne\V¶ 

FeeV and CoVWV incXUUed b\ PlainWiffV¶ CoXnVel in Whe AcWion ZiWhoXW limiWaWion, inclXding, bXW noW 

limiWed Wo an\ coXUW oUdeUV Wo pa\ VancWionV Wo PlainWiffV¶ CoXnVel. PlainWiffV¶ CoXnVel VXbmiWV Wo 

Whe jXUiVdicWion of WhiV CoXUW foU Whe enfoUcemenW of WhiV pUoYiVion of Whe AgUeemenW and foU 

enfoUcemenW of all oWheU pUoYiVionV of WhiV AgUeemenW.  An\ VXch Fee AZaUd Vhall be paid 

e[clXViYel\ fUom Whe SeWWlemenW AmoXnW.  In no eYenW Vhall DefendanWV haYe an\ oWheU obligaWion 

Wo pa\ an\ amoXnW of AWWoUne\V¶ FeeV and CoVWV oWheU Whan Whe Fee AZaUd aZaUded b\ Whe CoXUW. 

The diVpoViWion of PlainWiffV¶ CoXnVel¶V applicaWion foU a Fee AZaUd iV ZiWhin Whe VoXnd diVcUeWion 

of Whe CoXUW and iV noW a maWeUial WeUm of WhiV SeWWlemenW AgUeemenW.  IW iV noW a condiWion of WhiV 

SeWWlemenW AgUeemenW WhaW VXch applicaWion be gUanWed.  An\ diVappUoYal oU modificaWion of VXch 

applicaWion b\ Whe CoXUW Vhall noW affecW Whe enfoUceabiliW\ of Whe SeWWlemenW AgUeemenW oU pUoYide 

an\ of Whe PaUWieV ZiWh Whe UighW Wo WeUminaWe Whe SeWWlemenW AgUeemenW.  In no eYenW Vhall an\ 

acWion b\ Whe CoXUW impoVe an\ obligaWion on Whe DefendanWV Wo incUeaVe Whe conVideUaWion paid in 

connecWion ZiWh Whe SeWWlemenW. 

5.2 SeUYice AZaUdV.  No laWeU Whan WhiUW\ (30) da\V pUioU Wo Whe iniWiall\ VchedXled 

heaUing on Final AppUoYal, PlainWiffV Zill appl\ Wo Whe CoXUW foU a SeUYice AZaUd in an amoXnW noW 

Wo e[ceed $5,000 each (foU a WoWal of $15,000), VXbjecW Wo appUoYal b\ Whe CoXUW, aV compenVaWion 

foU Whe ZoUk Whe\ peUfoUmed Wo UepUeVenW Whe claVV (inclXding, bXW noW limiWed Wo, pUoYiding 

diVcoYeU\ in UeVponVe Wo docXmenW UeTXeVWV and inWeUUogaWoUieV and ViWWing foU WheiU depoViWionV).  

5.3 DefendanWV¶ RighWV Wo OppoVe.  DefendanWV UeVeUYe all UighWV Wo oppoVe an\ 

applicaWion b\ PlainWiffV¶ CoXnVel foU AWWoUne\V¶ FeeV and CoVWV.   

5.4 PlainWiffV¶ Lack of RighW Wo TeUminaWe.  In Whe eYenW Whe CoXUW appUoYeV Whe 

SeWWlemenW AgUeemenW bXW declineV Wo aZaUd AWWoUne\V¶ FeeV and CoVWV in Whe amoXnW UeTXeVWed 

b\ PlainWiffV¶ CoXnVel, Whe SeWWlemenW Zill neYeUWheleVV be binding on Whe PaUWieV. PlainWiffV¶ 
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CoXnVel and PlainWiffV agUee WhaW Whe denial, doZnZaUd modificaWion, failXUe Wo gUanW Whe UeTXeVW 

foU AWWoUne\V¶ FeeV and CoVWV oU a SeUYice AZaUd, oU Whe UeYeUVal oU doZnZaUd modificaWion on 

appeal of an\ VXch aZaUdV, Vhall noW conVWiWXWe gUoXndV foU modificaWion oU WeUminaWion of Whe 

SeWWlemenW. 

5.5 The PaUWieV agUee WhaW, oYeU and aboYe Whe CoXUW-appUoYed Fee AZaUd, each of 

Whe PaUWieV, inclXding all SeWWlemenW ClaVV MembeUV, Vhall beaU WheiU oZn feeV and coVWV, inclXding, 

bXW noW limiWed Wo, WhoVe UelaWiYe Wo Whe inYeVWigaWion, filing, pUoVecXWion oU VeWWlemenW of Whe AcWion; 

Whe negoWiaWion, e[ecXWion, oU implemenWaWion of WhiV SeWWlemenW AgUeemenW; and/oU Whe pUoceVV of 

obWaining, adminiVWeUing oU challenging a ceUWificaWion oUdeU and/oU Final AppUoYal.  If PlainWiffV¶ 

CoXnVel appealV Whe CoXUW¶V UXling on WheiU applicaWion foU a Fee AZaUd, Whe UXling of Whe appellaWe 

coXUW (UegaUdleVV of iWV VXbVWance) Vhall noW conVWiWXWe a maWeUial alWeUaWion of a WeUm of WhiV 

SeWWlemenW AgUeemenW.  All claimV foU AWWoUne\V¶ FeeV and CoVWV WhaW PlainWiffV¶ CoXnVel, Named 

PlainWiffV, and Whe SeWWlemenW ClaVV MembeUV ma\ poVVeVV againVW DefendanWV oU Whe ReleaVed 

PaUWieV haYe been compUomiVed and UeVolYed in WhiV SeWWlemenW AgUeemenW and Vhall noW be 

affecWed b\ an\ appeal WhaW PlainWiffV¶ CoXnVel ma\ file. 

5.6 An\ SeUYice AZaUdV aZaUded XndeU SecWion 5.2 Vhall be paid e[clXViYel\ oXW 

of Whe SeWWlemenW AmoXnW.  DefendanWV Vhall haYe no obligaWion Wo conWUibXWe an\ fXndV WoZaUd 

pa\menW of SeUYice AZaUdV be\ond Whe fXndV conWUibXWed Wo Whe SeWWlemenW AmoXnW. In Whe eYenW 

Whe CoXUW aZaUdV SeUYice AZaUd amoXnWV in e[ceVV of Whe amoXnW Vpecified in SecWion 5.2, 

DefendanWV Vhall haYe Whe opWion, in WheiU Vole and compleWe diVcUeWion, Wo WeUminaWe WhiV SeWWlemenW 

AgUeemenW, in Zhich caVe Whe WeUmV and pUoYiVionV of WhiV SeWWlemenW AgUeemenW Zill haYe no 

fXUWheU foUce and effecW ZiWh UeVpecW Wo Whe PaUWieV, and Whe PaUWieV Zill be UeVWoUed Wo WheiU 

UeVpecWiYe placeV in Whe AcWion aV of Whe CoXUW¶V MaUch 2, 2023 oUdeU VWa\ing Whe caVe deadlineV.  

DefendanWV Vhall be UeVponVible foU pa\ing WheiU oZn aWWoUne\V¶ feeV and e[penVeV. 

5.7 An\ Fee AZaUd and an\ SeUYice AZaUd(V) Vhall be paid Wo PlainWiffV¶ CoXnVel 

ZiWhin Vi[W\ (60) da\V afWeU Whe EffecWiYe DaWe. 
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5.11  The WeUmV of WhiV AgUeemenW UelaWing Wo Whe Fee AZaUd ZeUe noW negoWiaWed b\ 

Whe PaUWieV befoUe fXll agUeemenW ZaV Ueached aV Wo all oWheU maWeUial WeUmV of Whe pUopoVed 

SeWWlemenW, inclXding, bXW noW limiWed Wo, an\ WeUmV UelaWing Wo Whe Uelief Wo Whe SeWWlemenW ClaVV.  

The agUeemenW of Whe PlainWiffV Wo Whe SeWWlemenW iV noW condiWioned on Whe amoXnW of SeUYice 

AZaUdV Whe CoXUW appUoYeV. 

5.12  In Whe eYenW Whe JXdgmenW enWeUed pXUVXanW Wo WhiV VeWWlemenW doeV noW become 

final oU iV XlWimaWel\ oYeUWXUned on appeal, PlainWiffV¶ CoXnVel Vhall immediaWel\ UeWXUn in fXll Whe 

amoXnW of an\ Fee AZaUd and SeUYice AZaUd(V) pUeYioXVl\ paid Wo Whem. 

5.13  The pUocedXUe foU and Whe alloZance oU diValloZance b\ Whe CoXUW of an\ 

applicaWionV foU a Fee AZaUd and SeUYice AZaUdV Wo be paid oXW of Whe SeWWlemenW AmoXnW, aUe noW 

condiWionV of WhiV SeWWlemenW AgUeemenW, and an\ oUdeU oU pUoceeding UelaWing Wo Whe Fee AZaUd 

oU SeUYice AZaUdV, oU an\ appeal fUom an\ oUdeU UelaWing WheUeWo oU UeYeUVal oU doZnZaUd 

modificaWion WheUeof, Vhall noW opeUaWe Wo WeUminaWe oU cancel WhiV SeWWlemenW AgUeemenW, oU affecW 

oU dela\ Whe finaliW\ of Whe Final AppUoYal OUdeU and JXdgmenW appUoYing WhiV SeWWlemenW 

AgUeemenW and Whe SeWWlemenW VeW foUWh WheUein. 

5.14  PlainWiffV¶ CoXnVel Vhall pUoYide DefendanWV ZiWh all neceVVaU\ accoXnWing and 

Wa[ infoUmaWion, inclXding W-9 foUmV, ZiWh UeaVonable adYance noWice Wo alloZ DefendanWV Wo 

make an\ Fee AZaUd and SeUYice AZaUd pa\menW(V) aV VeW foUWh aboYe. Once DefendanWV make 

an\ Fee AZaUd and SeUYice AZaUd pa\menW(V) aV diUecWed in ZUiWing b\ PlainWiffV¶ CoXnVel, 

DefendanWV Vhall haYe no fXUWheU obligaWion Wo pa\ an\ addiWional VXmV Wo PlainWiffV¶ CoXnVel XndeU 

WhiV AgUeemenW and Vhall be held haUmleVV and indemnified b\ PlainWiffV¶ CoXnVel foU Whe diYiVion 

and diVbXUVemenWV of Whe Fee AZaUd amongVW and beWZeen PlainWiffV¶ CoXnVel, and foU Whe diYiVion 

and diVbXUVemenWV of Whe SeUYice AZaUdV amongVW and beWZeen PlainWiffV. 

5.15  In Whe eYenW WhaW an\ ClaVV MembeUV objecW Wo an\ aVpecW of WhiV SeWWlemenW, 

DefendanWV Vhall XndeU no ciUcXmVWanceV be obligaWed oU UeTXiUed Wo pa\ aWWoUne\V¶ feeV oU coVWV 

claimed b\ oU aVVociaWed ZiWh VXch objecWoUV (if an\). 
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VI. CLASS SETTLEMENT PROCEDURES 

6.1 ClaVV CeUWificaWion.  The PaUWieV agUee WhaW, foU VeWWlemenW pXUpoVeV onl\, WhiV 

AcWion Vhall be ceUWified aV a claVV acWion pXUVXanW Wo FedeUal RXle of CiYil PUocedXUe 23(a) and 

23(b)(3) ZiWh RepUeVenWaWiYe PlainWiffV aV Whe ClaVV RepUeVenWaWiYeV and PlainWiffV¶ coXnVel aV 

ClaVV CoXnVel. 

6.2 In Whe eYenW Whe SeWWlemenW AgUeemenW iV WeUminaWed foU an\ UeaVon, Whe 

ceUWificaWion of Whe SeWWlemenW ClaVV Vhall be YacaWed, and Whe AcWion Vhall pUoceed aV if Whe 

SeWWlemenW ClaVV had noW been ceUWified, and Whe paUWieV Zill be UeVWoUed Wo WheiU UeVpecWiYe placeV 

in Whe AcWion aV of Whe CoXUW¶V MaUch 2, 2023 oUdeU VWa\ing Whe caVe deadlineV. DefendanWV¶ 

condiWional conVenW heUein Wo ceUWificaWion of Whe ClaVV Vhall noW be XVed againVW DefendanWV b\ an\ 

PaUW\ oU non-paUW\ foU an\ pXUpoVe in WhiV AcWion oU an\ oWheU liWigaWion, laZVXiW, oU pUoceeding of 

an\ kind ZhaWVoeYeU. 

6.3 SeWWlemenW AppUoYal.  On oU befoUe JXne 2, 2023, PlainWiffV Vhall (i) moYe Whe 

CoXUW foU an oUdeU gUanWing PUeliminaU\ AppUoYal Wo WhiV AgUeemenW aV ZiWhin Whe Uange of poVVible 

Final AppUoYal; appUoYing ClaVV NoWice Wo Whe SeWWlemenW ClaVV MembeUV aV deVcUibed in PaUW IV 

aboYe; VeWWing a heaUing Wo conVideU Final AppUoYal of Whe SeWWlemenW and an\ objecWionV WheUeWo; 

and conWinXing Whe VWa\ of all pUoceedingV in Whe AcWion oWheU Whan WhoVe neceVVaU\ Wo obWain 

appUoYal of Whe VeWWlemenW; and (ii) moYe Whe UniWed SWaWeV DiVWUicW CoXUW foU Whe NoUWheUn DiVWUicW 

of CalifoUnia foU a VWa\ of all pUoceedingV in Whe DaiOe\ AcWion pending Final AppUoYal of Whe SeWWlemenW. 

DefendanWV Vhall haYe no obligaWion Wo make VepaUaWe filingV in VXppoUW of Whe moWion bXW ma\ do 

Vo aW WheiU elecWion afWeU Whe moWion haV been filed. If Whe CoXUW holdV a PUeliminaU\ AppUoYal 

heaUing, DefendanWV Vhall appeaU aW Whe heaUing Wo confiUm WheiU agUeemenW ZiWh Whe WeUmV of Whe 

SeWWlemenW aV pUoYided heUein. The PaUWieV agUee Wo Whe foUm and VXbVWance of Whe PUopoVed OUdeU 

of PUeliminaU\ AppUoYal, aWWached heUeWo aV E[hibiW D. 

6.4 Second Amended ComplainW foU SeWWlemenW. Solel\ foU pXUpoVeV of 

implemenWing WhiV AgUeemenW and effecWXaWing Whe pUopoVed SeWWlemenW, Whe PaUWieV agUee and 

VWipXlaWe WhaW: 
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(a) PlainWiffV Vhall Veek leaYe of CoXUW Wo file Whe Second Amended ComplainW 

foU SeWWlemenW, ZiWhoXW maWeUial changeV Wo Whe YeUVion aWWached heUeWo aV E[hibiW E, and 

DefendanWV Vhall conVenW Wo VXch amendmenW pXUVXanW Wo Fed. R. CiY. P. 15(a)(2). The moWion 

foU leaYe Wo file Whe Second Amended ComplainW foU SeWWlemenW Vhall be filed concXUUenWl\ 

ZiWh Whe moWion foU pUeliminaU\ appUoYal of Whe SeWWlemenW Vo WhaW Whe Second Amended 

ComplainW foU SeWWlemenW ma\ become opeUaWiYe Xpon Whe CoXUW¶V pUeliminaU\ appUoYal of 

Whe SeWWlemenW. ObWaining Whe CoXUW¶V appUoYal Wo file Whe Second Amended ComplainW foU 

SeWWlemenW, and Whe filing of Whe Second Amended ComplainW foU SeWWlemenW, aUe maWeUial 

condiWionV of WhiV AgUeemenW. 

(b) The PaUWieV agUee and VWipXlaWe WhaW DefendanWV ma\ Veek an oUdeU fUom Whe 

CoXUW WhaW Whe AllegaWionV aUe deemed conWUoYeUWed b\ Whe anVZeU pUeYioXVl\ filed b\ 

DefendanWV in UeVponVe Wo Whe cXUUenWl\ opeUaWiYe complainW in Whe AcWion, VXch WhaW no 

fXUWheU UeVponViYe pleading fUom DefendanWV iV UeTXiUed. 

(c) If foU an\ UeaVon Final AppUoYal of Whe SeWWlemenW doeV noW occXU, Whe 

Second Amended ComplainW foU SeWWlemenW Vhall be VWUicken fUom Whe UecoUd and Whe 

opeUaWiYe complainW in Whe AcWion Vhall be Whe complainW in effecW aV of MaUch 2, 2023.  

6.5 Final AppUoYal OUdeU and JXdgmenW.  No laWeU Whan WhiUW\ (30) da\V pUioU Wo Whe 

heaUing on Final AppUoYal, oU oWheUZiVe in accoUdance ZiWh Whe CoXUW¶V VchedXle foU Whe Final 

AppUoYal HeaUing, PlainWiffV Vhall moYe foU enWU\ of an oUdeU of Final AppUoYal, gUanWing Final 

AppUoYal of WhiV SeWWlemenW and holding WhiV AgUeemenW Wo be final, faiU, UeaVonable, adeTXaWe, and 

binding on all SeWWlemenW ClaVV MembeUV Zho haYe noW e[clXded WhemVelYeV aV pUoYided beloZ, 

and oUdeUing WhaW Whe VeWWlemenW Uelief be pUoYided aV VeW foUWh in WhiV AgUeemenW, oUdeUing Whe 

UeleaVeV aV VeW foUWh in PaUW VII, beloZ, and enWeUing jXdgmenW in WhiV caVe. DefendanWV Vhall haYe 

no obligaWion Wo make VepaUaWe filingV in VXppoUW of Whe moWion. If Whe CoXUW holdV a Final AppUoYal 

heaUing, DefendanWV Vhall appeaU aW Whe heaUing Wo confiUm WheiU agUeemenW ZiWh Whe WeUmV of Whe 

SeWWlemenW aV pUoYided heUein. 
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6.6 E[clXVionV and ObjecWionV.  The ClaVV NoWice Vhall adYiVe pUoVpecWiYe 

SeWWlemenW ClaVV MembeUV of WheiU UighWV Wo foUgo Whe benefiWV of WhiV SeWWlemenW and pXUVXe an 

indiYidXal claim; Wo objecW Wo WhiV SeWWlemenW indiYidXall\ oU WhUoXgh coXnVel; and, if Whe\ objecW, 

Wo appeaU aW Whe Final AppUoYal heaUing. 

6.7 If an\ SeWWlemenW ClaVV MembeU ZiVheV Wo objecW Wo Whe VeWWlemenW, Whe 

SeWWlemenW ClaVV MembeU mXVW VXbmiW a ZUiWWen objecWion Wo Whe Claim AdminiVWUaWoU. The ZUiWWen 

objecWion ma\ be VXbmiWWed b\ mail oU peUVonal deliYeU\.  To be Wimel\, iW mXVW be poVWmaUked (in 

Whe caVe of a mail VXbmiVVion) oU acWXall\ deliYeUed Wo Whe Claim AdminiVWUaWoU (in Whe caVe of 

peUVonal deliYeU\) no laWeU Whan Whe OpW-OXW and ObjecWion Deadline.  An\ ClaVV MembeU filing 

an objecWion mXVW be Zilling Wo demonVWUaWe WheiU VWanding (i.e., membeUVhip in Whe ClaVV) in oUdeU 

foU WheiU objecWion Wo be Yalid. Each objecWion mXVW inclXde:  (i) Whe caVe name and nXmbeU: ShaUSe 

eW aO. Y. A&W CRQceQWUaWe CR. eW aO., CaVe No. 19-cY-00768-BMC; (ii) Whe name, addUeVV, and 

Welephone nXmbeU of Whe objecWoU; (iii) Whe name, addUeVV, and Welephone nXmbeU of all coXnVel (if 

an\) Zho UepUeVenW Whe objecWoU, inclXding an\ foUmeU oU cXUUenW coXnVel Zho ma\ be enWiWled Wo 

compenVaWion foU an\ UeaVon if Whe objecWion iV VXcceVVfXl, and legal and facWXal VXppoUW foU Whe 

UighW Wo VXch compenVaWion; (iY) docXmenWV oU WeVWimon\ VXfficienW Wo eVWabliVh membeUVhip in Whe 

SeWWlemenW ClaVV; (Y) a deWailed VWaWemenW of an\ objecWion aVVeUWed, inclXding Whe gUoXndV WheUefoU; 

(Yi) ZheWheU Whe objecWoU iV, and an\ UeaVonV foU, UeTXeVWing Whe oppoUWXniW\ Wo appeaU and be heaUd 

aW Whe Final AppUoYal heaUing; (Yii) Whe idenWiW\ of all coXnVel (if an\) UepUeVenWing Whe objecWoU 

Zho Zill appeaU aW Whe Final AppUoYal heaUing and, if applicable, a liVW of all peUVonV Zho Zill be 

called Wo WeVWif\ in VXppoUW of Whe objecWion; (Yiii) copieV of an\ papeUV, bUiefV, oU oWheU docXmenWV 

Xpon Zhich Whe objecWion iV baVed; (i[) a deWailed liVW of an\ oWheU objecWionV VXbmiWWed b\ Whe 

SeWWlemenW ClaVV MembeU, oU hiV/heU coXnVel, Wo an\ claVV liWigaWionV VXbmiWWed in an\ VWaWe oU 

fedeUal coXUW in Whe UniWed SWaWeV in Whe pUeYioXV fiYe (5) \eaUV (oU affiUmaWiYel\ VWaWing WhaW no 

VXch pUioU objecWion haV been made); and ([) Whe objecWoU¶V VignaWXUe, in addiWion Wo Whe VignaWXUe 

of Whe objecWoU¶V aWWoUne\ (if an\). An\ ClaVV MembeU Zho failV Wo VXbmiW a ZUiWWen objecWion b\ 

Whe OpW-OXW and ObjecWion Deadline conWaining all of Whe infoUmaWion liVWed heUein Vhall noW be 
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peUmiWWed Wo objecW Wo Whe SeWWlemenW and Vhall be foUecloVed fUom Veeking an\ UeYieZ of Whe 

SeWWlemenW oU Whe WeUmV of Whe SeWWlemenW AgUeemenW b\ an\ meanV, inclXding bXW noW limiWed Wo 

an appeal.  The failXUe of Whe ClaVV MembeU Wo compl\ ZiWh Whe filing UeTXiUemenWV aboYe Vhall be 

gUoXndV foU VWUiking and/oU oYeUUXling Whe ObjecWion, eYen if Whe ObjecWion iV VXbmiWWed Wo Whe 

Claim AdminiVWUaWoU. The PaUWieV ma\ UeVpond Wo an\ objecWion Wo Whe SeWWlemenW ZiWh appUopUiaWe 

aUgXmenWV and eYidence.  An\ PaUW\ ma\ Veek CoXUW appUoYal, pUioU Wo Whe Final AppUoYal heaUing, 

Wo Wake a depoViWion of an\ ClaVV MembeU Zho VXbmiWV a Wimel\ ZUiWWen ObjecWion. 

6.8 ImmediaWel\ Xpon UeceipW of an\ objecWion, Whe Claim AdminiVWUaWoU Vhall 

foUZaUd Whe objecWion and all VXppoUWing docXmenWaWion Wo coXnVel foU Whe PaUWieV. AW leaVW VeYen 

(7) da\V pUioU Wo Whe heaUing on Final AppUoYal, PlainWiffV¶ CoXnVel Vhall file all VXch objecWionV 

and VXppoUWing docXmenWaWion ZiWh Whe CoXUW along ZiWh an\ UeVponVe Wo Whe objecWion made b\ 

Whe PaUWieV. 

6.9 The UighW Wo objecW Wo Whe pUopoVed SeWWlemenW mXVW be e[eUciVed indiYidXall\ 

b\ a SeWWlemenW ClaVV MembeU oU WheiU aWWoUne\, and noW aV a membeU of a gUoXp, claVV, oU VXbclaVV. 

6.10 SeWWlemenW ClaVV MembeUV Zho objecW Wo Whe pUopoVed SeWWlemenW Vhall Uemain 

SeWWlemenW ClaVV MembeUV, and Vhall be deemed Wo haYe YolXnWaUil\ ZaiYed WheiU UighW Wo pXUVXe 

an independenW Uemed\ againVW DefendanWV and Whe ReleaVed PaUWieV.  To Whe e[WenW an\ SeWWlemenW 

ClaVV MembeU objecWV Wo Whe pUopoVed SeWWlemenW, and VXch objecWion iV oYeUUXled in Zhole oU in 

paUW, VXch SeWWlemenW ClaVV MembeU Zill be foUeYeU boXnd b\ Whe Final SeWWlemenW OUdeU and 

JXdgmenW. 

6.11 E[clXVionV: A SeWWlemenW ClaVV MembeU ma\ UeTXeVW Wo be e[clXded fUom Whe 

SeWWlemenW ClaVV b\ doZnloading an e[clXVion fUom Whe SeWWlemenW WebViWe and VXbmiWWing Wo Whe 

Claim AdminiVWUaWoU a compleWed e[clXVion foUm; oU VXbmiWWing a Yalid UeTXeVW Wo e[clXde 

WhemVelYeV, aV deVcUibed in Whe NoWice, Wo Whe Claim AdminiVWUaWoU, and pXUVXanW Wo Whe addiWional 

pUocedXUeV: 

(a) Each UeTXeVW foU e[clXVion mXVW be in ZUiWing and Vigned ZiWh Whe 

UeTXeVWoU¶V VignaWXUe. 
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(b) A UeTXeVW foU e[clXVion ma\ be deliYeUed Wo Whe Claim AdminiVWUaWoU b\ 

mail oU peUVonal deliYeU\.  To be Wimel\, iW mXVW be poVWmaUked (in Whe caVe of a mail VXbmiVVion) 

oU UeceiYed b\ Whe Claim AdminiVWUaWoU (in Whe caVe of peUVonal deliYeU\) no laWeU Whan Whe OpW-OXW 

and ObjecWion Deadline.  

(c) ReTXeVWV foU e[clXVion mXVW inclXde (i) Whe UeTXeVWoU¶V name, addUeVV and 

email addUeVV; (ii) Whe UeTXeVWoU¶V VignaWXUe; (iii) Whe name and nXmbeU of WhiV AcWion; and (iY) a 

VWaWemenW WhaW he oU Vhe ZiVheV Wo be e[clXded fUom Whe SeWWlemenW ClaVV foU pXUpoVeV of WhiV 

SeWWlemenW. Each UeTXeVW foU e[clXVion can onl\ UeTXeVW e[clXVion foU WhaW one PeUVon. 

(d) A UeTXeVW foU e[clXVion WhaW doeV noW inclXde all of WhiV infoUmaWion, oU WhaW 

iV VenW Wo an addUeVV oWheU Whan WhaW deVignaWed in Whe NoWice, oU WhaW iV noW emailed oU poVWmaUked 

ZiWhin Whe Wime Vpecified, Vhall be inYalid, and Whe PeUVon VeUYing VXch a UeTXeVW Vhall Uemain a 

membeU of Whe SeWWlemenW ClaVV and Vhall be boXnd aV a SeWWlemenW ClaVV MembeU b\ WhiV 

SeWWlemenW AgUeemenW, if appUoYed. An\ membeU of Whe SeWWlemenW ClaVV Zho Wimel\ and Yalidl\ 

elecWV Wo be e[clXded fUom WhiV SeWWlemenW AgUeemenW Vhall noW: (i) be boXnd b\ an\ oUdeUV 

inclXding Whe Final SeWWlemenW OUdeU and JXdgmenW; (ii) VXbmiW a Claim, UeceiYe a SeWWlemenW 

BenefiW pa\menW, oU be enWiWled Wo an\ Uelief XndeU WhiV SeWWlemenW AgUeemenW; (iii) gain an\ UighWV 

b\ YiUWXe of WhiV SeWWlemenW AgUeemenW; oU (iY) be enWiWled Wo objecW Wo an\ aVpecW of WhiV SeWWlemenW 

AgUeemenW. 

6.12 The Claim AdminiVWUaWoU Vhall UeceiYe and pUoceVV UeTXeVWV foU e[clXVion fUom 

Whe SeWWlemenW ClaVV and pUompWl\ pUoYide PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel copieV 

WheUeof. If Whe Claim AdminiVWUaWoU UeceiYeV an\ UeTXeVWV foU e[clXVion afWeU Whe deadline foU Whe 

VXbmiVVion of VXch foUmV, Whe Claim AdminiVWUaWoU Vhall pUompWl\ pUoYide copieV WheUeof Wo 

PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel. The Claim AdminiVWUaWoU Vhall pUompWl\ log each 

UeTXeVW foU e[clXVion WhaW iW UeceiYeV and pUoYide copieV of Whe log and all VXch UeTXeVWV foU 

e[clXVion Wo Whe PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel, aV UeTXeVWed.  No laWeU Whan fiYe (5) 

bXVineVV da\V afWeU Whe OpW-OXW and ObjecWion  Deadline, Whe Claim AdminiVWUaWoU Vhall pUoYide Wo 
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PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel a compleWe opW-oXW liVW WogeWheU ZiWh copieV of Whe 

opW-oXW UeTXeVWV. 

6.13 The pUopoVed PUeliminaU\ AppUoYal oUdeU and Long FoUm NoWice Zill pUoYide 

WhaW an\ SeWWlemenW ClaVV MembeU ZiVhing Wo objecW oU e[clXde WhemVelYeV Zho failV Wo pUopeUl\ 

oU Wimel\ file oU VeUYe an\ of Whe UeTXeVWed infoUmaWion and/oU docXmenWV Zill be pUeclXded fUom 

doing Vo. 

6.14 No laWeU Whan VeYen (7) da\V afWeU Whe OpW-OXW and ObjecWion Deadline, Whe 

Claim AdminiVWUaWoU Vhall pUepaUe a liVW of Whe nameV of Whe PeUVonV Zho, pXUVXanW Wo Whe Long 

FoUm NoWice, haYe e[clXded WhemVelYeV fUom Whe SeWWlemenW ClaVV in a Yalid and Wimel\ manneU, 

and PlainWiffV¶ CoXnVel Vhall file WhaW liVW ZiWh Whe CoXUW. 

6.15 If a SeWWlemenW ClaVV MembeU VXbmiWV boWh a Claim FoUm and an e[clXVion 

UeTXeVW, Whe Claim FoUm Vhall Wake pUecedence and be conVideUed Yalid and binding, and Whe 

e[clXVion UeTXeVW Vhall be deemed Wo haYe been VenW b\ miVWake and UejecWed.  ClaVV MembeUV Zho 

file a UeTXeVW foU e[clXVion fUom WhiV SeWWlemenW Vhall noW be peUmiWWed Wo file an objecWion Wo WhiV 

SeWWlemenW oU Wo inWeUYene. CopieV of all UeTXeVWV foU e[clXVion UeceiYed b\ Whe Claim 

AdminiVWUaWoU b\ Whe OpW-OXW and ObjecWion Deadline WogeWheU ZiWh copieV of an\ ZUiWWen 

UeYocaWionV of UeTXeVWV foU e[clXVion UeceiYed b\ Whe OpW-OXW and ObjecWion Deadline, Vhall be 

deliYeUed Wo Whe PaUWieV¶ coXnVel no laWeU Whan 5 (fiYe) da\V afWeU Whe OpW-OXW and ObjecWion 

Deadline, oU aW VXch oWheU Wime aV Whe PaUWieV ma\ mXWXall\ agUee in ZUiWing. The Claim 

AdminiVWUaWoU Vhall alVo pUepaUe a liVW of Whe nameV of Whe peUVonV Zho haYe filed a Yalid and Wimel\ 

UeTXeVW foU e[clXVion, and PlainWiffV¶ CoXnVel Vhall file WhaW liVW ZiWh Whe CoXUW. 

6.16 If a SeWWlemenW ClaVV MembeU VXbmiWV boWh an objecWion and an e[clXVion 

UeTXeVW, Whe e[clXVion Vhall Wake pUecedence and be conVideUed Yalid and binding, and Whe objecWion 

Vhall be deemed Wo haYe been VenW b\ miVWake and UejecWed. SeWWlemenW ClaVV MembeUV ma\ objecW 

Wo oU opW oXW of Whe SeWWlemenW, bXW ma\ noW do boWh.   

6.17 The Claim AdminiVWUaWoU Vhall pUoYide Zeekl\ UepoUWV and a final UepoUW Wo 

PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel WhaW VXmmaUi]e Whe NoWice Plan, Whe nXmbeU of 

Case 1:19-cv-00768-BMC   Document 119   Filed 06/02/23   Page 34 of 49 PageID #: 5102



E[HcXWLRQ CRS\ 

 33  
 

objecWionV and UeTXeVWV foU e[clXVion, Whe nXmbeU of ClaimV made (boWh on a Zeekl\ baViV and 

WoWal amoXnW) caWegoUi]ed b\ claimV made ZiWhoXW pUoof of pXUchaVe and claimV made ZiWh pUoof 

of pXUchaVe and Whe WoWal dollaU YalXe of Whe claimV made, and oWheU peUWinenW infoUmaWion aV 

UeTXeVWed b\ PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel.  

6.18 DefendanWV ma\ WeUminaWe WhiV SeWWlemenW AgUeemenW if 500 oU moUe 

indiYidXalV haYe VXbmiWWed Yalid and Wimel\ UeTXeVWV Wo e[clXde WhemVelYeV fUom Whe SeWWlemenW.  

If DefendanWV elecW Wo WeUminaWe Whe SeWWlemenW pXUVXanW Wo WhiV pUoYiVion of Whe SeWWlemenW 

AgUeemenW, Whe\ Vhall pUoYide ZUiWWen noWice no laWeU Whan Wen (10) bXVineVV da\V afWeU Whe OpW-OXW 

and ObjecWion Deadline.  If DefendanWV WeUminaWe Whe SeWWlemenW XndeU WhiV VecWion of Whe 

AgUeemenW, Whe\ Vhall haYe no fXUWheU obligaWionV Wo pa\ Whe SeWWlemenW AmoXnW and Vhall be 

UeVponVible onl\ foU Whe feeV and e[penVeV acWXall\ incXUUed b\ Whe Claim AdminiVWUaWoU, foU Zhich 

Whe SeWWlemenW ClaVV UepUeVenWaWiYeV and PlainWiffV¶ CoXnVel aUe noW liable.   

6.19 ThiV SeWWlemenW Vhall become final on Whe fiUVW daWe afWeU Zhich all of Whe 

folloZing eYenWV and condiWionV haYe been meW oU haYe occXUUed (Whe ³EffecWiYe DaWe´): 

(a) The CoXUW haV pUeliminaUil\ appUoYed WhiV SeWWlemenW AgUeemenW 

(inclXding all aWWachmenWV), Whe SeWWlemenW VeW foUWh heUein, and Whe meWhod foU pUoYiding ClaVV 

NoWice; 

(b)  The CoXUW haV enWeUed a Final SeWWlemenW OUdeU and JXdgmenW in Whe 

AcWion; and 

(c) The laVW of Whe folloZing ZiWh UeVpecW Wo Whe Final SeWWlemenW OUdeU and 

JXdgmenW appUoYing WhiV SeWWlemenW AgUeemenW Vhall occXU:  
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(i) Whe e[piUaWion of Whe Wime Wo file a moWion Wo alWeU oU amend Whe Final 
SeWWlemenW OUdeU and JXdgmenW XndeU FedeUal RXle of CiYil 
PUocedXUe 59(e) ZiWhoXW an\ VXch moWion haYing been filed;  

(ii) Whe Wime in Zhich Wo appeal Whe Final SeWWlemenW OUdeU and 
JXdgmenW haV paVVed ZiWhoXW an\ appeal haYing been Waken; and  

(iii)  if a moWion Wo alWeU oU amend iV filed oU if an appeal iV Waken, 
immediaWel\ afWeU Whe deWeUminaWion of WhaW moWion oU appeal Vo WhaW 
iW iV no longeU VXbjecW Wo an\ fXUWheU jXdicial UeYieZ oU appeal 
ZhaWVoeYeU, ZheWheU b\ UeaVon of affiUmance b\ a coXUW of laVW 
UeVoUW, lapVe of Wime, YolXnWaU\ diVmiVVal of Whe appeal oU oWheUZiVe 
in VXch a manneU aV Wo peUmiW Whe conVXmmaWion of Whe SeWWlemenW, 
VXbVWanWiall\ in accoUdance ZiWh Whe WeUmV and condiWionV of WhiV 
SeWWlemenW AgUeemenW.  

FoU pXUpoVeV of WhiV SeWWlemenW AgUeemenW, an ³appeal´ Vhall inclXde an\ peWiWion foU a ZUiW of 

ceUWioUaUi oU oWheU ZUiW WhaW ma\ be filed b\ an\ PeUVon Zho iV noW a PaUW\ Wo WhiV SeWWlemenW 

AgUeemenW in connecWion ZiWh appUoYal oU diVappUoYal of WhiV SeWWlemenW. Each PaUW\ Wo WhiV 

SeWWlemenW AgUeemenW agUeeV Wo noW file an\ moWion Wo alWeU oU amend Whe Final SeWWlemenW OUdeU 

and JXdgmenW, oU an\ appeal in connecWion ZiWh appUoYal oU diVappUoYal of WhiV SeWWlemenW oWheU 

Whan an appeal oU pUoceeding Veeking VXbVeTXenW jXdicial UeYieZ peUWaining Volel\ Wo an\ Fee 

AZaUd VoXghW XndeU SecWion 5.1 oU SeUYice AZaUd(V) VoXghW XndeU SecWion 5.2. An\ appeal oU 

pUoceeding Veeking VXbVeTXenW jXdicial UeYieZ peUWaining Volel\ Wo an\ Fee AZaUd oU SeUYice 

AZaUd(V) Vhall noW in an\ Za\ dela\ oU affecW Whe Wime VeW foUWh aboYe foU Whe Final SeWWlemenW 

OUdeU and JXdgmenW Wo become final, oU oWheUZiVe pUeclXde Whe Final SeWWlemenW OUdeU and 

JXdgmenW fUom becoming final. 

CoXUW appUoYal of an\ Fee AZaUd VoXghW b\ PlainWiffV¶ CoXnVel and/oU Whe SeUYice AZaUdV 

VoXghW foU PlainWiffV, oU an\ denial, decUeaVe oU modificaWion WheUeof b\ Whe CoXUW oU on appeal, 

Vhall noW pUeYenW WhiV SeWWlemenW fUom becoming final and effecWiYe if all oWheU aVpecWV of Whe final 

jXdgmenW haYe been appUoYed, and Whe UemaindeU of Whe WeUmV of WhiV SeWWlemenW Vhall Uemain in 

effecW. 

If Whe SeWWlemenW iV noW made final, WhiV enWiUe SeWWlemenW AgUeemenW Vhall become nXll and 

Yoid, e[cepW WhaW Whe PaUWieV Vhall haYe Whe opWion Wo agUee in ZUiWing Wo ZaiYe Whe eYenW oU condiWion 
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and pUoceed ZiWh WhiV SeWWlemenW, in Zhich eYenW Whe SeWWlemenW AgUeemenW Vhall be deemed Wo 

haYe become final on Whe daWe of VXch ZUiWWen agUeemenW. 

6.20 TeUminaWion of AgUeemenW: The PaUWieV Vhall each haYe Whe UighW Wo WeUminaWe 

WhiV SeWWlemenW (bXW neiWheU PaUW\ Vhall be obligaWed Wo do Vo), e[cepW aV oWheUZiVe VeW foUWh in WhiV 

AgUeemenW, b\ pUoYiding ZUiWWen noWice of WheiU elecWion Wo do Vo Wo Whe oWheU PaUW\ ZiWhin WhiUW\ 

(30) da\V of:  

(a) Whe CoXUW¶V declining Wo enWeU Whe PUeliminaU\ AppUoYal oUdeU in 

VXbVWanWiall\ Whe foUm aWWached heUeWo oU failing Wo mainWain PUeliminaU\ AppUoYal of Whe 

AgUeemenW in a foUm maWeUiall\ VimilaU Wo Whe one VeW foUWh in Whe AgUeemenW; 

(b) Whe CoXUW UefXVing Wo appUoYe WhiV AgUeemenW oU an\ maWeUial paUW of iW; 

(c) an\ coXUW UeTXiUing an\ maWeUial change oU addiWion Wo Whe noWice pUogUam 

deVcUibed in Whe NoWice Plan;   

(d) an\ coXUW maWeUiall\ modif\ing Whe AgUeemenW in an\ manneU, inclXding, 

ZiWhoXW limiWaWion, an\ modificaWion WhaW (i) incUeaVeV Whe financial coVWV Wo DefendanWV Wo gUeaWeU 

Whan Whe SeWWlemenW AmoXnW of $15,000,000, Wo be deWeUmined in DefendanWV¶ Vole diVcUeWion; (ii) 

e[WendV Whe Claim Filing Deadline; and/oU (iii) changeV Whe definiWion oU Vcope of Whe SeWWlemenW 

ClaVV; 

(e) an\ coXUW declining Wo enWeU Whe PUeliminaU\ AppUoYal oUdeU oU Final 

SeWWlemenW OUdeU and JXdgmenW; 

(f) Whe daWe Xpon Zhich Whe Final SeWWlemenW OUdeU and JXdgmenW iV modified 

oU UeYeUVed in an\ maWeUial UeVpecW b\ an\ coXUW; 

(g) in Whe eYenW WhaW Whe CoXUW enWeUV an oUdeU and final jXdgmenW in a foUm oWheU 

Whan WhaW pUoYided aboYe (³AlWeUnaWiYe JXdgmenW´) and neiWheU of Whe paUWieV heUeWo elecW Wo 

WeUminaWe WhiV AgUeemenW, Whe daWe WhaW VXch AlWeUnaWiYe JXdgmenW iV modified oU UeYeUVed in an\ 

maWeUial UeVpecW b\ an\ coXUW; oU 

(h) WhiV AgUeemenW noW being Xpheld on appeal in an\ maWeUial UeVpecW.   
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6.21 EffecW if SeWWlemenW NoW AppUoYed oU AgUeemenW iV TeUminaWed.  ThiV 

AgUeemenW ZaV enWeUed inWo onl\ foU pXUpoVeV of VeWWlemenW. In Whe eYenW WhaW PUeliminaU\ oU Final 

AppUoYal of WhiV VeWWlemenW and WhiV AgUeemenW (oWheU Whan a doZnZaUd modificaWion of Whe Fee 

AZaUd PlainWiffV¶ CoXnVel Zill Veek XndeU SecWion 5.1 oU Whe SeUYice AZaUdV PlainWiffV Zill Veek 

XndeU SecWion 5.2) doeV noW occXU foU an\ UeaVon, oU if Final AppUoYal iV UeYeUVed on appeal (oWheU 

Whan a UedXcWion of an\ Fee AZaUd aZaUded Wo PlainWiffV¶ CoXnVel oU a UedXcWion of an\ SeUYice 

AZaUd aZaUded Wo PlainWiffV), When no WeUm oU condiWion of WhiV AgUeemenW, oU an\ dUafW WheUeof, oU 

diVcXVVion, negoWiaWion, docXmenWaWion, oU oWheU paUW oU aVpecW of Whe PaUWieV¶ VeWWlemenW 

diVcXVVionV Vhall haYe an\ effecW, noU Vhall an\ VXch maWWeU be admiVVible in eYidence foU an\ 

pXUpoVe in Whe AcWion, oU in an\ oWheU pUoceeding, Whe Second Amended ComplainW foU SeWWlemenW 

Vhall be deemed aXWomaWicall\ ZiWhdUaZn, and Whe paUWieV Zill be UeVWoUed Wo WheiU UeVpecWiYe placeV 

in Whe AcWion aV of Whe CoXUW¶V MaUch 2, 2023 oUdeU VWa\ing Whe caVe deadlineV. The PaUWieV agUee 

WhaW all dUafWV, diVcXVVionV, negoWiaWionV, docXmenWaWion, oU oWheU infoUmaWion pUepaUed in UelaWion 

Wo WhiV AgUeemenW, and Whe PaUWieV¶ VeWWlemenW diVcXVVionV, Vhall be WUeaWed aV VWUicWl\ confidenWial 

and ma\ noW, abVenW a coXUW oUdeU, be diVcloVed Wo an\ PeUVon oWheU Whan Whe PaUWieV¶ coXnVel, and 

onl\ foU pXUpoVeV of Whe AcWion. In addiWion, an\ objecWionV oU inWeUYenWionV ma\ noW be XVed aV 

eYidence in Whe AcWion oU an\ oWheU pUoceeding foU an\ pXUpoVe ZhaWVoeYeU. 

VII. RELEASES 

7.1 Upon Whe EffecWiYe DaWe and b\ opeUaWion of Whe jXdgmenW, Whe ReleaVing 

PaUWieV Vhall haYe fXll\, finall\, and foUeYeU UeleaVed, UelinTXiVhed, and diVchaUged againVW Whe 

ReleaVed PaUWieV all ReleaVed ClaimV (inclXding, ZiWhoXW limiWaWion, an\ XnknoZn claimV), aV Zell 

aV an\ claimV aUiVing oXW of, UelaWing Wo, oU in connecWion ZiWh Whe defenVe, VeWWlemenW, oU UeVolXWion 

of WhiV AcWion oU Whe ReleaVed ClaimV. 

7.2 PlainWiffV e[pUeVVl\ acknoZledge WhaW Whe\ aUe familiaU ZiWh pUincipleV of laZ 

VXch aV SecWion 1542 of Whe CalifoUnia CiYil Code, Zhich pUoYideV: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 
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RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE 
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR OR RELEASED PARTY.  

WiWh UeVpecW Wo Whe SeWWlemenW ClaVV MembeUV¶ ReleaVed ClaimV, each SeWWlemenW ClaVV MembeU 

Vhall be deemed Wo haYe e[pUeVVl\, knoZingl\, and YolXnWaUil\ ZaiYed and UelinTXiVhed, Wo Whe 

fXlleVW e[WenW peUmiWWed b\ laZ, Whe pUoYiVionV, UighWV, and benefiWV he oU Vhe ma\ oWheUZiVe haYe 

had XndeU SecWion 1542 of Whe CalifoUnia CiYil Code and all VimilaU fedeUal oU VWaWe laZV, UighWV, 

UXleV, oU legal pUincipleV of an\ oWheU jXUiVdicWion WhaW ma\ be applicable heUein.  In connecWion 

ZiWh Whe UeleaVe, Whe SeWWlemenW ClaVV MembeUV acknoZledge WhaW Whe\ aUe aZaUe WhaW Whe\ ma\ 

heUeafWeU diVcoYeU claimV pUeVenWl\ XnknoZn and XnVXVpecWed oU facWV in addiWion Wo oU diffeUenW 

fUom WhoVe Zhich Whe\ noZ knoZ oU belieYe Wo be WUXe ZiWh UeVpecW Wo maWWeUV UeleaVed heUein.  

NeYeUWheleVV, Whe SeWWlemenW ClaVV MembeUV acknoZledge WhaW a poUWion of Whe conVideUaWion 

UeceiYed heUein iV foU a UeleaVe ZiWh UeVpecW Wo XnknoZn damageV and complainWV, ZheWheU UeVXlWing 

fUom knoZn injXUieV and conVeTXenceV oU fUom XnknoZn injXUieV oU XnknoZn conVeTXenceV of 

knoZn oU XnknoZn injXUieV, and VWaWe WhaW iW iV Whe inWenWion of Whe SeWWlemenW ClaVV MembeUV in 

agUeeing Wo WhiV UeleaVe Wo fXll\, finall\, and foUeYeU VeWWle and UeleaVe all maWWeUV and all claimV 

WhaW e[iVW, heUeafWeU ma\ e[iVW, oU mighW haYe e[iVWed (ZheWheU oU noW pUeYioXVl\ oU cXUUenWl\ 

aVVeUWed in an\ acWion) conVWiWXWing SeWWlemenW ClaVV MembeUV¶ ReleaVed ClaimV. 

7.3 No AdmiVVion of LiabiliW\.  ThiV AgUeemenW UeflecWV, among oWheU WhingV, Whe 

compUomiVe and VeWWlemenW of diVpXWed claimV among Whe PaUWieV heUeWo, and neiWheU WhiV 

AgUeemenW noU Whe UeleaVeV giYen heUein, noU an\ conVideUaWion WheUefoU, noU an\ acWionV Waken Wo 

caUU\ oXW WhiV AgUeemenW aUe inWended Wo be, noU ma\ Whe\ be deemed oU conVWUXed Wo be, an 

admiVVion oU conceVVion of liabiliW\, oU Whe YalidiW\ of an\ claim, oU defenVe, oU of an\ poinW of facW 

oU laZ (inclXding bXW noW limiWed Wo maWWeUV UeVpecWing claVV ceUWificaWion) on Whe paUW of an\ PaUW\.  

Each of Whe PaUWieV XndeUVWandV and agUeeV WhaW Whe\ haYe enWeUed inWo WhiV SeWWlemenW AgUeemenW 

Volel\ Wo eliminaWe Whe bXUden and e[penVe of pUoWUacWed liWigaWion. The PaUWieV haYe deWeUmined 

WhaW iW iV deViUable and beneficial Wo Whem WhaW Whe AcWion be VeWWled in Whe manneU and Xpon Whe 

WeUmV and condiWionV VeW foUWh in WhiV SeWWlemenW AgUeemenW. DefendanWV haYe denied, and conWinXe 
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Wo den\, WhaW Whe\ haYe commiWWed an\ acW oU omiVVion giYing UiVe Wo an\ liabiliW\ oU YiolaWion of 

laZ. Specificall\, DefendanWV e[pUeVVl\ haYe denied, and conWinXe Wo den\, each and all of Whe 

claimV alleged b\ PlainWiffV in Whe AcWion, along ZiWh all Whe chaUgeV of ZUongdoing oU liabiliW\ 

againVW Whem aUiVing oXW of an\ of Whe condXcW, labelV, VWaWemenWV, acWV, oU omiVVionV alleged, oU 

WhaW coXld haYe been alleged, in Whe AcWion, and den\ WhaW conVXmeUV VXffeUed an\ haUm oU injXU\. 

DefendanWV haYe aVVeUWed, and conWinXe Wo aVVeUW, WhaW WheiU condXcW ZaV aW all WimeV pUopeU and in 

compliance ZiWh all applicable pUoYiVionV of laZ, and belieYe WhaW Whe eYidence deYeloped Wo daWe 

VXppoUWV WheiU poViWion WhaW Whe\ acWed pUopeUl\ aW all WimeV and WhaW Whe AcWion iV ZiWhoXW meUiW. In 

addiWion, DefendanWV mainWain WhaW Whe\ haYe meUiWoUioXV defenVeV Wo all claimV alleged in Whe 

AcWion, and WhaW claVV WUeaWmenW of Whe claimV iV noW appUopUiaWe. PlainWiffV and PlainWiffV¶ CoXnVel, 

on Whe oWheU hand, conWinXe Wo belieYe Whe claimV haYe meUiW, WhaW claVV ceUWificaWion iV appUopUiaWe, 

and WhaW Whe\ ZoXld pUeYail aW WUial. 

7.4  UndeU no ciUcXmVWanceV ma\ WhiV AgUeemenW, noU Whe facW of VeWWlemenW, noU 

Whe VeWWlemenW pUoceedingV, noU VeWWlemenW negoWiaWionV, noU an\ UelaWed docXmenW, pUoceedingV, oU 

VWaWemenWV made in connecWion ZiWh WhiV SeWWlemenW,  be XVed aV an admiVVion oU aV eYidence of 

an\ faXlW oU omiVVion b\ Whe ReleaVed PaUWieV, oU be offeUed oU UeceiYed in eYidence aV an 

admiVVion, conceVVion, pUeVXmpWion, oU infeUence of an\ ZUongdoing b\ Whe ReleaVed PaUWieV, oU 

foU an\ oWheU pXUpoVe, inclXding ZiWhoXW limiWaWion, conceUning Whe appUopUiaWeneVV of claVV 

ceUWificaWion, in WheVe oU an\ oWheU acWionV againVW DefendanW oU an\ oWheU ReleaVed PaUW\. The 

ReleaVed PaUWieV ma\ file Whe AgUeemenW and/oU Whe Final AppUoYal oUdeU in an\ acWion oU 

pUoceeding WhaW ma\ be bUoXghW againVW Whem in oUdeU Wo VXppoUW a defenVe oU coXnWeUclaim baVed 

on pUincipleV of UeV jXdicaWa, collaWeUal eVWoppel, UeleaVe, good faiWh VeWWlemenW, jXdgmenW baU oU 

UedXcWion, oU an\ WheoU\ of claim pUeclXVion oU iVVXe pUeclXVion oU VimilaU defenVe oU coXnWeUclaim.  

FoU Whe aYoidance of doXbW, neiWheU Whe SeWWlemenW, WhiV SeWWlemenW AgUeemenW (ZheWheU oU 

noW conVXmmaWed), inclXding an\ aWWachmenWV oU E[hibiWV heUeWo, Whe negoWiaWionV leading Wo Whe 

e[ecXWion of WhiV SeWWlemenW AgUeemenW and Whe SeWWlemenW, noU an\ pUoceedingV, commXnicaWionV, 

dUafWV, docXmenWV oU agUeemenWV Waken pXUVXanW Wo oU in connecWion ZiWh WhiV SeWWlemenW 
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AgUeemenW, and/oU appUoYal of Whe SeWWlemenW (inclXding an\ aUgXmenWV pUoffeUed in connecWion 

WheUeZiWh): 

(a) Vhall be offeUed oU UeceiYed againVW oU Wo Whe pUejXdice of an\ DefendanW aV eYidence of 

oU be conVWUXed aV oU deemed Wo be eYidence of an\ pUeVXmpWion, conceVVion, oU admiVVion b\ an\ 

DefendanW of Whe WUXWh of an\ allegaWionV b\ PlainWiffV oU an\ SeWWlemenW ClaVV MembeUV oU Whe 

YalidiW\ of an\ claim WhaW haV been oU coXld haYe been aVVeUWed in Whe AcWion, oU Whe deficienc\ of 

an\ defenVe WhaW haV been oU coXld haYe been aVVeUWed in Whe AcWion oU in an\ oWheU liWigaWion, 

inclXding, bXW noW limiWed Wo, liWigaWion of Whe ReleaVed ClaimV, oU of an\ liabiliW\, negligence, faXlW, 

oU ZUongdoing of an\ kind of an\ of Whe DefendanWV oU in an\ Za\ UefeUUed Wo foU an\ oWheU UeaVon 

aV againVW an\ of Whe DefendanWV, in an\ ciYil, cUiminal, oU adminiVWUaWiYe acWion oU oWheU 

pUoceeding; 

(b) Vhall be offeUed oU UeceiYed againVW an\ DefendanW aV eYidence of a pUeVXmpWion, 

conceVVion, oU admiVVion of an\ liabiliW\, negligence, faXlW, oU ZUongdoing, oU in an\ Za\ UefeUUed 

Wo foU an\ oWheU UeaVon aV againVW an\ of Whe PaUWieV, in an\ oWheU ciYil, cUiminal, oU adminiVWUaWiYe 

acWion oU pUoceeding; pUoYided, hoZeYeU, WhaW if WhiV SeWWlemenW AgUeemenW iV appUoYed b\ Whe 

CoXUW, Whe ReleaVed PaUWieV ma\ UefeU Wo iW Wo effecWXaWe Whe UeleaVe gUanWed Whem heUeXndeU;  

(c)  Vhall be offeUed oU UeceiYed againVW oU Wo Whe pUejXdice of an\ PlainWiff  aV eYidence of 

oU be conVWUXed aV oU deemed Wo be eYidence of an\ pUeVXmpWion, conceVVion, oU admiVVion b\ an\ 

PlainWiff of Whe meUiW oU YalidiW\ of an\ defenVe b\ DefendanWV; oU 

(d) Vhall be conVWUXed againVW DefendanWV, PlainWiffV, oU Whe SeWWlemenW ClaVV aV eYidence 

of a pUeVXmpWion, conceVVion oU admiVVion WhaW Whe conVideUaWion Wo be giYen heUeXndeU UepUeVenWV 

Whe amoXnW WhaW coXld be oU ZoXld haYe been UecoYeUed afWeU WUial oU in an\ pUoceeding oWheU Whan 

WhiV SeWWlemenW. 

7.5 ThiV AgUeemenW and all negoWiaWionV, coUUeVpondence and commXnicaWionV 

leading Xp Wo iWV e[ecXWion Zill be deemed Wo be ZiWhin Whe pUoWecWion of FedeUal RXle of EYidence 

408 and an\ analogoXV VWaWe oU fedeUal UXleV oU pUincipleV.  

Case 1:19-cv-00768-BMC   Document 119   Filed 06/02/23   Page 41 of 49 PageID #: 5109



E[HcXWLRQ CRS\ 

 40  
 

VIII. ADDITIONAL PROVISIONS 

8.1 BeVW EffoUWV.  SXbjecW Wo Whe limiWaWionV e[pUeVVed heUein, Whe PaUWieV¶ coXnVel 

Vhall XVe WheiU beVW effoUWV Wo: caXVe Whe CoXUW Wo giYe PUeliminaU\ AppUoYal Wo WhiV AgUeemenW and 

SeWWlemenW aV pUompWl\ aV pUacWicable; Wake all VWepV conWemplaWed b\ WhiV AgUeemenW Wo effecWXaWe 

Whe SeWWlemenW on Whe VWaWed WeUmV and condiWionV; coopeUaWe in addUeVVing an\ objecWion; and 

obWain Final AppUoYal of WhiV AgUeemenW. The PaUWieV and WheiU CoXnVel Vhall noW encoXUage an\one 

diUecWl\ oU indiUecWl\ Wo opW oXW oU objecW. If Whe CoXUW UeTXiUeV changeV Wo Whe AgUeemenW aV a 

pUeUeTXiViWe Wo PUeliminaU\ AppUoYal oU Final AppUoYal, Whe PaUWieV Vhall negoWiaWe in good faiWh 

UegaUding VXch changeV. 

8.2 ChangeV of Time PeUiodV.  The Wime peUiodV and/oU daWeV deVcUibed in WhiV 

AgUeemenW ZiWh UeVpecW Wo Whe giYing of noWiceV and heaUingV aUe VXbjecW Wo appUoYal and change 

b\ Whe CoXUW oU b\ Whe ZUiWWen agUeemenW of PlainWiffV¶ CoXnVel and DefendanWV¶ CoXnVel, ZiWhoXW 

noWice Wo SeWWlemenW ClaVV MembeUV e[cepW WhaW Whe Claim AdminiVWUaWoU Vhall enVXUe WhaW VXch 

daWeV aUe poVWed on Whe SeWWlemenW WebViWe. 

8.3 Time foU Compliance.  All Wime peUiodV VeW foUWh heUein Vhall be compXWed in 

calendaU da\V XnleVV oWheUZiVe Vpecified. If Whe daWe foU peUfoUmance of an\ acW UeTXiUed b\ oU 

XndeU WhiV AgUeemenW fallV on a SaWXUda\, SXnda\, oU coXUW holida\, WhaW acW ma\ be peUfoUmed on 

Whe ne[W bXVineVV da\ ZiWh Whe Vame effecW aV if iW had been peUfoUmed on Whe da\ oU ZiWhin Whe 

peUiod of Wime Vpecified b\ oU XndeU WhiV AgUeemenW. 

8.4 GoYeUning LaZ.  ThiV AgUeemenW iV inWended Wo and Vhall be goYeUned b\ Whe 

laZV of Whe SWaWe of Te[aV, ZiWhoXW UegaUd Wo conflicWV of laZ pUincipleV WhaW ZoXld UeTXiUe Whe 

applicaWion of Whe laZV of anoWheU jXUiVdicWion. 

8.5 EnWiUe AgUeemenW.  The WeUmV and condiWionV VeW foUWh in WhiV AgUeemenW 

conVWiWXWe Whe compleWe and e[clXViYe VWaWemenW of Whe agUeemenW beWZeen Whe PaUWieV heUeWo 

UelaWing Wo Whe VXbjecW maWWeU of WhiV AgUeemenW, VXpeUVeding all pUeYioXV negoWiaWionV and 

XndeUVWandingV, and ma\ noW be conWUadicWed b\ eYidence of an\ pUioU oU conWempoUaneoXV 

agUeemenW oU UepUeVenWaWion. The PaUWieV fXUWheU inWend WhaW WhiV AgUeemenW conVWiWXWeV Whe 
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compleWe and e[clXViYe VWaWemenW of iWV WeUmV aV beWZeen Whe PaUWieV heUeWo, and WhaW no e[WUinVic 

eYidence ZhaWVoeYeU ma\ be inWUodXced in an\ agenc\ oU jXdicial pUoceeding, if an\, inYolYing 

WhiV AgUeemenW. An\ amendmenW oU modificaWion of Whe AgUeemenW mXVW be in ZUiWing Vigned b\ 

each of Whe PaUWieV and WheiU coXnVel.   

8.6 WaiYeU of Reliance.  Each PaUW\ e[pUeVVl\ ZaUUanWV and UepUeVenWV WhaW Whe\ 

haYe had Whe oppoUWXniW\ Wo conVXlW ZiWh an aWWoUne\ and haYe caUefXll\ Uead and XndeUVWand Whe 

Vcope and effecW of Whe pUoYiVionV of WhiV AgUeemenW.  NeiWheU PaUW\ haV Uelied Xpon an\ 

UepUeVenWaWionV oU VWaWemenWV made b\ Whe oWheU PaUW\ heUeWo WhaW aUe noW Vpecificall\ VeW foUWh in 

WhiV AgUeemenW. 

8.7 FaiU SeWWlemenW. PlainWiffV and PlainWiffV¶ CoXnVel, baVed on WheiU oZn 

independenW inYeVWigaWionV and eYalXaWionV, haYe e[amined Whe benefiWV Wo be obWained XndeU Whe 

WeUmV of WhiV SeWWlemenW AgUeemenW and haYe conVideUed Whe claimV of PlainWiffV, Whe claimV of Whe 

aYeUage SeWWlemenW ClaVV MembeU, Whe UiVkV aVVociaWed ZiWh Whe conWinXed pUoVecXWion of Whe 

AcWionV, and Whe likelihood of VXcceVV on Whe meUiWV of Whe AcWionV.  PlainWiffV and PlainWiffV¶ 

CoXnVel Uecogni]e and acknoZledge Whe VignificanW e[penVe, lengWh, difficXlW\, and XnceUWainW\ of 

conWinXed pUoceedingV neceVVaU\ Wo pUoVecXWe Whe AcWionV againVW DefendanWV WhUoXgh WUial and 

appealV.  PlainWiffV and PlainWiffV¶ CoXnVel haYe alVo conVideUed Whe XnceUWain oXWcome and Whe UiVk 

of conWinXed liWigaWion, eVpeciall\ in comple[ liWigaWion VXch aV Whe AcWion, aV Zell aV Whe 

difficXlWieV and dela\V inheUenW in an\ VXch liWigaWion.  PlainWiffV and PlainWiffV¶ CoXnVel belieYe 

WhaW, afWeU conVideUing all Whe ciUcXmVWanceV, Whe pUopoVed SeWWlemenW VeW foUWh in WhiV AgUeemenW 

iV a jXVW, faiU, UeaVonable, and faYoUable UecoYeU\ in Whe beVW inWeUeVWV of Whe SeWWlemenW ClaVV and 

confeUV VXbVWanWial benefiWV Xpon Whe SeWWlemenW ClaVV. 

8.8 AdYice of CoXnVel.    PlainWiffV ZaUUanW and UepUeVenW WhaW Whe\ aUe effecWing 

WhiV SeWWlemenW and e[ecXWing WhiV AgUeemenW afWeU haYing UeceiYed fXll legal adYice aV Wo WheiU 

UeVpecWiYe UighWV and haYe been UepUeVenWed b\ PlainWiffV¶ CoXnVel in connecWion ZiWh enWeUing inWo 

WhiV AgUeemenW. PlainWiffV fXUWheU UepUeVenW and ZaUUanW WhaW Whe\ aUe enWeUing inWo Whe SeWWlemenW 

on behalf of WhemVelYeV indiYidXall\ and aV UepUeVenWaWiYeV of Whe ClaVV MembeUV, of WheiU oZn 
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fUee Zill and ZiWhoXW Whe UeceipW of an\ conVideUaWion oWheU Whan ZhaW iV pUoYided in Whe SeWWlemenW 

oU diVcloVed Wo, and aXWhoUi]ed b\, Whe CoXUW. PlainWiffV UepUeVenW and ZaUUanW WhaW Whe\ haYe 

UeYieZed Whe WeUmV of Whe SeWWlemenW in conVXlWaWion ZiWh PlainWiffV¶ CoXnVel and belieYe Whem Wo 

be faiU and UeaVonable. 

8.9 ClaVV RepUeVenWaWiYeV NoW Paid Wo LiWigaWe. ClaVV RepUeVenWaWiYeV UepUeVenW 

and ZaUUanW WhaW Whe\ aUe enWeUing inWo Whe AgUeemenW on behalf of WhemVelYeV indiYidXall\ and aV 

pUopoVed UepUeVenWaWiYeV of Whe ClaVV MembeUV, of WheiU oZn fUee Zill and ZiWhoXW Whe UeceipW of 

an\ conVideUaWion oWheU Whan ZhaW iV pUoYided in Whe AgUeemenW oU diVcloVed Wo, and aXWhoUi]ed b\, 

Whe CoXUW. 

8.10 Binding AgUeemenW.  ThiV AgUeemenW Vhall be binding Xpon and inXUe Wo Whe 

benefiW of Whe UeVpecWiYe heiUV, VXcceVVoUV, and aVVignV of Whe PaUWieV heUeWo. 

8.11 No WaiYeU.  The ZaiYeU b\ an\ PaUW\ of an\ pUoYiVion oU bUeach of WhiV 

AgUeemenW Vhall noW be deemed a ZaiYeU of an\ oWheU pUoYiVion oU bUeach of WhiV AgUeemenW. 

8.12 No AVVignmenW.  PlainWiffV and PlainWiffV¶ CoXnVel UepUeVenW and ZaUUanW WhaW 

none of PlainWiffV¶ ClaimV UefeUUed Wo in WhiV LiWigaWion oU WhiV SeWWlemenW AgUeemenW haYe been 

aVVigned, encXmbeUed, oU in an\ manneU WUanVfeUUed in Zhole oU in paUW. 

8.13 E[ecXWion in CoXnWeUpaUWV.  ThiV AgUeemenW Vhall become effecWiYe Xpon iWV 

e[ecXWion b\ all of Whe XndeUVigned. The PaUWieV ma\ e[ecXWe WhiV AgUeemenW in coXnWeUpaUWV and/oU 

b\ email, and e[ecXWion of coXnWeUpaUWV Vhall haYe Whe Vame foUce and effecW aV if all PaUWieV had 

Vigned Whe Vame inVWUXmenW. 

8.14 CapWionV.  CapWionV and VecWion nXmbeUV heUein aUe inVeUWed meUel\ foU Whe 

UeadeU¶V conYenience, and in no Za\ define, limiW, conVWUXe, oU oWheUZiVe deVcUibe Whe Vcope oU 

inWenW of Whe pUoYiVionV of WhiV AgUeemenW. 

8.15 E[WenVionV of Time.  The PaUWieV UeVeUYe Whe UighW, b\ agUeemenW and VXbjecW 

Wo Whe CoXUW¶V appUoYal, Wo gUanW an\ UeaVonable e[WenVion of Wime WhaW mighW be needed Wo caUU\ 

oXW an\ of Whe pUoYiVionV of WhiV AgUeemenW. 
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8.16 EnfoUcemenW of WhiV AgUeemenW.  The CoXUW Vhall UeWain jXUiVdicWion Wo enfoUce, 

inWeUpUeW, and implemenW WhiV AgUeemenW. All PaUWieV heUeWo VXbmiW Wo Whe jXUiVdicWion of Whe CoXUW 

foU WheVe pXUpoVeV. 

8.17 SeYeUabiliW\.  In Whe eYenW WhaW an\ pUoYiVion heUeof (oWheU Whan VecWionV 2.49, 

3.15, 5.3, 5.12, 6.18, oU 6.20) becomeV oU iV declaUed b\ a coXUW of compeWenW jXUiVdicWion Wo be 

illegal, XnenfoUceable, oU Yoid, WhiV SeWWlemenW AgUeemenW Vhall conWinXe in fXll foUce and effecW 

ZiWhoXW Vaid pUoYiVion. 

8.18 No PUimaU\ DUafWeU of SeWWlemenW AgUeemenW.  The deWeUminaWion of Whe WeUmV 

of, and Whe dUafWing of, WhiV SeWWlemenW AgUeemenW haV been b\ mXWXal XndeUVWanding afWeU 

negoWiaWion, ZiWh conVideUaWion b\ and paUWicipaWion of, Whe PaUWieV heUeWo and WheiU coXnVel. 

8.19 VaUiance in TeUmV.  In Whe eYenW of an\ YaUiance beWZeen Whe WeUmV of WhiV 

SeWWlemenW AgUeemenW and an\ of Whe E[hibiWV heUeWo, Whe WeUmV of WhiV SeWWlemenW AgUeemenW Vhall 

conWUol and VXpeUVede Whe E[hibiW(V). 

8.20 AXWhoUi]aWion Wo EnWeU SeWWlemenW AgUeemenW.  The indiYidXal Vigning WhiV 

SeWWlemenW AgUeemenW on behalf of DefendanWV UepUeVenWV WhaW he/Vhe iV fXll\ aXWhoUi]ed b\ 

DefendanWV Wo enWeU inWo, and Wo e[ecXWe, WhiV SeWWlemenW AgUeemenW on behalf of DefendanWV. 

PlainWiffV¶ CoXnVel UepUeVenW WhaW Whe\ aUe fXll\ aXWhoUi]ed Wo condXcW VeWWlemenW negoWiaWionV ZiWh 

DefendanWV¶ coXnVel on behalf of PlainWiffV, and Wo enWeU inWo, and Wo e[ecXWe, WhiV SeWWlemenW 

AgUeemenW on behalf of Whe SeWWlemenW ClaVV, VXbjecW Wo CoXUW appUoYal pXUVXanW Wo FedeUal RXle 

of CiYil PUocedXUe 23(e). PlainWiffV enWeU inWo and e[ecXWe WhiV SeWWlemenW AgUeemenW on behalf 

of WhemVelYeV, and aV UepUeVenWaWiYeV of and on behalf of Whe SeWWlemenW ClaVV, VXbjecW Wo CoXUW 

appUoYal pXUVXanW Wo FedeUal RXle of CiYil PUocedXUe 23(e). 

8.21 PlainWiffV Wo be InclXded in SeWWlemenW ClaVV.  PlainWiffV heUeb\ agUee noW Wo 

UeTXeVW Wo e[clXde WhemVelYeV fUom Whe SeWWlemenW ClaVV, and an\ VXch UeTXeVW Vhall be of no foUce 

oU effecW. 

8.22 NoWiceV.  All noWiceV Wo Whe PaUWieV oU coXnVel UeTXiUed b\ WhiV AgUeemenW, Vhall 

be made in ZUiWing and commXnicaWed b\ mail oU email Wo Whe folloZing addUeVVeV: 
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If Wo PlainWiffV oU PlainWiffV¶ CoXnVel: 

 Michael R. ReeVe, EVT. 
REESE LLP 
100 WeVW 93Ud SWUeeW, 16Wh FlooU 
NeZ YoUk, NeZ YoUk 10025 
Telephone:  (212) 643-0500 
 
Email:  mUeeVe@UeeVellp.com 

If Wo DefendanWV oU DefendanWV¶ CoXnVel: 

RXVVell H. FalconeU, EVT. 
GIBSON, DUNN & CRUTCHER LLP 
2001 RoVV AYenXe, SXiWe 2100 
DallaV, Te[aV 75201 
Telephone:  (214) 698-3170 
 
Email: RFalconeU@gibVondXnn.com   

 
  WiWh a cRS\ WR  
 
  SWephen Cole, EVT. 
  KeXUig DU PeppeU, Inc.  
  6425 Hall of Fame Lane  
  FUiVco, Te[aV 75034 
  Telephone: (469) 404-8943 
  E-mail: SWephen.Cole@kdUp.com 

 

8.23 PUoWecWiYe OUdeU.  All oUdeUV and deVignaWionV UegaUding Whe confidenWialiW\ of 

docXmenWV and infoUmaWion Uemain in effecW, and all PaUWieV and coXnVel Uemain boXnd Wo compl\ 

ZiWh Whe PUoWecWiYe OUdeU. 
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