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Superior Court of Califomnia,
Courty of 5an Diego
10/31/2018 at 05:53:22 Phi
Clerk of the Supenor Court

‘ Attorneys for Plaintiff, and dll others szmzlarly situated

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
 UNLIMITED JURISDICTION

Case No. 37.2018-00055549- CUU-HP-CTL
- CLASS ACTION COMPLAINT

(1) Violation of the California False
Advertising Act (Cal. Business & - '

, Professions Code §§ 17500 et seq.); and

(2) Violation of Unfair Competition Law -

ZALE DELAWARE, INC., and DOES 1 - (Cal. Business & Professions Code

- §§ 17200 et seq.)
(3) Violation of the Consumer Legal
Remedies Act. :

" Jury Trial Demanded
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Plaintiff GORDON HENRY LOVETTE (“Plamtlff ), individually and on behalf of allA
other members of the public similarly srtuated allege as follows:
NATURE OF THE ACTION
1. Plalntlff brmgs thls class action Complalnt against Defendant ZALE‘A u
-DELAWARE INC. (heremafter “Defendant”) to stop Defendant’s practlce of - talsely |
advertising its jewelry reparr serv1ce and to obtain redress for a California class of consumers '
(“Class Memhers”) Who changed ‘p'osition within the apr)licable statute of limitations .per-i.od, as ‘| -
a result of Defendant’ . false and mrsleadmg advertisements. |
2. Defendant isa corporatlon W1th principal place of busmess in OH and state of ”
incerporation in Delaware and 1s engaged in the sale and distribution of Jewelry
3. Defendant represents that its jewelry repair service would repair or replace.

Jewelry if consumers ablded by the terms of the service when this is in fact false. Defendant

| misrepresented and falsely advertised to Plaintiff and others similarly situated consumers,thelr A

jewelry repair services (hereinafter .“Class Products”).
4. Plaintiff and others similarly situated purchased or attempt to pur_chase
Defendant’s j'e“relry repalr s'erv.ice, and they did so on the basis that Defendant said t!hat'of
Plaintiff and other similarly situated continued to bring in their jewelry for a semi-annual
inspection, it Would repair or replace any item if the jew_elry becomes damaged.
| 5. Defendant’s misrepresentations to Plaintiff and others similarly situated caused
them to purehase or attempt Defendant’s jewelry service, which Plaintiff and others similarly
situated would not have purchased or attempted to purchase absent these misrepresentations by
Defendant and its employees. In" so doing, Defendant has violated California consumer-
'protect‘i‘on statutes, including the Unfair Competition Law, False Advertising Law, and. the
Donsumer Legal Remedies Act.
NATURE OF THE CASE & COMMON ALLEGATIONS OF FACT
6. ° Consumers purchase jewelry repair services advertised to be of a certain nature

and quality, and in the case at bar, they did so under the impression that Defendant would repair
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or replace damagéd Jjewelry if consumers abided by the terms, wherein they had the jewelry
_inspected semi-annually by Defendant. |

7. Consumers rely on the representations .and advertisements of 'jeWelry répair. '
- service pfovidefs in order to know which reéai; service to purchase. Defails as to the nature and - |
quality of the jewelry repaif sérv‘i;ce,‘ such as whether Defendant would repair or répl’ace th"el
jewelry when éonsumers abide by the terms of the serviée, in that they have Ijefeﬁdanf 1nspect |
the jewelry. seﬁqi-annually, are irriportant and material to cpnéur’ners at. the tirr_ie they 'pﬁrchase,
jewelry repairs services from a pafﬁcular vendor, as consumers are sensitive to the"nat‘uré and IR
‘quality of the j éwélry repair services they purchase, compared to what they could purcha_ée Afrom :
a chpetiﬁg vendor. | | |

8. ' Defehdant is engaged in the marketing and selling of jewelry repaiArAserv‘ices that
do not conduct repairs even if consumers cooperate with the terms of the service ag.reevment,
and the true ‘natﬁrc and quality of the jewelry repair services fhat Defendant sells is’ neither
disclosed to consumers nor discoverable by the same at the time of purchase.

9. ‘When consumers purchase jewelry repair services from jewelry repair vendors,
they.reésonably believe that they will receive services that is of the nature and quality that-wasv

advertised and disclosed at the.time they agree to purchase said services.

would not have purchased or attempted to purchase the jewelry repair services where Defendant
would not repair. their jewelry, even though consumers cdmpleted the mandatory bi-annual |
inspection, or they would have purchaéed jewelry repair services from a competitor.

11.  In Plaintiff’s case, Defeﬁdant refused to repair Plaintiff’s jeweiry,_ even though -
Plaintiff complied with the terms of 'the repair agreement, specifically Plaintiff submitted the
jéwelry to Defendant for a semi-annualA inspection, than what was originally advertised to
.Plaintiff at the time he agreed to purchase jewelry repair services.

12. Defendant conceals the fact that its repair services is not going to be of the nature

and quality advertised in order to deceive consumers into purchasing jewelry repair services
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10.  Defendant profits from the sale of the jewelry repair services. Many consumers |

CLASS ACTION COMPLAINT




C

11

12
13
14
15
16
17
18
19
20

21

22
23
24
25
26
27
28

S O 0 NN N

~

q

=

se 3:18-cv-02727-L-RBB  Document 1-2 Filed 12/03/18 PagelD.17 Page 6 of 27

that is different from that Which is advertised.
13. Defendant does not present consumers with a written copy of the correct terms
of the ‘purchase prior to purchase in order to conceal the deception that is at issue.in this case

14,  Defendant makes written and oral representations to consumers which contradrctv

consurne’r p'urchases the 's‘ervices

15.  The aforementloned written and oral representations are Ob_]CCtIVCly false and _ |

~ constitute false advertislng under Cal. Bus & Prof. Code §§ 17500 et. seq. an unlawful unfalr :

or deceptive business practices ‘under Cal. Bus. & Prof. Code §8 17200 et seq., and__further '

constitute a violation of Cal. Civ. Code §§ 1750 et. seq. | | o

16. "D_efendar__it’ s- violations of the law include without limitation the false ’advertieing;_"_

marketing, representations; and sale of the falsely advertised. Class Products to COnsurners'.in- .

California. ' |

1 7 ' On behalf_of the class, Plaintiff seeks an injunction requiring Defendant to ceaee e

advertising and selling the Class Producls in a manner that is deceptive, to..clisclose :the 'tr-u“e :

nature and qualityfof its Servicesin a conspieuous manner at or prior to the point of sale, and an o

award of damages to the Class Members, togéther with costs and reasonahle attorney35 fees.
URISDICTION AND VENUE |

18.  Thisclass action is brought pursuant to California Code of Civil Procedure § 382.

All claims in this matter arise exclusively under California law. This Court haszpersonal :

jurisdiction over Defendant ZALE DELAWARE, INC. because they conduct business and
maintain retail locations to provide their jeivelry repair services within this State. '

19.  This matter is properly brought in the Superior Court of the State. of California

for the County of San Diego, in that Plaintiff purchased the jewelry repair services from San
Diego County, and Defendant provided the products to Plaintiff in that location. |

THE PARTIES |
20.  Plaintiff GORDON HENRY LOVETTE is a citizen and resident of the State of
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California, County of San Diego..

21. Defendant ZALE DELAWARE, INC. is a Delaware corporation and
headquartered in Ohio. | |

22.  Plaintiff is informed and believes, and thereon alleg'es,' that .each anvd' all Qf the
acts and omissions 'alicged hcfeila were perforrhed by, or is attributéblé to; Defendaﬁf and/o:r.ifcs B
er'npl_o_yées-, agents, and/or third paﬁi-es-a(lcting on its behalf, éach acting as the age_:nt for the other, -

" with legal authority to act on the other’s behalf. The acts of any and. all ouf' Dgfen&antf_s ,

| employees, ‘égents', and/or third pafties acting' on its behalf, were in aécOrdangé wi»th, a_ﬁd :

| ‘represent, :the official policy of Defend_ant.

23.  The above named Defendant, and its subsidiaries and agents, are cdlleéﬁvely
referred to as “Defendants.” The true names and capacities of the Defendants sued he’re.:inias. | '_

DOE DEFENDANTS 1 through 10, inélusive, are currently unknown to Plaintiff, who therefore |

| ‘sues such Deféndants by fictitious names. Each of the Defendants designated herein as a DOE - | o

- is legaﬂy re'Aspohs'ible for the unlawful acts alleged herein. Plaintiff will seek leave of 'Couﬁ to -
amend the Complaint to reflect the true names and capacities of the DCE Defendants when _such"‘
‘ idenfities become known. | |
24, 'Plaintiff i§ informed and believes, and thereon alleges, that said Defendaﬁt isin - |
some manner intentionally, neg]igéntly, or otherwise responsible for the acts, -ofniss_ions,‘
occurrences, and transactions of each and all its emi)loyees, agents, and/or third parties acting
on its behalf, in proximately causing the damages herein alleged.

25. At all relevant times, Defendant ratified each and every act or omission
complained of herein. At all relevant times, Defendant, aided and abetted the acts and omissions |
as alleged herein.

PLAINTIFF’S FACTS

26. In or around July of 2008, Plaintiff purchased jewelry repair services in

conjunction with a diamond ring (“Ring”). Defendant represented that they would repair the

Ring, so long as Plaintiff brought the Ring to Defendant for semi-annual inspections.
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27.  In reliance on these representations, Plaintiff purchased Defendant’s jewelry
repair service along with the purchase of the Ring. ‘-
28.  From on or about july 2008 to the present, Plaintiff abiéled by-‘ the terms o_f the
repair services, wherein Plaintiff brought the Ring té Défendant fof -inépection»semi‘-annual’ly';‘
29. 'In or around February of 2018, the diamonds on, 4Plaintiff’ s ng became {.I’c')o_se
and were in danger of falling off. B )
30. Pl'ainfiff took the Ring for repairs to Defendarit.and asSegied that'De.:fen‘dantl mus;'t... o
: repéir- the Ring under the jeWelry, repair service he purchased in July 2008 o o ' |
31... - Defendant refused to repair the Ring. Defendant sfat_e_d that :it"would;not‘r:é.}j):fc‘lir:t:‘l-'
_the Rihg unless the diamond fell off the band. Defendan_f stated that the jewelry f;epa‘ir."gel‘-ylipe' |
does ndt_incluaé:rcpairs for stabilizing loose diamonds on their jeweiry prod'uctst |
32. | As a :esuit of Defendant’s refusal to repair the Ring, Plaﬁntiff _haé 'experiemﬁe
economic loss due to the paymént of valuable consideration fdr the jewelry.rep'ai;r,seryié_e that
he did vnot reéeive. . |

33.  Had Plaintiff known that Defendant’s jewelry repair service would not repair his- |

, Ri’ng,’ even though he co'mplied with all the reqhirements under the ternis.of the - repair

agreement, Plaintiff would not have purchased Defendant’s j.ewelry repair service.

34, Furthe/rmore, Plaintiff did not discover, nor could he have discovered, the true .
nature and qualify of the jeWel_ry repair service until after Plaintiff had pﬁrcha-scd .t'he':jewel'ry
rebair service.

35.. In fact, Defendant would not repair Plaintiff’s Ring, even though he complied
with the terms of the repair service, wherein Plaintiff brought the Ring to Defendant for
inspection semi-annually.

36.  For the jewelry repair service, Plaintiff paid more than valuable consideration. |
Plaintiff relied on the fact that the jewelry repairs services was being advertised as being of a
particular- nature and quality, namely that if Plaintiff complied ‘with the terms of the jewélry

repair service, then Defendant would repair his purchased jewelry when needed, at the time of
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his purchase. Plaintiff was never inforrned, in writing, orally, or in any conspicuons rnanner,
that he would purchase a jewelry repair service where Defendant would not repair his purchaSed
jewelry when needed. |
37. "When purchasing Defendant s jewelry reparr service, Defendant informed
Plamtrff that he would be guaranteed repair service. if he would comply with the regularly
required mspectronsr Plaintiff relied on Defendant’s statements about the nature and _quahty of
the jewelry repair service. in deciding to pu.rchase said services frorn 'Defendant over other
“competitors. Plalntrff felt assured by Defendant that the Jewelry repa1r service would be as
represented by Defendant namely that if Plaintiff completed the regular 1nspeetrons then |

,Defendant would repair hrs jewelry as needed. Plamtlff would not have agreed to purchase .

. Defendant ] Jewelry repair service if he had known that Defendant would dellver Jewelry repalr' 5

. services of a nature and quality other than what Defendant represented

‘ 38.  Defendant never informed Plamtlff that they would not repair his Jewelry even

“though Plaintiff complied with the semi-annual jewelry inspections, nor did-Plaintiff provide | .
his consent to reeeive such a service. |

39.  Knowledge of the true nature and quality of Defendlant’s'j_ewelry repair service

| would have impacted Plaintiff’s decision to purchase said services from Defendant over other

brands or sellers of jewelry repair services. Plaintiff would have found it important to his
purchase decision to know exactly. what he was purchasing, an.d he believed that he' was
purchasing jewelry repair services where if Plaintiff complied with the terms and .conditlens,.,
‘Defendant would repair his jewelry. | |

40. Plaintiff felt ripped off and cheated by Defendant for receiving jewelry repair
services that was different in nature and quality that that which Defendant represented. Plaintiff
Abelieves that Defendant will continue its action of duping consumers into purchasing jewelry
repair services that deviates significantly from Defendant’s representations, namely in the form
of telling consumers that if they complied with the terms and conditions of the services,

Defendant would repair their jewelry, when it in fact is not, unless Defendant’s practices are
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halted by way of an injunction.
41.  As aresult of Defendant’s fraudulent practices, described herein, Plai-n_tilffhas |
suffered emotional distress, wasted time, loss of money, and énxiety.
42.  Plaintiff alleges on information and belief that it is D’efcndant?s policy -and -
practice to misrepresent the true nature and q~ua1ify of ifsfjewelfy reApaAif‘ sérvice;s. Piai‘ntiff
asserts that this practice constitutes a fraudulént-omission of a material fact relating to fhe néture
and quélity of its produ'cts that would be important to a reasoﬁabl’e,gonsumer to.know at the
- time they purchase Defendant’s jev;lclry repair servicés.‘ - | |
43.  Plaintiff alleges on information and belief that Defendant’s policy .and-practice.
is to materially misrepresent the nature and quaiity of its jewelry répair s‘erv-icnev,. through',said
fraudulent omissions and misrepresentations,Ato induce consumers tb reasonably rely. oﬁ the said-, |
'miéreprésentations-, m order to induce their purcl?ase of jewelry fepair service ffdm Defendant
Qver.law abiding competitors. | | |

44.  Defendant has a duty to disclose the true nature and quality of its. jewelry repair

| service, iﬁcluding‘whether its Defendant will not repair the jewelry even though Plaintiff

complied with regular inspections, to consumers prior to the time they agree td purchase the
jewelry repair service from Defendant. Defendant has_a duty to disclose these material features
of their products bécause such features would be highly important to-a reasonablé éonsumer._

45, Such sales tactics rely on falsities and have a tendency to mislea_d and deceive a
reasonable consumer. |

'46.  Defendant expressly represented to Plaintiff, thfough written statements, the true

nature and quality of its products.

47. Plaintiff alleges that such representations were part of a common scheme to
mislead consumers and incentivize them to purchase Défendant’s jewelry repair‘s'ervice.

48. In purchasing the Class Products, Plaintiff relied upon Defendant’s
representations.

49.  Such representations were clearly false because the true nature and quality of the
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jewelry repair service was different than represented. .

50.  Plaintiff would not have purchased the products if he knew that the above-
referenced statements made by Defendant were false. - '

51. Had Defendant properly marketed advertised, ,and- r.epreSented the Class
Products Plaintiff would not have purchased the products '

52.  Plaintiff agreed to give his money, attention, and time to Defendant because of
the nature and quality of the Jewel,ry repair servrce that was advertrsed. Defendant beneﬁted '
from falsely advertising the nature and quality of its jewelry repair sertlice Defendant benefited
on the loss to Plaintiff and provided nothmg of benefit to Plalntrff in exchange. |

53. Had Defendant properly. marketed, advertlsed and represented the Class |
'Products no reasonable consumer who purchased or attempted to purchase the Jewelry repair A.
service would have believed that Defendant would repair the» jewelry after consumer complete |
the required inspections. | N

| 54.  Defendant’s acts and omissions were intentional, and re_sulted from Defendant’s
desire to mislead consumers into purchasing jewelry repair ser\-{ice— that will'not repair jewelry,
| even‘though Plaintiff and consumers comply with the required inspections. . |
CLASS ACTION ALLEGATIONS ' A
55: Plaintiff brings this action, on behalf of himself and all others similarly situated,
" and thus, seeks class certification under California Code of Civil Procedu_re § 382.

56.  The class Plaintiff seeks to represent (the “Class”) is defined as foliows:

All consumers, who, between the applicable statute of limitations
and the present, purchased or attempted to purchase. Class
Products, and whose Class Products, namely Defendant’s jewelry
repair service, would not repair the Jewelry even through the
jewelry was 1nspected semi-annually. :

| 57.  As used herein, the term “Class Members” shall mean and refer to the members
of the Class described above.
58.  Excluded from the Class is Defendant, its affiliates, employees, agents, and

attorneys, and the Court.
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CLASS ACTION COMPLAINT




Cas

‘o0 BN e w

O

10

11
12
13
14
15
16
17
18
19
20
2
22
23
24
25
26
27
28

P4

e 3:18-cv-02727-L-RBB  Document 1-2 Filed 12/03/18 PagelD.23 Page 12 of 27.

59.  Plaintiff reserves the right to amend the Class, and to add additional subclasses,
- if discovery and further investigation reveals such action is warranted. |
60.  Upon information and belief, the proposed class is composed of thousands of
persons. The members of the class are so' numerous that Jomder of all members would be
unfeasible and 1mpracrical |

~61.  No violations alleged in. thrs complamt are contingent on any mdmduahzed

| interaction of any kind between Class members and Defendant.

62. Rather, all claims in this matter arise fro_rn"the identical, false, afﬁrmativ.e
representations of the services, When in fact, snch'repres‘enlations Wéré false. |
63. There are common quest1ons of. law and fact as to the Class Members that
predommate over questions affecting only 1nd1v1dual members 1ncludmg but not limited to:
(a) Whether Defendant' engaged in unlawful,-unfalr, or deceptrve business
practices in selling Class' Products"t_o 'Plainti‘ff and oiher Class Members; -'
(b) Whether Defendant made misrepresentations with respeet.to the Class
' Plroducrs sold to consumers; |
(c) Whether Defendant profited from the sale of the wrongly advertised
jewelry repair service; ‘ '
(d) Whether Defendant yiolated Califo_rnia Bus. & Prof. Code -§. 17200, et
seq., California Bus. & Prof. Code § 17500, et seq., and Cal: Civ. C.
§1750 et seq.;
(e) Whether Plaintiff and Class Members are entitled to-equitable and/or"
injunctive relief;
63) Whether Defendant’s unlawful, unfair, and/or deceptive practices harmed
Plaintiff and Class Members; and
(g)  The method of calculation and extent of damages for Plaintiff and Class
Members.

64. Plaintiff is a member of the Class he seeks to represent
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65.  The claims of Plaintiff are not only typical of all Class members, they are
identical. |

66.  All claims of Plarntiff and the Class_are based ori the exact same legal theories. |

67. Plaintiff has no interest antagonistic to, or in, conﬂict with, the Class.

68.  Plaintiff is quahﬁed to, and ‘will, fairly and adequately protect the interests of

: each Class Member, because Plaintiff bought Class Products from Defendant durmg the Class

Perrod. Defendant s unlawful, unfair and/or fraudulent actions ‘concerns the same business-
practices described herein irrespectiVe of where. they occurred or w'ere experienced. -Plai_ntiﬁ’s
claims are typical of all Class Members as demonstrated herem ' |
69. Plaintiff will thoroughly and adequately protect the 1nterests of the Class havmg :
retained qualified and competent legal counsel to represent herself and the Class. |
70. . Commonquestions will predorninate, and there will be no unusual manageabiiity
:issues. o ' ' |
FIRST CAUSE OF ACTION
Violation of the California False Advertising Act
. (Cal. Bus. & Prof. Code §§17500 et seq.)
71.  Plaintiff incorporates by reference each allegation set forth above as fully set
forth herein. | |
72. Pursuant to California Business and Professions Code section 41_7500, et seq., it
is unlawful to engage in advertising “which is untrue or misleading, and which is known, or
“which by the exercise of reasonable care should be known, to be untrue or misleading . . . [or]
to so make or disseminate or cause to be so made or drssemmated any such statement as part of
a plan or scheme with the intent not to sell that personal property or those serv1ces, professronal
or otherwise, so advertised at the price stated therein, or as so advertised.”
73.  California Business and -Professions Code section 17500, et seq.’s prohibition
against false advertising extends to the use of false or misleading written statements.

74. Defendant misled consumers by making misrepresentations and untrue
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statements about the Class Products, namely, Defendant sold a jewelry repair service that was - '

of a nature and quality different than advertised, and made false representations to Plaintiff and

.other putative class members in order to solicit these transactions. ,

75. Defendant knew that its representations and omissions were untrue and

~mlslead1ng, and dehberately made the aforementroned representatlons and omissions in order

to deceive reasonable consumers like Plamtlff and other Class Members.

76. As a direct and prox1mate result of Defendant S mlsleadlng and false advertising,
Plaintiff and the other Class Members have suffered i 1n1ury in fact and have lost money or -
property, time, and attention. Plaintiff reasonably. relie‘d-‘upon Defendant’s representations
regarding the Class Products. In reasonable relrance on Defendant’s false advertisements,
Plaintiff and other Class Members purchased the Class Products. - In turn Plalntrff and other
Class Members ended up with products that were dlfferent in ways that put them in danger, and
therefore Plaintiff and other Class M’embers have sufferedpinjur'y in fact.

_ 77.  Plaintiff alleges that these false and mi.sleading. representations made by

Defendant constltute a “scheme with the intent not to sell that personal property or those

© Services, professronal or otherwise, so advertlsed at the price stated thérein, or as so advertised.”

78. Defendant advertised to Plaintiff and.other putative class members, through

written representations and omissions made by Defendant and its employees, that the Class

- Products would be of a particular nature and quality.

79.  Thus, Defendant knowingly sold Class Products to Plaintiff and other putative
class members. -

80.: The misleading and false advertising deserihed herein presents a continuing
threat to Plaintiff and the Class'Members in that Defendant persists and continues to engage in

these practices, and will not cease doing so unless and until forced to do so by this Court.

‘Defendant’s conduct will continue to cause irreparable injury to consumers unless enjoined or

restrained. Plaintiff is entitled to preliminary and permanent injunctive relief ordering

Defendant to cease its false advertising, as well as disgorgement and restitution to Plaintiff and
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-\

all ClasQ,Members Defendaﬁt’s revenues associated with their false advertisiﬁg, or such.po'rtion
of those revenues as the Court. may find equitable. | |
SECOND CAUSE OF ACTION
- Violation of Unfair'Bilsin_ess Practices Act:
' (Cal‘..Bus. & Prof. Code §§ 17200 et seq.)

81.  Plaintiff incorporates by reference. éach_ allégation set forth.:abqve as fully éet
forth herein. | ”

82.  Actions for relief under the'unf-’air compqtifio_n law may be based on any bﬁsingﬁss :
act or practice that is within the broad definition of the UCL. Such violations of the UCL occur
as a result of unlawful, unfair or fraudulent business acts and practices. A plainﬁff is required
to provide evidence of a causal connection between é defendants' ‘businessA practices and the-
alleged harm--that is, évidence that the defendants' conduct caused or was likely to cause
substantial injury. It is insufficient for a plaintiff to show ﬁerely that the Defendént’s conduct
created a risk of harm. Furthermore, the "act 01" practAice"' aspect of the statutory definition of
unfair cdmp¢tition covers any.singlev act of'mi-scpnduct, as.well as ongoing misconduct.

. UNFAIR |

83. California Business & Professions Code § 17200 prohibits any “unfair . . .
busingss act or practice.” Defendant’s acfs, omissions,‘misrebresentations, and practices as
alleged herein also constitute “unfair” business écts and practices within the meaning of the
UCL in that ité conduct is substantiaily injurious-to consumers, offends public policy, and is
immoral, unethical, oppressive, and unscruﬁulous as the grayity of the conduct oﬁtweighs any

" alleged beneﬁté attributable to such conduct. There were reasonably _available- altematiQes to
further Defendant’s legitimate business interests, other than the conduct described herein.
Pléintiff reserves the right to allege further conduct which constitutes other unfair business acts
or practices. Such conduct is ongoirig and continues to this date.

84.  In order to satisfy the “unfair” prong of the UCL, a consumer must show that the

injury: (1) is substantial; (2) is not outweighed by any countervailing benefits to consumers or
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competition; and (3) is not on,é.that consumers themselves could reésonably.have avoided. |

85.  Here, Defendant’s conduct has caused and continues to cause substantial injury '
to Plaintiff and members of .the Class. Plaintiff and members of the Class have suffered injury
in fact due to Defendant’s decision to sell thém falsely described Class Prodﬁcts.. Thus,
Defendant’s ;;'onduct has causéd substantial injury to Plaintiff and the members of the-Class. .

86.  Moreover, Defendant’s conduct as alleged herein solely Beneﬁts Defendant
while providing_ no béneﬁt of éhy kiﬁd_ to any consumer. Such deception utilized by Dcféndant
convinced Plaintiff and rﬁembers 6f the Class t}iaf the Clasé Products were a certain_'nature and
quality in ofdéf to induce them ;;o sbend money on said Class Products. In fact, knowing fhat
Class Products were not of thig nature and quality, Defendaﬁt unfairly profited froﬁ their sale.
Thus, the injury sﬁffered by‘PlaiAntiff and the ﬁlembers of the Class is not outweighed by any
countervailing benefits to consumers.

87. Finally, ‘thg injury suffered by Plaintiff and members of the Class is not an injury |
that these consumers: could -.reaso_nably have .avoided. After Defendant falsely represented the.
Class Products, Plaintiff and class members. suffered injury in fact due to Defendant’s sale.of
Class Producfs to them. Defendant failed to take reasongble steps to inform Plaintiff and class
members that th'e Class Products were not acive_rtised as having the nature and quality that they
in fact have. As such, Defendant took advaﬁtage of Defendant’s position of perceived power in-
order to deceive Plaintiff and the Class members to purchase a jewelry rgpair service where
Defendant v.vou.ld not ;epair the jewelry even though Plaintiff complied with the reqﬁired
inspections. Therefore, fhe injury suffered by Plaintiff and members of the Class is not an injury
which these consumers cbuld reasonably have évoided.’

88.  Thus, Defendant’s conduct has violated the “unfair” prong of California Business
& Professions Code § 17200.

FRAUDULENT
89. California Business & Professions Code § 17200 prohibits any “fraudulent ...

business act or practice.” In order to prevail' under the “fraudulent” prong of the UCL, a
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_ consumer must allege that the fraudulent business practice. was likely to deceive members of

the public..

90.  The-test for “fraud” as contemplated by Cali‘fornia Business and Professions
Code § 17200 is whether the public is likely to be deceived. Unlike common law fraud, a §
17200 violation can be‘ establrshed even it" no one was actually deceived, relied upon the
fraudulent practlce or sustamed any damage ‘ | | |

91.  Here, not only were Plarntrff and the Class members likely to be deceived, but |
these consumers were actually decerved by Defendant Such deceptron is evrdenced by the fact .
that Plamtlff agreed to purchase Class Products under the basic assumption that-Defendant
would repair the jewelry i,f Plaintiff \"vould,‘comply with semi-annual inspections, when in fact
they would not, rather, they refused. to repair Plaintiff’s jewelry, even though he complied with
the semi-annual inspections. Plaintiff’s reliance upon Defendant’s deceptive statements is
reasonable due to tbe_ unequal ‘barg‘aining powers of Defendant and Plaintiff. For thensame- |
reason, it is likely that Deferrdant’s fraudutent business practice would deceive other members
of tbe public. |

92.  As explained above ‘Defendant deceived Plaintiff and other Class Members by

representing the Class Products as being a certam nature and quality when in reahty they were | -

a significantly different, and thus falsely represented the Class Products

93.  Thus, Defendant’s conduct has violated the “fraudulent” pronglof California

Business & Professions Code § 17200.

- UNLAWFUL
94. California Business and Professions Code Section 17200, et seq. prohibits “any
unlawful...business act or practice.” a | |
95.  As explained above, Defendant deceived Plaintiff and other Class Members by
representing the Class Products as being of a nature and quality different from what they actually
were.

96. Defendant used false advertising, marketing, and misrepresentations to induce
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Plaintiff and Class Mernbers to purchase the Class Products, in'violation of California Business
and Pro"fessions Code Section' 17500, et seq.. Had Defendant not falsely advertised, marketed,
or misrepresented the Class Products, Plaintiff and Class Members would not have. purchas'ed ,
the Class Products Defendant’s conduct therefore caused and continues to cause economlc_
harm to Plamtiff and Class Members
97.  This practice of making these representations by Defendant is. therefore ‘an .
“unlawful” business praetiee or act under Business and Professions Code Section 17200 ef seq.
. 98. Defenda_nt'has thus .e'rigaged- iri unlawful, un’fai-r,l and fraudulent businessv. acts -

entitling Plaintiff _arid Class Members to judgment and equitable relief against Defendant, as set

section 17203, Plaintiff and Class Members seek an order requiring Defendant to 1mmed1ately‘
cease such acts of unlawful _unfair, and fraudulent business practices and requiring Defendant
to correct its actions. | A '
| THIRD CAUSE OF ACTION
Violation of Consun:ler.Legal Remedies Act
o (Cal. Civ. Code §§ 1770 et seq.'),l‘.
.99, Plai-ntiff incorporates the foregoing paragraphs as though the same were set forth
at length herein. | | |
100. Defendant’s actions as detailed above constitute a violation of ‘_the'Consumer
Legal Remedies Act, Cal. Civ. C_ode §1770 to the extent that Defendant violated the following
provisions of the CLRA
a. Passing off goods or services as those of another; Cal. Civ. Code § 1770(1)
b.” Representing that goods or services are of a particular standard, quality, or -
grade, or that goods are of a particular style or model, if they are of another;
Cal. Civ. Code § 1770(7); '
c. Advertising goods or services with intent not to sell them as advertised; Cal.

Civ. Code §1770(9);
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d. Representing that a transaction confers or involves rights, remedies, or
obligations which it does not have or'involve; or which are prohibited by law;
Cal. Civ. Code §1770(14); and |

e. Representing that the subject of a transaction has been supnlied in accofdanee i

with a previous representation when it has not; Cal. Civ. Code §1770(16)..

- 101. Onmor about September 20,2018, through his Counsel of record, using e’ertiﬁed 1

mail with a r_eturn:receipt.reQuested,, Plaintiff served Defendant with notice of their violations ;

-of the CLRA. (attached hereto as EXHIBIT A), and asked that Defendant correct, repair, replace
| or etherwise rectify the -go'o‘ds and services alleged to be in violation of the CLRA; thi's'

‘ correspondence adv1sed Defendant that it must take such action within thirty (30) calendar days -l

and pointed Defendant to the prov131ons of the CLRA that Plaintiff believes to have béen |

violated by- Defendant Defendant has not replied to thlS correspondence in a satlsfactory’ I

manner, and have thereby refused to timely correct, repair; replace or otherwise rectify the
issues raised therein. |
‘MISCELLANEOUS ;
102. ° Plaintiff ‘an'd.Class Members allege that they have fully complied Wlth a.ll-

contractual and other legal obligations and -fully complied with all conditions precedent to -

bringing this action or that all such obligations or conditions are excused.
| PRAYER FOR RELIEF o
103. Plaintiff, on behalf of herself and the Class, requests: the following relief:

(a) An order certifying the Class and appointing Plaintiff as Representatiye :
of the Class;

(b) An order certifying the undersigned counsel as Class Counsel; |

(©) An order requiring ZALE DELAWARE, INC., at its own cost, to notify

all Class Members of the unlawful and deceptive conduct herein,;

(d) An order requiring ZALE DELAWARE, INC. to engage in corrective

advertising regarding the conduct discussed above;

(e) Actual damages suffered by Plaintiff and Class Members as applicable or
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“full res’pitutioh of all funds acquired from Plaintiff-and Class Members
from the salé of misbranded Class Products during the relevant class
period;
(ﬁ. ) 'P'Un‘itive‘damag,es; as allowable, in an amount determined by thé Couff or |-
fv]ury, | o |
v'(g').l All reasonable and  necessary attorneys fees and costs prov1dcd by'
o :statute ‘common law or the Court’s mherent power; | |
(h) . : ,Pre- and post-Judgment interest; and | | _
(1) All other relief, general or special, legal and equitable, to Wthh P1a1nt1ff |
- and‘Class Members may be justly entitled as deemed by: the Court.
REQUEST FOR JURY TRIAL

104. Plaintiff _f'equests a trial by jury as to all claims so triable.

Dated: ‘(f)ctober 31,2018 . Respectfully submitted,

LAW OFFICES OF TODD M. FRIEDMAN,PC

By:

TODD M. FRIEDMAN, ESQ. ,
Attorney for Plaintiff GORDON,L()VETTE
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