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A. INTROD8CTION 

The SUeVeQW caVe iV a SXWaWiYe claVV acWiRQ iQ Zhich PlaiQWiff Emil\ FUieQd (³PlaiQWiff´)1 

allegeV WhaW DefeQdaQWV FGF BUaQdV (USA), IQc. aQd FGF BUaQdV, IQc. (cRllecWiYel\, ³DefeQdaQWV´ 

RU ³FGF´) falVel\ adYeUWiVed ceUWaiQ QaaQ SURdXcWV aV beiQg baked iQ a WUadiWiRQal WaQdRRU RYeQ WR 

hRQRU 2,000 \eaU Rf WUadiWiRQ ZheQ, aV PlaiQWiff allegeV, DefeQdaQWV acWXall\ baked WhaW QaaQ RQ aQ 

³eQdleVV´ cRQYe\RU belW WhaW URWaWeV WhURXgh a gaV-fiUed cRmmeUcial RYeQ WhaW DefeQdaQWV SaWeQWed.  

PlaiQWiff haV alleged WhaW WhiV maUkeWiQg SUacWice YiRlaWeV YaUiRXV VWaWXWRU\ aQd cRmmRQ laZ claimV 

VRXQdiQg iQ fUaXd aQd XQjXVW eQUichmeQW. DefeQdaQWV deQ\ PlaiQWiff¶V allegaWiRQV aQd deQ\ aQ\ 

deceSWiYe acWV RU ZURQgfXl behaYiRU.  

The liWigaWiRQ WR WhiV SRiQW haV beeQ bRWh iQ-deSWh aQd cRQWeQWiRXV.  AfWeU fXll\ bUiefiQg 

DefeQdaQWV¶ mRWiRQ WR diVmiVV, Zhich WhiV CRXUW laUgel\ deQied, Whe SaUWieV haYe SURSRXQded 

ZUiWWeQ diVcRYeU\, haYe each SURYided mXlWiSle URXQdV Rf VXSSlemeQWal UeVSRQVeV, haYe each filed 

aQd bUiefed mRWiRQV WR cRmSel (ZiWh mXlWiSle aSSeaUaQceV befRUe MagiVWUaWe JXdge Valde]), haYe 

cRmSleWed Whe deSRViWiRQ Rf PlaiQWiff, aQd haYe SURdXced aQd UeYieZed WhRXVaQdV Rf SageV Rf 

SURdXcWiRQ.   

The VeWWlemeQW QegRWiaWiRQV ZeUe VimilaUl\ haUd fRXghW.  AfWeU fRXUWeeQ hRXUV Rf aUmV-

leQgWh QegRWiaWiRQV befRUe Whe HRQ. JXdge DeQlRZ (ReW.), a Zell-UeVSecWed aQd e[SeUieQced JAMS 

mediaWRU aQd fRUmeU U.S. MagiVWUaWe JXdge fRU Whe NRUWheUQ DiVWUicW Rf IlliQRiV, Whe PaUWieV agUeed 

XSRQ Whe SUiQciSal WeUmV Rf Whe SURSRVed SeWWlemeQW AgUeemeQW, Zhich Whe\ laWeU memRUiali]ed iQ 

Whe SeWWlemeQW AgUeemeQW WhaW iV Whe VXbjecW Rf WhiV mRWiRQ.2  

 
1 CaSiWali]ed WeUmV QRW defiQed heUeiQ haYe Whe meaQiQg giYeQ Whem iQ Whe SeWWlemeQW AgUeemeQW VXbmiWWed heUeZiWh. 
2 The aUgXmeQWV cRQWaiQed iQ WhiV bUief aUe made fRU VeWWlemeQW SXUSRVeV RQl\. AlWhRXgh DefeQdaQWV dR QRW RSSRVe 
PlaiQWiff¶V mRWiRQ, DefeQdaQWV haYe iQfRUmed PlaiQWiff WhaW: (i) The\ UeVeUYe WheiU UighW WR aUgXe WhaW claVV ceUWificaWiRQ 
ZRXld be imSURSeU if WhiV caVe SURceeded RQ Whe meUiWV, aQd WhaW Whe elemeQWV QeceVVaU\ fRU claVV ceUWificaWiRQ aUe QRW 
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B. BACKGRO8ND 

OQ NRYembeU 16, 2018, WhiV maWWeU ZaV iQiWiall\ bURXghW b\ PlaiQWiff, iQdiYidXall\ aQd RQ 

behalf Rf SXWaWiYe claVV membeUV (Whe ³LiWigaWiRQ´).  The CRmSlaiQW alleged WhaW DefeQdaQWV 

iQWeQWiRQall\ miVlabeled ceUWaiQ Rf WheiU QaaQ SURdXcWV (³PURdXcWV´)3 aV beiQg ³TaQdRRU RYeQ 

baked´ aQd ³HAND-STRETCHED AND TANDOOR OVEN-BAKED TO HONOR 2,000 

YEARS OF TRADITION´ WR Wake adYaQWage Rf Whe cRQVXmeU aSSeWiWe fRU aUWiVaQal aQd aXWheQWic, 

Vmall-baWch, haQdcUafWed fRRdV. CRmSlaiQW (DkW. 1), �� 17-26.  PlaiQWiff haV alleged WhaW WaQdRRU 

RYeQV cRQViVW Rf a cla\ RU VWRQe heaWiQg VXUface, VXUURXQded ZiWh iQVXlaWiRQ (WUadiWiRQall\ VaQd) 

aQd aQ RXWeU hRXViQg (WUadiWiRQall\ VWRQe maVRQU\ RU eaUWh hRXViQg).  AccRUdiQg WR PlaiQWiff, Whe\ 

aUe c\liQdUical aQd QaUURZ aW Whe WRS WR UeWaiQ heaW, ZiWh Whe cRRkiQg chambeU beiQg YeUWical abRYe 

Whe heaW VRXUce, aQd W\Sicall\ bXUQ chaUcRal RU ZRRd.  BecaXVe Rf Whe iQYRlYed, haQdV-RQ aWWeQWiRQ 

UeTXiUed, a bakeU caQ W\Sicall\ RQl\ bake RQe RU WZR SieceV Rf QaaQ aW RQce iQ a WaQdRRU RYeQ.  A 

WUadiWiRQal WaQdRRU RYeQ iV deSicWed belRZ iQ FigXUe 1, aQd a mRdeUQ WaQdRRU RYeQ iV deSicWed 

belRZ iQ FigXUe 2.  

 

 

 

 

 
meW iQ WhiV caVe, (ii) AlWhRXgh Whe SaUWieV haYe agUeed WR SURSRVe a VeWWlemeQW RQ behalf Rf a QaWiRQZide claVV, 
DefeQdaQWV UeVeUYe WheiU UighW WR aUgXe WhaW WhiV CRXUW VhRXld QRW SUeVide RYeU a SURSRVed QaWiRQZide claVV fRU aQ\ 
SXUSRVe RWheU WhaQ VeWWlemeQW, aQd (iii) AlWhRXgh DefeQdaQWV VXSSRUW SUelimiQaU\ aSSURYal aQd haYe UeYieZed WhiV 
bUief aV WR fRUm, Whe\ UeVeUYe WheiU UighW WR cRQWeVW aQ\ UeSUeVeQWaWiRQV made b\ PlaiQWiff heUeiQ aV iW UelaWeV WR Whe 
meUiWV Rf Whe laZVXiW RU Whe elemeQWV Rf claVV ceUWificaWiRQ. 
3 ³PURdXcWV,´ aV XVed iQ Whe SeWWlemeQW AgUeemeQW, meaQV (1) SWRQefiUe OUigiQal NaaQ; (2) SWRQefiUe RRaVWed GaUlic 
NaaQ; (3) SWRQefiUe WhRle GUaiQ NaaQ; (4) SWRQefiUe OUgaQic OUigiQal NaaQ; (5) SWRQefiUe OUigiQal MiQi NaaQ; (6) 
SWRQefiUe AQcieQW GUaiQ MiQi NaaQ; (7) SWRQefiUe NaaQ DiSSeUV; aQd (8) aQ\ RWheU NaaQ WhaW DefeQdaQWV SURdXced 
WhaW ZaV maUkeWed RU VRld iQ Whe UQiWed SWaWeV aQd WhaW ZaV UeSUeVeQWed WR Whe SXUchaVeU aV NaaQ baked iQ a WaQdRRU 
RYeQ.  
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FLJXUH 1 

 

 

 

 

 

 

 

 

 

FLJXUH 2 

 PlaiQWiff haV alleged WhaW Whe PURdXcWV aUe QRW acWXall\ baked iQ a WaQdRRU RYeQ, bXW aUe maVV 

SURdXced RQ aQ ³eQdleVV´ cRQYe\RU belW RYeQ WhaW URWaWeV WhURXgh a gaV-fiUed cRmmeUcial RYeQ WhaW 

DefeQdaQWV SaWeQWed, Zhich cRmmeUcial RYeQ iV caSable Rf SURdXciQg 15,000 SieceV Rf QaaQ SeU 

hRXU.  (DkW. 1), �� 27-32.  FigXUe 3 deSicWV Whe RYeQ V\VWem WhaW DefeQdaQWV allegedl\ XVeV WR bake 

Whe PURdXcWV.  

 

 

 

 

 

 

FLJXUH 3 
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 PlaiQWiff alleged WhaW DefeQdaQWV¶ labeliQg SUacWice cRQVWiWXWed YiRlaWiRQV Rf VWaWe cRQVXmeU 

fUaXd acWV ZiWh UeVSecW WR a mXlWi-VWaWe claVV (CRXQW I), Whe IlliQRiV CRQVXmeU FUaXd aQd DeceSWiYe 

BXViQeVV PUacWiceV AcW ZiWh UeVSecW WR aQ IlliQRiV VXbclaVV (CRXQW II),  Whe IlliQRiV UQifRUm 

DeceSWiYe TUade PUacWiceV AcW ZiWh UeVSecW WR aQ IlliQRiV VXbclaVV (CRXQW III), fUaXdXleQW 

cRQcealmeQW ZiWh UeVSecW WR a QaWiRQal claVV aQd IlliQRiV VXbclaVV (CRXQW IV), aQd XQjXVW 

eQUichmeQW ZiWh UeVSecW WR a QaWiRQal claVV aQd IlliQRiV VXbclaVV (CRXQW V).  

 OQ MaUch 8, 2019, DefeQdaQWV mRYed WR diVmiVV Whe cRmSlaiQW.  (DkW. 16-17).  WiWh Whe 

e[ceSWiRQ Rf CRXQW III, Whe CRXUW deQied DefeQdaQWV¶ mRWiRQ iQ iWV eQWiUeW\, QRWiQg: 

A UeaVRQable cRQVXmeU ZhR VeeV QaaQ SUe-Sackaged aQd SlaVWic-ZUaSSed cRXld belieYe 
WhaW each Siece had beeQ baked iQ Vmall TXaQWiWieV iQ WUadiWiRQal WaQdRRU RYeQV²all Whe 
mRUe VR ZheQ WhaW QaaQ VXSSRVedl\ ZaV ³haQd-VWUeWched aQd WaQdRRU RYeQ-baked WR hRQRU 
2,000 \eaUV Rf WUadiWiRQ.´ AQd Whe eUURQeRXV belief WhaW defeQdaQWV bake WheiU QaaQ iQ 
WUadiWiRQal WaQdRRU RYeQV ma\ Zell be maWeUial WR UeaVRQable cRQVXmeUV: cRQVXmeUV ZhR 
WXUQ XS WheiU QRVeV aW fRRd SURdXcWV WhaW Whe\ deem maVV-SURdXced cRXld SlaXVibl\ Sa\ a 
SUemiXm fRU Vmall-baWch, haQd-made YaUiaQWV, iQclXdiQg, aV SlaiQWiff allegeV, fRU WUadiWiRQal 
WaQdRRU RYeQ-baked QaaQ. 

 
(DkW. 30), aW 5.    
 

MeaQZhile, aQd WhURXgh Whe PaUWieV¶ JXQe 22, 2020 mediaWiRQ, Whe PaUWieV eQgaged iQ 

YRlXmiQRXV aQd Zide-UaQgiQg diVcRYeU\, VeUYiQg aQd UeVSRQdiQg WR mXlWiSle VeWV Rf ZUiWWeQ 

diVcRYeU\ UeTXeVWV, meeWiQg aQd cRQfeUUiQg UegaUdiQg Vame, deSRViQg PlaiQWiff, bUiefiQg mXlWiSle 

mRWiRQV WR cRmSel, aQd VeUYiQg mXlWiSle VXbSReQaV RQ WhiUd-SaUW\ eQWiWieV WhaW VRld Whe PURdXcWV.  

IQ JXQe 2020, Whe PaUWieV agUeed WR aWWeQd SUiYaWe mediaWiRQ iQ aQ aWWemSW WR UeVRlYe WhiV 

caVe RQ behalf Rf Whe SeWWlemeQW ClaVV.  The SaUWieV XlWimaWel\ VchedXled mediaWiRQ fRU JXQe 22, 

2020 iQ ChicagR, IlliQRiV befRUe Whe HRQ. JXdge DeQlRZ [ReW.], a Zell-UeVSecWed aQd e[SeUieQced 

JAMS mediaWRU aQd fRUmeU U.S. MagiVWUaWe JXdge fRU Whe NRUWheUQ DiVWUicW Rf IlliQRiV.  The PaUWieV 

e[chaQged leQgWh\ cRQfideQWial mediaWiRQ VWaWemeQWV WhRURXghl\ aUWicXlaWiQg WheiU UeVSecWiYe 
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SRViWiRQV RQ each Rf Whe ke\ legal iVVXeV UelaWiQg WR liabiliW\, claVV ceUWificaWiRQ, aQd damageV, aQd 

each SaUW\ SURYided a SURSRVed WeUm VheeW ahead Rf mediaWiRQ.  

AW mediaWiRQ, Whe PaUWieV diVcXVVed WheiU cRmSeWiQg YieZV RQ YaUiRXV iVVXeV, iQclXdiQg Whe 

Uelief WR Zhich Whe SeWWlemeQW ClaVV iV SRWeQWiall\ eQWiWled aQd Whe SURVSecWV Rf claVV ceUWificaWiRQ, 

aQd eYeQWXall\ begaQ e[chaQgiQg cRXQWeUSURSRValV RQ ke\ aVSecWV Rf Whe SeWWlemeQW.  The PaUWieV¶ 

QegRWiaWiRQV ZeUe aW all WimeV highl\ adYeUVaUial aQd aW aUm¶V leQgWh.  AfWeU fRXUWeeQ hRXUV Rf 

mediaWiRQ, Whe PaUWieV Ueached aQ agUeemeQW RQ Whe SUiQciSal WeUmV Rf Whe SeWWlemeQW aQd WheUeafWeU 

VigQed a biQdiQg WeUm VheeW, Zhich Whe PaUWieV agUeed ZRXld be XVed WR memRUiali]e Whe SeWWlemeQW 

AgUeemeQW aQd VelecW a SeWWlemeQW AdmiQiVWUaWRU. IQ Whe SURceVV Rf dRcXmeQWiQg Whe WeUm VheeW, 

Whe PaUWieV agaiQ VRXghW aQd UeceiYed Whe aVViVWaQce Rf [ReW.] JXdge DeQlRZ.  

C. TERMS OF THE SETTLEMENT 

The SeWWlemeQW AgUeemeQW cRQWaiQV Whe fRllRZiQg ke\ WeUmV: 

(1) CODVV DHILQLWLRQ 

PXUVXaQW WR Whe SeWWlemeQW AgUeemeQW, PlaiQWiff UeTXeVWV iQ WhiV MRWiRQ WhaW Whe CRXUW 

SURYiViRQall\ ceUWif\ Whe fRllRZiQg SeWWlemeQW ClaVV: 

All SXUchaVeUV Rf Whe PURdXcWV, fURm NRYembeU 16, 2013 WhURXgh Whe daWe Whe CRXUW eQWeUV 

aQ RUdeU SUelimiQaUil\ aSSURYiQg Whe SeWWlemeQW AgUeemeQW.  SSecificall\ e[clXded fURm Whe 

SeWWlemeQW ClaVV aUe: DefeQdaQWV aQd WheiU affiliaWeV, emSlR\eeV, RfficeUV, diUecWRUV, ageQWV, 

UeSUeVeQWaWiYeV aQd WheiU immediaWe famil\ membeUV; aQd claVV cRXQVel, Whe jXdge aQd Whe 

magiVWUaWe jXdge ZhR haYe SUeVided RYeU Whe AcWiRQ, aQd WheiU immediaWe famil\ membeUV.  

E[KLELW A, SeWWlemeQW AgUeemeQW (heUeiQ ³SA´) � 2.31. 

(2) MRQHWDU\ RHOLHI 
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PXUVXaQW WR Whe WeUmV aQd cRQdiWiRQV VeW fRUWh iQ Whe SeWWlemeQW AgUeemeQW, DefeQdaQWV 

haYe agUeed WR Sa\, RQ a QRQ-UeYeUViRQaU\ baViV, caVh iQ Whe amRXQW Rf $1,895,000.00 (OQe MilliRQ, 

EighW HXQdUed aQd NiQeW\-FiYe ThRXVaQd DRllaUV aQd ZeUR CeQWV) WR cUeaWe Whe SeWWlemeQW FXQd 

fRU Whe beQefiW Rf SeWWlemeQW ClaVV MembeUV, Zhich Zill be XVed WR Sa\ all SeWWlemeQW cRVWV, 

iQclXdiQg ZiWhRXW limiWaWiRQ Whe CaVh AZaUdV, NRWice aQd AdmiQiVWUaWiYe CRVWV, aQ\ AWWRUQe\V¶ 

Fee aQd E[SeQVe AZaUd, aQd aQ\ SeUYice AZaUd, aQd Zill be iQ fXll VaWiVfacWiRQ Rf all Rf 

DefeQdaQWV¶ mRQeWaU\ RbligaWiRQV XQdeU Whe SeWWlemeQW aQd SeWWlemeQW AgUeemeQW. IG. aW � 4.01. 

SXbjecW WR Whe WeUmV Rf Whe SeWWlemeQW AgUeemeQW, AXWhRUi]ed ClaimaQWV Zill be eQWiWled WR 

UeceiYe a Sa\meQW Rf $2.50 fRU each PURdXcW SXUchaVed dXUiQg Whe ClaVV PeUiRd, ZiWh QR addiWiRQal 

SURRf Rf SXUchaVe UeTXiUed be\RQd a Claim FRUm iQclXdiQg aQ aWWeVWaWiRQ aV WR Whe SXUchaVe.  IG. 

aW � 4.02.  ClaVV membeUV ZiWhRXW SURRf Rf SXUchaVe ma\ make claimV fRU a ma[imXm Rf fiYe 

SURdXcWV, aQd ClaVV membeUV ZiWh SURRf Rf SXUchaVe Zill be SeUmiWWed WR make claimV fRU eYeU\ 

cRUUeVSRQdiQg SXUchaVe.  IG.  ClaVV membeUV Zill UeceiYe a SUR UaWa adjXVWmeQW XSZaUd RU 

dRZQZaUd deSeQdiQg RQ Whe QXmbeU Rf Valid ClaimV VXbmiWWed, aQd Whe amRXQW WhaW UemaiQV iQ 

Whe SeWWlemeQW FXQd afWeU RWheU VSecified Sa\meQWV aUe made.4 IG. � 4.03; VHH aOVR LG. �� 4.05-4.09 

(WimiQg Rf aQd SURceVV fRU Sa\meQW diVWUibXWiRQ).  RegaUdleVV Rf Whe QXmbeU Rf Valid ClaimV 

VXbmiWWed, QR SRUWiRQ Rf Whe SeWWlemeQW FXQd RU AYailable CaVh AZaUd TRWal Vhall be UeWXUQed RU 

UefXQded WR DefeQdaQWV.5 IG. � 4.01. 

(3) NRWLFH RI SHWWOHPHQW AGPLQLVWUDWLRQ CRVWV 

DefeQdaQWV haYe agUeed WhaW all NRWice aQd AdmiQiVWUaWiYe CRVWV WR Whe SeWWlemeQW 

AdmiQiVWUaWRU Vhall be Said fURm Whe SeWWlemeQW FXQd. IG. � 4.01.  The SeWWlemeQW FXQd Zill be 

XVed WR Sa\ Whe cRVW Rf claVV QRWice aQd claimV admiQiVWUaWiRQ iQ Whe amRXQW Rf XS WR $500,000.00, 

 
4 I.e., NRWice aQd AdmiQiVWUaWiRQ CRVWV, Whe AWWRUQe\V¶ Fee aQd E[SeQVe AZaUd, aQd PlaiQWiff¶V SeUYice AZaUd. 
5 UQleVV Whe SeWWlemeQW iV WeUmiQaWed SXUVXaQW WR SecWiRQ 13 Rf Whe SeWWlemeQW AgUeemeQW. 
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XQleVV RWheUZiVe RUdeUed b\ Whe CRXUW. IG. � 8.01.  The fRUm Rf Whe ClaVV NRWice aQd Whe Claim 

FRUm, aQd iQfRUmaWiRQ cRQceUQiQg Whe SeWWlemeQW ClaVV NRWice PURgUam, aUe diVcXVVed iQ deWail 

belRZ. 

(4) SHUYLFH AZDUG IRU CODVV RHSUHVHQWDWLYH DQG AWWRUQH\V¶ FHHV IRU CODVV CRXQVHO 

DefeQdaQWV haYe agUeed WR Sa\ fURm Whe SeWWlemeQW FXQd, VXbjecW WR CRXUW aSSURYal, a 

UeaVRQable SeUYice AZaUd WR PlaiQWiff, Zhich PlaiQWiff VXbmiWV iV baVed RQ Whe Wime aQd effRUW Vhe 

e[SeQded iQ SXUVXiQg WhiV acWiRQ, aQd iQ fXlfilliQg heU RbligaWiRQV aQd UeVSRQVibiliWieV aV ClaVV 

ReSUeVeQWaWiYe. IG. � 5.01.  DefeQdaQWV haYe fXUWheU agUeed WR Sa\ fURm Whe SeWWlemeQW FXQd a 

UeaVRQable AWWRUQe\V¶ Fee aQd E[SeQVe AZaUd WR SURSRVed ClaVV CRXQVel, aV ma\ be aZaUded b\ 

Whe CRXUW. IG. � 5.03. 

ClaVV CRXQVel Zill make aQ aSSlicaWiRQ WR Whe CRXUW fRU a SeUYice AZaUd Sa\meQW WR 

PlaiQWiff iQ aQ amRXQW QRW WR e[ceed $7,500.00 (SeYeQ ThRXVaQd, FiYe HXQdUed DRllaUV aQd ZeUR 

CeQWV). IG. � 5.01.  ClaVV CRXQVel Zill alVR make aQ aSSlicaWiRQ WR Whe CRXUW fRU a UeaVRQable 

AWWRUQe\V¶ Fee AZaUd iQ aQ amRXQW QRW WR e[ceed 33.33% Rf Whe SeWWlemeQW FXQd, SlXV UeaVRQable 

e[SeQVeV iQcXUUed iQ Whe AcWiRQ. IG. � 5.03.  If aSSURYed, all AWWRUQe\V¶ FeeV aQd CRVWV Zill be Said 

fURm Whe SeWWlemeQW FXQd. The SeWWlemeQW AgUeemeQW iV QeiWheU deSeQdeQW QRU cRQdiWiRQed XSRQ 

Whe CRXUW aSSURYiQg PlaiQWiff¶V aQd ClaVV CRXQVel¶V UeTXeVWV fRU Whe afRUemeQWiRQed Sa\meQWV; QRU 

XSRQ Whe CRXUW aZaUdiQg Whe SaUWicXlaU amRXQWV VRXghW. IG. � 5.04. 

(5) OSW-OXWV DQG OEMHFWLRQV 

AQ\ SeWWlemeQW ClaVV MembeU ZhR ZiVheV WR RbjecW WR Whe SeWWlemeQW mXVW Wimel\ file a 

ZUiWWeQ ObjecWiRQ ZiWh Whe CRXUW QR laWeU WhaQ Whe OSW-OXW aQd ObjecWiRQ DeadliQe,6 aV VeW fRUWh iQ 

Whe SURSRVed RUdeU accRmSaQ\iQg WhiV MRWiRQ. IG. � 9.03.  The SeWWlemeQW ClaVV MembeU mXVW 

 
6 FRUW\-fiYe (45) da\V fURm Whe SeWWlemeQW NRWice DaWe. SA � 2.21. The SeWWlemeQW NRWice DaWe Vhall be WZeQW\-eighW 
(28) da\V afWeU aQ OUdeU GUaQWiQg WhiV MRWiRQ fRU PUelimiQaU\ ASSURYal iV eQWeUed. SA � 2.38. 
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alVR Wimel\ VeUYe a cRS\ Rf Whe ZUiWWeQ ObjecWiRQ Yia fiUVW-claVV U.S. mail RQ bRWh ClaVV CRXQVel 

aQd DefeQVe CRXQVel. IG.  AQ\ SeWWlemeQW ClaVV MembeU ZhRVe ObjecWiRQ failV WR cRmSl\ ZiWh all 

Rf Whe UeTXiUemeQWV VeW fRUWh iQ SecWiRQ 9 Rf Whe SeWWlemeQW AgUeemeQW Zill be deemed b\ Whe 

PaUWieV aQd Whe SeWWlemeQW AdmiQiVWUaWRU WR haYe ZaiYed aQ\ ObjecWiRQV aQd Vhall be fRUeclRVed 

fURm makiQg aQ\ ObjecWiRQ WR Whe SeWWlemeQW. IG.  AQ\ ObjecWiRQV VR ZaiYed Zill be deemed b\ 

Whe PaUWieV aQd Whe SeWWlemeQW AdmiQiVWUaWRU WR be ZhRll\ iQeffecWXal, QXll, aQd YRid. 

AQ\ SeWWlemeQW ClaVV MembeU ZhR dReV QRW ZiVh WR SaUWiciSaWe iQ Whe SeWWlemeQW mXVW 

VXbmiW a ReTXeVW fRU E[clXViRQ WR Whe SeWWlemeQW AdmiQiVWUaWRU VWaWiQg hiV RU heU iQWeQWiRQ WR be 

³e[clXded´ fURm Whe SeWWlemeQW. IG. � 9.01.  The ReTXeVW fRU E[clXViRQ mXVW be SRVWmaUked RU 

VXbmiWWed elecWURQicall\ QR laWeU WhaQ Whe OSW-OXW aQd ObjecWiRQ DeadliQe (VXSUa), aV VeW fRUWh iQ 

Whe SURSRVed RUdeU accRmSaQ\iQg WhiV MRWiRQ.  IG.  The ReTXeVW fRU E[clXViRQ mXVW cRmSl\ ZiWh 

all Rf Whe UeTXiUemeQWV VeW fRUWh iQ SecWiRQ 9 Rf Whe SeWWlemeQW AgUeemeQW. IG. 

The ClaVV NRWice SURYided WR Whe SeWWlemeQW ClaVV Zill cRQWaiQ laQgXage cRQViVWeQW ZiWh 

Whe SURYiViRQ VeW fRUWh iQ SecWiRQ 9 Rf Whe SeWWlemeQW AgUeemeQW cRQceUQiQg RbjecWiRQV aQd RSW-

RXWV.  IG. 

(6) RHOHDVH RI LLDELOLW\ 

AV Rf Whe daWe Rf Whe FiQal ASSURYal OUdeU aQd JXdgmeQW eQWeUed b\ Whe CRXUW, Whe ReleaVed 

PeUVRQV²Zhich aUe defiQed WR iQclXde DefeQdaQWV aQd WheiU UeVelleUV, UeWaileUV, ZhRleValeUV, 

diVWUibXWRUV, aQd RWheUV²Zill, iQ e[chaQge fRU Whe mRQeWaU\ Uelief deVcUibed abRYe, be deemed 

fXll\ UeleaVed aQd fRUeYeU diVchaUged fURm aQ\ aQd all ReleaVed ClaimV aV VeW fRUWh iQ SecWiRQ 2.28 

Rf Whe SeWWlemeQW AgUeemeQW, e[ceSW WhaW QR claimV Rf SeWWlemeQW ClaVV MembeUV ZhR Wimel\ aQd 

SURSeUl\ UeTXeVW e[clXViRQ Zill be UeleaVed. IG. �� 2.26, 10.03. 
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D. THE CLASS ACTION SETTLEMENT APPRO9AL PROCESS 

AV Whe SeYeQWh CiUcXiW haV UecRgQi]ed, fedeUal cRXUWV VWURQgl\ faYRU aQd eQcRXUage 

VeWWlemeQWV²SaUWicXlaUl\ iQ claVV acWiRQV aQd RWheU cRmSle[ maWWeUV ZheUe Whe iQheUeQW cRVWV, 

dela\V, aQd UiVkV Rf SURWUacWed liWigaWiRQ mighW RWheUZiVe RYeUZhelm aQ\ SRWeQWial beQefiW Whe claVV 

cRXld hRSe WR RbWaiQ: 

IW iV a[iRmaWic WhaW Whe fedeUal cRXUWV lRRk ZiWh gUeaW faYRU XSRQ Whe 
YRlXQWaU\ UeVRlXWiRQ Rf liWigaWiRQ WhURXgh VeWWlemeQW. IQ Whe claVV 
acWiRQ cRQWe[W iQ SaUWicXlaU, WheUe iV aQ RYeUUidiQg SXblic iQWeUeVW iQ 
faYRU Rf VeWWlemeQW. SeWWlemeQW Rf Whe cRmSle[ diVSXWeV RfWeQ 
iQYRlYed iQ claVV acWiRQV miQimi]eV Whe liWigaWiRQ e[SeQVeV Rf bRWh 
SaUWieV aQd alVR UedXceV Whe VWUaiQ VXch liWigaWiRQ imSRVeV XSRQ 
alUead\ VcaUce jXdicial UeVRXUceV. 
 

AUPVWURQJ Y. BG. RI SFK. DLUV. OI WKH CLW\ RI MLOZaXNHH, 616 F.2d 305, 312-13 (7Wh CiU. 1980) 

(ciWaWiRQV aQd TXRWaWiRQV RmiWWed), RYHUUXOHG RQ RWKHU JURXQGV E\ FHO]HQ Y. AQGUHaV, 134 F.3d 873, 

875 (7Wh CiU. 1998); VHH aOVR IVE\ Y. Ba\K, 75 F.3d 1191, 1196 (7Wh CiU. 1996) (³FedeUal cRXUWV 

QaWXUall\ faYRU Whe VeWWlemeQW Rf claVV acWiRQ liWigaWiRQ.´); 4 NHZEHUJ RQ COaVV AFWLRQV � 11.41 (4Wh 

ed. 2002) (cRllecWiQg caVeV). 

E. ARG8MENT 

The SURSRVed SeWWlemeQW, QegRWiaWed aW aUm¶V leQgWh b\ cRmSeWeQW, e[SeUieQced cRXQVel, 

SURYideV SeWWlemeQW ClaVV MembeUV VXbVWaQWial mRQeWaU\ Uelief iQ a SURmSW aQd efficieQW maQQeU.  

The CRXUW VhRXld (1) SUelimiQaUil\ aSSURYe Whe SeWWlemeQW, (2) SURYiViRQall\ ceUWif\ Whe SeWWlemeQW 

ClaVV, (3) aSSRiQW PlaiQWiff aV ClaVV ReSUeVeQWaWiYe aQd heU cRXQVel aV ClaVV CRXQVel, (4) aSSURYe 

Whe SURSRVed SeWWlemeQW ClaVV NRWice PURgUam, aQd (5) VchedXle Whe FaiUQeVV HeaUiQg. 

(1) TKH SHWWOHPHQW SKRXOG BH PUHOLPLQDULO\ ASSURYHG 

RXle 23(e) SURYideV WhaW a cRXUW ma\ aSSURYe a SURSRVed claVV VeWWlemeQW ³RQ a fiQdiQg WhaW 

iW iV faiU, UeaVRQable, aQd adeTXaWe.´ SHH Fed. R. CiY. P. 23(e)(2); VHH aOVR S\QIXHO THFKV, IQF. Y. 
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DHL E[SUHVV (USA), IQF., 463 F.3d 646, 652 (7Wh CiU. 2006); AUPVWURQJ, 616 F.2d aW 314.  AW Whe 

SUelimiQaU\ aSSURYal VWage, Whe diVWUicW cRXUW Qeed RQl\ aVVeVV ZheWheU Whe SURSRVed VeWWlemeQW 

fallV ³ZiWhiQ Whe UaQge Rf SRVVible aSSURYal,´ iQ RUdeU WR ³aVceUWaiQ ZheWheU WheUe iV aQ\ UeaVRQ WR 

QRWif\ Whe claVV membeUV Rf Whe SURSRVed VeWWlemeQW aQd WR SURceed ZiWh a faiUQeVV heaUiQg.´ IG. 

While ³[f]edeUal cRXUWV QaWXUall\ faYRU Whe VeWWlemeQW Rf claVV acWiRQ liWigaWiRQ,´ IQ UH AT&T 

MRELOLW\ WLUHOHVV DaWa SHUYV. SaOHV LLWLJ., 270 F.R.D. 330, 345 (N.D. Ill. 2010) (TXRWiQg IVE\, 75 

F.3d aW 1196), diVWUicW cRXUWV mXVW QRQeWheleVV cRQVideU Whe fRllRZiQg fRXU facWRUV WR deWeUmiQe 

ZheWheU a SURSRVed VeWWlemeQW iV faiU, UeaVRQable, aQd adeTXaWe: (a) Whe VWUeQgWh Rf Whe SlaiQWiff¶V 

caVe cRmSaUed WR Whe amRXQW Rf Whe VeWWlemeQW RffeU; (b) Whe leQgWh, cRmSle[iW\, aQd e[SeQVe Rf 

fXUWheU liWigaWiRQ; (c) Whe RSiQiRQ Rf cRmSeWeQW cRXQVel; aQd (d) Whe VWage Rf Whe SURceediQgV aQd 

amRXQW Rf diVcRYeU\ cRmSleWed. SHH S\QIXHO, 463 F.3d aW 653 (ciWiQg IVE\, 75 F.3d aW 1199).  

³AlWhRXgh WhiV VWaQdaUd aQd Whe facWRUV XVed WR meaVXUe iW aUe XlWimaWel\ TXeVWiRQV fRU Whe faiUQeVV 

heaUiQg WhaW cRmeV afWeU a cRXUW fiQdV WhaW a SURSRVed VeWWlemeQW iV ZiWhiQ aSSURYal UaQge, a mRUe 

VXmmaU\ YeUViRQ Rf Whe Vame iQTXiU\ WakeV Slace aW Whe SUelimiQaU\ ShaVe,´ KHVVOHU Y. AP. RHVRUWV 

IQWHUQaWLRQaO¶V HROLGa\ NHWZRUN, LWG., NR. 05 C 5944, 2007 WL 4105204, aW *5 (N.D. Ill. NRY. 

14, 2007) (ciWiQg AUPVWURQJ, 616 F.2d aW 314), XQdeU Zhich Whe facWV aUe YieZed ³iQ Whe lighW mRVW 

faYRUable WR Whe VeWWlemeQW,´ IVE\, 75 F.3d aW 1199. 

Each Rf WheVe fRXU facWRUV ZeighV iQ faYRU Rf fiQdiQg Whe SURSRVed SeWWlemeQW faiU, 

UeaVRQable, aQd adeTXaWe, ZaUUaQWiQg iWV SUelimiQaU\ aSSURYal. 

D. TKH SHWWOHPHQW PURYLGHV SXEVWDQWLDO RHOLHI WR WKH SHWWOHPHQW CODVV, PDUWLFXODUO\ 
GLYHQ WKH RLVNV PRVHG E\ CRQWLQXHG LLWLJDWLRQ 

 
³The mRVW imSRUWaQW facWRU UeleYaQW WR Whe faiUQeVV Rf a claVV acWiRQ VeWWlemeQW iV . . . Whe 

VWUeQgWh Rf Whe SlaiQWiff¶V caVe RQ Whe meUiWV balaQced agaiQVW Whe amRXQW RffeUed iQ Whe VeWWlemeQW.´ 

S\QIXHO, 463 F.3d aW 653 (iQWeUQal TXRWeV aQd ciWaWiRQV RmiWWed).  ³BecaXVe Whe eVVeQce Rf VeWWlemeQW 
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iV cRmSURmiVe, cRXUWV VhRXld QRW UejecW a VeWWlemeQW VRlel\ becaXVe iW dReV QRW SURYide a cRmSleWe 

YicWRU\ WR Whe SlaiQWiffV.´ IQ UH AT&T MRELOLW\, 270 F.R.D. aW 347 (ciWaWiRQV RmiWWed). 

The $1.85 milliRQ RffeUed b\ Whe SeWWlemeQW iV VXbVWaQWial, aQd SURYideV fRU each SeWWlemeQW 

ClaVV MembeU ZhR VXbmiWV a Valid Claim WR UeceiYe a CaVh AZaUd.  PlaiQWiff cRQWiQXeV WR belieYe 

WhaW heU claimV agaiQVW DefeQdaQWV haYe meUiW; iW iV, hRZeYeU, cleaU WR PlaiQWiff WhaW Whe legal 

XQceUWaiQWieV aVVRciaWed ZiWh cRQWiQXed liWigaWiRQ ma\ SRVe VXbVWaQWial UiVk Rf QRQ-UecRYeU\ WR Whe 

SeWWlemeQW ClaVV. SHH IQ UH SRXWKZHVW ALUOLQHV VRXFKHU LLWLJ., NR. 11-cY-8176, 2013 WL 4510197, 

aW *7 (N.D. Ill. AXg. 26, 2013) (³IQ cRQVideUiQg Whe VWUeQgWh Rf SlaiQWiffV¶ caVe, legal XQceUWaiQWieV 

aW Whe Wime Rf VeWWlemeQW faYRU aSSURYal.´).  TheVe YaUiRXV UiVkV iQclXde, bXW aUe QRW limiWed WR, 

TXeVWiRQV Rf ZheWheU Whe SackagiQg ZaV likel\ WR miVlead a UeaVRQable cRQVXmeU iV cRmmRQ WR Whe 

claimV Rf eYeU\ claVV membeU, ZheWheU Whe damageV mRdel iV cRmSaWible ZiWh Whe WheRU\ Rf 

liabiliW\, ZheWheU Whe cRQdXcW aW iVVXe ZaV ZillfXl, ZheWheU Whe Vame TXeVWiRQV Rf laZ aQd facW 

SUedRmiQaWe RYeU TXeVWiRQV affecWiQg iQdiYidXal membeUV, aQd ZheWheU WheUe aUe Ueliable aQd 

feaVible Za\V Rf ideQWif\iQg WhRVe ZhR fall ZiWhiQ Whe claVV.   

SSecificall\, aQd amRQg RWheU aUgXmeQWV, DefeQdaQWV haYe cRQWeQded WhaW PlaiQWiff Zill 

QRW be able WR VhRZ WhaW UeaVRQable cRQVXmeUV aUe likel\ WR be maWeUiall\ deceiYed becaXVe Whe\ 

aUe iQVXfficieQWl\ familiaU ZiWh ZhaW cRQVWiWXWeV a WaQdRRU RYeQ aQd, WR Whe e[WeQW cRQVXmeUV haYe 

aQ XQdeUVWaQdiQg Rf ZhaW a WaQdRRU RYeQ iV, WhaW XQdeUVWaQdiQg Zill QRW be XQifRUm.  DefeQdaQWV 

alVR cRQWeQd WhaW UeaVRQable cRQVXmeUV ZRXld QRW be deceiYed ZheQ SXUchaViQg SURdXcWV iQ SlaVWic 

ZUaS WhaW RWheUZiVe aSSeaU maVV-SURdXced, aQd WhaW UegaUdleVV Rf hRZ Whe PURdXcWV aUe baked, 

Whe\ haYe Whe Vame chaUacWeUiVWicV Rf QaaQ baked iQ a WUadiWiRQal WaQdRRU RYeQ.  DefeQdaQWV alVR 

cRQWeQd WhaW, eYeQ aVVXmiQg a cRQVXmeU iV cRQfXVed b\ Whe SURdXcW claimV, VXch claimV aUe QRW 

maWeUial WR cRQVXmeU SXUchaVeV.  DefeQdaQWV haYe eaUQed mXlWiSle aZaUdV aQd RWheU UecRgQiWiRQ 
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fRU Whe TXaliW\ Rf WheiU SURdXcWV, aQd haYe VXbVWaQWial eYideQce WR VXSSRUW WheiU SRViWiRQ WhaW 

cRQVXmeUV SXUchaVe Whe PURdXcWV becaXVe Rf WheiU high TXaliW\ iQgUedieQWV aQd aXWheQWic We[WXUe 

aQd WaVWe, QRW becaXVe Rf Whe allegedl\ SeUceiYed VhaSe RU caSaciW\ Rf Whe RYeQV iQ Zhich Whe 

PURdXcWV aUe baked.  DefeQdaQWV alVR cRQWeQd WhaW Whe\ haYe VXbVWaQWial eYideQce VXSSRUWiQg Whe 

WUXWhfXlQeVV Rf Whe ³WaQdRRU baked´ claim, aQd haYe RbWaiQed SaWeQWV (iQclXdiQg fURm IQdia) 

UefeUUiQg WR WheiU RYeQV aV WaQdRRU RYeQV aQd haYe eaUQed aZaUdV fRU iQQRYaWiRQ WhaW alVR e[SUeVVl\ 

UefeU WR WheiU RYeQV aV WaQdRRUV. 

PlaiQWiff maiQWaiQV WhaW DefeQdaQWV haV mRUe WR lRVe aW WUial aQd faceV mRUe UiVkV, bXW 

QRQeWheleVV ackQRZledgeV WhaW VeWWliQg QRZ UedXceV UiVkV WR heUVelf aQd Whe ClaVV MembeUV aV Zell 

aV WR DefeQdaQWV.  

E. CRQWLQXHG LLWLJDWLRQ :RXOG BH CRPSOH[, CRVWO\, DQG LHQJWK\ 

PUelimiQaU\ aSSURYal iV alVR faYRUed ZheUe ³[V]eWWlemeQW allRZV Whe claVV WR aYRid Whe 

iQheUeQW UiVk, cRmSle[iW\, Wime, aQd cRVW aVVRciaWed ZiWh cRQWiQXed liWigaWiRQ.´ SFKXOWH Y. FLIWK 

TKLUG BaQN, 805 F. SXSS. 2d 560, 586 (N.D. Ill. 2011). 

If WhiV liWigaWiRQ ZeUe WR cRQWiQXe, iW ZRXld be leQgWh\, YeU\ e[SeQViYe, aQd iQYRlYe 

e[WeQViYe mRWiRQ SUacWice, iQclXdiQg a mRWiRQ fRU claVV ceUWificaWiRQ (aQd SRVVibl\ a mRWiRQ fRU 

deceUWificaWiRQ), mRWiRQV fRU VXmmaU\ jXdgmeQW, aQd YaUiRXV SUeWUial mRWiRQV, aV Zell aV Whe 

UeWeQWiRQ Rf e[SeUWV, SUeSaUaWiRQ Rf e[SeUW UeSRUWV, aQd e[SeUW deSRViWiRQV.  SHH CRWWRQ Y. HLQWRQ, 

559 F.2d 1326, 1331 (5Wh CiU. 1977) (³[C]laVV acWiRQ VXiWV haYe a Zell deVeUYed UeSXWaWiRQ aV beiQg 

mRVW cRmSle[.´). FRU e[amSle, PlaiQWiff ZRXld Qeed WR fXUWheU cRQVXlW ZiWh ecRQRmiVWV WR aVViVW iQ 

SeUfRUmiQg a SUice SUemiXm aQal\ViV WR aVVeVV damageV WR Whe claVV, aQd ZRXld Qeed WR fXUWheU 

cRQVXlW ZiWh iQdXVWU\ aQd cRQVXmeU VXUYe\ e[SeUWV.  All e[SeUWV Zill haYe WR SUeSaUe UeSRUWV aQd 

ViW fRU deSRViWiRQV, Zhich Zill be fRllRZed b\ e[WeQViYe aQd e[SeQViYe DaXEHUW mRWiRQV diUecWed 
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aW Whe e[SeUWV.  The caVe ZRXld SURbabl\ QRW gR WR WUial fRU RYeU a \eaU. AQd eYeQ if Whe SeWWlemeQW 

ClaVV UecRYeUed a jXdgmeQW aW WUial iQ e[ceVV Rf Whe $1.85 milliRQ SURYided b\ Whe SeWWlemeQW, SRVW-

WUial mRWiRQV aQd Whe aSSellaWe SURceVV ZRXld deSUiYe Whem Rf aQ\ UecRYeU\ fRU \eaUV, aQd SRVVibl\ 

fRUeYeU iQ Whe eYeQW Rf a UeYeUVal.  FXUWheU, PlaiQWiff¶V cRXQVel haV beeQ UeWaiQed b\ VeYeUal 

addiWiRQal claVV membeUV UeVidiQg iQ IlliQRiV aQd RWheU VWaWeV ZhR, iQ Whe abVeQce Rf VeWWlemeQW, 

ZRXld bUiQg addiWiRQal laZVXiWV agaiQVW DefeQdaQWV, Zhich ZRXld UeVXlW iQ mRUe cRVWV RQ bRWh 

VideV.  

RaWheU WhaQ embaUkiQg RQ \eaUV Rf SURWUacWed aQd XQceUWaiQ liWigaWiRQ, PlaiQWiff aQd heU 

cRXQVel QegRWiaWed a SeWWlemeQW WhaW SURYideV immediaWe, ceUWaiQ, aQd meaQiQgfXl Uelief WR all 

SeWWlemeQW ClaVV MembeUV. SHH SFKXOWH, 805 F. SXSS. 2d aW 586. The SeWWlemeQW iV alVR eQdRUVed 

aV adeTXaWe aQd faiU b\ [ReW.] JXdge DeQlRZ, ZhR acWiYel\ RYeUVaZ a mediaWiRQ beWZeeQ Whe 

PaUWieV WhaW laVWed mRUe WhaQ 14 hRXUV.  E[KLELW B, DeclaUaWiRQ Rf [ReW.] JXdge DeQlRZ.  

AccRUdiQgl\, Whe VecRQd facWRU ZeighV iQ faYRU Rf fiQdiQg Whe SeWWlemeQW faiU, UeaVRQable aQd 

adeTXaWe. SHH BRUFHa Y. CaUQLYaO CRUS., 238 F.R.D. 664, 674 (S.D. Fla. 2006) (QRWiQg WhaW ³[i]W 

haV beeQ held SURSeU WR Wake Whe biUd iQ Whe haQd iQVWead Rf a SURVSecWiYe flRck iQ Whe bXVh´). 

F. PURSRVHG CODVV CRXQVHO IV CRPSHWHQW, :HOO-IQIRUPHG, DQG E[SHULHQFHG; DQG 
SWURQJO\ EQGRUVHV WKH SHWWOHPHQW 

 
The WhiUd facWRU e[amiQeV Whe RSiQiRQ Rf cRmSeWeQW cRXQVel aV WR ZheWheU a SURSRVed 

VeWWlemeQW iV faiU, UeaVRQable, aQd adeTXaWe. IVE\, 75 F.3d aW 1200.  IQ aVVeVViQg Whe TXalificaWiRQV 

Rf cRXQVel XQdeU WhiV facWRU, a cRXUW ma\ Uel\ XSRQ affidaYiWV VXbmiWWed b\ claVV cRXQVel aV Zell aV 

iWV RZQ RbVeUYaWiRQV Rf claVV cRXQVel dXUiQg Whe liWigaWiRQ. IG. 

PlaiQWiff¶V cRXQVel aQd SURSRVed ClaVV CRXQVel, CaUlVRQ L\Qch LLP (ZiWh KaWUiQa CaUURll 

aV Lead CRXQVel) aQd GRUdRQ LaZ OfficeV, haYe VigQificaQW e[SeUieQce iQ cRQVXmeU claVV acWiRQ 

liWigaWiRQ aQd haYe beeQ aSSRiQWed aQd VeUYed aV claVV cRXQVel iQ VimilaU cRQVXmeU miVlabeliQg 
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caVeV.  SHH FiUm ReVXmeV (aWWached heUeWR aV E[KLELW C aQd E[KLELW D).  ClaVV CRXQVel VWURQgl\ 

eQdRUVe WhiV SeWWlemeQW, Zhich ZaV QegRWiaWed aW aUm¶V leQgWh befRUe aQ e[SeUieQced mediaWRU. 

AccRUdiQgl\, Whe WhiUd facWRU ZeighV iQ faYRU Rf fiQdiQg Whe SeWWlemeQW faiU, UeaVRQable, aQd 

adeTXaWe. SHH, H.J., MFKLQQLH Y. JP MRUJaQ CKaVH BaQN, N.A., 678 F. SXSS. 2d 806, 812 (E.D. 

WiV. 2009) (WhaW ³cRXQVel eQdRUVeV Whe VeWWlemeQW aQd iW ZaV achieYed afWeU aUmV-leQgWh 

QegRWiaWiRQV faciliWaWed b\ a mediaWRU . . . VXggeVW WhaW Whe VeWWlemeQW iV faiU aQd meUiWV fiQal 

aSSURYal.´); VHH aOVR IQ UH MH[LFR MRQH\ TUaQVIHU LLWLJ., 164 F. SXSS. 2d 1002, 1020 (N.D. Ill. 

2000) (SlaciQg ³VigQificaQW ZeighW RQ Whe . . . VWURQg eQdRUVemeQW Rf [WhiV] VeWWlemeQW´ b\ a ³Zell-

UeVSecWed´ aWWRUQe\). 

G. TKH SHWWOHPHQW :DV RHDFKHG AIWHU SLJQLILFDQW LLWLJDWLRQ, :LGH-RDQJLQJ 
DLVFRYHU\, DQG AUP¶V LHQJWK NHJRWLDWLRQ 

 
The laVW facWRU cRQceUQV Whe VWage Rf Whe SURceediQgV aQd amRXQW Rf diVcRYeU\ cRmSleWed 

aW Whe Wime Whe VeWWlemeQW iV Ueached. S\QIXHO, 463 F.3d aW 653.  ThiV facWRU iV VigQificaQW becaXVe 

³iW iQdicaWeV hRZ fXll\ Whe diVWUicW cRXUW aQd cRXQVel aUe able WR eYalXaWe Whe meUiWV Rf SlaiQWiffV¶ 

claimV.´ AP. IQW¶O GUS., IQF. Y. ACE INA HROGLQJV, IQF., NR. 07 C 2898, 2011 WL 3290302 (N.D. 

Ill. JXl\ 26, 2011) (TXRWiQg AUPVWURQJ, 616 F.2d aW 325) (iQWeUQal TXRWaWiRQV RmiWWed). 

The SURSRVed SeWWlemeQW ZaV Ueached afWeU QeaUl\ WZR \eaUV Rf haUd-fRXghW liWigaWiRQ aQd 

iQfRUmed b\ cRXQVel¶V WhRURXgh UeYieZ aQd aQal\ViV Rf VigQificaQW amRXQWV Rf dRcXmeQWV aQd ESI 

SURdXced b\ DefeQdaQWV cRQceUQiQg eYeU\ aVSecW Rf WhiV caVe.  AUmed ZiWh WhiV iQfRUmaWiRQ, 

PlaiQWiff aQd heU cRXQVel had ³a cleaU YieZ Rf Whe VWUeQgWhV aQd ZeakQeVVeV´ Rf Whe caVe aQd ZeUe 

iQ a VWURQg SRViWiRQ WR QegRWiaWe a faiU, UeaVRQable, aQd adeTXaWe VeWWlemeQW RQ behalf Rf Whe 

SeWWlemeQW ClaVV aW mediaWiRQ. IQ UH WaUQHU CRPPF¶QV SHF. LLWLJ., 618 F. SXSS. 735, 745 

(S.D.N.Y. 1985), aff¶d 798 F.2d 35 (2d CiU. 1986). 
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MediaWiRQ ZaV alVR haUd-fRXghW. While Whe PaUWieV ZeUe able WR Ueach aQ agUeemeQW iQ 

SUiQciSle afWeU fRXUWeeQ hRXUV Rf e[WeQViYe QegRWiaWiRQV ZiWh Whe aVViVWaQce Rf JXdge DeQlRZ, WhaW 

SeWWlemeQW AgUeemeQW ZaV RQl\ SRVVible becaXVe iW ZaV baVed RQ a URbXVW aQd fXll\ iQfRUmed 

facWXal backgURXQd. BecaXVe Whe SeWWlemeQW iV Whe SURdXcW Rf ³aUm¶V leQgWh QegRWiaWiRQV beWZeeQ 

e[SeUieQced cRXQVel afWeU VigQificaQW diVcRYeU\ ha[V] RccXUUed, Whe CRXUW ma\ SUeVXme Whe 

VeWWlemeQW WR be faiU, adeTXaWe, aQd UeaVRQable.´ LXFaV Y. KPaUW CRUS., 234 F.R.D. 688, 693 (D. 

CRlR. 2006) (ciWaWiRQV RmiWWed); H. NeZbeUg, A. CRQWe, NeZbeUg RQ ClaVV AcWiRQV � 11.41 (4Wh 

ed. 2002) (SUeVXmSWiRQ Rf faiUQeVV e[iVWV ZheUe a SURSRVed claVV VeWWlemeQW ³iV Whe SURdXcW Rf 

aUm¶V leQgWh QegRWiaWiRQV, VXfficieQW diVcRYeU\ haV beeQ WakeQ WR allRZ Whe SaUWieV aQd Whe cRXUW WR 

acW iQWelligeQWl\, aQd cRXQVel iQYRlYed aUe cRmSeWeQW aQd e[SeUieQced.´). JXdge DeQlRZ¶V 

declaUaWiRQ demRQVWUaWeV WhaW iW iV Whe SURdXcW Rf aUm¶V leQgWh QegRWiaWiRQV fRllRZiQg VigQificaQW 

liWigaWiRQ effRUWV.  E[KLELW B, DeclaUaWiRQ Rf [ReW.] JXdge DeQlRZ.  

AccRUdiQgl\, Whe fiQal facWRU ZeighWV iQ faYRU Rf fiQdiQg Whe SeWWlemeQW faiU, UeaVRQable aQd 

adeTXaWe. 

(2) TKH SHWWOHPHQW CODVV SKRXOG EH PURYLVLRQDOO\ CHUWLILHG IRU SHWWOHPHQW PXUSRVHV 

The CRXUW VhRXld fiQd WhaW Whe SURSRVed SeWWlemeQW ClaVV iV aSSURSUiaWe fRU SURYiViRQal 

ceUWificaWiRQ SXUVXaQW WR RXle 23(a) aQd WhaW iW fiWV iQWR RQe Rf Whe WhUee VXbVecWiRQV Rf RXle 23(b). 

SHH APFKHP PURGV. IQF. Y. WLQGVRU, 521 U.S. 591, 621 (1997); IQ UH AT&T MRELOLW\, 270 F.R.D. 

aW 340-45 (ciWaWiRQV RmiWWed); VHH aOVR MaQXal fRU CRmSle[ LiWigaWiRQ � 21.632 (4Wh ed. 2004).  

PURYiViRQal ceUWificaWiRQ Zill allRZ Whe SeWWlemeQW ClaVV WR UeceiYe QRWice Rf Whe SeWWlemeQW aQd iWV 

WeUmV, iQclXdiQg Whe UighWV Rf SeWWlemeQW ClaVV MembeUV WR VXbmiW a Claim FRUm aQd UecRYeU a 

CaVh AZaUd if Whe SeWWlemeQW iV fiQall\ aSSURYed, WR RbjecW WR aQd/RU be heaUd RQ Whe SeWWlemeQW¶V 

faiUQeVV aW Whe FaiUQeVV HeaUiQg, aQd WR RSW RXW Rf Whe SeWWlemeQW. 
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FRU Whe UeaVRQV belRZ, Whe CRXUW VhRXld SURYiViRQall\ ceUWif\ Whe SeWWlemeQW ClaVV² 

defiQed VXSUa² XQdeU RXle 23(a) aQd RXle 23(b)(3). 

D. TKH RHTXLUHPHQWV RI RXOH 23(D) AUH SDWLVILHG 

RXle 23(a) UeTXiUeV WhaW (1) Whe SURSRVed VeWWlemeQW claVV iV VR QXmeURXV WhaW jRiQdeU Rf all 

iQdiYidXal claVV membeUV iV imSUacWicable (QXmeURViW\); (2) WheUe aUe TXeVWiRQV Rf laZ RU facW 

cRmmRQ WR Whe SURSRVed VeWWlemeQW claVV (cRmmRQaliW\); (3) SlaiQWiff¶V claimV aUe W\Sical Rf WhRVe 

Rf Whe claVV (W\SicaliW\), aQd (4) Whe SlaiQWiff aQd claVV cRXQVel Zill adeTXaWel\ SURWecW Whe iQWeUeVWV 

Rf Whe claVV (adeTXac\). Fed. R. CiY. P. 23(a)(1)-(4); IQ UH AT&T, 270 F.R.D. aW 340-44.  While 

DefeQdaQWV UeVeUYe all aUgXmeQWV iQ Whe eYeQW Rf fXUWheU liWigaWiRQ, Whe VeWWlemeQW claVV VaWiVfieV 

each Rf WheVe UeTXiUemeQWV fRU VeWWlemeQW SXUSRVeV. 

(1) NXPHURVLW\ 

The fiUVW UeTXiUemeQW Rf RXle 23(a) iV WhaW ³Whe claVV iV VR QXmeURXV WhaW jRiQdeU Rf all 

membeUV iV imSUacWicable.´ Fed. R. CiY. P. 23(a)(1). The SeWWlemeQW ClaVV cRQViVWV Rf milliRQV Rf 

iQdiYidXalV diVSeUVed WhURXghRXW Whe UQiWed SWaWeV.  JRiQdeU Rf all SeWWlemeQW ClaVV MembeUV iV 

RbYiRXVl\ imSUacWical. SHH MFCaEH Y. CUaZIRUG & CR., 210 F.R.D. 631, 643 (N.D. Ill. 2002) (fRUW\ 

RU mRUe claVV membeUV iV geQeUall\ VXfficieQW WR eVWabliVh QXmeURViW\).  AccRUdiQgl\, Whe 

QXmeURViW\ UeTXiUemeQW Rf RXle 23(a) iV VaWiVfied. 

(2) CRPPRQDOLW\ 

The VecRQd UeTXiUemeQW iV WhaW ³WheUe aUe TXeVWiRQV Rf laZ RU facW cRmmRQ WR Whe claVV.´ 

RXle 23(a)(2).  The cRmmRQaliW\ UeTXiUemeQW iV VaWiVfied ZheUe a SlaiQWiff aVVeUWV claimV WhaW 

³deSeQd XSRQ a cRmmRQ cRQWeQWiRQ´ WhaW iV ³Rf VXch a QaWXUe WhaW iW iV caSable Rf claVVZide 

UeVRlXWiRQ² Zhich meaQV WhaW deWeUmiQaWiRQ Rf iWV WUXWh RU falViW\ Zill UeVRlYe aQ iVVXe WhaW iV 
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ceQWUal WR Whe YalidiW\ Rf each RQe Rf Whe claimV iQ RQe VWURke.´ WaO-MaUW SWRUHV, IQF. Y. DXNHV, 131 

S.CW. 2541, 2556 (2011). 

PlaiQWiff cRQWeQdV WhaW maQ\ TXeVWiRQV Rf laZ aQd facW aUe cRmmRQ WR Whe SeWWlemeQW ClaVV 

iQ WhiV caVe, iQclXdiQg bXW QRW limiWed WR: 1) WheWheU DefeQdaQWV kQeZ RU VhRXld haYe kQRZQ WhaW 

WheiU cRQYe\RU-belW cRmmeUcial RYeQ ZaV QRW a WaQdRRU RYeQ; 2) WheWheU DefeQdaQWV ZURQgfXll\ 

UeSUeVeQWed WhaW Whe PURdXcWV aUe ³TaQdRRU RYeQ baked´ aQd ³TaQdRRU-OYeQ Baked WR HRQRU 

2,000 YeaUV Rf TUadiWiRQ,´ 3) WheWheU WhRVe UeSUeVeQWaWiRQV aUe likel\ WR deceiYe a UeaVRQable 

cRQVXmeU; aQd 4) WheWheU a UeaVRQable cRQVXmeU ZRXld cRQVideU, iQ SXUchaViQg Whe PURdXcWV, Whe 

facW WhaW Whe PURdXcWV ZeUe maVV-SURdXced iQ a cRmmeUcial cRQYe\RU-belW RYeQ UaWheU WhaQ iQ a 

WaQdRRU RYeQ. AccRUdiQgl\, Whe cRmmRQaliW\ UeTXiUemeQW Rf RXle 23(a) iV VaWiVfied.  SHH PaUNHU Y. 

RLVN MJPW. AOWHUQaWLYHV, IQF., 206 F.R.D. 211, 213 (N.D. Ill. 2002) (³[A] cRmmRQ QXcleXV Rf 

RSeUaWiYe facW iV XVXall\ eQRXgh WR VaWiVf\ Whe [cRmmRQaliW\] UeTXiUemeQW.´).   

AccRUdiQgl\, aSSURYal Rf a QaWiRQZide VeWWlemeQW claVV iV aSSURSUiaWe.  See MaUWLQ Y. RHLG, 

818 F.3d 302, 308 (7Wh CiU. 2020) (affiUmiQg aSSURYal Rf QaWiRQZide VeWWlemeQW claVV Rf cRQVXmeU 

claimV, iQclXdiQg claimV XQdeU Whe IlliQRiV CRQVXmeU FUaXd AcW aQd VimilaU laZV Rf RWheU VWaWeV); 

CRZHQ Y. LHQQ\ & LaUU\¶V, IQF., NR. 1:17-cY-01530, 2018 WL 7456041 (N.D. Ill. NRY. 1, 2018) 

(GUaQWiQg SUelimiQaU\ aSSURYal Rf QaWiRQZide VeWWlemeQW claVV fRU cRQVXmeU miVlabeliQg claimV, 

iQclXdiQg WhRVe fRU YiRlaWiRQ Rf Whe IlliQRiV CRQVXmeU FUaXd AcW).  

(3) T\SLFDOLW\ 

RXle 23(a)(3) UeTXiUeV WhaW ³Whe claimV RU defeQVeV Rf Whe UeSUeVeQWaWiYe SaUWieV aUe W\Sical 

Rf Whe claimV RU defeQVeV Rf Whe claVV.´ Fed. R. CiY. P. 23(a)(3). ³The W\SicaliW\ UeTXiUemeQW iV QRW 

demaQdiQg.´ FRJaUa]]aR Y. LHKPaQ BURV., IQF., 232 F.R.D. 176, 180 (S.D.N.Y. 2005). 
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 PlaiQWiff VXbmiWV WhaW heU claimV aUe W\Sical Rf Whe claimV Rf SeWWlemeQW ClaVV MembeUV 

becaXVe PlaiQWiff¶V claimV aUiVe RXW Rf Whe Vame ³eYeQW, SUacWice RU cRXUVe Rf cRQdXcW WhaW giYeV UiVe 

WR Whe claim[V] Rf Whe RWheU claVV membeUV´ aQd ³aUe baVed RQ Whe Vame legal WheRU\.´ PaUNHU, 206 

F.R.D. aW 213.  PlaiQWiff aQd each SeWWlemeQW ClaVV MembeU SXUchaVed Whe PURdXcWV ZiWh Whe Vame 

allegedl\ deceSWiYe labelliQg, each Rf Whe PURdXcWV ZeUe allegedl\ baked iQ Whe Vame W\Se Rf RYeQ, 

aQd each Rf Whe cRQVXmeUV ZaV VimilaUl\ miVled.  MRUeRYeU, PlaiQWiff aQd Whe SXWaWiYe SeWWlemeQW 

ClaVV membeUV all Veek Whe Vame VWaWXWRU\ aQd acWXal damageV.  AccRUdiQgl\, Whe W\SicaliW\ 

UeTXiUemeQW Rf RXle 23(a) iV VaWiVfied fRU SXUSRVeV Rf SUelimiQaU\ aSSURYal. 

(4) AGHTXDF\ RI RHSUHVHQWDWLRQ 

The fRXUWh aQd fiQal RXle 23(a) UeTXiUemeQW iV ³adeTXac\ Rf UeSUeVeQWaWiRQ,´ Fed. R. CiY. 

P. 23(a)(4), Zhich haV WZR cRmSRQeQWV: (1) ³Whe UeSUeVeQWaWiYeV mXVW QRW SRVVeVV iQWeUeVWV Zhich 

aUe aQWagRQiVWic WR Whe iQWeUeVWV Rf Whe claVV;´ aQd (2) ³Whe UeSUeVeQWaWiYeV¶ cRXQVel mXVW be 

TXalified, e[SeUieQced aQd geQeUall\ able WR cRQdXcW Whe SURSRVed liWigaWiRQ.´ CV RHLW, IQF. Y. LHY\, 

144 F.R.D. 690, 698 (S.D. Fla. 1992) (ciWaWiRQ RmiWWed). 

PlaiQWiff VXbmiWV WhaW Whe fiUVW cRmSRQeQW iV VaWiVfied becaXVe PlaiQWiff¶V iQWeUeVWV iQ WhiV 

liWigaWiRQ aUe aligQed ZiWh, aQd QRW aQWagRQiVWic WR, WhRVe Rf Whe SeWWlemeQW ClaVV. SHH G.M. SLJQ, 

2009 U.S. DiVW. LEXIS 73869, aW *15-16; Z\EXUR Y. NCSPOXV, IQF., 44 F.SXSS. 3d 500, 503 

(S.D.N.Y. 2014) (hRldiQg WhaW ³Whe adeTXac\ UeTXiUemeQW iV VaWiVfied ZiWh UeVSecW WR Whe lead 

SlaiQWiff iQ WhiV kiQd Rf cRQVXmeU caVe XQleVV SlaiQWiff¶V iQWeUeVWV aUe aQWagRQiVWic WR Whe iQWeUeVW Rf 

RWheU membeUV Rf Whe claVV´) (TXRWaWiRQ RmiWWed). PlaiQWiff challeQgeV Whe Vame allegedl\ deceSWiYe 

labeliQg aQd VeekV Whe Vame mRQeWaU\ Uelief fRU heUVelf aQd all SeWWlemeQW ClaVV MembeUV. PlaiQWiff 

UeWaiQed cRXQVel, aVViVWed ZiWh Whe liWigaWiRQ, aQd YigRURXVl\ SURVecXWed Whe caVe RQ behalf Rf Whe 

SeWWlemeQW ClaVV. 
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The VecRQd cRmSRQeQW Rf RXle 23(a)(4) iV VaWiVfied becaXVe PlaiQWiff hiUed TXalified aQd 

cRmSeWeQW cRXQVel ZhR iV e[SeUieQced iQ claVV acWiRQV geQeUall\ aQd cRQVXmeU miVlabeliQg 

liWigaWiRQ iQ SaUWicXlaU. SHH E[KLELW C aQd E[KLELW D, FiUm ReVXmeV.  PlaiQWiff¶V cRXQVel haV 

VXcceVVfXll\ iQYeVWigaWed, cRmmeQced, aQd SURVecXWed maQ\ cRmSle[ caVeV aQd claVV acWiRQV, 

iQclXdiQg Whe iQVWaQW acWiRQ. IG.  AccRUdiQgl\, Whe adeTXac\ Rf UeSUeVeQWaWiRQ UeTXiUemeQW Rf RXle 

23(a) iV VaWiVfied fRU SXUSRVeV Rf SUelimiQaU\ aSSURYal. 

E. TKH RHTXLUHPHQWV RI RXOH 23(E)(3) AUH SDWLVILHG 

FiQall\, becaXVe PlaiQWiff VeekV SURYiViRQal ceUWificaWiRQ XQdeU RXle 23(b)(3), PlaiQWiff mXVW 

addiWiRQall\ VhRZ (1) WhaW cRmmRQ TXeVWiRQV Rf laZ RU facW SUedRmiQaWe RYeU TXeVWiRQV affecWiQg 

RQl\ iQdiYidXal claVV membeUV (SUedRmiQaQce); aQd (2) WhaW a claVV acWiRQ iV VXSeUiRU WR RWheU 

aYailable meWhRdV Rf UeVRlYiQg Whe cRQWURYeUV\ (VXSeUiRUiW\). Fed. R. CiY. P. 23(b)(3); IQ UH AT&T 

MRELOLW\, 270 F.R.D. aW 344-45.  BRWh UeTXiUemeQWV aUe eaVil\ VaWiVfied b\ Whe SURSRVed SeWWlemeQW 

ClaVV. 

(1) CRPPRQ QXHVWLRQV PUHGRPLQDWH 

PlaiQWiff VXbmiWV WhaW Whe SUedRmiQaQce UeTXiUemeQW Rf RXle 23(b)(3) iV VaWiVfied becaXVe 

cRmmRQ TXeVWiRQV cRmSUiVe a VXbVWaQWial aVSecW Rf Whe caVe aQd caQ be UeVRlYed fRU all SeWWlemeQW 

ClaVV membeUV iQ a ViQgle adjXdicaWiRQ. SHH RRaFK Y. T.L. CaQQRQ CRUS., 773 F.3d 401, 405 (2d 

CiU. 2015) (SUedRmiQaQce iV VaWiVfied ³if UeVRlXWiRQ Rf VRme Rf Whe legal RU facWXal TXeVWiRQV WhaW 

TXalif\ each claVV membeU¶V caVe aV a geQXiQe cRQWURYeUV\ caQ be achieYed WhURXgh geQeUali]ed 

SURRf, aQd if WheVe SaUWicXlaU iVVXeV aUe mRUe VXbVWaQWial WhaQ Whe iVVXeV VXbjecW RQl\ WR 

iQdiYidXali]ed SURRf´). 

 The eQWiUe caVe iV fRcXVed RQ DefeQdaQWV¶ alleged cRmmRQ SUacWice Rf miVlabeliQg Whe 

PURdXcWV WR iQdXce cRQVXmeUV iQWR belieYiQg Whe PURdXcWV ZeUe baked WUadiWiRQall\ aQd haQdmade 
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iQ Vmall baWcheV iQ a WaQdRRU RYeQ ZheQ Whe\ ZeUe acWXall\ maVV SURdXced RQ a cRmmeUcial 

³eQdleVV cRQYe\RU belW´ RYeQ WhaW DefeQdaQWV SaWeQWed. 

 ThXV, Whe ceQWUal TXeVWiRQV iQ WhiV caVe² ZheWheU DefeQdaQWV¶ labelliQg ZaV miVleadiQg WR 

cRQVXmeUV aQd, if VR, WR ZhaW e[WeQW² aUe all caSable Rf UeVRlXWiRQ RQ a claVV-Zide baViV b\ lRRkiQg 

WR Whe DefeQdaQWV¶ labeliQg aQd maQXfacWXUiQg dRcXmeQWaWiRQ aQd cRQVXlWiQg ZiWh PlaiQWiff¶V 

ecRQRmiVWV aQd RWheU iQdXVWU\ e[SeUWV ZiWh UeVSecW WR cRQVXmeU damageV. 

 BecaXVe cRmmRQ TXeVWiRQV SUedRmiQaWe RYeU iQdiYidXal RQeV, fRU SXUSRVeV Rf SUelimiQaU\ 

aSSURYal, Whe SUedRmiQaQce UeTXiUemeQW iV VaWiVfied. 

(2) CODVV TUHDWPHQW RI PODLQWLII¶V CODLPV LV SXSHULRU 

RXle 23(b)(3) alVR UeTXiUeV WhaW a claVV acWiRQ be VXSeUiRU WR RWheU aYailable meWhRdV fRU 

adjXdicaWiQg Whe cRQWURYeUV\.  ³The VXSeUiRUiW\ UeTXiUemeQW iV RfWeQ meW ZheUe claVV membeUV¶ 

claimV ZRXld be WRR Vmall WR jXVWif\ iQdiYidXal VXiWV, aQd a claVV acWiRQ ZRXld VaYe liWigaWiRQ cRVWV 

b\ SeUmiWWiQg Whe SaUWieV WR aVVeUW WheiU claimV aQd defeQVeV iQ a ViQgle SURceediQg.´ Ka\H Y. APLFXV 

MHGLaWLRQ & AUELWUaWLRQ GURXS, IQF., 300 F.R.D. 67, 81 (D. CRQQ. 2014); VHH aOVR APFKHP, 521 

U.S. 617 (QRWiQg WhaW ³Whe AdYiVRU\ CRmmiWWee had dRmiQaQWl\ iQ miQd YiQdicaWiRQ Rf Whe UighWV 

Rf gURXSV Rf SeRSle ZhR iQdiYidXall\ ZRXld be ZiWhRXW effecWiYe VWUeQgWh WR bUiQg WheiU RSSRQeQWV 

iQWR cRXUW aW all´). 

PlaiQWiff VXbmiWV WhaW a claVV acWiRQ iV Whe VXSeUiRU meWhRd fRU Whe faiU aQd efficieQW 

adjXdicaWiRQ Rf WheVe claimV.  PlaiQWiff¶V claimV aUe VhaUed b\ WhRXVaQdV Rf RWheU cRQVXmeUV, each 

Rf ZhRm SXUchaVed PURdXcWV WhaW ZeUe allegedl\ miVlabeled aQd baked iQ Whe Vame faVhiRQ.  The 

UeVRlXWiRQ Rf all claimV Rf all SeWWlemeQW ClaVV MembeUV iQ a ViQgle SURceediQg SURmRWeV jXdicial 

efficieQc\ aQd aYRidV iQcRQViVWeQW deciViRQV. SHH GHQ. THO. CR. RI WKH SZ. Y. FaOFRQ, 457 U.S. 147, 

155 (1982) (QRWiQg ³Whe claVV-acWiRQ deYice VaYeV Whe UeVRXUceV Rf bRWh Whe cRXUWV aQd Whe SaUWieV 
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b\ SeUmiWWiQg aQ iVVXe SRWeQWiall\ affecWiQg eYeU\ claVV membeU WR be liWigaWed iQ aQ ecRQRmical 

faVhiRQ XQdeU RXle 23´).  FXUWheU, PlaiQWiff belieYeV iW iV XQlikel\ WhaW aQ\ SeWWlemeQW ClaVV MembeU 

ZRXld be ZilliQg RU able WR SXUVXe Uelief RQ aQ iQdiYidXal baViV. 

AccRUdiQgl\, Whe VXSeUiRUiW\ UeTXiUemeQW iV VaWiVfied fRU Whe SXUSRVeV Rf SUelimiQaU\ 

aSSURYal. The CRXUW VhRXld SURYiViRQall\ ceUWif\ Whe SeWWlemeQW ClaVV. 

(3) PODLQWLII¶V CRXQVHO SKRXOG BH ASSRLQWHG CODVV CRXQVHO 

USRQ ceUWif\iQg a claVV, RXle 23 UeTXiUeV WhaW a cRXUW aSSRiQW claVV cRXQVel ZhR Zill ³faiUl\ 

aQd adeTXaWel\ UeSUeVeQW Whe iQWeUeVWV Rf Whe claVV.´ Fed. R. CiY. P. 23(g)(1)(B), (2), (4); HaUULV Y. 

CLUFXLW CLW\ SWRUHV, IQF., NR. 07-cY-2512, 2008 WL 400862, aW *11 (N.D. Ill. Feb. 7, 2008) (ciWaWiRQ 

RmiWWed). IQ aSSRiQWiQg claVV cRXQVel, Whe cRXUW mXVW cRQVideU (1) Whe ZRUk cRXQVel haV dRQe iQ 

ideQWif\iQg RU iQYeVWigaWiQg SRWeQWial claimV; (2) cRXQVel¶V e[SeUieQce iQ haQdliQg claVV acWiRQV, 

RWheU cRmSle[ liWigaWiRQ, aQd Whe W\SeV Rf claimV aVVeUWed iQ Whe caVe; (3) cRXQVel¶V kQRZledge Rf 

Whe aSSlicable laZ; aQd (4) Whe UeVRXUceV claVV cRXQVel haV cRmmiWWed WR UeSUeVeQWiQg Whe claVV. 

Fed. R. CiY. P. 23(g)(1)(A)(i)-(iY); RHOLaEOH MRQH\ OUGHU, IQF. Y. MFKQLJKW SaOHV CR., 704 F.3d 

489, 498 Q. 7 (7Wh CiU. 2013). 

IQ WhiV caVe, SURSRVed ClaVV CRXQVel Ueadil\ VaWiVfieV Whe cUiWeUia Rf RXle 23(g). FiUVW, 

PlaiQWiff¶V cRXQVel haV deYRWed VXbVWaQWial Wime, effRUW, aQd UeVRXUceV WR WhiV liWigaWiRQ, begiQQiQg 

ZiWh WheiU iQiWial iQYeVWigaWiRQ Rf PlaiQWiff¶V allegaWiRQV, cRQWiQXiQg WhURXgh liWigaWiRQ aQd 

diVcRYeU\, aQd eQdiQg ZiWh aUm¶V leQgWh VeWWlemeQW QegRWiaWiRQV aQd mediaWiRQ. SecRQd, aV 

diVcXVVed abRYe, PlaiQWiff¶V cRXQVel haV e[WeQViYe e[SeUieQce iQ cRmSle[ claVV acWiRQ liWigaWiRQ, iQ 

diVWUicW cRXUWV Rf Whe SeYeQWh CiUcXiW aQd elVeZheUe, aQd haV VeUYed aV claVV cRXQVel iQ RWheU caVeV 

iQYRlYiQg Whe miVlabeliQg Rf cRQVXmeU SURdXcWV. 
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AccRUdiQgl\, Whe CRXUW VhRXld aSSRiQW CaUlVRQ L\Qch LLP (ZiWh KaWUiQa CaUURll aV lead 

cRXQVel) aQd GRUdRQ LaZ OfficeV, LWd. aV ClaVV CRXQVel. 

(4) TKH CRXUW SKRXOG ASSURYH WKH PURSRVHG NRWLFH, DQG DLUHFW WKH SHWWOHPHQW 
AGPLQLVWUDWRU WR PURYLGH NRWLFH WR WKH SHWWOHPHQW CODVV 

 
³RXle 23(e)(1)(B) UeTXiUeV Whe cRXUW WR µdiUecW QRWice iQ a UeaVRQable maQQeU WR all claVV 

membeUV ZhR ZRXld be bRXQd b\ a SURSRVed VeWWlemeQW, YRlXQWaU\ diVmiVVal, RU cRmSURmiVe¶ 

UegaUdleVV Rf ZheWheU Whe claVV ZaV ceUWified XQdeU RXle 23(b)(1), (b)(2), RU (b)(3).´ MaQXaO IRU 

CRPSO. LLW., VXSUa, aW � 21.312.  The beVW SUacWicable QRWice iV WhaW Zhich iV ³UeaVRQabl\ calcXlaWed, 

XQdeU all Whe ciUcXmVWaQceV, WR aSSUiVe iQWeUeVWed SaUWieV Rf Whe SeQdeQc\ Rf Whe acWiRQ aQd affRUd 

Whem aQ RSSRUWXQiW\ WR SUeVeQW WheiU RbjecWiRQV.´ MXOOaQH Y. CHQW. HaQRYHU BaQN & TUXVW CR., 339 

U.S. 306, 314 (1950).  The QRWice mXVW cRQWaiQ VSecific iQfRUmaWiRQ iQ SlaiQ, eaVil\ XQdeUVWRRd 

laQgXage, iQclXdiQg Whe QaWXUe Rf Whe acWiRQ aQd Whe UighWV Rf claVV membeUV. Fed. R. CiY. P. 

23(c)(2)(B)(i)-(Yii); VHH aOVR IQ UH AT&T MRELOLW\, 270 F.R.D. aW 352. 

PXUVXaQW WR Whe SeWWlemeQW AgUeemeQW, Whe ClaVV NRWice Zill SURYide iQfRUmaWiRQ WR 

SeWWlemeQW ClaVV MembeUV UegaUdiQg Whe filiQg Rf claim fRUmV, SA � 8, aQd addiWiRQall\ Zill: (a) 

deVcUibe Whe eVVeQWial WeUmV Rf Whe SeWWlemeQW; (b) diVclRVe ClaVV CRXQVel¶V iQWeQWiRQ WR file aQ 

aSSlicaWiRQ ZiWh Whe CRXUW fRU a SeUYice AZaUd WR Whe ClaVV ReSUeVeQWaWiYe; (c) SURYide iQfRUmaWiRQ 

UegaUdiQg Whe aSSlicaWiRQ fRU aQ AWWRUQe\V¶ Fee aQd E[SeQVe AZaUd WhaW ClaVV CRXQVel iQWeQdV WR 

file ZiWh Whe CRXUW; (d) iQdicaWe Whe Wime aQd Slace Rf Whe heaUiQg WR cRQVideU fiQal aSSURYal Rf Whe 

SeWWlemeQW, (e) Whe meWhRd fRU RbjecWiRQ WR aQd/RU RSWiQg RXW Rf Whe SeWWlemeQW; (f) e[SlaiQ Whe 

SURcedXUeV fRU allRcaWiQg aQd diVWUibXWiQg Whe SeWWlemeQW FXQd; aQd (g) SURmiQeQWl\ diVSla\ Whe 

addUeVV Rf ClaVV CRXQVel aQd Whe SURcedXUe fRU makiQg iQTXiUieV, LG.; VHH aOVR IQ UH AT&T MRELOLW\, 

270 F.R.D. aW 352 (Whe QRWice VhRXld cRQWaiQ VSecific iQfRUmaWiRQ, iQ SlaiQ, eaVil\ XQdeUVWRRd 
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laQgXage, cRQceUQiQg Whe QaWXUe Rf Whe acWiRQ aQd Whe UighWV Rf claVV membeUV). A SURSRVed dUafW 

Rf Whe ClaVV NRWice iV VXbmiWWed heUeZiWh aV E[hibiW B WR SA. 

Claim FRUmV Zill be aYailable fURm Whe SeWWlemeQW AdmiQiVWUaWRU, XSRQ UeTXeVW, aQd RQ Whe 

SeWWlemeQW WebViWe.  E[hibiW A WR Whe SA, VamSle claim fRUm.  SeWWlemeQW ClaVV MembeUV Zill be 

able WR VXbmiW WheiU UeVSecWiYe Claim FRUmV WhURXgh Whe SeWWlemeQW WebViWe RU b\ U.S. SRVWal mail. 

IG. �� 7.04; 8.03.  IQ RUdeU WR file a Valid Claim, aV QeceVVaU\ WR UeceiYe a CaVh AZaUd, SeWWlemeQW 

ClaVV MembeUV mXVW VigQ aQd UeWXUQ b\ Whe Claim DeadliQe a fXll\ cRmSleWed Claim FRUm. IG. � 

7.05. 

The SeWWlemeQW AgUeemeQW UeTXiUeV Whe SeWWlemeQW AdmiQiVWUaWRU WR deVigQ aQd cRQdXcW a 

QaWiRQZide SXblicaWiRQ ZebViWe-baVed SeWWlemeQW ClaVV NRWice PURgUam fRU SURYidiQg Whe ClaVV 

NRWice WR SeWWlemeQW ClaVV MembeUV aQd RWheUZiVe QRWif\iQg Whe SeWWlemeQW ClaVV Rf Whe 

SeWWlemeQW aQd SeWWlemeQW AgUeemeQW. IG. � 8.02; VHH Fed. R. CiY. P. 23(e)(1) (calliQg fRU QRWice 

WR be SURYided iQ a ³UeaVRQable maQQeU WR all claVV membeUV ZhR ZRXld be bRXQd b\ Whe 

SURSRVal´); IQ UH NRUWKILHOG, 2012 WL 366852, aW *7.  The media-baVed deliYeU\ Rf Whe SeWWlemeQW 

ClaVV NRWice PURgUam Zill be cRmSleWed ZiWhiQ 30 da\V Rf Whe SeWWlemeQW NRWice DaWe.  SA � 8.02. 

The QRWice Zill diUecW SeWWlemeQW ClaVV MembeUV WR Whe SeWWlemeQW WebViWe, Zhich Zill 

cRQWaiQ Whe ClaVV NRWice aQd aQ elecWURQic YeUViRQ Rf Whe Claim FRUm WhaW caQ be VXbmiWWed RQliQe, 

Whe WRll-fUee SeWWlemeQW WeleShRQe QXmbeU, aQd cRSieV Rf Whe fXll SeWWlemeQW AgUeemeQW aQd RWheU 

imSRUWaQW dRcXmeQWV (iQclXdiQg Whe CRmSlaiQW, WhiV MRWiRQ, all OUdeUV Rf WhiV CRXUW cRQceUQiQg 

Whe SeWWlemeQW, aQd PlaiQWiff¶V fRUWhcRmiQg mRWiRQV fRU aWWRUQe\V¶ feeV aQd VeUYice aZaUd aQd fiQal 

aSSURYal Rf Whe SeWWlemeQW). IG. � 8.03. 

The SURSRVed SeWWlemeQW ClaVV NRWice PURgUam iV URbXVW, cRmSUeheQViYe, aQd iQfRUmaWiYe, 

effecWXaWiQg Whe ClaVV NRWice WhURXgh UegiRQal aQd QaWiRQal SXblicaWiRQ, Whe SeWWlemeQW WebViWe, 
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aQd Whe WRll-fUee SeWWlemeQW WeleShRQe QXmbeU; aQd SURYidiQg fRU Whe filiQg Rf Claim FRUmV b\ 

SRVWal mail aQd RQ Whe SeWWlemeQW WebViWe. AccRUdiQgl\, PlaiQWiff UeVSecWfXll\ UeTXeVWV WhaW Whe 

CRXUW, aV VeW fRUWh iQ Whe DeclaUaWiRQ Rf CaUla A. Peak aW KCC ClaVV AcWiRQ SeUYiceV LLC, aWWached 

heUeWR aV E[KLELW E, aQd iQ Whe SURSRVed RUdeU accRmSaQ\iQg WhiV MRWiRQ, fiQd WhaW Whe QRWice 

SURYided b\ Whe SeWWlemeQW ClaVV NRWice PURgUam: (a) iV Whe beVW SUacWicable QRWice; (b) iV 

UeaVRQabl\ calcXlaWed, XQdeU Whe ciUcXmVWaQceV, WR aSSUiVe Whe SeWWlemeQW ClaVV Rf Whe SeQdeQc\ Rf 

Whe LiWigaWiRQ aQd Rf WheiU UighW WR RbjecW RU WR e[clXde WhemVelYeV fURm Whe SURSRVed VeWWlemeQW; 

(c) iV UeaVRQable aQd cRQVWiWXWeV dXe, adeTXaWe, aQd VXfficieQW QRWice WR all PeUVRQV eQWiWled WR 

UeceiYe QRWice; aQd (d) meeWV all UeTXiUemeQWV Rf aSSlicable laZ. 

FXUWheU, PlaiQWiff UeVSecWfXll\ UeTXeVWV WhaW Whe CRXUW, aV VeW fRUWh iQ Whe SURSRVed RUdeU 

accRmSaQ\iQg WhiV MRWiRQ, aSSURYe Whe ClaVV NRWice aQd Claim FRUm, aSSRiQW KCC ClaVV AcWiRQ 

SeUYiceV LLC aV Whe SeWWlemeQW AdmiQiVWUaWRU, diUecW Whe SeWWlemeQW AdmiQiVWUaWRU WR diVVemiQaWe 

Whe ClaVV NRWice iQ accRUdaQce ZiWh Whe SeWWlemeQW ClaVV NRWice PURgUam b\ Whe NRWice DaWe, 

UeTXiUe Whe SeWWlemeQW AdmiQiVWUaWRU WR file SURRf Rf cRmSliaQce ZiWh Whe SeWWlemeQW ClaVV NRWice 

PURgUam QR laWeU WhaQ fiYe (5) caleQdaU da\V afWeU Whe ClaimV DeadliQe, aQd VeW a ClaimV DeadliQe 

90 da\V fURm Whe SeWWlemeQW NRWice DaWe.7 

(5) TKH CRXUW SKRXOG SFKHGXOH TKH FDLUQHVV HHDULQJ 

The laVW VWeS iQ Whe VeWWlemeQW aSSURYal SURceVV, afWeU cRmSleWiRQ Rf Whe SeWWlemeQW ClaVV 

NRWice PURgUam, Zill be a FaiUQeVV HeaUiQg RQ fiQal aSSURYal Rf Whe SeWWlemeQW aQd SeWWlemeQW 

AgUeemeQW WR cRQVideU Whe faiUQeVV, UeaVRQableQeVV, aQd adeTXac\ Rf Whe SURSRVed SeWWlemeQW aQd 

ZheWheU iW VhRXld be fiQall\ aSSURYed b\ Whe CRXUW, aQd WR deWeUmiQe Whe UeaVRQableQeVV Rf Whe 

UeTXeVWed AWWRUQe\V¶ Fee aQd E[SeQVe aQd SeUYice AZaUdV. SHH SA � 9.04.  PlaiQWiff UeVSecWfXll\ 

 
7 The SeWWlemeQW NRWice DaWe Vhall be WZeQW\-eighW (28) da\V afWeU aQ OUdeU GUaQWiQg PUelimiQaU\ ASSURYal iV 
eQWeUed. SA � 2.35. 
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UeTXeVWV WhaW Whe CRXUW VchedXle Whe FaiUQeVV HeaUiQg WR be held 110 da\V afWeU Whe CRXUW eQWeUV aQ 

RUdeU gUaQWiQg WhiV mRWiRQ RU aW aQRWheU daWe WheUeafWeU aV cRQYeQieQW fRU Whe CRXUW, aV VeW fRUWh iQ 

Whe SURSRVed RUdeU accRmSaQ\iQg WhiV MRWiRQ. 

 FiQall\, Whe CRXUW VhRXld RUdeU all dRcXmeQWV iQ VXSSRUW Rf fiQal aSSURYal Rf Whe SeWWlemeQW 

AgUeemeQW, aQd iQ UeVSRQVe WR aQ\ RbjecWiRQV filed b\ SeWWlemeQW ClaVV MembeUV, WR be filed ZiWh 

Whe CRXUW RQ RU befRUe VeYeQ da\V SUiRU WR Whe FaiUQeVV HeaUiQg, aV VeW fRUWh iQ Whe SURSRVed RUdeU 

accRmSaQ\iQg WhiV MRWiRQ. 

F. CONCL8SION 

FRU Whe fRUegRiQg UeaVRQV, PlaiQWiff UeVSecWfXll\ UeTXeVWV WhaW Whe CRXUW gUaQW WhiV MRWiRQ 

aQd, cRQViVWeQW ZiWh Whe SURSRVed RUdeU aWWached heUeWR, eQWeU aQ RUdeU: 

(1) PUelimiQaUil\ aSSURYiQg Whe SeWWlemeQW; 

(2) PURYiViRQall\ ceUWif\iQg Whe SeWWlemeQW ClaVV aQd aSSRiQWiQg PlaiQWiff aV ClaVV 

ReSUeVeQWaWiYe aQd PlaiQWiff¶V cRXQVel aV ClaVV CRXQVel; 

(3) ASSURYiQg Whe ClaVV NRWice aQd SeWWlemeQW ClaVV NRWice PURgUam, aSSRiQWiQg KCC 

ClaVV AcWiRQ SeUYiceV aV SeWWlemeQW AdmiQiVWUaWRU, RUdeUiQg WhaW Whe SeWWlemeQW ClaVV NRWice 

PURgUam be effecWXaWed, aQd RUdeUiQg WhaW SURRf Rf cRmSliaQce ZiWh Whe SeWWlemeQW ClaVV NRWice 

PURgUam be filed b\ Whe SeWWlemeQW AdmiQiVWUaWRU QR laWeU WhaQ fRXUWeeQ (14) da\V befRUe Whe 

FaiUQeVV HeaUiQg; 

(4) SeWWiQg a NRWice DaWe Rf WZeQW\-RQe (28) da\V afWeU Whe PUelimiQaU\ ASSURYal DaWe; 

(5) SeWWiQg a ClaimV DeadliQe Rf QiQeW\ (90) da\V afWeU Whe SeWWlemeQW NRWice DaWe; 

(6) EVWabliVhiQg Whe SURcedXUe fRU SeWWlemeQW ClaVV MembeUV WR RbjecW WR Whe 

SeWWlemeQW RU e[clXde WhemVelYeV fURm Whe SeWWlemeQW ClaVV, aQd VeWWiQg aQ OSW-OXW aQd ObjecWiRQ 

DaWe Rf fRUW\-fiYe (45) da\V afWeU Whe SeWWlemeQW NRWice DaWe; 
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(7) OUdeUiQg Whe mRWiRQ fRU fiQal aSSURYal aQd aQ\ UeVSRQVe WR aQ\ RbjecWiRQ WR be filed 

ZiWh Whe CRXUW QR laWeU WhaQ fRXUWeeQ (14) da\V SUiRU WR Whe FaiUQeVV HeaUiQg; 

(8) DiUecWiQg ClaVV CRXQVel WR file aQ\ aSSlicaWiRQ fRU aQ AWWRUQe\V¶ Fee aQd E[SeQVe 

AZaUd aQd SeUYice AZaUd aW leaVW fRXUWeeQ (14) da\V SUiRU WR Whe FaiUQeVV HeaUiQg; 

(9) OUdeUiQg Whe SeWWlemeQW AdmiQiVWUaWRU WR SURYide Whe OSW-OXW LiVW WR ClaVV CRXQVel 

aQd DefeQVe CRXQVel QR laWeU WhaQ VeYeQ (7) da\V afWeU Whe OSW-OXW aQd ObjecWiRQ DaWe aQd WR WheQ 

SURYide ClaVV CRXQVel ZiWh aQ affidaYiW aWWeVWiQg WR Whe cRmSleWeQeVV aQd accXUac\ WheUeRf WR be 

filed QR laWeU WhaQ fRXUWeeQ (14) da\V befRUe Whe FaiUQeVV HeaUiQg; 

(10) PUelimiQaUil\ eQjRiQiQg SeWWlemeQW ClaVV MembeUV ZhR haYe QRW e[clXded 

WhemVelYeV fURm iQiWiaWiQg RU SaUWiciSaWiQg iQ liWigaWiRQ UelaWed WR Whe XQdeUl\iQg facWV Rf WhiV caVe, 

cRQViVWeQW ZiWh Whe laQgXage iQ Whe SURSRVed RUdeU aWWached WR WhiV MRWiRQ; 

(11) SWa\iQg all SURceediQgV, e[ceSW WhRVe UelaWed WR effecWXaWiQg WhiV SeWWlemeQW, 

SeQdiQg fiQal deWeUmiQaWiRQ Rf ZheWheU Whe SeWWlemeQW VhRXld be aSSURYed; aQd 

(12) SchedXliQg a FaiUQeVV HeaUiQg fRU 110 da\V afWeU Whe eQWU\ Rf WhiV OUdeU fRU 

PUelimiQaU\ ASSURYal RU aQRWheU daWe WheUeafWeU aV cRQYeQieQW fRU Whe CRXUW, aV VeW fRUWh iQ Whe 

SURSRVed RUdeU accRmSaQ\iQg WhiV MRWiRQ. 

DATED: SeSWembeU 28, 2020    B\: /V/ KaWULQa CaUUROO 
      KaWUiQa CaUURll  

K\le A. ShambeUg  
NichRlaV R. LaQge 
CARLSON L<NCH LLP 
111 W. WaVhiQgWRQ SWUeeW, SXiWe 1240 
ChicagR, IlliQRiV 60602  
TeleShRQe: (312) 750-1265 
KCaUURll@CaUlVRQL\Qch.cRm 
KShambeUg@CaUlVRQL\Qch.cRm 
NLaQge@CaUlVRQL\Qch.cRm  

 
EdZaUd W. CiRlkR 
CARLSON L<NCH LLP 
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1133 PeQQ AYeQXe, 5Wh FlRRU 
PiWWVbXUgh, PA 15222 
TeleShRQe: (412) 322-9243 
ECiRlkR@caUlVRQl\Qch.cRm 

 
RichaUd R. GRUdRQ  
GORDON LA: OFFICES, LTD 
111. W. WaVhiQgWRQ SWUeeW, SXiWe 1240 
ChicagR, IlliQRiV 60602 
TeleShRQe: (312) 332-5200 
RRG@GRUdRQLaZChicagR.cRm  
 
CRXQVHO IRU POaLQWLII aQG WKH PURSRVHG PXWaWLYH COaVVHV 
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