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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 
BRENDAN HANEY, GERALD REED, and  
TROY SMITH, individually and on behalf 
of all others similarly situated, 
    

Plaintiff, 
v.       Case No.: 3:18-cv-1011-J-32JRK 
 
COSTA DEL MAR, INC.,      
a Florida corporation,       
  
 Defendant. 
______________________________________/ 
 

JOINT NOTICE OF FILING AMENDED AND  
RESTATED SETTLEMENT AGREEMENT 

In accordance with the Court’s directive at the July 17, 2020 hearing on Plaintiffs’ 

Unopposed Motion for Preliminary Approval of Class Action Settlement, Certification of 

Settlement Class, and Approval of Notice to Settlement Class (Doc. 91), the parties jointly file the 

following attached documents: (1) Exhibit 1 – Amended and Restated Settlement Agreement with 

exhibits; (2) Exhibit 2 – redline comparison, reflecting the changes from the previously-submitted 

initial Settlement Agreement to the Amended and Restated Settlement Agreement; (3) Exhibit 3 

– Revised Schedule of Dates and Deadlines, which the parties respectfully request that the Court 

adopt to govern further settlement proceedings; (4) Exhibit 4 – Revised Claim Form; (5) Exhibit 

5 – Revised Summary Notice; (6) Exhibit 6 – Revised Long Form. 

The revisions to the Settlement Agreement, as reflected in the Amended and Restated 

Settlement Agreement: (i) provide for direct payment of claims to the Florida Repair Class, 

Nationwide Repair Class, and Warranty Class (Section VII(A)); (ii) convert the claims period to 6 

months (Section II(5)); and (iii) clarify and further refine the language of the Release and Waiver 

(Section XII(B)). 
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Respectfully submitted this 14th day of August, 2020. 

HOLLAND & KNIGHT LLP 
 
/s/ Peter P. Hargitai   
Peter P. Hargitai (FBN 85375) 
peter.hargitai@hklaw.com 
Joshua H. Roberts (FBN 042029) 
joshua.roberts@hklaw.com 
Laura B. Renstrom (FBN 108019) 
laura.renstrom@hklaw.com 
Michael M. Gropper (FBN 105959) 
michael.gropper@hklaw.com 
50 North Laura Street, Suite 3900 
Jacksonville, Florida 32202 
Telephone:  (904) 353-2000 
Facsimile:  (904) 358-1872 
 
Attorneys for Plaintiffs 
 
 

MCGUIREWOODS LLP 
 
/s/ Sara F. Holladay-Tobias   
Sara F. Holladay-Tobias 
Florida Bar No. 0026225 
stobias@mcguirewoods.com 
Emily Y. Rottmann 
Florida Bar No. 0093154 
erottmann@mcguirewoods.com 
50 N. Laura Street, Suite 3300 
Jacksonville, Florida 32202 
(904) 798-3200 
(904) 798-3207 (fax) 
Secondary Service Emails: 
flservice@mcguirewoods.com 
clambert@mcguirewoods.com 
csweeney@mcguirewoods.com 
 
– and – 
 
Justin R. Opitz (admitted pro hac vice) 
jopitz@mcguirewoods.com 
2000 McKinney Avenue, Suite 1400 
Dallas, Texas 75201 
(214) 932-6471 
(214) 273-7487 (fax) 
 
– and – 
 
Mark E. Anderson (admitted pro hac vice) 
manderson@mcguirewoods.com 
Jocelyn M. Mallette (admitted pro hac vice) 
jmallette@mcguirewoods.com 
434 Fayetteville Street, Suite 2600 
Raleigh, North Carolina 27601 
(919) 755-6600 
(919) 755-6699 (fax) 
Attorneys and Trial Counsel for Defendant 
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7KLV�$PHQGHG�DQG�5HVWDWHG�6HWWOHPHQW�$JUHHPHQW��DOO�WHUPV�DV�GHILQHG�EHORZ���LV�PDGH�

DQG�HQWHUHG�LQWR�E\�DQG�DPRQJ�%UHQGDQ�+DQH\��*HUDOG�5HHG��DQG�7UR\�6PLWK��LQGLYLGXDOO\�DQG�

RQ�EHKDOI�RI�WKHPVHOYHV�DQG�HDFK�RI�WKH�&ODVV�0HPEHUV��DQG�&RVWD�'HO�0DU��,QF����

,� 5(&,7$/6�

$� :+(5($6�� RQ� -XO\����� ������ IRUPHU� FODVV�SODLQWLII�1LFKRODV�+RZODQG� ILOHG� D�

FODVV� DFWLRQ� FRPSODLQW� LQ� WKH�&LUFXLW�&RXUW�� )RXUWK� -XGLFLDO�&LUFXLW�� LQ� DQG� IRU�'XYDO�&RXQW\���

7KURXJK�DQ�DPHQGPHQW�WR�WKH�&RPSODLQW��3ODLQWLII�%UHQGDQ�&��+DQH\�ZDV�VXEVWLWXWHG�LQ�DV�FODVV�

SODLQWLII���7KDW�FDVH�LV�QRZ�FDSWLRQHG�Brendan Haney v. Costa Del Mar Inc.��&DVH�1R����������

&$��������;;;;�0$�� � 7KH� &RPSODLQW�� ILOHG� RQ� EHKDOI� RI� �L�� )ORULGD� FRQVXPHUV� ZKR�

SXUFKDVHG� &RVWD� QRQ�SUHVFULSWLRQ�� QRQ�SURPRWLRQDO�� VXQJODVVHV� �³SODQR� VXQJODVVHV´��� DQG� �LL��

)ORULGD� FRQVXPHUV� ZKR� ZHUH� FKDUJHG� D� IHH� E\� &RVWD� WR� UHSDLU� WKHLU� &RVWD� SODQR� VXQJODVVHV��

DOOHJHV�WKDW�&RVWD¶V�VWDWHPHQW�WKDW�LW�UHSODFHV�VFUDWFKHG�OHQVHV��IUDPHV�DQG�RWKHU�SDUWV�GDPDJHG�

E\� DFFLGHQW�� QRUPDO� ZHDU� DQG� WHDU�� RU� PLVXVH� IRU� D� ³QRPLQDO� IHH´� LV� IDOVH�� GHFHSWLYH�� DQG�

�������������������������������������������������
��$OO�FDSLWDOL]HG�WHUPV�DUH�HLWKHU�GHILQHG�KHUHLQ�RU�ZLWKLQ�WKH�'HILQLWLRQ�VHFWLRQ�DV�VHW�IRUWK�LQ�6HFWLRQ�,,���supra��
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PLVOHDGLQJ��LQ�YLRODWLRQ�RI�WKH�)ORULGD�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��³)'873$´���

)OD��6WDW�� ������������et seq.�� DQG�FRQVWLWXWHV� D�EUHDFK�RI�ZDUUDQW\�XQGHU� WKH�0DJQXVRQ�0RVV�

:DUUDQW\� $FW� �³00:$´��� ��� 8�6�&�� ��� ������ et seq�� &RVWD� GHQLHG� DQG� FRQWLQXHV� WR� GHQ\�

OLDELOLW\�LQ�WKH�Haney�$FWLRQ�DQG�IXUWKHU�UDLVHG�VHYHUDO�GHIHQVHV��

%� :+(5($6�� RQ� $SULO� ���� ������ WKH� FRXUW� LQ� WKH�Haney $FWLRQ� JUDQWHG� FODVV�

FHUWLILFDWLRQ�IROORZLQJ�EULHILQJ�DQG�D�KHDULQJ��³Haney�2UGHU´���

&� :+(5($6��&RVWD�DSSHDOHG�WKH�Haney�2UGHU�WR�)ORULGD¶V�)LUVW�'LVWULFW�&RXUW�RI�

$SSHDO��ZKLFK�DSSHDO�ZDV�IXOO\�EULHIHG�DQG�RUDO�DUJXPHQW�KHDUG�RQ�)HEUXDU\�����������

'� :+(5($6��RQ�$XJXVW�����������FODVV�SODLQWLII�7UR\�6PLWK�ILOHG�D�FODVV�DFWLRQ�

FRPSODLQW� LQ� WKH� 8QLWHG� 6WDWHV� 'LVWULFW� &RXUW� IRU� WKH�0LGGOH� 'LVWULFW� RI� )ORULGD�� -DFNVRQYLOOH�

'LYLVLRQ� FDSWLRQHG�Troy Smith v. Costa Del Mar, Inc.��&DVH�1R�������FY������-���-5.�� �7KH�

&RPSODLQW��ILOHG�RQ�EHKDOI�RI�D�QDWLRQZLGH�FODVV�RI�FRQVXPHUV�ZKRVH�QRQ�SUHVFULSWLRQ�VXQJODVVHV�

ZHUH� UHSDLUHG� E\� &RVWD� IRU� D� PDQXIDFWXUHU¶V� GHIHFW�� DOOHJHV� WKDW� &RVWD¶V� SXUSRUWHG� ³/LIHWLPH�

:DUUDQW\´�DJDLQVW�PDQXIDFWXUHU¶V�GHIHFWV�YLRODWHV�WKH�VXEVWDQWLYH�UHTXLUHPHQWV�RI�WKH�00:$��

���8�6�&�����������et seq.��EHFDXVH�FXVWRPHUV�PXVW�SD\�D�IHH�WR�WDNH�DGYDQWDJH�RI�WKH�/LIHWLPH�

:DUUDQW\��&RVWD� GHQLHG� DQG� FRQWLQXHV� WR� GHQ\� OLDELOLW\� LQ� WKH�Smith�$FWLRQ� DQG� IXUWKHU� UDLVHG�

VHYHUDO�GHIHQVHV��

(� :+(5($6��RQ�$SULO����������IRUPHU�FODVV�SODLQWLII�-DPHV�6HDPDQ�ILOHG�D�FODVV�

DFWLRQ� FRPSODLQW� LQ� WKH� 8QLWHG� 6WDWHV� 'LVWULFW� &RXUW� IRU� WKH� 0LGGOH� 'LVWULFW� RI� )ORULGD��

-DFNVRQYLOOH�'LYLVLRQ�� �7KURXJK� DQ� DPHQGPHQW� WR� WKH�&RPSODLQW��3ODLQWLII�*HUDOG�(��5HHG� ,9�

ZDV� VXEVWLWXWHG� LQ� DV� FODVV� SODLQWLII�� � 7KDW� FDVH� ZDV� WUDQVIHUUHG� sua sponte WR� WKH� 2UODQGR�

'LYLVLRQ� LQ�6HSWHPEHU�������DQG� LV�QRZ�FDSWLRQHG�Gerald E. Reed IV v. Costa Del Mar, Inc.��

&DVH� 1R�� �����FY������2UO���/5+�� 7KH� &RPSODLQW�� ILOHG� RQ� EHKDOI� RI� D� QDWLRQZLGH� FODVV� RI�
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FRQVXPHUV��H[FOXGLQJ�)ORULGD�FRQVXPHUV�±�WKH�VXEMHFW�RI�WKH�Haney $FWLRQ��ZKR�ZHUH�FKDUJHG�D�

IHH�E\�&RVWD�WR�UHSDLU�WKHLU�&RVWD�SODQR�VXQJODVVHV��DOOHJHV�WKDW�&RVWD¶V�VWDWHPHQW�WKDW�LW�UHSODFHV�

VFUDWFKHG�OHQVHV��IUDPHV��DQG�RWKHU�SDUWV�GDPDJHG�E\�DFFLGHQW��QRUPDO�ZHDU�DQG�WHDU��RU�PLVXVH�

IRU� D� ³QRPLQDO� IHH´� LV� IDOVH�� GHFHSWLYH�� DQG� PLVOHDGLQJ�� DQG� YLRODWHV� )'873$�� )OD�� 6WDW�� ���

��������� et seq. &RVWD� GHQLHG� DQG� FRQWLQXHV� WR� GHQ\� OLDELOLW\� LQ� WKH�Reed� $FWLRQ� DQG� IXUWKHU�

UDLVHG�VHYHUDO�GHIHQVHV��

)� :+(5($6�� LQ� WKH� Haney�� Smith�� DQG� Reed $FWLRQV� WKH� 3DUWLHV� HQJDJHG� LQ�

FRPSUHKHQVLYH� GLVFRYHU\�� LQFOXGLQJ� WKH� H[FKDQJH� RI�ZULWWHQ� GLVFRYHU\�� YROXPLQRXV� GRFXPHQW�

SURGXFWLRQV�� WKH� WDNLQJ� RI� QXPHURXV� GHSRVLWLRQV� �LQFOXGLQJ� WKH� GHSRVLWLRQ� RI� HDFK� RI� WKH�

3ODLQWLIIV��&RVWD�HPSOR\HHV�� WKLUG�SDUWLHV��DQG�H[SHUW�ZLWQHVVHV���DQG�H[WHQVLYH�PRWLRQ�SUDFWLFH�

LQFOXGLQJ� FODVV� FHUWLILFDWLRQ� EULHILQJ� LQ� WKH�Haney DQG�Smith $FWLRQV�� DQG� VXPPDU\� MXGJPHQW�

DQG�Daubert EULHILQJ�LQ�WKH�Smith $FWLRQ��

*� :+(5($6��DV�D�UHVXOW�RI�WKH�/LWLJDWLRQ��EXW�ZLWKRXW�DQ\�DGPLVVLRQ�RI�OLDELOLW\��

&RVWD� KDV� FKDQJHG� FHUWDLQ� FRQVXPHU�IDFLQJ� PDUNHWLQJ� PDWHULDOV� DQG� SURGXFW� SDFNDJLQJ��

LQFOXGLQJ�� �L�� FRYHULQJ� WKH� ³QRPLQDO� IHH´� ODQJXDJH� SULQWHG� RQ� VKLSSLQJ� ER[HV� IRU� SODQR�

VXQJODVVHV�ZLWK�D�VWLFNHU���LL��GLVFRQWLQXLQJ�WKH�GLVWULEXWLRQ�RI�SODQR�VXQJODVVHV�LQ�VKLSSLQJ�ER[HV�

FRQWDLQLQJ�WKH�³QRPLQDO�IHH´�ODQJXDJH���LLL��GLVSRVLQJ�RI�VKLSSLQJ�ER[HV�LQ�LQYHQWRU\�FRQWDLQLQJ�

WKH�³QRPLQDO�IHH´�ODQJXDJH���LY��GLVFRQWLQXLQJ�WKH�GHVFULSWLRQ�RQ�&RVWD¶V�ZHEVLWH�RI�LWV�ZDUUDQW\�

RQ� SODQR� VXQJODVVHV� DV� D� ³/LIHWLPH�:DUUDQW\´�� �Y�� FUHDWLQJ� QHZ� VXQJODVV� VKLSSLQJ� ER[HV� WKDW�

UHPRYHV� DQ\� UHIHUHQFH� WR� D� ³QRPLQDO� IHH´� ODQJXDJH� UHODWHG� WR� UHSDLUV� RI� VXQJODVVHV�� DQG� �YL��

PRGLI\LQJ� WKH� UHSDLU� VHFWLRQ�RI�&RVWD¶V�ZHEVLWH� WR�GLVFORVH� UHSDLU�SULFLQJ� WR� WKH�FRQVXPHU�DQG�

GHVFULEH�VXFK�SULFHV����
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+� :+(5($6�� WKH� QHJRWLDWLRQV� OHDGLQJ� XS� WR� WKLV� 6HWWOHPHQW� EHJDQ� LQ� WKH� HDUO\�

SKDVHV�RI�WKH�Haney $FWLRQ��DQG�FRQWLQXHG�RQ�-XO\����������DW�WKH�RIILFH�RI�7HUU\�:KLWH��FRXUW�

DSSRLQWHG� PHGLDWRU�� LQ� 2UPRQG� %HDFK�� )ORULGD�� � $IWHU� WKH� LQ�SHUVRQ� PHGLDWLRQ�� WKH� 3DUWLHV�

FRQWLQXHG�WR�GLVFXVV�WKH�SRVVLELOLW\�RI�VHWWOHPHQW��

,� :+(5($6��RQ�)HEUXDU\�����������WKH�3DUWLHV�UHDFKHG�DQ�DJUHHPHQW�LQ�SULQFLSOH�

WR�JOREDOO\�UHVROYH�WKH�/LWLJDWLRQ��7KHUHDIWHU��WKH�SDUWLHV�ZRUNHG�RQ�GRFXPHQWLQJ�WKH�VHWWOHPHQW��

-� :+(5($6�� WR� HIIHFWXDWH� WKH� WHUPV� RI� WKLV� 6HWWOHPHQW�� RQ�0DUFK� ��� ������ DQ�

$PHQGHG� &RPSODLQW� ZDV� ILOHG� LQ� WKH� Smith $FWLRQ�� DGGLQJ� WKH� FODLPV�� 3ODLQWLIIV�� DQG� FODVVHV�

IURP� WKH�Haney DQG�Reed $FWLRQV�� � 7KH�*OREDO� $FWLRQ� FRQVROLGDWHG�� IRU� VHWWOHPHQW� SXUSRVHV�

RQO\��DOO�RI�WKH�3ODLQWLIIV��FODVVHV��DQG�FODLPV�LQ�WKH�/LWLJDWLRQ���

.� :+(5($6��3ODLQWLIIV�VHHN�FHUWLILFDWLRQ�RI�WKH�&ODVVHV��DV�GHILQHG�DQG�GLVFXVVHG�

IXUWKHU�EHORZ���

/� :+(5($6�� 3ODLQWLIIV� DUH� UHSUHVHQWHG� E\� 3ODLQWLIIV¶� &ODVV� &RXQVHO� +ROODQG�	�

.QLJKW�//3��

0� :+(5($6��DV�D�UHVXOW�RI�DUP¶V�OHQJWK�QHJRWLDWLRQV��3ODLQWLIIV��3ODLQWLIIV¶�&ODVV�

&RXQVHO��DQG�'HIHQGDQW�KDYH�HQWHUHG�LQWR�WKLV�$JUHHPHQW��

1� :+(5($6��3ODLQWLIIV¶�&ODVV�&RXQVHO�KDYH�LQYHVWLJDWHG�WKH�IDFWV�DQG�XQGHUO\LQJ�

HYHQWV� UHODWLQJ� WR� WKH� VXEMHFW� PDWWHU� RI� WKH� /LWLJDWLRQ�� KDYH� FDUHIXOO\� DQDO\]HG� WKH� DSSOLFDEOH�

OHJDO�SULQFLSOHV��DQG�KDYH�FRQFOXGHG��EDVHG�XSRQ�WKHLU�LQYHVWLJDWLRQ��DQG�WDNLQJ�LQWR�DFFRXQW�WKH�

ULVNV��XQFHUWDLQWLHV��EXUGHQV�DQG�FRVWV�RI�IXUWKHU�SURVHFXWLRQ�RI�WKH�/LWLJDWLRQ��DV�ZHOO�DV�KDYLQJ�

HYDOXDWHG� WKH� VWUHQJWKV� DQG�ZHDNQHVVHV� RI� 3ODLQWLIIV¶� FODLPV� DQG�&RVWD¶V� GHIHQVHV�� DQG� WDNLQJ�

LQWR�DFFRXQW�WKH�VXEVWDQWLDO�EHQHILWV�WR�EH�UHFHLYHG�SXUVXDQW�WR�WKLV�$JUHHPHQW�DV�VHW�IRUWK�EHORZ��

ZKLFK�� LQ� WKH� YLHZ� RI� 3ODLQWLIIV� DQG� 3ODLQWLIIV¶� &ODVV� &RXQVHO�� LV� GHVLJQHG� IRU� WKH� SXUSRVH� RI�
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SXWWLQJ�WR�UHVW�DOO�FRQWURYHUVLHV�ZLWK�&RVWD�WKDW�ZHUH�RU�FRXOG�KDYH�EHHQ�DOOHJHG�UHODWLQJ�WR�WKH�

/LWLJDWLRQ�DQG�WKH�*OREDO�$FWLRQ��WKDW�D�UHVROXWLRQ�DQG�FRPSURPLVH�RQ�WKH�WHUPV�VHW�IRUWK�KHUHLQ�

LV�IDLU��UHDVRQDEOH��DGHTXDWH��DQG�LQ�WKH�EHVW�LQWHUHVWV�RI�3ODLQWLIIV�DQG�WKH�&ODVV��

2� :+(5($6�� &RVWD�� IRU� WKH� SXUSRVH� RI� DYRLGLQJ� WKH� EXUGHQ�� H[SHQVH�� ULVN�� DQG�

XQFHUWDLQW\� RI� FRQWLQXLQJ� WR� OLWLJDWH� WKH� /LWLJDWLRQ�� DQG� IRU� WKH� SXUSRVH� RI� SXWWLQJ� WR� UHVW� DOO�

FRQWURYHUVLHV� ZLWK� 3ODLQWLIIV�� WKH� &ODVV�� WKH� /LWLJDWLRQ� DQG�RU� WKH� *OREDO� $FWLRQ� WKDW� ZHUH� RU�

FRXOG� KDYH� EHHQ� DOOHJHG� UHODWLQJ� WR� WKH� /LWLJDWLRQ� RU� WKH� *OREDO� $FWLRQ�� DQG� ZLWKRXW� DQ\�

DGPLVVLRQ�RI�OLDELOLW\�RU�ZURQJGRLQJ��GHVLUHV�WR�HQWHU�LQWR�WKLV�$JUHHPHQW��

3� :+(5($6��3ODLQWLIIV¶�&ODVV�&RXQVHO� UHSUHVHQW� DQG�ZDUUDQW� WKDW� WKH\� DUH� IXOO\�

DXWKRUL]HG�WR�HQWHU�LQWR�WKLV�$JUHHPHQW�RQ�EHKDOI�RI�3ODLQWLIIV�DQG�WKH�&ODVV��DQG�WKDW�3ODLQWLIIV¶�

&ODVV�&RXQVHO�KDYH�FRQVXOWHG�ZLWK�DQG�FRQILUPHG� WKDW�3ODLQWLIIV� IXOO\�VXSSRUW� WKLV�$JUHHPHQW��

DQG�

4� :+(5($6��LW�LV�DJUHHG�WKDW�WKLV�$JUHHPHQW�VKDOO�QRW�EH�GHHPHG�RU�FRQVWUXHG�WR�

EH�DQ�DGPLVVLRQ��FRQFHVVLRQ��RU�HYLGHQFH�RI�DQ\�YLRODWLRQ�RI�DQ\�IHGHUDO��VWDWH��RU�ORFDO�VWDWXWH��

UHJXODWLRQ�� UXOH�� RU� RWKHU� ODZ�� RU� SULQFLSOH� RI� FRPPRQ� ODZ� RU� HTXLW\�� RU� RI� DQ\� OLDELOLW\� RU�

ZURQJGRLQJ�ZKDWVRHYHU��E\�&RVWD�RU�DQ\�RI� WKH�5HOHDVHG�3DUWLHV� �DV�GHILQHG�EHORZ���RU�RI� WKH�

WUXWK�RU�YDOLGLW\�RI�DQ\�RI�WKH�FODLPV�WKDW�3ODLQWLIIV�KDYH�DVVHUWHG��

5� 12:�� 7+(5()25(�� ZLWKRXW� DQ\� DGPLVVLRQ� RU� FRQFHVVLRQ� E\� 3ODLQWLIIV� RU�

3ODLQWLIIV¶�&ODVV�&RXQVHO�RI� DQ\� ODFN�RI�PHULW� WR� WKHLU� DOOHJDWLRQV�DQG�FODLPV�� DQG�ZLWKRXW�DQ\�

DGPLVVLRQ� RU� FRQFHVVLRQ� E\� &RVWD� RI� DQ\� OLDELOLW\� RU� ZURQJGRLQJ� RU� ODFN� RI� PHULW� LQ� WKHLU�

GHIHQVHV��LQ�FRQVLGHUDWLRQ�RI�WKH�PXWXDO�FRYHQDQWV�DQG�WHUPV�FRQWDLQHG�KHUHLQ��DQG�VXEMHFW�WR�WKH�

ILQDO�DSSURYDO�RI�WKH�&RXUW��3ODLQWLIIV��3ODLQWLIIV¶�&ODVV�&RXQVHO��DQG�&RVWD�DJUHH�DV�IROORZV��
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$� $V�XVHG�LQ�WKLV�$JUHHPHQW�DQG�WKH�DWWDFKHG�H[KLELWV��ZKLFK�DUH�DQ�LQWHJUDO�SDUW�RI�

WKLV�$JUHHPHQW�DQG�DUH�LQFRUSRUDWHG�LQ�WKHLU�HQWLUHW\�E\�UHIHUHQFH���WKH�IROORZLQJ�WHUPV�KDYH�WKH�

IROORZLQJ�PHDQLQJV��XQOHVV�WKLV�$JUHHPHQW�VSHFLILFDOO\�SURYLGHV�RWKHUZLVH��

�� ³$JUHHPHQW´� RU� ³6HWWOHPHQW� $JUHHPHQW´� PHDQV� WKLV� $PHQGHG� DQG�

5HVWDWHG� 6HWWOHPHQW� $JUHHPHQW� DQG� WKH� H[KLELWV� DWWDFKHG� KHUHWR� DQG� LQFRUSRUDWHG� KHUHLQ��

LQFOXGLQJ�DQ\�DPHQGPHQWV�DQG�DQ\�H[KLELWV�WR�VXFK�DPHQGPHQWV��ZKLFK�FRQVWLWXWH�WKH�VHWWOHPHQW�

DQG�UHVROXWLRQ�RI�WKH�/LWLJDWLRQ�DQG�WKH�*OREDO�$FWLRQ�DQG�DOO�FODLPV�RI�WKH�SXWDWLYH�&ODVV�WKHUHLQ�

�WKH�³6HWWOHPHQW´���

�� ³$WWRUQH\V¶� )HHV�� &RVWV�� DQG� ([SHQVHV´�PHDQV� VXFK� IXQGV� DV� PD\� EH�

DSSURYHG�E\�WKH�&RXUW�WR�FRPSHQVDWH�3ODLQWLIIV¶�&ODVV�&RXQVHO��ZKR�KDYH�DVVLVWHG�LQ�FRQIHUULQJ�

WKH�EHQHILWV�XSRQ�WKH�&ODVV�XQGHU�WKLV�6HWWOHPHQW��IRU�WKHLU�IHHV�DQG�H[SHQVHV�LQFXUUHG�DQG�WR�EH�

LQFXUUHG�E\�3ODLQWLIIV¶�&ODVV�&RXQVHO�LQ�FRQQHFWLRQ�ZLWK�WKH�/LWLJDWLRQ�DQG�WKH�*OREDO�$FWLRQ�DQG�

WKH� 6HWWOHPHQW�� DV� GHVFULEHG� LQ� 6HFWLRQ� ;�� RI� WKLV� $JUHHPHQW�� � $WWRUQH\V¶� )HHV�� &RVWV� DQG�

([SHQVHV�GR�QRW�LQFOXGH�DQG�DUH�VHSDUDWH�IURP�DQG�LQ�DGGLWLRQ�WR�WKH�,QFHQWLYH�$ZDUGV�WR�EH�SDLG�

WR�3ODLQWLIIV���1R�RWKHU�DWWRUQH\V¶�IHHV�RU�UHODWHG�FRVWV�DQG�H[SHQVHV�RI�FRXQVHO�DUH�FRQWHPSODWHG�

E\�WKLV�6HWWOHPHQW��

�� ³&$)$� 1RWLFH´� PHDQV� WKH� QRWLFH� WR� WKH� DSSURSULDWH� IHGHUDO� DQG� VWDWH�

RIILFLDOV�LGHQWLILHG�LQ����8�6�&���������D��UHTXLUHG�XQGHU�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������

LQ�VXEVWDQWLDOO\�WKH�IRUP�DV�DWWDFKHG�KHUHWR�DV�([KLELW����

�� ³&ODLP´�PHDQV��L��WKH�HQWLWOHPHQW�WR�RQH�RU�PRUH�3URGXFW�9RXFKHU�V��E\�D�

&ODVV� 0HPEHU� ZKR� KDV� QRW� WLPHO\� H[FOXGHG� WKHPVHOYHV� IURP� WKH� )ORULGD� 5HSDLU� &ODVV��

1DWLRQZLGH�5HSDLU�&ODVV��DQG�RU�:DUUDQW\�&ODVV�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKLV�$JUHHPHQW��
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DQG�RU��LL���WKH�FODLP�RI�D�&ODVV�0HPEHU�RU�KLV�RU�KHU�UHSUHVHQWDWLYH�VXEPLWWHG�RQ�D�FODLP�IRUP�

IRU�WKH�)ORULGD�3XUFKDVH�&ODVV�DV�SURYLGHG�LQ�6HFWLRQ�9,,��RI�WKH�$JUHHPHQW��

�� ³&ODLP�3HULRG´�PHDQV�WKH�SHULRG�RI�WLPH�UXQQLQJ�VL[�����PRQWKV�IURP�WKH�

GDWH� WKH� /RQJ� )RUP� 1RWLFH� LV� ILUVW� SURYLGHG� WR� DQ\� &ODVV� 0HPEHU� E\� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU��GXULQJ�ZKLFK�D�&ODVV�0HPEHU�LQ�WKH�)ORULGD�3XUFKDVH�&ODVV�PD\�VXEPLW�D�&ODLP�

DV�GHILQHG�LQ�6HFWLRQ�,,�$����LL���DQG�DIWHU�ZKLFK�&ODLPV�VXEPLWWHG�IRU�WKH�)ORULGD�3XUFKDVH�&ODVV�

ZLOO�EH�FRQVLGHUHG�XQWLPHO\�DQG�LQYDOLG��

�� ³&ODLP�3URFHVV´�PHDQV�WKH�SURFHVV�IRU�VXEPLWWLQJ�DQG�UHYLHZLQJ�&ODLPV�

IRU�WKH�)ORULGD�3XUFKDVH�&ODVV�DV�GHVFULEHG�LQ�WKH�$JUHHPHQW��

�� �³&ODLPDQW´� PHDQV� �L�� DQ\� &ODVV� 0HPEHU� RI� WKH� )ORULGD� 5HSDLU� &ODVV��

1DWLRQZLGH�5HSDLU�&ODVV��RU�:DUUDQW\�&ODVV�ZKR�KDV�QRW�WLPHO\�H[FOXGHG�WKHPVHOYHV�IURP�WKH�

6HWWOHPHQW��DQG�RU��LL��D�&ODVV�0HPEHU�RI�WKH�)ORULGD�3XUFKDVH�&ODVV�ZKR�KDV�VXEPLWWHG�D�YDOLG��

WLPHO\��DQG�FRPSOHWH�&ODLP���

�� ³&ODVV´� PHDQV�� IRU� VHWWOHPHQW� SXUSRVHV� RQO\�� DOO� RI� WKH� EHORZ�OLVWHG�

VXEFODVVHV��

D� 7KH� ³)ORULGD� 5HSDLU� &ODVV´� PHDQV� DOO� FLWL]HQV� RI� WKH� 6WDWH� RI�

)ORULGD�ZKR���L��SXUFKDVHG�&RVWD�SODQR�VXQJODVVHV�EHIRUH�-DQXDU\����������DQG��LL��ZHUH�FKDUJHG�

D�IHH�E\�&RVWD��IURP�-XO\����������WKURXJK�WKH�GDWH�RI�HQWU\�RI�WKH�&RXUW¶V�)LQDO�2UGHU��WR�UHSDLU�

RU�UHSODFH�WKHLU�&RVWD�SODQR�VXQJODVVHV�GDPDJHG�E\�DFFLGHQW��QRUPDO�ZHDU�DQG�WHDU��RU�PLVXVH����

E� 7KH�³1DWLRQZLGH�5HSDLU�&ODVV´�PHDQV�DOO�FLWL]HQV�RI� WKH�8QLWHG�

6WDWHV� �H[FOXGLQJ� FLWL]HQV� RI� WKH� 6WDWH� RI� )ORULGD�� ZKR�� �L�� SXUFKDVHG� &RVWD� SODQR� VXQJODVVHV�

EHIRUH�-DQXDU\����������DQG��LL��ZHUH�FKDUJHG�D�UHSDLU�IHH�E\�&RVWD��IURP�$SULO���������WKURXJK�
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WKH� GDWH� RI� HQWU\� RI� WKH�&RXUW¶V� )LQDO�2UGHU�� WR� UHSDLU� RU� UHSODFH� WKHLU�&RVWD� SODQR� VXQJODVVHV�

GDPDJHG�E\�DFFLGHQW��QRUPDO�ZHDU�DQG�WHDU��RU�PLVXVH���

F� 7KH� ³)ORULGD�3XUFKDVH�&ODVV´�PHDQ� DOO� FLWL]HQV� RI� WKH� 6WDWH� RI�

)ORULGD�ZKR�SXUFKDVHG�&RVWD�SODQR�VXQJODVVHV�IURP�-XO\����������WR�-DQXDU\�����������

G� 7KH� ³:DUUDQW\� &ODVV´� PHDQV� DOO� FLWL]HQV� RI� WKH� 8QLWHG� 6WDWHV�

ZKR�� �L�� SXUFKDVHG� QRQ�SUHVFULSWLRQ� &RVWD� VXQJODVVHV� SULRU� WR� -DQXDU\� ��� ������ DQG� �LL�� SDLG�

&RVWD� D� ZDUUDQW\� IHH� WR� UHSDLU� RU� UHSODFH� QRQ�SUHVFULSWLRQ� VXQJODVVHV� GDPDJHG� E\� D�

PDQXIDFWXUHU¶V�GHIHFW�IURP�$XJXVW����������WKURXJK�WKH�GDWH�RI�HQWU\�RI�WKH�&RXUW¶V�)LQDO�2UGHU��

H� ([FOXGHG� IURP� WKH�&ODVV� DUH�� ����&RVWD�� DQ\� HQWLW\� RU� GLYLVLRQ� LQ�

ZKLFK�&RVWD�KDV�D�FRQWUROOLQJ�LQWHUHVW��DQG�WKHLU�OHJDO�UHSUHVHQWDWLYHV��RIILFHUV��GLUHFWRUV��DVVLJQV��

DQG�VXFFHVVRUV������WKH�MXGJH�V��WR�ZKRP�/LWLJDWLRQ�LV�RU�KDV�SUHYLRXVO\�EHHQ�DVVLJQHG�DQG�HDFK�

MXGJH¶V� UHVSHFWLYH� VWDII�� ���� FRXQVHO� IRU� HDFK� RI� WKH� 3DUWLHV� LQ� WKLV� FDVH�� DQG� ���� SHUVRQV�ZKR�

WLPHO\�DQG�SURSHUO\�H[FOXGH�WKHPVHOYHV�IURP�WKH�&ODVV���

�� ³&ODVV�0HPEHU´�PHDQV�D�PHPEHU�RI�WKH�&ODVV��

��� ³&RVWD´�PHDQV�&RVWD�'HO�0DU��,QF���WKH�QDPHG�SDUW\�WR�WKH�*OREDO�$FWLRQ��

��� ³&RVWD¶V�&RXQVHO´�PHDQV�0F*XLUH:RRGV�//3��

��� �³&RXUW´�PHDQV�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�0LGGOH�'LVWULFW�RI�

)ORULGD��-DFNVRQYLOOH�'LYLVLRQ���

��� ³&\� 3UHV� 3D\PHQW´� PHDQV� SD\PHQW�V�� WR� RQH� RU� PRUH� FKDULWDEOH�

RUJDQL]DWLRQV� GHWHUPLQHG� E\� &RVWD� FRQVLVWLQJ� RI� HLWKHU� �L�� WKH� UHPDLQLQJ� DPRXQW� RI� WKH�

6HWWOHPHQW� )XQG� DIWHU� VDWLVIDFWLRQ� RI� DQ\� DSSURYHG� DQG� YDOLG� &ODLPV�� DQG� WKH� SD\PHQW� RI�

�������������������������������������������������
��3URPRWLRQDO�LWHPV�H[FOXGHG�IURP�WKH�)ORULGD�3XUFKDVH�&ODVV��)ORULGD�5HSDLU�&ODVV��DQG�1DWLRQZLGH�5HSDLU�&ODVV�
DUH�DV�IROORZV��86$�/LPLWHG�(GLWLRQ��.HQQ\�&KHVQH\�/LPLWHG�(GLWLRQ��2FHDUFK�6SHFLDO�&ROOHFWLRQ���$GGLWLRQDOO\��
QRQH�RI�WKH�FODVVHV�VXEMHFW�WR�WKLV�$JUHHPHQW�LQFOXGH�VXQJODVVHV�LQ�WKH�'HO�0DU�DQG�8QWDQJOHG�FROOHFWLRQV��DV�WKHVH�
FROOHFWLRQV�ZHUH�UHOHDVHG�DIWHU�WKH�DSSOLFDEOH�FODVV�SHULRGV��
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DSSURYHG� $WWRUQH\V¶� )HHV�� &RVWV� DQG� ([SHQVHV�� ,QFHQWLYH� $ZDUGV�� DQG� FRVWV� RI� FODVV�

DGPLQLVWUDWLRQ� DQG� QRWLFH�� RU� �LL�� 2QH� 0LOOLRQ� DQG� QR����� 'ROODUV� �������������� ZKLFKHYHU�

DPRXQW�LV�OHVV���

��� ³&\�3UHV�5HFLSLHQW´�PHDQV� RQH� RU�PRUH� FKDULWDEOH� RUJDQL]DWLRQV� WR� EH�

GHWHUPLQHG�E\�&RVWD��

��� ³'HIHQGDQW´�KDV�WKH�VDPH�PHDQLQJ�DV�³&RVWD�´�

��� ³'HIHQGDQW¶V�&RXQVHO´�PHDQV�0F*XLUH:RRGV�//3����

��� ³)DLUQHVV�+HDULQJ´�PHDQV�WKH�ILQDO�KHDULQJ�IRU�WKH�SXUSRVHV�RI�WKH�&RXUW�

GHWHUPLQLQJ�ZKHWKHU�WR�DSSURYH�WKLV�$JUHHPHQW�DV�IDLU��UHDVRQDEOH��DQG�DGHTXDWH��

��� ³)LQDO� (IIHFWLYH� 'DWH´�PHDQV� WKH� ODWHVW� GDWH� RQ�ZKLFK� WKH� )LQDO� 2UGHU�

DQG�RU�)LQDO�-XGJPHQW�DSSURYLQJ�WKLV�$JUHHPHQW�EHFRPHV�ILQDO��)RU�SXUSRVHV�RI�WKLV�$JUHHPHQW��

D� LI� QR� DSSHDO� KDV� EHHQ� WDNHQ� IURP� WKH� )LQDO� 2UGHU� DQG�RU� )LQDO�

-XGJPHQW�� ³)LQDO� (IIHFWLYH� 'DWH´�PHDQV� WKH� GDWH� RQ� ZKLFK� WKH� WLPH� WR� DSSHDO� WKHUHIURP� KDV�

H[SLUHG��RU�

E� LI� DQ\� DSSHDO� KDV� EHHQ� WDNHQ� IURP� WKH� )LQDO� 2UGHU� DQG�RU� )LQDO�

-XGJPHQW�� ³)LQDO� (IIHFWLYH� 'DWH´� PHDQV� WKH� GDWH� RQ� ZKLFK� DOO� DSSHDOV� WKHUHIURP�� LQFOXGLQJ�

SHWLWLRQV�IRU�UHKHDULQJ�RU�UH�DUJXPHQW��SHWLWLRQV�IRU�UHKHDULQJ�HQ�EDQF�DQG�SHWLWLRQV�IRU�FHUWLRUDUL�

RU� DQ\�RWKHU� IRUP�RI� UHYLHZ��KDYH�EHHQ� ILQDOO\�GLVSRVHG�RI� LQ� D�PDQQHU� WKDW� DIILUPV� WKH�)LQDO�

2UGHU�RU�)LQDO�-XGJPHQW��RU�

F� VXEMHFW� WR� &RXUW� DSSURYDO�� LI� 3ODLQWLIIV¶� &ODVV� &RXQVHO� DQG�

'HIHQGDQW�DJUHH�LQ�ZULWLQJ��WKH�³)LQDO�(IIHFWLYH�'DWH´�FDQ�RFFXU�RQ�DQ\�RWKHU�DJUHHG�GDWH���

��� ³)LQDO� -XGJPHQW´� PHDQV� WKH� &RXUW¶V� ILQDO� MXGJPHQW� DV� GHVFULEHG� LQ�

6HFWLRQ�;,��RI�WKLV�$JUHHPHQW��
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��� ³)LQDO�2UGHU´�PHDQV�WKH�&RXUW¶V�RUGHU�DSSURYLQJ�WKH�6HWWOHPHQW�DQG�WKLV�

$JUHHPHQW��DV�GHVFULEHG�LQ�6HFWLRQ�;,��RI�WKLV�$JUHHPHQW��

��� ³*OREDO� $FWLRQ´� PHDQV� WKH� FODVV� DFWLRQ� ODZVXLW� SHQGLQJ� LQ� WKH� 8QLWHG�

6WDWHV�'LVWULFW�&RXUW�IRU�WKH�0LGGOH�'LVWULFW�RI�)ORULGD��-DFNVRQYLOOH�'LYLVLRQ��FDSWLRQHG�Brendan 

Haney, Gerald Reed, & Troy Smith v. Costa Del Mar, Inc.� &DVH�1R�������FY������-���-5.���

��� ³Haney $FWLRQ´� PHDQV� WKH� FODVV� DFWLRQ� ODZVXLW� SHQGLQJ� LQ� WKH� &LUFXLW�

&RXUW��)RXUWK�-XGLFLDO�&LUFXLW��LQ�DQG�IRU�'XYDO�&RXQW\��FDSWLRQHG�Brendan Haney v. Costa Del 

Mar, Inc.� &DVH�1R����������&$��������;;;;�0$���

��� ³,QFHQWLYH� $ZDUGV´� PHDQV� WKH� DPRXQWV� WR� EH� SDLG� WR� 3ODLQWLIIV� IRU�

EULQJLQJ�WKH�Haney� Smith��DQG Reed $FWLRQV�DQG�IRU�WKHLU�WLPH�DQG�HIIRUW�LQ�FRQQHFWLRQ�ZLWK�WKH�

/LWLJDWLRQ��

��� ³/LWLJDWLRQ´� UHIHUV� FROOHFWLYHO\� WR� WKH�Haney� $FWLRQ�� WKH� Smith� $FWLRQ��

DQG�WKH�Reed�$FWLRQ���

��� ³/RQJ�)RUP�1RWLFH´�PHDQV� WKH� /RQJ� )RUP�1RWLFH� VXEVWDQWLDOO\� LQ� WKH�

IRUP�DWWDFKHG�KHUHWR�DV�([KLELW����

��� ³1RWLFH�3URJUDP´�PHDQV�WKH�QRWLFH�SURJUDP�GHVFULEHG�LQ�6HFWLRQ�9��

��� ³3DUWLHV´� PHDQV� 3ODLQWLIIV�� WKH� &ODVV� 0HPEHUV�� DQG� 'HIHQGDQW��

FROOHFWLYHO\��DV�HDFK�RI�WKRVH�WHUPV�LV�GHILQHG�LQ�WKLV�$JUHHPHQW��

��� ³3ODLQWLIIV´�PHDQ�%UHQGDQ�+DQH\��7UR\�6PLWK��DQG�*HUDOG�(��5HHG�,9��DV�

QDPHG�SDUWLHV�WR�WKH�*OREDO�$FWLRQ��DQG�HDFK�RI�WKHLU�UHVSHFWLYH�DFWLRQV�LQ�WKH�/LWLJDWLRQ��

��� �³3ODLQWLIIV¶�&ODVV�&RXQVHO´�PHDQV�+ROODQG�	�.QLJKW�//3��DQG�H[FOXGHV�

DQ\�DQG�DOO�FRXQVHO�IRU�DQ\�&ODVV�0HPEHU�REMHFWRUV�WR�WKH�6HWWOHPHQW��
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��� ³3UHOLPLQDU\� $SSURYDO� 2UGHU´� PHDQV� WKH� RUGHU� WR� EH� HQWHUHG� E\� WKH�

&RXUW�SUHOLPLQDULO\�DSSURYLQJ�WKH�6HWWOHPHQW�DV�RXWOLQHG�LQ�6HFWLRQ�,,,��RI�WKLV�$JUHHPHQW��

��� ³3URGXFW�9RXFKHUV´�PHDQV�WKH�QRQ�SHUVRQDOL]HG��VWDFNDEOH��WUDQVIHUUDEOH�

YRXFKHUV�IRU�&RVWD�PHUFKDQGLVH��DV�VHW�IRUWK�LQ�6HFWLRQ�,9��RI�WKLV�$JUHHPHQW��

��� ³Reed $FWLRQ´�PHDQV�WKH�FODVV�DFWLRQ�ODZVXLW�SHQGLQJ�LQ�WKH�8QLWHG�6WDWHV�

'LVWULFW�&RXUW�IRU�WKH�0LGGOH�'LVWULFW�RI�)ORULGD��2UODQGR�'LYLVLRQ�FDSWLRQHG�Gerald E. Reed IV 

v. Costa Del Mar, Inc.� &DVH�1R�������FY������2UO���/5+���

��� ³5HOHDVH´�PHDQV� WKH� UHOHDVH� DQG�ZDLYHU� VHW� IRUWK� LQ�6HFWLRQ�;,,�� RI� WKLV�

$JUHHPHQW�DQG�LQ�WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU��

��� ³5HOHDVHG� 3DUWLHV´� RU� ³5HOHDVHG� 3DUW\´� PHDQV� 'HIHQGDQW� LQ� WKH�

/LWLJDWLRQ�DQG�WKH�*OREDO�$FWLRQ��&RVWD��LWV�SDVW��SUHVHQW�DQG�IXWXUH�SDUHQWV��SUHGHFHVVRUV��SDUHQW�

DQG�DIILOLDWHG�FRPSDQLHV�� VXFFHVVRUV�� DVVLJQV�� VSLQ�RIIV�� VXEVLGLDULHV��KROGLQJ�FRPSDQLHV�� MRLQW�

YHQWXUHV� DQG� MRLQW�YHQWXUHUV�� SDUWQHUVKLSV� DQG� SDUWQHUV�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR�

(VVLORU/X[RWWLFD�6$��DQG�HDFK�RI�WKHLU�UHVSHFWLYH�SDVW��SUHVHQW�DQG�IXWXUH�SDUHQWV��SUHGHFHVVRUV��

VXFFHVVRUV�� DIILOLDWHV�� DVVLJQV�� VSLQ�RIIV�� GLUHFW� DQG� LQGLUHFW� VXEVLGLDULHV�� KROGLQJ� FRPSDQLHV��

MRLQW�YHQWXUHV�DQG�MRLQW�YHQWXUHUV��SDUWQHUVKLSV�DQG�SDUWQHUV��RIILFHUV��GLUHFWRUV��HPSOR\HHV��DQG�

DWWRUQH\V�� 7KH� 3DUWLHV� H[SUHVVO\� DFNQRZOHGJH� WKDW� HDFK� RI� WKH� IRUHJRLQJ� LV� LQFOXGHG� DV� D�

5HOHDVHG�3DUW\�HYHQ�WKRXJK�QRW�LGHQWLILHG�E\�QDPH�KHUHLQ��

��� ³6HWWOHPHQW�$GPLQLVWUDWRU´�PHDQV�WKH�WKLUG�SDUW\�DJHQW�RU�DGPLQLVWUDWRU�

DJUHHG�WR�E\�WKH�3DUWLHV�DQG�DSSRLQWHG�E\�WKH�&RXUW�WR�JLYH�QRWLFH�WR�WKH�&ODVV�DQG�SURFHVV�WKH�

&ODLPV�DQG�UHTXLUHPHQWV�RI� WKLV�$JUHHPHQW��VXEMHFW� WR� WKH�&RXUW¶V�DSSURYDO��7KH�3DUWLHV�DJUHH�

WKDW�(SLT�VKDOO�VHUYH�DV�6HWWOHPHQW�$GPLQLVWUDWRU��VXEMHFW�WR�DSSURYDO�E\�WKH�&RXUW��
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��� ³6HWWOHPHQW�)XQG´�PHDQV�WKH�DJUHHG�XSRQ�WRWDO�IXQG�RI�)RUW\�0LOOLRQ�DQG�

1R����� 'ROODUV� �������������� IRUPLQJ� WKH� EDVLV� RI� WKH� VHWWOHPHQW� RI� WKH� /LWLJDWLRQ� DQG� WKH�

*OREDO�$FWLRQ�� IURP�ZKLFK� DSSURYHG� DQG� YDOLG�&ODLPV�ZLOO� EH� SDLG�� DQG� DSSURYHG�$WWRUQH\V¶�

)HHV��&RVWV�DQG�([SHQVHV��,QFHQWLYH�$ZDUGV��DQG�FRVWV�RI�FODVV�DGPLQLVWUDWLRQ�DQG�QRWLFH�ZLOO�EH�

SDLG��DQG��LI�GXH�WR�EH�SDLG�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKLV�$JUHHPHQW��WKH�&\�3UHV�3D\PHQW��

��� �³6HWWOHPHQW� :HEVLWH´� PHDQV� DQ� ,QWHUQHW� ZHEVLWH� HVWDEOLVKHG� DQG�

PDLQWDLQHG� E\� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� IRU� WKH� SXUSRVH� RI� IDFLOLWDWLQJ� QRWLFH� WR�� DQG�

FRPPXQLFDWLQJ�ZLWK��WKH�&ODVV��

��� ³Smith $FWLRQ´� PHDQV� WKH� FODVV� DFWLRQ� ODZVXLW� SHQGLQJ� LQ� WKH� 8QLWHG�

6WDWHV� 'LVWULFW� &RXUW� IRU� WKH�0LGGOH� 'LVWULFW� RI� )ORULGD�� -DFNVRQYLOOH� 'LYLVLRQ� FDSWLRQHG�Troy 

Smith v. Costa Del Mar, Inc.� &DVH�1R�������FY������-���-5.���

��� ³6XPPDU\�1RWLFH´�PHDQV�WKH�VKRUW�IRUP�QRWLFH�VXEVWDQWLDOO\�LQ�WKH�IRUP�

DV�DWWDFKHG�KHUHWR�DV�([KLELW����

%� 2WKHU�FDSLWDOL]HG�WHUPV�XVHG�LQ�WKLV�$JUHHPHQW�EXW�QRW�GHILQHG�LQ�WKLV�6HFWLRQ�,,��

VKDOO�KDYH�WKH�PHDQLQJV�DVFULEHG�WR�WKHP�HOVHZKHUH�LQ�WKLV�$JUHHPHQW��

&� 7KH�WHUPV�³KH�RU�VKH´�DQG�³KLV�RU�KHU´�LQFOXGH�³LW´�RU�³LWV´�ZKHUH�DSSOLFDEOH��

'� :KHUH�DSSURSULDWH��WKH�VLQJXODU�VKDOO�LQFOXGH�WKH�SOXUDO��DQG�YLFH�YHUVD���

,,,� &(57,),&$7,21�2)�7+(�&/$66��35(/,0,1$5<�$33529$/�

$� 7KH�3DUWLHV�DJUHH�WKDW�ZLWKLQ����GD\V�DIWHU�WKH�H[HFXWLRQ�RI�WKLV�$JUHHPHQW�E\�DOO�

3DUWLHV�� DQG� IRU� SXUSRVHV� RI� WKLV� $JUHHPHQW� RQO\� �DQG� ZLWKRXW� DQ\� ILQGLQJ� RI� DGPLVVLRQ� RU�

ZURQJGRLQJ� RU� IDXOW� E\� 'HIHQGDQW��� 3ODLQWLIIV� VKDOO� VHHN� IURP� WKH� &RXUW�� DQG� 'HIHQGDQW� ZLOO�

H[SUHVVO\� FRQVHQW� WR� DQG� QRW� RSSRVH�� D� 3UHOLPLQDU\� $SSURYDO� 2UGHU� WKDW� VKDOO�� DPRQJ� RWKHU�

WKLQJV��
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�� SUHOLPLQDULO\� FHUWLI\� WKH� )ORULGD� 5HSDLU� &ODVV�� 1DWLRQZLGH� 5HSDLU� &ODVV��

)ORULGD� 3XUFKDVH� &ODVV�� DQG� :DUUDQW\� &ODVV�� DSSURYH� 3ODLQWLIIV� DV� FODVV� UHSUHVHQWDWLYHV� DQG�

DSSRLQW� 3ODLQWLIIV¶� &ODVV� &RXQVHO� DV� FRXQVHO� IRU� WKH� &ODVV�� SXUVXDQW� WR� )HGHUDO� 5XOH� RI� &LYLO�

3URFHGXUH�����

�� SUHOLPLQDULO\�DSSURYH�WKH�6HWWOHPHQW��

�� GHWHUPLQH� WKDW� WKH�1RWLFH�3URJUDP�FRPSOLHV�ZLWK� DOO� OHJDO� UHTXLUHPHQWV��

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�'XH�3URFHVV�&ODXVH�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��

�� VFKHGXOH�D�GDWH�DQG�WLPH�IRU�D�)DLUQHVV�+HDULQJ�WR�GHWHUPLQH�ZKHWKHU�WKH�

6HWWOHPHQW�VKRXOG�EH�ILQDOO\�DSSURYHG�E\�WKH�&RXUW��

�� HVWDEOLVK�D�VFKHGXOH�IRU�WKH�3DUWLHV�WR�VHHN�WR�REWDLQ�IURP�WKH�&RXUW�D�)LQDO�

-XGJPHQW�DQG�)LQDO�2UGHU��

�� DSSRLQW�WKH�6HWWOHPHQW�$GPLQLVWUDWRU��DQG�

�� LVVXH� RWKHU� UHODWHG� RUGHUV� WR� HIIHFWXDWH� WKH� SUHOLPLQDU\� DSSURYDO� RI� WKH�

$JUHHPHQW��

%� &HUWLILFDWLRQ� RI� WKH� &ODVV� LV� FRQGLWLRQDO� RQ� WKH� &RXUW¶V� SUHOLPLQDU\� DQG� ILQDO�

DSSURYDO�RI�WKLV�$JUHHPHQW��,Q�WKH�HYHQW�WKH�&RXUW�GRHV�QRW�DSSURYH�DOO�WHUPV�RI�WKH�$JUHHPHQW��

RU�LI�IRU�DQ\�UHDVRQ�WKH�&RXUW�GRHV�QRW�JUDQW�ILQDO�DSSURYDO�RI�WKH�6HWWOHPHQW��RU�LI�ILQDO�DSSURYDO�

LV�QRW�JUDQWHG�IROORZLQJ�DSSHDO�RI�DQ\�RUGHU�RU�MXGJPHQW�E\�WKH�&RXUW��RU�LI�WKH�&RXUW�FRQVWUXHV�

WKH�VHWWOHPHQW�DV�D�³FRXSRQ´�VHWWOHPHQW�VXFK�WKDW�WKH�SURYLVLRQV�RI����8�6�&���������DSSO\��WKHQ�

WKH�FHUWLILFDWLRQ�VKDOO�EH�YRLG�DQG�WKLV�$JUHHPHQW�DQG�DOO�RUGHUV�HQWHUHG�LQ�FRQQHFWLRQ�WKHUHZLWK��

LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�DQ\�RUGHU�FRQGLWLRQDOO\�FHUWLI\LQJ�WKH�&ODVV��VKDOO�EHFRPH�QXOO�DQG�

YRLG�DQG�VKDOO�EH�RI�QR�IXUWKHU� IRUFH�DQG�HIIHFW��DQG�HDFK�3DUW\�VKDOO� UHWDLQ�DOO� WKHLU� UHVSHFWLYH�
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ULJKWV� DV� WKH\� H[LVWHG� SULRU� WR� WKH� H[HFXWLRQ� RI� WKH�$JUHHPHQW� DV� VHW� IRUWK� LQ� IXUWKHU� GHWDLO� LQ�

6HFWLRQ�;,,,��RI�WKLV�$JUHHPHQW����

,9� 6(77/(0(17�5(/,()�

$� (VWDEOLVKPHQW� RI� 6HWWOHPHQW� )XQG�� � ,Q� FRQVLGHUDWLRQ� IRU� WKH� GLVPLVVDO� RI� WKH�

/LWLJDWLRQ� DQG� WKH�*OREDO�$FWLRQ�ZLWK� SUHMXGLFH�� DQG� IRU� WKH� IXOO� DQG� FRPSOHWH�5HOHDVH�� )LQDO�

-XGJPHQW� DQG� )LQDO�2UGHU� SURYLGHG� EHORZ��'HIHQGDQW� IXUWKHU� DJUHHV� WR� GHGLFDWH� D� 6HWWOHPHQW�

)XQG� LQ� WKH� DPRXQW� RI� ������������ �)RUW\� 0LOOLRQ� DQG� 1R����� 'ROODUV��� IURP� ZKLFK� WKH�

IROORZLQJ�ZLOO�EH�SDLG����L��SD\PHQWV�WR�WKH�&ODVV�0HPEHUV�LQ�WKH�IRUP�RI�3URGXFW�9RXFKHUV��DV�

GLVFXVVHG� LQ� 6HFWLRQV� '�� DQG� (�� EHORZ�� �LL�� ,QFHQWLYH� $ZDUGV� WR� 3ODLQWLIIV�� �LLL�� SD\PHQWV� WR�

3ODLQWLIIV¶� &ODVV� &RXQVHO� IRU� DSSURYHG� $WWRUQH\V¶� )HHV�� &RVWV�� DQG� ([SHQVHV�� �LY�� DQ\� FRVWV�

DVVRFLDWHG�ZLWK� GLVVHPLQDWLQJ� WKH� QRWLFH� DQG� RWKHUZLVH� LPSOHPHQWLQJ� WKH� QRWLFH� SURJUDP� DQG�

FODLPV�DGPLQLVWUDWLRQ�VSHFLILHG� LQ�6HFWLRQ�9���DQG��Y�� LI�GXH� WR�EH�SDLG� LQ�DFFRUGDQFH�ZLWK� WKH�

WHUPV� RI� WKLV� $JUHHPHQW�� WKH� &\� 3UHV� 3D\PHQW�� � 7KH� 3DUWLHV� DJUHH� DQG� XQGHUVWDQG� WKDW� WKLV�

$JUHHPHQW�SURYLGHV�DGGLWLRQDO�QRQ�FDVK�EHQHILWV�WR�WKH�&ODVV�LQ�DGGLWLRQ�WR�WKH�6HWWOHPHQW�)XQG��

DV�VHW�IRUWK�EHORZ���([FHSW�IRU�WKH�,QLWLDO�)XQG��GLVFXVVHG�EHORZ���WKH�SD\PHQWV�VSHFLILHG�DERYH�

LQ�VXEVHFWLRQV��LL����LLL���DQG��LY��ZLOO�EH�IXQGHG�ZLWKLQ�WZHQW\������GD\V�DIWHU�WKH�)LQDO�(IIHFWLYH�

'DWH��

%� ,QLWLDO�)XQG��:LWKLQ����GD\V�RI�HQWU\�RI�WKH�3UHOLPLQDU\�$SSURYDO�2UGHU�RI�WKLV�

$JUHHPHQW�E\�WKH�&RXUW��&RVWD�ZLOO�IXQG�WKH�LQLWLDO�FRVWV�RI�FODVV�QRWLFH�DQG�DGPLQLVWUDWLRQ�LQ�DQ�

DPRXQW�WR�EH�VHW�EDVHG�RQ�WKH�DQWLFLSDWHG�DPRXQW�RI�VXFK�LQLWLDO�FRVWV�DQG�DQ\�GHSRVLWV�UHTXLUHG�

IROORZLQJ� QHJRWLDWLRQV�ZLWK� WKH� VHOHFWHG� 6HWWOHPHQW�$GPLQLVWUDWRU� �WKH� ³,QLWLDO� )XQG´��� � 7KLV�

,QLWLDO�)XQG�ZLOO�EH�FUHGLWHG�DJDLQVW�WKH�6HWWOHPHQW�)XQG��

&� $JUHHPHQW� 5HJDUGLQJ� WKH� ³1RPLQDO� )HH´� DQG� ³/LIHWLPH� :DUUDQW\´�

/DQJXDJH� RQ� 6KLSSLQJ� %R[HV� DQG� LQ�0DUNHWLQJ�0DWHULDOV�� � $V� D� UHVXOW� RI� WKLV� /LWLJDWLRQ��
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&RVWD�PRGLILHG�LWV�SURGXFW�SDFNDJLQJ�DQG�PDUNHWLQJ�PDWHULDOV�DV�VHW�IRUWK�LQ�:KHUHDV�&ODXVH�*���

DERYH�� � ,Q� IXUWKHU�FRQVLGHUDWLRQ� IRU� WKH�GLVPLVVDO�RI� WKH�/LWLJDWLRQ�DQG� WKH�*OREDO�$FWLRQ�ZLWK�

SUHMXGLFH�� DQG� IRU� WKH� IXOO� DQG� FRPSOHWH� 5HOHDVH�� )LQDO� -XGJPHQW� DQG� )LQDO� 2UGHU� SURYLGHG�

EHORZ��'HIHQGDQW� DJUHHV�� RQ� LWV� VKLSSLQJ� ER[HV� DQG� LQ�PDUNHWLQJ�PDWHULDOV� WR�� �L�� QRW� WLWOH� LWV�

ZDUUDQW\� IRU�&RVWD¶V� SODQR� VXQJODVVHV� DV� D� ³/LIHWLPH�:DUUDQW\´� IRU� VR� ORQJ� DV� WKH� WHUPV� DQG�

FRQGLWLRQV� RI� VXFK�ZDUUDQW\� DUH� VXEVWDQWLDOO\� WKH� VDPH� DV� FXUUHQWO\� RIIHUHG� E\�&RVWD�� DQG� �LL��

UHIUDLQ�IURP�GHVFULELQJ�IHHV�IRU�UHSODFHPHQW�RI�VFUDWFKHG�OHQVHV��IUDPHV�DQG�RWKHU�SDUWV�FDXVHG�

E\�DFFLGHQWDO�GDPDJH��ZHDU�DQG� WHDU��RU�PLVXVH�DV�³QRPLQDO´� IHHV��1RWKLQJ� LQ� WKLV�$JUHHPHQW�

VKDOO�SURKLELW�&RVWD�IURP�RIIHULQJ�GLIIHUHQW�ZDUUDQWLHV�RQ�ODWHU�PDQXIDFWXUHG�SURGXFWV�RU�GHILQHG�

FROOHFWLRQV��

'� 3URGXFW� 9RXFKHUV�� � )ROORZLQJ� WKH� )LQDO� (IIHFWLYH� 'DWH�� &ODLPDQWV� VKDOO� EH�

HQWLWOHG� WR� UHFHLYH� IURP� WKH�6HWWOHPHQW�)XQG�RQH�RU�PRUH�3URGXFW�9RXFKHU�V��ZLWK�D� WZR�\HDU�

H[SLUDWLRQ�GDWH� IURP� WKH�GDWH�RI� LVVXDQFH�RI� WKH�3URGXFW�9RXFKHU��ZKLFK�FDQ�EH� UHGHHPHG�YLD�

&RVWD¶V�RQOLQH�ZHE�VWRUH�RU�YLD�D�WROO�IUHH�QXPEHU�IRU�&RVWD�PHUFKDQGLVH��7KH�3DUWLHV�LQWHQG�IRU�

WKH�3URGXFW�9RXFKHUV�WR�EH�UHGHHPDEOH�IRU�FHUWDLQ�&RVWD�ZKROH�JRRG�PHUFKDQGLVH��DV�RSSRVHG�WR�

D�GLVFRXQW�RU�FRXSRQ�RII�WKH�SXUFKDVH�SULFH��ZLWKRXW�WKH�QHFHVVLW\�IRU�&ODVV�0HPEHUV�WR�SD\�DQ\�

DPRXQW� WR� &RVWD�� VHSDUDWH� DQG� DSDUW� IURP� WKH� 3URGXFW� 9RXFKHU�� LQ� RUGHU� WR� UHFHLYH� &RVWD�

PHUFKDQGLVH���&ODLPDQWV�ZLOO�QRW�EH�UHTXLUHG�WR�WUDYHO�WR�DQ\�UHWDLO�HVWDEOLVKPHQW�WR�UHGHHP�WKH�

3URGXFW�9RXFKHUV���3URGXFW�V��FODLPHG�XVLQJ�WKH�3URGXFW�9RXFKHUV�ZLOO�QRW�EH�DVVHVVHG�VDOHV�WD[�

DQG�ZLOO�EH�VKLSSHG�IUHH�RI�FKDUJH���3URGXFW�9RXFKHUV�PD\�DOVR�EH�XVHG�WR�SXUFKDVH�DQ\�&RVWD�

SURGXFWV�LQ�H[FHVV�RI�WKH�3URGXFW�9RXFKHU�DPRXQW��DQG�WKH�&ODLPDQW�QHHG�RQO\�WR�SD\�WKH�SULFH�

GLIIHUHQFH�� SOXV� DSSOLFDEOH� VDOHV� WD[�� � $� QRQ�H[KDXVWLYH� OLVW� RI� &RVWD� PHUFKDQGLVH� WKDW� &ODVV�

0HPEHUV�PD\�EH�DEOH�WR�REWDLQ�EDVHG�RQ�WKH�YDOXH�RU�QXPEHU�RI�3URGXFW�9RXFKHUV�UHFHLYHG�LV�
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GHOLQHDWHG�RQ�([KLELW����,W�LV�DFNQRZOHGJHG�DQG�XQGHUVWRRG�WKDW��JLYHQ�WKH�H[SLUDWLRQ�SHULRG�RI�

WKH� 3URGXFW� 9RXFKHUV�� PHUFKDQGLVH� DYDLODELOLW\� PD\� YDU\� RYHU� WLPH�� � 7KH� 3DUWLHV� DJUHH� WKDW�

PHUFKDQGLVH�FDQ�EH�XSGDWHG�RU�PRGLILHG�E\�&RVWD�SURYLGHG�WKH�VXEVWLWXWHG�PHUFKDQGLVH�LV�RI�D�

UHDVRQDEO\� VLPLODU� TXDOLW\� DQG� PDQXIDFWXUHU¶V� VXJJHVWHG� UHWDLO� SULFH� �³0653´�� YDOXH� DQG� LV�

DYDLODEOH�WR�&ODLPDQWV�WKURXJK�DQG�XQWLO�WKH�3URGXFW�9RXFKHU¶V�H[SLUDWLRQ�GDWH����7KH�HVWLPDWHG�

PLQLPXP�YDOXH�RI�WKH�3URGXFW�9RXFKHUV�E\�&ODVV�DUH�VHW�IRUWK�RQ�WKH�EHORZ�VFKHGXOH��

&ODVV� (VWLPDWHG�
0LQLPXP�3URGXFW�
9RXFKHU�9DOXH�

)ORULGD�5HSDLU�&ODVV� �������

1DWLRQZLGH�5HSDLU�&ODVV� �������

)ORULGD�3XUFKDVH�&ODVV� �������

:DUUDQW\�&ODVV� ������

�
(� 0XOWLSOH� 9RXFKHUV�� � $� &ODLPDQW� ZKR�� E\� GHILQLWLRQ�� ZRXOG� IDOO� LQWR� ERWK� WKH�

)ORULGD�5HSDLU�&ODVV� DQG�)ORULGD�3XUFKDVH�&ODVV�� VKDOO� RQO\� EH� HQWLWOHG� WR�3URGXFW�9RXFKHU�V��

IURP� WKH�)ORULGD�5HSDLU�&ODVV� IRU� WKRVH� VXQJODVVHV�ZKLFK�ZHUH� UHSDLUHG�DQG�D� IHH�ZDV�SDLG� WR�

&RVWD�� � 7R� WKH� H[WHQW� D� &ODVV�0HPEHU�PD\� KDYH� DGGLWLRQDO� SXUFKDVHV� EH\RQG� WKH� QXPEHU� RI�

UHSDLU� FODLPV� LQ� WKH� )ORULGD� 5HSDLU� &ODVV�� WKDW� &ODVV� 0HPEHU� PD\� VXEPLW� D� FODLP� IRU� WKRVH�

DGGLWLRQDO�SXUFKDVHV�QRW�FRYHUHG�E\�D�)ORULGD�5HSDLU�&ODVV�3URGXFW�9RXFKHU�V�����$�&ODLPDQW��LI�

HQWLWOHG��PD\� UHFHLYH�3URGXFW�9RXFKHUV� IURP� WKH�)ORULGD�5HSDLU�&ODVV�� WKH�1DWLRQZLGH�5HSDLU�

&ODVV��DQG�WKH�:DUUDQW\�&ODVV���$�&ODLPDQW�PD\�UHFHLYH�PXOWLSOH�3URGXFW�9RXFKHUV�ZLWKLQ�HDFK�

&ODVV� WR� ZKLFK� WKH\� DUH� HOLJLEOH� WR� UHFHLYH� 3URGXFW� 9RXFKHUV� DFFRUGLQJ� WR� WKH� SULRU� WZR�

VHQWHQFHV�� � +RZHYHU�� DQ\� RQH� &ODLPDQW� LQ� WKH� )ORULGD� 3XUFKDVH� &ODVV�PD\� QRW� EH� HQWLWOHG� WR�
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JUHDWHU�WKDQ�ILYH�����3URGXFW�9RXFKHUV��XQOHVV�WKH�&ODLPDQW�VXEPLWV�YHULILDEOH�SURRI�RI�SXUFKDVH�

IRU�PRUH�WKDQ�ILYH�����SXUFKDVHV��DV�DFFHSWDEOH�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU����

)� 6WDFNDEOH��7UDQVIHUDEOH��8VH�DV�&UHGLW���7KH�3DUWLHV�LQWHQG�IRU�WKLV�$JUHHPHQW�

WR�SURYLGH�HDFK�&ODLPDQW�ZLWK�IOH[LELOLW\�LQ�FRQQHFWLRQ�ZLWK�WKH�XVH�RI�WKH�3URGXFW�9RXFKHUV���,Q�

WKDW� UHJDUG�� WKH� 3URGXFW� 9RXFKHUV� ZLOO� EH� QRQ�SHUVRQDOL]HG�� WUDQVIHUUDEOH�� DQG� VWDFNDEOH���

&ODLPDQWV� ZLWK� PXOWLSOH� 3URGXFW� 9RXFKHUV� PD\� FRPELQH� WKH� YDOXH� RI� WKH� 3URGXFW� 9RXFKHUV�

UHFHLYHG�WR�REWDLQ�KLJKHU�YDOXH�PHUFKDQGLVH��LI�GHVLUHG�E\�WKH�&ODLPDQW���7KH�3URGXFW�9RXFKHUV�

DUH�DOVR�LQWHQGHG�WR�RSHUDWH��LQ�WKH�DOWHUQDWLYH��DNLQ�WR�D�JLIW�FDUG��ZKLFK�FDQ�EH�XVHG�WR�RIIVHW�WKH�

FRVW� RI� PHUFKDQGLVH� RI� D� KLJKHU� YDOXH�� LI� GHVLUHG� E\� WKH� &ODLPDQW� DQG� VROHO\� ZLWKLQ� WKHLU�

GLVFUHWLRQ���:KHUHDV�HDFK�VHSDUDWH�3URGXFW�9RXFKHU�LV�VXEMHFW�WR�RQH�WLPH�XVH�ZLWK�QR�UHVLGXDO�

YDOXH��D�&ODLPDQW�PD\�XVH�PXOWLSOH�3URGXFW�9RXFKHUV�DW�GLIIHUHQW�WLPHV�SULRU�WR�WKHLU�H[SLUDWLRQ��

RU�VWDFN�VRPH�RU�DOO�RI�WKH�3URGXFW�9RXFKHUV�WR�REWDLQ�KLJKHU�YDOXHG�SURGXFWV�DW�QR�FRVW�WR�WKH�

&ODLPDQW����

*� )UHH� 6KLSSLQJ�� � ,Q� FRQQHFWLRQ�ZLWK� WKH� UHGHPSWLRQ� RI� WKH� 3URGXFW�9RXFKHU�V���

&RVWD�VKDOO�EHDU�WKH�FRVW�RI�VWDQGDUG�VKLSSLQJ��KDQGOLQJ�DQG�SURFHVVLQJ�RI�PHUFKDQGLVH�RUGHUHG�

E\�DQG�GHOLYHUHG�WR�WKH�&ODLPDQWV�XQGHU�WKLV�$JUHHPHQW�LQ�FRQQHFWLRQ�ZLWK�WKH�UHGHPSWLRQ�RI�WKH�

3URGXFW�9RXFKHU�V����7KH�FRVWV�RI�VXFK�VWDQGDUG�VKLSSLQJ��KDQGOLQJ��DQG�SURFHVVLQJ�VKDOO�QRW�EH�

GHGXFWHG�IURP�WKH�6HWWOHPHQW�)XQG����

+� ,VVXDQFH�RI�3URGXFW�9RXFKHUV��3URGXFW�9RXFKHUV�ZLOO�EH�LVVXHG�WR�&ODLPDQWV�E\�

WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� LQ� EDWFKHV� QR� VRRQHU� WKDQ� WKLUW\� ����� GD\V� DIWHU� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU� KDV� QRWLILHG� WKH� 3DUWLHV� RI� WKH� QXPEHU� RI� DSSURYHG� DQG� GHQLHG� &ODLPV� RI� WKH�

)ORULGD�3XUFKDVH�&ODVV��DV�VHW�IRUWK�LQ�6HFWLRQ�9,,�(��RI�WKH�$JUHHPHQW���DQG�WKHQ�SURFHHGLQJ�RQ�

DQ� RQJRLQJ� EDVLV� XQWLO� HLWKHU� ���� DOO� &ODLPDQWV� KDYH� EHHQ� SURYLGHG� WKH� 3URGXFW�9RXFKHU�V�� WR�
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ZKLFK�WKH\�DUH�HQWLWOHG��RU�����WKH�GDWH�RQ�ZKLFK�WKH�3URGXFW�9RXFKHUV�LVVXHG��LI�DOO�UHGHHPHG��

ZRXOG� H[KDXVW� WKH� UHPDLQLQJ� EDODQFH� RI� WKH� 6HWWOHPHQW� )XQG�� ZKLFKHYHU� LV� HDUOLHU�� � 7KH�

6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO� LVVXH� WR� HDFK�&ODLPDQW�� E\� HOHFWURQLF�PDLO� RU�� LI� HOHFWHG�E\� WKH�

&ODLPDQW��ILUVW�FODVV�PDLO��WKH�DSSURSULDWH�QXPEHU�RI�3URGXFW�9RXFKHUV�FODLPHG�DQG�DSSURYHG�LQ�

DFFRUGDQFH� ZLWK� WKLV� $JUHHPHQW�� $Q\� 3URGXFW� 9RXFKHUV� UHWXUQHG� WR� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU�ZLWK� D� IRUZDUGLQJ� DGGUHVV�ZLOO� EH� UH�PDLOHG� WR� WKH� QHZ� DGGUHVV� SURYLGHG�� � 7KH�

6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� QRW� EH� REOLJDWHG� WR� FRQGXFW� DGGLWLRQDO� UHVHDUFK� WR� ORFDWH�

&ODLPDQWV�ZKRVH�3URGXFW�9RXFKHU�V��LV�DUH�UHWXUQHG�DV�XQGHOLYHUDEOH�ZLWK�QR�IRUZDUGLQJ�DGGUHVV�

RU�WR�SURYLGH�DQ\�QRWLILFDWLRQ�WR�&ODLPDQWV�ZKRVH�3URGXFW�9RXFKHUV�DUH�UHWXUQHG���

,� &\� 3UHV� 3D\PHQW�� � ,I� WKH� 6HWWOHPHQW� )XQG� KDV� QRW� EHHQ� H[KDXVWHG� DIWHU� DOO�

&ODLPDQWV�KDYH�EHHQ�SURYLGHG�WKH�3URGXFW�9RXFKHU�V��WR�ZKLFK�WKH\�DUH�HQWLWOHG��&RVWD�DJUHHV�WR�

PDNH�D�FKDULWDEOH�FRQWULEXWLRQ�WR�WKH�&\�3UHV�5HFLSLHQWV��HTXDO�WR�HLWKHU�WKH�UHPDLQLQJ�DPRXQW�RI�

WKH�6HWWOHPHQW�)XQG��RU�2QH�0LOOLRQ�DQG�1R�����'ROODUV���������������ZKLFKHYHU�LV� OHVV�� �7KH�

EUHDNGRZQ�RI�WKH�&\�3UHV�3D\PHQW�EHWZHHQ�WKH�&\�3UHV�5HFLSLHQWV�LV�DW�WKH�GLVFUHWLRQ�RI�&RVWD��

9� 127,&(�72�7+(�&/$66�

$� )ROORZLQJ� HQWU\� RI� WKH� 3UHOLPLQDU\� $SSURYDO� 2UGHU�� DQG� WR� FRPSO\� ZLWK� DOO�

DSSOLFDEOH� ODZV�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR�� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���� WKH� 'XH�

3URFHVV�&ODXVH�RI� WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��DQG�DQ\�RWKHU�DSSOLFDEOH�VWDWXWH�� ODZ�RU� UXOH��

WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� WDNH� WKH� IROORZLQJ� EHORZ� DFWLRQV� LQ� FRQQHFWLRQ� ZLWK�

GLVVHPLQDWLQJ�QRWLFH�WR�&ODVV�0HPEHUV���XQOHVV�RWKHUZLVH�VSHFLILHG�RU�SURYLGHG�IRU�DV�VHW�IRUWK�LQ�

WKH� 3UHOLPLQDU\� $SSURYDO� 2UGHU�� 7KH� FRVWV� RI� GLVVHPLQDWLQJ� WKH� QRWLFHV� DQG� RWKHUZLVH�

LPSOHPHQWLQJ�WKH�QRWLFHV�VSHFLILHG�LQ�WKLV�6HFWLRQ�9��RI�WKLV�$JUHHPHQW�VKDOO�EH�SDLG�E\�&RVWD�

IURP�WKH�6HWWOHPHQW�)XQG��
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�� 6XPPDU\�1RWLFH��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� FDXVH� WKH� SXEOLFDWLRQ� RI� WKH� 6XPPDU\� 1RWLFH� DV�

GHVFULEHG� LQ� WKH�'HFODUDWLRQ�RI� WKH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLWKLQ� WKLUW\� �����GD\V� IROORZLQJ�

HQWU\�RI� WKH�3UHOLPLQDU\�$SSURYDO�2UGHU��DQG�LQ�VXFK�DGGLWLRQDO�QHZVSDSHUV��PDJD]LQHV�DQG�RU�

RWKHU�PHGLD�RXWOHWV�DV�VKDOO�EH�DJUHHG�XSRQ�E\�WKH�3DUWLHV��7KH�IRUP�RI�6XPPDU\�1RWLFH�DJUHHG�

XSRQ�E\�WKH�3DUWLHV�LV�LQ�WKH�IRUP�VXEVWDQWLDOO\�VLPLODU�WR�WKH�RQH�DWWDFKHG�WR�WKLV�$JUHHPHQW�DV�

([KLELW����

�� /RQJ�)RUP�1RWLFH��

:KHUH�DGGUHVVHV�DUH�UHDVRQDEO\�DQG�UHDGLO\�DYDLODEOH�WR�&RVWD�WKURXJK�LWV�RZQ�GDWDEDVHV�

RU� RWKHU� VXFK� OLVWV� DV� LW�PD\� SRVVHVV�� WKH� 6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO� VHQG� WKH� /RQJ� )RUP�

1RWLFH�ZLWKLQ� WKLUW\� ����� GD\V� IROORZLQJ� HQWU\�RI� WKH� 3UHOLPLQDU\�$SSURYDO�2UGHU� WR� SRWHQWLDO�

&ODVV�0HPEHUV�WKXV�LGHQWLILHG�E\�HPDLO�RU�E\�ILUVW�FODVV�PDLO��7KH�/RQJ�)RUP�1RWLFH�VKDOO�EH�LQ�

D� IRUP� VXEVWDQWLDOO\� VLPLODU� WR� WKH� GRFXPHQW� DWWDFKHG� WR� WKLV� $JUHHPHQW� DV�([KLELW� ��� ZKLFK�

FRQWDLQV� D� SODLQ� DQG� FRQFLVH�GHVFULSWLRQ�RI� WKH�QDWXUH�RI� WKH�*OREDO�$FWLRQ�� WKH�KLVWRU\�RI� WKH�

OLWLJDWLRQ� RI� WKH� FODLPV� DQG� WKH� WHUPV� RI� WKH� 6HWWOHPHQW�� LQFOXGLQJ� KRZ� WKH� 6HWWOHPHQW� ZRXOG�

SURYLGH� UHOLHI� WR� WKH�&ODVV� DQG�&ODVV�0HPEHUV�� WKH� ULJKWV� RI�&ODVV�0HPEHUV� WR� RSW� RXW� RI� RU�

REMHFW� WR� WKH� 6HWWOHPHQW�� DQG� WKH� GHDGOLQHV� DQG� SURFHGXUHV� IRU� H[HUFLVLQJ� WKRVH� ULJKWV�� 7KH�

6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�DOVR�VHQG�WKH�/RQJ�)RUP�1RWLFH�E\�ILUVW�FODVV�PDLO�WR�DQ\�SHUVRQV�

ZKR�UHTXHVW�LW�LQ�ZULWLQJ�RU�WKURXJK�WKH�WROO�IUHH�WHOHSKRQH�QXPEHU��7KH�/RQJ�)RUP�1RWLFH�VKDOO�

EH�DYDLODEOH�RQ�WKH�6HWWOHPHQW�:HEVLWH��
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�� &$)$�1RWLFH��

'HIHQGDQW� VKDOO� VHQG� &$)$� 1RWLFH� VXEVWDQWLDOO\� LQ� WKH� IRUP� DV� DWWDFKHG� KHUHWR� DV�

([KLELW��� WR� WKH�DSSURSULDWH�IHGHUDO�DQG�VWDWH�RIILFLDOV�DV�LGHQWLILHG�LQ����8�6�&���������D��QRW�

ODWHU�WKDQ�WHQ������GD\V�DIWHU�WKLV�6HWWOHPHQW�$JUHHPHQW�LV�ILOHG�ZLWK�WKH�&RXUW�����

�� 6HWWOHPHQW�:HEVLWH��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� HVWDEOLVK� WKH� 6HWWOHPHQW� :HEVLWH� WR� LQIRUP� &ODVV�

0HPEHUV� RI� WKH� WHUPV�RI� WKLV�$JUHHPHQW�� WKHLU� ULJKWV� DQG� WKH�GHDGOLQHV� E\�ZKLFK� WKRVH� ULJKWV�

PXVW� EH� H[HUFLVHG�� LPSRUWDQW� GDWHV�� DQG� UHODWHG� LQIRUPDWLRQ�� 7KH� 6HWWOHPHQW� :HEVLWH� VKDOO�

LQFOXGH� D� FRS\� RI� WKH� RSHUDWLYH� &RPSODLQW� LQ� WKH� *OREDO� $FWLRQ�� WKH� /RQJ� )RUP� 1RWLFH�� WKH�

6HWWOHPHQW� $JUHHPHQW�� )UHTXHQWO\� $VNHG�4XHVWLRQV� DQG�$QVZHUV�� DQG� RWKHU�PDWHULDOV� DJUHHG�

XSRQ�E\�WKH�3DUWLHV�DQG�RU�UHTXLUHG�E\�WKH�&RXUW��7KH�6HWWOHPHQW�:HEVLWH�VKDOO�DOVR�SURYLGH�DQ�

RQOLQH�FODLP�SRUWDO�WKURXJK�ZKLFK�D�&ODVV�0HPEHU�FDQ�VXEPLW�D�&ODLP���7KH�6HWWOHPHQW�:HEVLWH�

VKDOO�EH�DFFHVVLEOH�DW�OHDVW�ILYH�����GD\V�SULRU�WR�PDLOLQJ�WKH�/RQJ�)RUP�1RWLFH�GHVFULEHG�DERYH����

�� 7ROO�)UHH�7HOHSKRQH�1XPEHU���

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� HVWDEOLVK� D� WROO�IUHH� WHOHSKRQH� QXPEHU� WKDW� ZLOO�

SURYLGH�VHWWOHPHQW�UHODWHG�LQIRUPDWLRQ�WR�&ODVV�0HPEHUV�XVLQJ�DQ�DXWRPDWHG�UHVSRQVH�V\VWHP���

�� ,QWHUQHW�%DQQHU�1RWLILFDWLRQV���

7KH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�HVWDEOLVK�EDQQHU�QRWLILFDWLRQV�RQ�WKH�LQWHUQHW�WKDW�ZLOO�

SURYLGH�VHWWOHPHQW�UHODWHG�LQIRUPDWLRQ�WR�&ODVV�0HPEHUV���

�� 1RWLFH�3URFHGXUHV���

&RVWD� VKDOO�XVH�FRPPHUFLDOO\� UHDVRQDEOH�HIIRUWV� WR� UHYLHZ� LWV� UHFRUGV�DQG� LGHQWLI\�HDFK�

LQGLYLGXDO�PHHWLQJ�WKH�&ODVV�GHILQLWLRQV���7KH�OLVW�SURGXFHG�DW�WKH�HQG�RI�WKLV�SURFHVV�VKDOO�EH�D�
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FRPSOHWH�OLVW�RI�WKH�PHPEHUV�RI�WKH�1DWLRQZLGH�5HSDLU�&ODVV��WKH�)ORULGD�5HSDLU�&ODVV��DQG�WKH�

:DUUDQW\�&ODVV����

9,� $'0,1,675$7,21�2)�7+(�6(77/(0(17�

$� 7KH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�EH�UHVSRQVLEOH�IRU��ZLWKRXW�OLPLWDWLRQ��

�� DUUDQJLQJ�IRU�WKH�SXEOLFDWLRQ�RI�WKH�6XPPDU\�1RWLFH��

�� HVWDEOLVKLQJ�D�3RVW�2IILFH�ER[�IRU�WKH�UHFHLSW�RI�DQ\�FRUUHVSRQGHQFH��

�� HPDLOLQJ�� SULQWLQJ��PDLOLQJ� DQG�RU� DUUDQJLQJ� IRU� WKH�PDLOLQJ� RI� WKH�/RQJ�

)RUP�1RWLFH��

�� KDQGOLQJ� UHWXUQHG� PDLO� QRW� GHOLYHUHG� WR� &ODVV� 0HPEHUV�� LQFOXGLQJ�

DWWHPSWLQJ�WR�REWDLQ�XSGDWHG�DGGUHVV�LQIRUPDWLRQ�IRU�DQ\�/RQJ�)RUP�1RWLFHV�UHWXUQHG�ZLWKRXW�D�

IRUZDUGLQJ�DGGUHVV��

�� UHVSRQGLQJ�WR�UHTXHVWV�IRU�WKH�/RQJ�)RUP�1RWLFH��

�� PDNLQJ�DQ\�DGGLWLRQDO�HPDLOV�RU�PDLOLQJV�UHTXLUHG�XQGHU�WKH�WHUPV�RI�WKLV�

$JUHHPHQW��

�� UHFHLYLQJ� DQG� PDLQWDLQLQJ� RQ� EHKDOI� RI� WKH� &RXUW� DQ\� &ODVV� 0HPEHU�

FRUUHVSRQGHQFH� UHJDUGLQJ� UHTXHVWV� IRU� H[FOXVLRQ� DQG�RU� REMHFWLRQV� WR� WKH� 6HWWOHPHQW�� DQG�

SURYLGLQJ�FRSLHV�RI�DQ\�UHTXHVWV�IRU�H[FOXVLRQ��REMHFWLRQV�DQG�RU�UHODWHG�FRUUHVSRQGHQFH�WR�WKH�

3DUWLHV�SURPSWO\�XSRQ�UHFHLSW��

�� HVWDEOLVKLQJ� WKH� 6HWWOHPHQW� :HEVLWH� DQG� D� WROO�IUHH� LQWHUDFWLYH� YRLFH�

UHVSRQVH�XQLW�ZLWK�PHVVDJH�FDSDELOLWLHV�WR�ZKLFK�&ODVV�0HPEHUV�PD\�UHIHU�IRU�LQIRUPDWLRQ�DERXW�

WKH�*OREDO�$FWLRQ�DQG�WKH�6HWWOHPHQW��

�� HVWDEOLVKLQJ�,QWHUQHW�EDQQHU�QRWLILFDWLRQV�DQG�IRU�FRQVXOWLQJ�RQ�WKH�1RWLFH�

3URJUDP��
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��� IRUZDUGLQJ�ZULWWHQ�LQTXLULHV�WR�3ODLQWLIIV¶�&ODVV�&RXQVHO�RU�WKHLU�GHVLJQHH�

IRU�D�UHVSRQVH��LI�ZDUUDQWHG��

��� UHVSRQGLQJ� WR� UHTXHVWV� IURP� 3ODLQWLIIV¶� &ODVV� &RXQVHO� DQG�RU� &RVWD¶V�

&RXQVHO��DQG�

��� RWKHUZLVH� LPSOHPHQWLQJ� DQG�RU� DVVLVWLQJ� ZLWK� WKH� GLVVHPLQDWLRQ� RI� WKH�

/RQJ�)RUP�1RWLFH�DQG�6XPPDU\�1RWLFH�RI�WKH�6HWWOHPHQW���

%� 7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� DOVR� EH� UHVSRQVLEOH� IRU�� ZLWKRXW� OLPLWDWLRQ��

LPSOHPHQWLQJ�WKH�WHUPV�RI�WKH�&ODLP�3URFHVV�DQG�UHODWHG�DGPLQLVWUDWLYH�DFWLYLWLHV��

&� $W�OHDVW�IRXUWHHQ������GD\V�EHIRUH�WKH�GDWH�RI�WKH�)DLUQHVV�+HDULQJ��WKH�6HWWOHPHQW�

$GPLQLVWUDWRU�VKDOO�SUHSDUH�D�GHFODUDWLRQ�GHWDLOLQJ� WKH�VFRSH��PHWKRG�DQG� UHVXOWV�RI� WKH�1RWLFH�

3URJUDP� DQG� &ODLP� 3URFHVV�� DQG� FRQWDLQLQJ� D� OLVW� RI� WKRVH� SHUVRQV� ZKR� KDYH� H[FOXGHG�

WKHPVHOYHV�IURP�WKH�6HWWOHPHQW��DQG�WKH�3DUWLHV�VKDOO�ILOH�WKH�GHFODUDWLRQ�ZLWK�WKH�&RXUW��

'� 7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� PD\� UHWDLQ� RQH� RU� PRUH� SHUVRQV� WR� DVVLVW� LQ� WKH�

FRPSOHWLRQ�RI�KLV�RU�KHU�UHVSRQVLELOLWLHV��

(� 7KH� 6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO�PLQLPL]H� FRVWV� LQ� HIIHFWXDWLQJ� WKH� WHUPV� RI�

WKLV�$JUHHPHQW��

)� ,I�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�PDNHV�D�PDWHULDO�RU�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��

FRQFHDOV�UHTXHVWHG�PDWHULDO�LQIRUPDWLRQ��RU�IDLOV�WR�SHUIRUP�DGHTXDWHO\�RQ�EHKDOI�RI�'HIHQGDQW�RU�

WKH�&ODVV�� WKH�3DUWLHV�PD\�DJUHH� WR� UHPRYH�DQG�UHSODFH� WKH�6HWWOHPHQW�$GPLQLVWUDWRU��'LVSXWHV�

UHJDUGLQJ�WKH�UHWHQWLRQ�RU�GLVPLVVDO�RI�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�EH�UHIHUUHG�WR�WKH�&RXUW�

IRU�UHVROXWLRQ���

9,,� &/$,0�352&(66�

$� &ODVV� 0HPEHUV� LQ� WKH� )ORULGD� 5HSDLU� &ODVV�� 1DWLRQZLGH� 5HSDLU� &ODVV�� DQG�

:DUUDQW\�&ODVV�QHHG�QRW�WDNH�DQ\�DFWLRQ�WR�UHFHLYH�3URGXFW�9RXFKHU�V����7KH�DSSOLFDEOH�QXPEHU�
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RI�3URGXFW�9RXFKHUV� WR�ZKLFK�PHPEHUV�RI� WKH�)ORULGD�5HSDLU�&ODVV��1DWLRQZLGH�5HSDLU�&ODVV��

DQG�:DUUDQW\�&ODVV� DUH� HQWLWOHG� WR� UHFHLYH�XQGHU� WKLV�$JUHHPHQW�ZLOO� EH� DXWRPDWLFDOO\� VHQW� WR�

WKRVH� &ODVV�0HPEHUV� E\� WKH� 6HWWOHPHQW�$GPLQLVWUDWRU� YLD� HOHFWURQLF�PDLO� RU�� LI� QR� HOHFWURQLF�

PDLO�LV�DYDLODEOH��RU�WKH�HOHFWURQLF�PDLO�LV�QR�ORQJHU�YDOLG��IRU�D�SDUWLFXODU�&ODVV�0HPEHU��E\�ILUVW�

FODVV�PDLO��3HUVRQV�ZKR�EHOLHYH�WKDW�WKH\�DUH�&ODVV�0HPEHUV�RI�WKH�)ORULGD�3XUFKDVH�&ODVV�PD\�

FRPSOHWH�DQG�VXEPLW�D�&ODLP�)RUP�LQGLFDWLQJ�WKDW�WKH\�ZLVK�WR�EH�HOLJLEOH�IRU�WKH�UHOLHI�SURYLGHG�

LQ� WKLV�6HWWOHPHQW�$JUHHPHQW� IRU� WKH�)ORULGD�3XUFKDVH�&ODVV�� �7KH�&ODLP�SURFHVV�GHVFULEHG� LQ�

6HFWLRQ�9,,�%���&���DQG�'���DSSOLHV�RQO\�WR�&ODLPV�E\�WKH�)ORULGD�3XUFKDVH�&ODVV��

%� 7KH� &ODLP� IRUP� VKDOO� EH� DYDLODEOH� RQ� WKH� 6HWWOHPHQW� :HEVLWH� ERWK� DV� D�

GRZQORDGDEOH� �SGI� GRFXPHQW�� ZKLFK� FDQ� EH� FRPSOHWHG� DQG� VXEPLWWHG� WR� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU� E\�PDLO�� DQG� DV� DQ� RQOLQH� FODLP� SRUWDO� HQDEOLQJ� &ODVV�0HPEHUV� RI� WKH� )ORULGD�

3XUFKDVH� &ODVV� WR� GLUHFWO\� VXEPLW� FODLPV� HOHFWURQLFDOO\� WKURXJK� WKH� 6HWWOHPHQW� :HEVLWH��

&RPPHQFLQJ�RQ�WKH�GDWH�RQ�ZKLFK�WKH�/RQJ�)RUP�1RWLFH�LV�ILUVW�LVVXHG�WR�WKH�&ODVV�E\�HPDLO�RU�

ILUVW�FODVV�PDLO��&ODVV�0HPEHUV�RI�WKH�)ORULGD�3XUFKDVH�&ODVV�ZKR�KDYH�QRW�H[FOXGHG�WKHPVHOYHV�

IURP�WKH�6HWWOHPHQW�PD\�VXEPLW�D�&ODLP�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�IRU�UHYLHZ��7KH�&ODLP�

IRUP�ZLOO�EH�DYDLODEOH�GXULQJ�WKH�&ODLP�3HULRG���

&� 7KH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�UHFHLYH�DQG�SURFHVV�&ODLPV�UHFHLYHG�IURP�WKH�

)ORULGD�3XUFKDVH�&ODVV�WR�GHWHUPLQH�ZKHWKHU�VXEPLWWHG�&ODLPV�DUH�WLPHO\��YDOLG��DQG�FRPSOHWH��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� XVH� LWV� EHVW� HIIRUWV� WR� FRPSOHWH� LWV� UHYLHZ� RI� HDFK� &ODLP�

ZLWKLQ�WKLUW\������GD\V�RI�UHFHLSW��

'� 7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� UHYLHZ� &ODLPV� UHFHLYHG� IURP� WKH� )ORULGD�

3XUFKDVH� &ODVV� RQ� D� ILUVW�FRPH�� ILUVW�VHUYH� EDVLV� DQG� VKDOO� KDYH� VROH� DXWKRULW\� WR� GHWHUPLQH�

ZKHWKHU� VXEPLWWHG� &ODLPV� DUH� WLPHO\�� YDOLG�� DQG� FRPSOHWH�� ,I� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU�
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GHWHUPLQHV� WKDW� D�&ODLP� LV� LQFRPSOHWH� RU� LQYDOLG�� RU� LI� D�&ODLP� LV� UHFHLYHG� HLWKHU� �L�� DIWHU� WKH�

6HWWOHPHQW�)XQG�KDV�EHHQ�RU�ZRXOG�EH�H[KDXVWHG�EDVHG�RQ�WKH�YDOXH�RI�3URGXFW�9RXFKHUV�LVVXHG��

RU� �LL�� DIWHU� WKH�&ODLP� 3HULRG��ZKLFKHYHU� LV� HDUOLHU�� WKH� &ODLP� VKDOO� EH� GHQLHG�ZLWKRXW� IXUWKHU�

QRWLFH�WR�WKH�&ODVV�0HPEHU��7KH�RQOLQH�FODLP�SRUWDO�VKDOO�EH�FRQILJXUHG�WR�RQO\�DFFHSW�&ODLPV�

WKDW�DUH�GHHPHG�WR�EH� WLPHO\�DQG�FRPSOHWH��&ODVV�0HPEHUV�RI� WKH�)ORULGD�3XUFKDVH�&ODVV�ZKR�

VXEPLW� D�&ODLP� E\�PHDQV� RWKHU� WKDQ� WKURXJK� WKH� RQOLQH� FODLP� SRUWDO� WKDW� LV� GHWHUPLQHG� WR� EH�

XQWLPHO\��LQYDOLG��RU�LQFRPSOHWH�ZLOO�EH�QRWLILHG�E\�PDLO�RU�HPDLO�RI�WKH�GHILFLHQF\�LHV��LQ�WKHLU�

&ODLP�DQG�ZLOO�KDYH�WKH�RSSRUWXQLW\�WR�FRUUHFW�WKH�GHILFLHQF\�LHV��WKXV�LGHQWLILHG�E\�UHVSRQGLQJ�

WR�VXFK�QRWLFH�E\�PDLO�RU�HPDLO�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLWKLQ�WZHQW\�RQH������GD\V�RI�

WKH�GDWH�RI�WKH�6HWWOHPHQW�$GPLQLVWUDWRU¶V�QRWLFH��$�WLPHO\��YDOLG��DQG�FRPSOHWH�&ODLP�ZLOO�QRW�

HQVXUH�DFFHSWDQFH�DQG�LVVXDQFH�RI�3URGXFW�9RXFKHUV�LI�DOO�FRQGLWLRQV�RI�UHGHPSWLRQ��DV�GHVFULEHG�

KHUHLQ��KDYH�QRW�EHHQ�PHW��

(� 7KLUW\������GD\V�DIWHU�WKH�)LQDO�(IIHFWLYH�'DWH��WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�

QRWLI\�WKH�3DUWLHV�RI�WKH�QXPEHU�RI�DSSURYHG�DQG�GHQLHG�&ODLPV���$�&ODLP�IRU�WKH�)ORULGD�5HSDLU�

&ODVV��1DWLRQZLGH�5HSDLU�&ODVV��DQG�:DUUDQW\�&ODVV�VKDOO�EH�FRQVLGHUHG�DSSURYHG� LI� WKH�&ODVV�

0HPEHU�KDV�QRW�H[FOXGHG�WKHPVHOYHV�IURP�WKH�&ODVV�DV�VHW�IRUWK�LQ�WKH�$JUHHPHQW���$�&ODLP�IRU�

WKH�)ORULGD�3XUFKDVH�&ODVV�VKDOO�EH�FRQVLGHUHG�DSSURYHG�ZKHQ�WKH�$GPLQLVWUDWRU�GHHPV�LW�WLPHO\��

YDOLG��DQG�FRPSOHWH���3ODLQWLIIV�KDYH�WKH�ULJKW�WR�UHTXHVW�UHDVRQDEOH�DGGLWLRQDO�GDWD�RU�LQIRUPDWLRQ�

RQ�GHQLHG�&ODLPV������

)� 1R� SHUVRQ� VKDOO� KDYH� DQ\� FODLP� DJDLQVW� 3ODLQWLIIV�� 3ODLQWLIIV¶� &ODVV� &RXQVHO��

&RVWD��&RVWD¶V�&RXQVHO��RU�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�EDVHG�RQ�DQ\�HOLJLELOLW\�GHWHUPLQDWLRQV�

PDGH�LQ�DFFRUGDQFH�ZLWK�WKH�$JUHHPHQW��
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$� $Q\�SRWHQWLDO�&ODVV�0HPEHU�ZKR�ZLVKHV�WR�EH�H[FOXGHG�IURP�WKH�&ODVV�PXVW�PDLO�

D�ZULWWHQ� UHTXHVW� IRU� H[FOXVLRQ� WR� WKH� 6HWWOHPHQW�$GPLQLVWUDWRU� DW� WKH� DGGUHVV� SURYLGHG� LQ� WKH�

/RQJ�)RUP�1RWLFH��VXFK�WKDW�LW�LV�UHFHLYHG�QR�ODWHU�WKDQ�WZHQW\�RQH������GD\V�EHIRUH�WKH�GDWH�RI�

WKH� )DLUQHVV� +HDULQJ�� ([FOXVLRQ� UHTXHVWV�PD\� QRW� EH� VXEPLWWHG� E\� SKRQH�� HPDLO�� RU� ID[�� 7KH�

ZULWWHQ�UHTXHVW�IRU�H[FOXVLRQ�VKDOO�LQFOXGH��D��WKH�SRWHQWLDO�&ODVV�0HPEHU¶V�IXOO�QDPH��WHOHSKRQH�

QXPEHU��DQG�DGGUHVV��WKH�SRWHQWLDO�&ODVV�0HPEHU¶V�DFWXDO�UHVLGHQWLDO�DGGUHVV�PXVW�EH�LQFOXGHG���

�E��D�VWDWHPHQW�WKDW�WKH�SRWHQWLDO�&ODVV�0HPEHU�ZLVKHV�WR�EH�H[FOXGHG�IURP�WKH�6HWWOHPHQW��DQG�

�F�� WKH� SRWHQWLDO� &ODVV�0HPEHU¶V� GDWHG�� DQG� KDQGZULWWHQ� RU� HOHFWURQLFDOO\� YDOLGDWHG� VLJQDWXUH��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� SURPSWO\� IRUZDUG� FRSLHV� RI� DQ\� ZULWWHQ� UHTXHVWV� IRU�

H[FOXVLRQ�WR�3ODLQWLIIV¶�&ODVV�&RXQVHO�DQG�&RVWD¶V�&RXQVHO��,I�D�SRWHQWLDO�&ODVV�0HPEHU�ILOHV�D�

UHTXHVW�IRU�H[FOXVLRQ��KH�RU�VKH�PD\�QRW�ILOH�DQ�REMHFWLRQ�XQGHU�6HFWLRQ�,;���QRU�PD\�KH�RU�VKH�

VXEPLW� D�&ODLP�� � ,I� D�&ODVV�0HPEHU� VXEPLWV� D�&ODLP� DIWHU� ILOLQJ� D� UHTXHVW� IRU� H[FOXVLRQ�� WKH�

UHTXHVW�IRU�H[FOXVLRQ�LV�FRQVLGHUHG�ZDLYHG�DQG�YRLG��

%� $Q\� SRWHQWLDO� &ODVV� 0HPEHU� ZKR� GRHV� QRW� ILOH� D� WLPHO\� ZULWWHQ� UHTXHVW� IRU�

H[FOXVLRQ�DV�SURYLGHG�LQ�WKLV�6HFWLRQ�9,,,��VKDOO�EH�ERXQG�E\�DOO�VXEVHTXHQW�SURFHHGLQJV��RUGHUV�

DQG�MXGJPHQWV��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�5HOHDVH��)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU�LQ�WKH�

*OREDO�$FWLRQ���

&� ,Q�WKH�HYHQW�WKDW�PRUH�WKDQ����RI�WKH�&ODVV�0HPEHUV�VXEPLW�HOHFWLRQV�WR�RSW�RXW�

RI� WKH� 6HWWOHPHQW�� &RVWD� ZLOO� KDYH� WKH� ULJKW� WR� UHVFLQG� DQG� WHUPLQDWH� WKH� 6HWWOHPHQW� ZLWKRXW�

SUHMXGLFH�WR�LWV�SUH�VHWWOHPHQW�SRVLWLRQV�DQG�GHIHQVHV�LQ�WKH�/LWLJDWLRQ���6KRXOG�WKH����WKUHVKROG�

IRU�RSW�RXWV�EH�H[FHHGHG�� WKH�6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO�QRWLI\� OHDG�FRXQVHO� IRU�DOO�3DUWLHV�

YLD� HPDLO� LPPHGLDWHO\�� � ,I� &RVWD� H[HUFLVHV� WKLV� ULJKW� WR� UHVFLQG� WKH� 6HWWOHPHQW�� LW� ZLOO� SD\� DOO�

UHDVRQDEOH�VHWWOHPHQW�DGPLQLVWUDWLRQ�FRVWV�LQFXUUHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�WR�WKDW�GDWH��
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$� $Q\�&ODVV�0HPEHU�ZKR�KDV�QRW�ILOHG�D�WLPHO\�ZULWWHQ�UHTXHVW�IRU�H[FOXVLRQ�DQG�

ZKR�ZLVKHV�WR�REMHFW�WR�WKH�IDLUQHVV��UHDVRQDEOHQHVV��RU�DGHTXDF\�RI�WKLV�6HWWOHPHQW�$JUHHPHQW��

WKH�UHTXHVWHG�DZDUG�RI�$WWRUQH\V¶�)HHV��&RVWV��DQG�([SHQVHV��RU�WKH�UHTXHVWHG�,QFHQWLYH�$ZDUGV�

WR�3ODLQWLIIV��PXVW�ILOH�ZLWK�WKH�&RXUW�DQG�SURYLGH�FRSLHV�WR�3ODLQWLIIV¶�&ODVV�&RXQVHO�DQG�&RVWD¶V�

&RXQVHO�D�ZULWWHQ�VWDWHPHQW�RI�KLV�RU�KHU�REMHFWLRQV��VXFK�WKDW�LW�LV�UHFHLYHG�E\�DOO�3DUWLHV�QR�ODWHU�

WKDQ�WZHQW\�RQH������GD\V�EHIRUH�WKH�GDWH�RI�WKH�)DLUQHVV�+HDULQJ��7KH�ZULWWHQ�REMHFWLRQ�RI�DQ\�

&ODVV�0HPEHU�PXVW�LQFOXGH���D��D�KHDGLQJ�ZKLFK�UHIHUV�WR�WKH�*OREDO�$FWLRQ���E��WKH�REMHFWRU¶V�

IXOO� QDPH�� WHOHSKRQH� QXPEHU�� DQG� DGGUHVV� �WKH� REMHFWRU¶V� DFWXDO� UHVLGHQWLDO� DGGUHVV� PXVW� EH�

LQFOXGHG��� �F�� LI� UHSUHVHQWHG� E\� FRXQVHO�� WKH� IXOO� QDPH�� WHOHSKRQH� QXPEHU�� DQG� DGGUHVV� RI� DOO�

FRXQVHO���G��D�VWDWHPHQW�WKDW�WKH�REMHFWRU�LV�D�&ODVV�0HPEHU��LQFOXGLQJ�ZKHQ�DQG�ZKHUH�WKH�&ODVV�

0HPEHU¶V� HOLJLEOH� VXQJODVVHV�ZHUH�SXUFKDVHG� DQG�GDWH�V�� RI� DQ\� UHSDLU� RU�ZDUUDQW\� FODLPV�RQ�

VXFK�HOLJLEOH�VXQJODVVHV���H��DOO�RI�WKH�UHDVRQV�IRU�KLV�RU�KHU�REMHFWLRQ���I��ZKHWKHU�WKH�REMHFWRU�

LQWHQGV�WR�DSSHDU�DW�WKH�)DLUQHVV�+HDULQJ�RQ�KLV�RU�KHU�RZQ�EHKDOI�RU�WKURXJK�FRXQVHO��DQG��J��WKH�

REMHFWRU¶V� GDWHG�� DQG� KDQGZULWWHQ� RU� HOHFWURQLFDOO\� YDOLGDWHG� VLJQDWXUH�� $Q\� GRFXPHQWV�

VXSSRUWLQJ�WKH�REMHFWLRQ�PXVW�DOVR�EH�DWWDFKHG�WR�WKH�REMHFWLRQ��,I�DQ\�WHVWLPRQ\�LV�SURSRVHG�WR�

EH�JLYHQ�LQ�VXSSRUW�RI�WKH�REMHFWLRQ��WKH�QDPHV�RI�DOO�SHUVRQV�ZKR�ZLOO�WHVWLI\�PXVW�EH�VHW�IRUWK�LQ�

WKH�REMHFWLRQ��&ODVV�0HPEHUV�PD\�REMHFW�HLWKHU�RQ�WKHLU�RZQ�RU�WKURXJK�DQ�DWWRUQH\�UHWDLQHG�DW�

WKHLU� RZQ� H[SHQVH�� 7KH� REMHFWLRQ�PXVW� LQFOXGH� SURRI� WKDW� WKH� &ODVV�0HPEHU� IDOOV� ZLWKLQ� WKH�

GHILQLWLRQ�RI�WKH�&ODVV���

%� $Q\�&ODVV�0HPEHU�ZKR�ILOHV�DQG�VHUYHV�D�ZULWWHQ�REMHFWLRQ��DV�GHVFULEHG�LQ�WKH�

SUHFHGLQJ� 6HFWLRQ� ,;�$��� PD\� DSSHDU� DW� WKH� )DLUQHVV� +HDULQJ�� HLWKHU� LQ� SHUVRQ� RU� WKURXJK�

SHUVRQDO�FRXQVHO�KLUHG�DW�WKH�&ODVV�0HPEHU¶V�H[SHQVH��WR�REMHFW�WR�WKH�IDLUQHVV��UHDVRQDEOHQHVV��

RU�DGHTXDF\�RI�WKLV�$JUHHPHQW�RU�WKH�6HWWOHPHQW��RU�WR�WKH�DZDUG�RI�$WWRUQH\V¶�)HHV��&RVWV�DQG�
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([SHQVHV� RU� WKH� DZDUG� WR�3ODLQWLIIV��&ODVV�0HPEHUV� RU� WKHLU� DWWRUQH\V�ZKR� LQWHQG� WR�PDNH� DQ�

DSSHDUDQFH� DW� WKH� )DLUQHVV� +HDULQJ�PXVW� GHOLYHU� D� QRWLFH� RI� LQWHQWLRQ� WR� DSSHDU� WR� 3ODLQWLIIV¶�

&ODVV�&RXQVHO�DQG�WR�&RVWD¶V�&RXQVHO� LGHQWLILHG� LQ� WKH�/RQJ�)RUP�1RWLFH��DQG�ILOH�VDLG�QRWLFH�

ZLWK�WKH�&RXUW��RQ�D�GDWH�RUGHUHG�E\�WKH�&RXUW��

&� $Q\�&ODVV�0HPEHU�ZKR�REMHFWV� WR� WKH�6HWWOHPHQW� VKDOO� EH� HQWLWOHG� WR� DOO� RI� WKH�

EHQHILWV� RI� WKH� 6HWWOHPHQW� �ZLWK� WKH� H[FHSWLRQ� QRWHG� EHORZ�� LI� WKLV� $JUHHPHQW� DQG� WKH� WHUPV�

FRQWDLQHG� KHUHLQ� DUH� DSSURYHG�� DV� ORQJ� DV� WKH� REMHFWLQJ� &ODVV� 0HPEHU� FRPSOLHV� ZLWK� DOO�

UHTXLUHPHQWV�RI�WKLV�$JUHHPHQW�DSSOLFDEOH�WR�&ODVV�0HPEHUV��LQFOXGLQJ�WKH�WLPHO\�VXEPLVVLRQ�RI�

D�&ODLP�DQG�RWKHU�UHTXLUHPHQWV�KHUHLQ���+RZHYHU��WKH�3DUWLHV�KHUHWR�DJUHH�WKDW�D�&ODVV�0HPEHU�

ZKR�REMHFWV�WR�WKH�6HWWOHPHQW�VKDOO�QRW�EH�HQWLWOHG�WR�UHFRYHU\�RI�DOO�RU�DQ\�SRUWLRQ�RI�$WWRUQH\V¶�

)HHV��&RVWV�DQG�([SHQVHV��DQG� WKDW� WKH�HTXLWDEOH�FRPPRQ�IXQG�GRFWULQH�GRHV�QRW�DSSO\� WR� WKLV�

6HWWOHPHQW��

'� 1R� ODWHU� WKDQ� IRXUWHHQ� ����� GD\V� EHIRUH� WKH� GDWH� RI� WKH� )DLUQHVV� +HDULQJ��

3ODLQWLIIV¶� &ODVV� &RXQVHO� VKDOO� ILOH� ZLWK� WKH� &RXUW� WKHLU� UHVSRQVHV� WR� DQ\� WLPHO\� DQG� YDOLG�

REMHFWLRQV�UHFHLYHG��

;� $77251(<6¶� )((6�� &2676�� $1'� (;3(16(6� $1'� 3/$,17,))6¶�
,1&(17,9(�$:$5'6�

$� $IWHU�DJUHHLQJ� WR� WKH�SULQFLSDO� WHUPV�VHW� IRUWK� LQ� WKLV�6HWWOHPHQW�$JUHHPHQW�� WKH�

3DUWLHV¶� FRXQVHO� QHJRWLDWHG� WKH� DPRXQW� RI�$WWRUQH\V¶� )HHV��&RVWV�� DQG�([SHQVHV� WKDW�� VHSDUDWH�

DQG� DSDUW� IURP� WKH� FRQVLGHUDWLRQ� IRU� WKLV� 6HWWOHPHQW�� IROORZLQJ� DSSOLFDWLRQ� WR� WKH� &RXUW� DQG�

VXEMHFW�WR�&RXUW�DSSURYDO��ZRXOG�EH�SDLG�E\�&RVWD�DV�WKH�IHH�DZDUG�DQG�FRVWV�DZDUG�WR�3ODLQWLIIV¶�

&ODVV� &RXQVHO�� $V� D� UHVXOW� RI� QHJRWLDWLRQV�� 3ODLQWLIIV¶� &ODVV� &RXQVHO� DJUHHV� WR� PDNH� DQG�

'HIHQGDQW� DJUHHV� QRW� WR� RSSRVH�� DQ� DSSOLFDWLRQ� IRU� DQ� DZDUG� RI� $WWRUQH\V¶� )HHV�� &RVWV�� DQG�

([SHQVHV�LQ�WKH�*OREDO�$FWLRQ�HTXDO�WR������WKLUW\�SHUFHQW��RI�WKH�WRWDO�6HWWOHPHQW�)XQG��7KLV�
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$WWRUQH\V¶�)HHV��&RVWV�DQG�([SHQVHV�DZDUG�VKDOO�EH�WKH�VROH�FRPSHQVDWLRQ�SDLG�E\�&RVWD�IRU�DOO�

3ODLQWLIIV¶�&ODVV�&RXQVHO�ZRUN�DQG�RU�IRU�DOO�RWKHU�ZRUN�LQFXUUHG�WKDW�LQXUHG�WR�WKH�EHQHILW�RI�WKH�

&ODVV�� DQG� VKDOO� EH� SD\DEOH� WR� +ROODQG� 	� .QLJKW� //3�� 7KHVH� $WWRUQH\V¶� )HHV�� &RVWV� DQG�

([SHQVHV�GR�QRW� LQFOXGH� WKH� ,QFHQWLYH�$ZDUG�SD\PHQWV� WR�3ODLQWLIIV� VHW� IRUWK� LQ� WKH�SDUDJUDSK�

EHORZ�ZKLFK�VKDOO�VHSDUDWHO\�DQG�DGGLWLRQDOO\�EH�SDLG�E\�&RVWD�RXW�RI�WKH�6HWWOHPHQW�)XQG���$Q\�

UHGXFWLRQ�E\�WKH�&RXUW�LQ�WKH�DPRXQW�RI�$WWRUQH\V¶�)HHV��&RVWV��DQG�([SHQVHV�WR�EH�DZDUGHG�WR�

3ODLQWLIIV¶�&ODVV�&RXQVHO�VKDOO�LQXUH�WR�WKH�EHQHILW�RI�WKH�&ODVV��

%� ,Q� UHFRJQLWLRQ�RI� WKH� WLPH� DQG� HIIRUW�3ODLQWLIIV� H[SHQGHG� LQ� SXUVXLQJ� WKH�Haney 

$FWLRQ�� WKH�Smith $FWLRQ��DQG� WKH�Reed $FWLRQ�� LQ�SDUWLFLSDWLQJ� LQ�GLVFRYHU\�� LQFOXGLQJ�KDYLQJ�

GHSRVLWLRQV�WDNHQ��LQ�IXOILOOLQJ�WKHLU�REOLJDWLRQV�DQG�UHVSRQVLELOLWLHV�DV�FODVV�UHSUHVHQWDWLYHV��DQG�

DOO�RI�WKH�EHQHILWV�FRQIHUUHG�RQ�DOO�WKH�PHPEHUV�RI�WKH�&ODVV��3ODLQWLIIV¶�&ODVV�&RXQVHO�ZLOO�DVN�

WKH�&RXUW�WR�DZDUG�DQ�,QFHQWLYH�$ZDUG�WR�HDFK�3ODLQWLII�LQ�DQ�DPRXQW�QRW�WR�H[FHHG������������

SHU�3ODLQWLII���'HIHQGDQW�DJUHHV�QRW�WR�RSSRVH�VXFK�DSSOLFDWLRQ��7KHVH�,QFHQWLYH�$ZDUGV�DUH�WR�EH�

SDLG�E\�&RVWD�RXW�RI�WKH�6HWWOHPHQW�)XQG�DQG�DUH�VHSDUDWH�IURP�DQG�LQ�DGGLWLRQ�WR�WKH�$WWRUQH\V¶�

)HHV��&RVWV�DQG�([SHQVHV�WR�EH�SDLG�E\�&RVWD��DV�VHW�IRUWK�LQ�WKH�SDUDJUDSK�DERYH��

&� :LWKLQ� IRXUWHHQ� ����� GD\V� DIWHU� WKH� )LQDO� (IIHFWLYH� 'DWH�� &RVWD� VKDOO� SD\� WKH�

$WWRUQH\V¶�)HHV��&RVWV��DQG�([SHQVHV��SOXV�WKH�VHSDUDWH�DQG�DGGLWLRQDO�,QFHQWLYH�$ZDUGV�WKDW�DUH�

DZDUGHG� E\� WKH� &RXUW�� WR� +ROODQG� 	� .QLJKW� //3�� 7KHUHDIWHU�� 3ODLQWLIIV¶� &ODVV� &RXQVHO� VKDOO�

GLVWULEXWH�WKH�,QFHQWLYH�$ZDUGV�WR�3ODLQWLIIV��

;,� ),1$/�-8'*0(17�$1'�),1$/�25'(5�

$� $W� OHDVW� IRXUWHHQ� ����� GD\V� EHIRUH� WKH� GDWH� RI� WKH� )DLUQHVV� +HDULQJ�� 3ODLQWLIIV¶�

&ODVV�&RXQVHO��DIWHU�FRQVXOWLQJ�ZLWK�&RVWD¶V�&RXQVHO��VKDOO�ILOH�ZLWK�WKH�&RXUW�WKHLU�PRWLRQ�IRU�

ILQDO�DSSURYDO�RI�WKH�6HWWOHPHQW�VHHNLQJ�WR�REWDLQ�D�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU��7KH�)LQDO�

-XGJPHQW�DQG�)LQDO�2UGHU�VKDOO��DPRQJ�RWKHU�WKLQJV��
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�� ILQG� WKDW� WKH� &RXUW� KDV� SHUVRQDO� MXULVGLFWLRQ� RYHU� 3ODLQWLIIV�� WKH� &ODVV�

0HPEHUV��DQG�'HIHQGDQW��WKDW�WKH�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKH�FODLPV�DVVHUWHG�

LQ�WKH�*OREDO�$FWLRQ��DQG�WKDW�YHQXH�LV�SURSHU��

�� ILQDOO\�DSSURYH�WKH�SDUWLHV¶�DJUHHPHQW�DV�PHPRULDOL]HG�LQ�WKLV�6HWWOHPHQW�

$JUHHPHQW��SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����

�� ILQDOO\�FHUWLI\�WKH�&ODVV�IRU�VHWWOHPHQW�SXUSRVHV�RQO\��

�� ILQG� WKDW� WKH� QRWLFH� DQG� WKH� QRWLFH� GLVVHPLQDWLRQ�PHWKRGRORJ\� FRPSOLHV�

ZLWK� DOO� ODZV�� LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� WKH� 'XH� 3URFHVV� &ODXVH� RI� WKH� 8QLWHG� 6WDWHV�

&RQVWLWXWLRQ��

�� GLVPLVV� WKH� *OREDO� $FWLRQ� ZLWK� SUHMXGLFH� DQG� ZLWKRXW� FRVWV� �H[FHSW� DV�

SURYLGHG�IRU�KHUHLQ�DV�WR�FRVWV���

�� RUGHU� WKH� 3DUWLHV� WR� WDNH� DOO� VWHSV� QHFHVVDU\� WR� HQVXUH� WKDW� WKH�Reed� DQG�

Haney�$FWLRQV�DUH�GLVPLVVHG�ZLWK�SUHMXGLFH�DQG�ZLWKRXW�FRVWV��H[FHSW�DV�SURYLGHG�KHUHLQ�DV�WR�

FRVWV���LQFOXGLQJ�WKH�SHQGLQJ�DSSHDO�LQ�WKH�Haney�$FWLRQ��

�� LQFRUSRUDWH�WKH�5HOHDVH�VHW�IRUWK�LQ�WKH�$JUHHPHQW�DQG�PDNH�WKH�5HOHDVH�

HIIHFWLYH�DV�RI�WKH�GDWH�RI�WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU��

�� DXWKRUL]H�WKH�3DUWLHV�WR�LPSOHPHQW�WKH�WHUPV�RI�WKH�6HWWOHPHQW�$JUHHPHQW��

�� UHWDLQ� MXULVGLFWLRQ� UHODWLQJ� WR� WKH� DGPLQLVWUDWLRQ�� FRQVXPPDWLRQ��

HQIRUFHPHQW��DQG�LQWHUSUHWDWLRQ�RI�WKH�$JUHHPHQW��WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU��DQG�IRU�

DQ\�RWKHU�QHFHVVDU\�SXUSRVH���

��� LVVXH�UHODWHG�2UGHUV�WR�HIIHFWXDWH�WKH�ILQDO�DSSURYDO�RI�WKH�$JUHHPHQW�DQG�

LWV�LPSOHPHQWDWLRQ��DQG�
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��� PDNH� D� GHWHUPLQDWLRQ� RQ� 3ODLQWLIIV¶� &RXQVHO¶V� XQRSSRVHG� UHTXHVW� IRU�

$WWRUQH\V¶�)HHV��&RVWV��DQG�([SHQVHV�DQG�3ODLQWLIIV¶�,QFHQWLYH�$ZDUGV��

;,,� 5(/($6(�$1'�:$,9(5�

$� 7KH� 3DUWLHV� DJUHH� WR� WKH� IROORZLQJ� UHOHDVH� DQG� ZDLYHU�� ZKLFK� VKDOO� WDNH� HIIHFW�

XSRQ�HQWU\�RI�WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU���

%� ,Q�FRQVLGHUDWLRQ�IRU�WKH�6HWWOHPHQW��3ODLQWLIIV�DQG�HDFK�&ODVV�0HPEHU��RQ�EHKDOI�

RI� WKHPVHOYHV� DQG� HDFK� RI� WKHLU� SUHVHQW�� IRUPHU�� DQG� IXWXUH� KHLUV�� H[HFXWRUV�� DGPLQLVWUDWRUV��

SDUWQHUV�� FR�REOLJRUV�� FR�JXDUDQWRUV�� JXDUDQWRUV�� VXUHWLHV�� IDPLO\� PHPEHUV�� VSRXVHV�� DWWRUQH\V��

LQVXUHUV��DJHQWV��UHSUHVHQWDWLYHV��SUHGHFHVVRUV��VXFFHVVRUV��DVVLJQV��DQG�DQ\�RWKHU�OHJDO�RU�QDWXUDO�

SHUVRQV�ZKR�PD\�FODLP�E\�� WKURXJK�RU�XQGHU� WKHP��DJUHH� WR� IXOO\�� ILQDOO\�DQG� IRUHYHU� UHOHDVH��

UHOLQTXLVK��DFTXLW��GLVFKDUJH�DQG�KROG�KDUPOHVV�WKH�5HOHDVHG�3DUWLHV��DV�VHW�IRUWK�EHORZ��

�� �7KH�)ORULGD�5HSDLU�&ODVV��)ORULGD�3XUFKDVH�&ODVV��DQG�1DWLRQZLGH�5HSDLU�

&ODVV�DJUHH�WR�IXOO\��ILQDOO\�DQG�IRUHYHU�UHOHDVH��UHOLQTXLVK��DFTXLW��GLVFKDUJH�DQG�KROG�KDUPOHVV�

WKH�5HOHDVHG�3DUWLHV�IURP�DQ\�DQG�DOO�FODLPV�DQG�GDPDJHV�RI�DQ\�NLQG�DQG�RU� W\SH� WKDW�ZDV�RU�

FRXOG�KDYH�EHHQ�EURXJKW�UHODWHG�WR�&RVWD¶V�VWDWHPHQW�WKDW�LW�UHSODFHV�VFUDWFKHG�OHQVHV��IUDPHV�DQG�

RWKHU�SDUWV�GDPDJHG�E\�DFFLGHQW��QRUPDO�ZHDU�DQG�WHDU��RU�PLVXVH�IRU�D�³QRPLQDO�IHH´��LQFOXGLQJ��

EXW� QRW� OLPLWHG� WR�� FRPSHQVDWRU\�� H[HPSODU\�� SXQLWLYH�� H[SHUW� DQG�RU� DWWRUQH\V¶� IHHV� RU� E\�

PXOWLSOLHUV��ZKHWKHU�SDVW��SUHVHQW��FRQWLQJHQW�RU�QRQ�FRQWLQJHQW��DVVHUWHG�RU�XQ�DVVHUWHG��ZKHWKHU�

EDVHG�RQ�IHGHUDO��VWDWH�RU�ORFDO�ODZ��VWDWXWH��RUGLQDQFH��UHJXODWLRQ��FRGH��FRQWUDFW��FRPPRQ�ODZ��

YLRODWLRQV� RI� DQ\� VWDWH¶V� GHFHSWLYH�� XQODZIXO�� RU� XQIDLU� EXVLQHVV� RU� WUDGH� SUDFWLFHV�� IDOVH��

PLVOHDGLQJ� RU� IUDXGXOHQW� DGYHUWLVLQJ�� FRQVXPHU� IUDXG� RU� FRQVXPHU� SURWHFWLRQ� VWDWXWHV�� DQ\�

EUHDFKHV�RI� H[SUHVV�� LPSOLHG�RU� DQ\�RWKHU�ZDUUDQWLHV��5,&2��RU� WKH�0DJQXVRQ�0RVV�:DUUDQW\�

$FW� �³1RPLQDO� )HH� 5HOHDVHG� &ODLPV´��� � 7KH� 1RPLQDO� )HH� 5HOHDVHG� &ODLPV� GR� QRW� LQFOXGH�
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FODLPV�DQG�GDPDJHV� UHODWHG� WR�SD\PHQW�RI�D�ZDUUDQW\� IHH�XQGHU�&RVWD¶V�/LIHWLPH�:DUUDQW\�RQ�

VXQJODVVHV�GDPDJHG�E\�D�PDQXIDFWXULQJ�GHIHFW��

�� 7KH�:DUUDQW\�&ODVV�DJUHHV�WR�IXOO\��ILQDOO\�DQG�IRUHYHU�UHOHDVH��UHOLQTXLVK��

DFTXLW��GLVFKDUJH�DQG�KROG�KDUPOHVV�WKH�5HOHDVHG�3DUWLHV�IURP�DQ\�DQG�DOO�FODLPV�DQG�GDPDJHV�RI�

DQ\�NLQG�DQG�RU�W\SH�WKDW�ZDV�RU�FRXOG�KDYH�EHHQ�EURXJKW�UHODWHG�WR�SD\PHQW�RI�D�ZDUUDQW\�IHH�LQ�

FRQQHFWLRQ�ZLWK�&RVWD¶V�/LIHWLPH�:DUUDQW\�RQ�VXQJODVVHV�GDPDJHG�E\�D�PDQXIDFWXULQJ�GHIHFW��

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��FRPSHQVDWRU\��H[HPSODU\��SXQLWLYH��H[SHUW�DQG�RU�DWWRUQH\V¶�IHHV�RU�

E\� PXOWLSOLHUV�� ZKHWKHU� SDVW�� SUHVHQW�� FRQWLQJHQW� RU� QRQ�FRQWLQJHQW�� DVVHUWHG� RU� XQ�DVVHUWHG��

ZKHWKHU� EDVHG� RQ� IHGHUDO�� VWDWH� RU� ORFDO� ODZ�� VWDWXWH�� RUGLQDQFH�� UHJXODWLRQ�� FRGH�� FRQWUDFW��

FRPPRQ�ODZ��YLRODWLRQV�RI�DQ\�VWDWH¶V�GHFHSWLYH��XQODZIXO��RU�XQIDLU�EXVLQHVV�RU�WUDGH�SUDFWLFHV��

IDOVH��PLVOHDGLQJ�RU�IUDXGXOHQW�DGYHUWLVLQJ��FRQVXPHU�IUDXG�RU�FRQVXPHU�SURWHFWLRQ�VWDWXWHV��DQ\�

EUHDFKHV�RI� H[SUHVV�� LPSOLHG�RU� DQ\�RWKHU�ZDUUDQWLHV��5,&2��RU� WKH�0DJQXVRQ�0RVV�:DUUDQW\�

$FW��³:DUUDQW\�5HOHDVHG�&ODLPV´����7KH�:DUUDQW\�5HOHDVHG�&ODLPV�GR�QRW�LQFOXGH�FODLPV�DQG�

GDPDJHV� UHODWHG� WR�&RVWD¶V� VWDWHPHQW� WKDW� LW� UHSODFHV� VFUDWFKHG� OHQVHV�� IUDPHV� DQG� RWKHU� SDUWV�

GDPDJHG�E\�DFFLGHQW��QRUPDO�ZHDU�DQG�WHDU��RU�PLVXVH�IRU�D�³QRPLQDO�IHH�´���

�� 7KH� 1RPLQDO� )HH� 5HOHDVHG� &ODLPV� DQG� :DUUDQW\� 5HOHDVHG� &ODLPV� DUH�

UHIHUUHG�WR�FROOHFWLYHO\�LQ�WKH�$JUHHPHQW�DV�³5HOHDVHG�&ODLPV�´��

&� 1RWZLWKVWDQGLQJ�WKH�IRUHJRLQJ��WKH�5HOHDVHG�3DUWLHV�VKDOO�EH�KHOG�KDUPOHVV�E\�DQ\�

3ODLQWLIIV� RU�&ODVV�0HPEHUV� IRU� DQ\�5HOHDVHG�&ODLP� DVVHUWHG� DJDLQVW� WKH�5HOHDVHG�3DUWLHV�� E\�

WKRVH�3ODLQWLIIV�RU�&ODVV�0HPEHUV��HLWKHU�GLUHFWO\�RU�E\�DQ\�OHJDO�RU�QDWXUDO�SHUVRQV�ZKR�FODLP�

E\��WKURXJK��RU�XQGHU�WKRVH�3ODLQWLIIV�RU�&ODVV�0HPEHUV��

'� 7KH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU�ZLOO�UHIOHFW�WKHVH�WHUPV��
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(� 3ODLQWLIIV� DQG� HDFK� &ODVV� 0HPEHU� H[SUHVVO\� DJUHH� WKDW� WKLV� 5HOHDVH�� WKH� )LQDO�

2UGHU��DQG�RU�WKH�)LQDO�-XGJPHQW�LV��ZLOO�EH��DQG�PD\�EH�UDLVHG�DV�D�FRPSOHWH�GHIHQVH�WR�PDWWHUV�

UHOHDVHG�WKURXJK�WKLV�6HWWOHPHQW�RU�UHODWHG�WR�WKH�5HOHDVHG�&ODLPV��DQG�ZLOO�SUHFOXGH�DQ\�DFWLRQ�

RU�SURFHHGLQJ�HQFRPSDVVHG�E\��WKLV�5HOHDVH��

)� 3ODLQWLIIV� DQG�HDFK�&ODVV�0HPEHU� VKDOO�QRW�QRZ�RU�KHUHDIWHU� LQVWLWXWH��PDLQWDLQ��

SURVHFXWH�� DVVHUW�� DQG�RU� FRRSHUDWH� LQ� WKH� LQVWLWXWLRQ�� FRPPHQFHPHQW�� ILOLQJ�� RU� SURVHFXWLRQ� RI�

DQ\�VXLW��DFWLRQ��DQG�RU�SURFHHGLQJ��DJDLQVW�WKH�5HOHDVHG�3DUWLHV��HLWKHU�GLUHFWO\�RU�LQGLUHFWO\��RQ�

WKHLU�RZQ�EHKDOI��RQ�EHKDOI�RI�D�FODVV�RU�RQ�EHKDOI�RI�DQ\�RWKHU�SHUVRQ�RU�HQWLW\�ZLWK�UHVSHFW�WR�

WKH�FODLPV��FDXVHV�RI�DFWLRQ�DQG�RU�DQ\�RWKHU�PDWWHUV�UHOHDVHG�WKURXJK�WKLV�6HWWOHPHQW�RU�UHODWHG�

WR�WKH�5HOHDVHG�&ODLPV�

*� ,Q� FRQQHFWLRQ� ZLWK� WKLV� $JUHHPHQW�� 3ODLQWLIIV� DQG� HDFK� &ODVV� 0HPEHU�

DFNQRZOHGJH�WKDW�WKH\�PD\�KHUHDIWHU�GLVFRYHU�FODLPV�SUHVHQWO\�XQNQRZQ�RU�XQVXVSHFWHG��RU�IDFWV�

LQ�DGGLWLRQ� WR�RU�GLIIHUHQW� IURP�WKRVH� WKDW� WKH\�QRZ�NQRZ�RU�EHOLHYH� WR�EH� WUXH�FRQFHUQLQJ� WKH�

5HOHDVHG� &ODLPV� RU� WKH� VXEMHFW� PDWWHU� RI� WKH� *OREDO� $FWLRQ� DQG�RU� WKH� 5HOHDVH� KHUHLQ��

1HYHUWKHOHVV��LW�LV�WKH�LQWHQWLRQ�RI�3ODLQWLIIV¶�&ODVV�&RXQVHO��3ODLQWLIIV��DQG�HDFK�&ODVV�0HPEHU�WR�

IXOO\��ILQDOO\�DQG�IRUHYHU�WR�VHWWOH��UHOHDVH��GLVFKDUJH��DQG�KROG�KDUPOHVV�DOO�VXFK�PDWWHUV��DQG�DOO�

FODLPV� UHODWLQJ� WKHUHWR�ZKLFK�H[LVW��KHUHDIWHU�PD\�H[LVW��RU�PLJKW�KDYH�H[LVWHG� �ZKHWKHU�RU�QRW�

SUHYLRXVO\�RU�FXUUHQWO\�DVVHUWHG�LQ�DQ\�DFWLRQ�RU�SURFHHGLQJ��ZLWK�UHVSHFW� WR�WKH�*OREDO�$FWLRQ�

DQG�5HOHDVHG�&ODLPV��

�
+��� :DUUDQWLHV�DQG�5HSUHVHQWDWLRQV�RI�3ODLQWLIIV�DQG�&ODLPDQWV��

��� 3ODLQWLIIV�UHSUHVHQW�DQG�ZDUUDQW�WKDW�WKH\�DUH�WKH�VROH�DQG�H[FOXVLYH�RZQHU�RI�DOO�

FODLPV� WKDW� WKH\�SHUVRQDOO\�DUH� UHOHDVLQJ�XQGHU� WKH�$JUHHPHQW�� �3ODLQWLIIV� IXUWKHU�DFNQRZOHGJH�

WKDW�WKH\�KDYH�QRW�DVVLJQHG��SOHGJHG��RU�LQ�DQ\�PDQQHU�ZKDWVRHYHU��VROG��WUDQVIHUUHG��DVVLJQHG�RU�
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HQFXPEHUHG�DQ\�ULJKW��WLWOH��LQWHUHVW�RU�FODLP�DULVLQJ�RXW�RI�RU�LQ�DQ\�ZD\�ZKDWVRHYHU�SHUWDLQLQJ�

WR� WKH�*OREDO�$FWLRQ�RU�5HOHDVHG�&ODLPV�� LQFOXGLQJ�ZLWKRXW� OLPLWDWLRQ�� DQ\� FODLP� IRU�EHQHILWV��

SURFHHGV�RU�YDOXH�XQGHU�WKH�*OREDO�$FWLRQ�DQG�5HOHDVHG�&ODLPV��DQG�WKDW�3ODLQWLIIV�DUH�QRW�DZDUH�

RI�DQ\RQH�RWKHU�WKDQ�WKHPVHOYHV�FODLPLQJ�DQ\�LQWHUHVW��LQ�ZKROH�RU�LQ�SDUW��LQ�WKH�*OREDO�$FWLRQ�

DQG�5HOHDVHG�&ODLPV�

��� &ODVV�0HPEHUV�RI� WKH�)ORULGD�3XUFKDVH�&ODVV� VXEPLWWLQJ�&ODLP�IRUPV� UHSUHVHQW�

DQG�ZDUUDQW�WKHUHLQ�WKDW�WKH\�DUH�WKH�VROH�DQG�H[FOXVLYH�RZQHU�RI�DOO�FODLPV�WKDW�WKH\�SHUVRQDOO\�

DUH� UHOHDVLQJ�XQGHU� WKH�6HWWOHPHQW�DQG� WKDW� WKH\�KDYH�QRW�DVVLJQHG��SOHGJHG��RU� LQ�DQ\�PDQQHU�

ZKDWVRHYHU�� VROG�� WUDQVIHUUHG�� DVVLJQHG�RU� HQFXPEHUHG�DQ\� ULJKW�� WLWOH�� LQWHUHVW�RU� FODLP�DULVLQJ�

RXW� RI� RU� LQ� DQ\� ZD\� ZKDWVRHYHU� SHUWDLQLQJ� WR� WKH� 1RPLQDO� )HH� 5HOHDVHG� &ODLPV�� LQFOXGLQJ�

ZLWKRXW� OLPLWDWLRQ�� DQ\� FODLP� IRU� EHQHILWV�� SURFHHGV� RU� YDOXH� XQGHU� WKH� *OREDO� $FWLRQ� DQG�

1RPLQDO�)HH�5HOHDVHG�&ODLPV�� DQG� WKDW� VXFK�&ODVV�0HPEHU�V�� DUH� QRW� DZDUH� RI� DQ\RQH� RWKHU�

WKDQ�WKHPVHOYHV�FODLPLQJ�DQ\�LQWHUHVW��LQ�ZKROH�RU�LQ�SDUW��LQ�WKH�*OREDO�$FWLRQ�DQG�1RPLQDO�)HH�

5HOHDVHG� &ODLPV� RU� LQ� DQ\� EHQHILWV�� SURFHHGV�� RU� YDOXHV� XQGHU� WKH� *OREDO� $FWLRQ� DQG� 5HSDLU�

5HOHDVHG�&ODLPV��

��� 8SRQ� LVVXDQFH� RI� WKH� 3URGXFW� 9RXFKHU�V�� WR� &ODLPDQWV� RI� WKH� )ORULGD� 5HSDLU�

&ODVV��1DWLRQZLGH�5HSDLU�&ODVV��DQG�:DUUDQW\�&ODVV��WKRVH�&ODLPDQWV��VKDOO�EH�GHHPHG�WR�KDYH�

UHSUHVHQWHG� DQG� ZDUUDQWHG� WKDW� WKH\� DUH� WKH� VROH� DQG� H[FOXVLYH� RZQHU� RI� DOO� FODLPV� WKDW� WKH\�

SHUVRQDOO\�DUH�UHOHDVLQJ�XQGHU�WKH�6HWWOHPHQW�DQG�WKDW�WKH\�KDYH�QRW�DVVLJQHG��SOHGJHG��RU�LQ�DQ\�

PDQQHU�ZKDWVRHYHU��VROG�� WUDQVIHUUHG��DVVLJQHG�RU�HQFXPEHUHG�DQ\�ULJKW�� WLWOH�� LQWHUHVW�RU�FODLP�

DULVLQJ�RXW�RI�RU�LQ�DQ\�ZD\�ZKDWVRHYHU�SHUWDLQLQJ�WR�WKH�*OREDO�$FWLRQ�RU�5HOHDVHG�&ODLPV��DV�

DSSOLFDEOH�WR�WKH�&ODLPDQW¶V�VSHFLILF�&ODVV���LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ��DQ\�FODLP�IRU�EHQHILWV��

SURFHHGV�RU�YDOXH�XQGHU�WKH�*OREDO�$FWLRQ�DQG�5HOHDVHG�&ODLPV��DQG�WKDW�VXFK�&ODVV�0HPEHU�V��
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DUH�QRW�DZDUH�RI�DQ\RQH�RWKHU�WKDQ�WKHPVHOYHV�FODLPLQJ�DQ\�LQWHUHVW��LQ�ZKROH�RU�LQ�SDUW��LQ�WKH�

*OREDO� $FWLRQ� DQG� 5HOHDVHG� &ODLPV� RU� LQ� DQ\� EHQHILWV�� SURFHHGV�� RU� YDOXHV� XQGHU� WKH� *OREDO�

$FWLRQ�DQG�5HOHDVHG�&ODLPV��

,�� :LWKRXW� LQ� DQ\� ZD\� OLPLWLQJ� LWV� VFRSH�� DQG�� H[FHSW� WR� WKH� H[WHQW� RWKHUZLVH�

VSHFLILHG�LQ�WKH�$JUHHPHQW��WKLV�5HOHDVH�FRYHUV�E\�H[DPSOH�DQG�ZLWKRXW�OLPLWDWLRQ��DQ\�DQG�DOO�

FODLPV�IRU�DWWRUQH\V¶�IHHV��FRVWV��H[SHUW�IHHV��RU�FRQVXOWDQW�IHHV��LQWHUHVW��RU�OLWLJDWLRQ�IHHV��FRVWV�

RU� DQ\� RWKHU� IHHV�� FRVWV�� DQG�RU� GLVEXUVHPHQWV� LQFXUUHG� E\� DQ\� DWWRUQH\V�� 3ODLQWLIIV¶� &ODVV�

&RXQVHO�� 3ODLQWLIIV�� RU� &ODVV� 0HPEHUV� ZKR� FODLP� WR� KDYH� DVVLVWHG� LQ� FRQIHUULQJ� WKH� EHQHILWV�

XQGHU�WKLV�6HWWOHPHQW�XSRQ�WKH�&ODVV���

-� ,Q�FRQVLGHUDWLRQ�IRU�WKH�6HWWOHPHQW��WKH�5HOHDVHG�3DUWLHV�VKDOO�EH�GHHPHG�WR�KDYH��

DQG�E\�RSHUDWLRQ�RI�WKH�)LQDO�$SSURYDO�2UGHU�VKDOO�KDYH��UHOHDVHG�3ODLQWLIIV¶�&ODVV�&RXQVHO�DQG�

HDFK�FXUUHQW�DQG�IRUPHU�3ODLQWLIIV�IURP�DQ\�DQG�DOO�FDXVHV�RI�DFWLRQ�WKDW�ZHUH�RU�FRXOG�KDYH�EHHQ�

DVVHUWHG�SHUWDLQLQJ�VROHO\�WR�WKH�FRQGXFW�LQ�ILOLQJ�DQG�SURVHFXWLQJ�WKH�OLWLJDWLRQ�RU�LQ�VHWWOLQJ�WKH�

*OREDO�$FWLRQ��

.� 3ODLQWLIIV¶� &ODVV� &RXQVHO� ZKR� UHFHLYH� DWWRUQH\V¶� IHHV� DQG� FRVWV� IURP� WKLV�

6HWWOHPHQW�DFNQRZOHGJH� WKDW� WKH\�KDYH�FRQGXFWHG�VXIILFLHQW� LQGHSHQGHQW� LQYHVWLJDWLRQ� WR�HQWHU�

LQWR�WKLV�6HWWOHPHQW�$JUHHPHQW�DQG��E\�H[HFXWLQJ�WKLV�6HWWOHPHQW�$JUHHPHQW��VWDWH�WKDW�WKH\�KDYH�

QRW�UHOLHG�XSRQ�DQ\�VWDWHPHQWV�RU�UHSUHVHQWDWLRQV�PDGH�E\�WKH�5HOHDVHG�3DUWLHV�RU�DQ\�SHUVRQ�RU�

HQWLW\�UHSUHVHQWLQJ�WKH�5HOHDVHG�3DUWLHV��RWKHU�WKDQ�DV�VHW�IRUWK�LQ�WKLV�6HWWOHPHQW�$JUHHPHQW��

/� ,Q� DFFRUGDQFH�ZLWK� DQG� IXUWKHU� WR� WKH� H[LVWLQJ� VWD\� RUGHUV� LQ� WKH�/LWLJDWLRQ�� WKH�

3DUWLHV� VSHFLILFDOO\� XQGHUVWDQG� WKDW� WKHUH� PD\� EH� IXUWKHU� SOHDGLQJV�� GLVFRYHU\� UHTXHVWV� DQG�

UHVSRQVHV�� WHVWLPRQ\�� RU� RWKHU� PDWWHUV� RU� PDWHULDOV� RZHG� E\� WKH� 3DUWLHV� SXUVXDQW� WR� H[LVWLQJ�

SOHDGLQJ� UHTXLUHPHQWV��GLVFRYHU\� UHTXHVWV��RU�SUHWULDO� UXOHV��SURFHGXUHV��RU�RUGHUV�� DQG� WKDW��E\�
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HQWHULQJ� LQWR� WKLV�$JUHHPHQW�� WKH�3DUWLHV�H[SUHVVO\�ZDLYH�DQ\� ULJKW� WR� UHFHLYH��KHDU��RU� LQVSHFW�

VXFK�SOHDGLQJV��WHVWLPRQ\��GLVFRYHU\��RU�RWKHU�PDWWHUV�RU�PDWHULDOV��

0� 1RWKLQJ� LQ� WKLV� 6HFWLRQ� VKDOO� SUHFOXGH� DQ\� DFWLRQ� WR� HQIRUFH� WKH� WHUPV� RI� WKH�

$JUHHPHQW��LQFOXGLQJ�SDUWLFLSDWLRQ�LQ�DQ\�RI�WKH�SURFHVVHV�GHWDLOHG�KHUHLQ��

1� 3ODLQWLIIV� DQG� 3ODLQWLIIV¶� &ODVV� &RXQVHO� KHUHE\� DJUHH� DQG� DFNQRZOHGJH� WKDW� WKH�

SURYLVLRQV� RI� WKLV� 6HFWLRQ�� LQFOXGLQJ� WKH� 5HOHDVH� KHUHLQ�� WRJHWKHU� FRQVWLWXWH� DQ� HVVHQWLDO� DQG�

PDWHULDO� WHUP�RI� WKH�$JUHHPHQW� DQG� VKDOO� EH� LQFOXGHG� LQ� DQ\�)LQDO� -XGJPHQW� DQG�)LQDO�2UGHU�

HQWHUHG�E\�WKH�&RXUW��

;,,,� 02',),&$7,21�25�7(50,1$7,21�2)�7+,6�$*5((0(17�

$� 7KH� WHUPV� DQG� SURYLVLRQV� RI� WKLV� $JUHHPHQW� PD\� EH� DPHQGHG�� PRGLILHG�� RU�

H[SDQGHG�E\�ZULWWHQ�DJUHHPHQW�RI�WKH�3DUWLHV�DQG�DSSURYDO�RI�WKH�&RXUW��SURYLGHG��KRZHYHU��WKDW�

DIWHU�HQWU\�RI� WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU�� WKH�3DUWLHV�PD\�E\�ZULWWHQ�DJUHHPHQW�HIIHFW�

VXFK� DPHQGPHQWV�� PRGLILFDWLRQV�� RU� H[SDQVLRQV� RI� WKLV� $JUHHPHQW� DQG� LWV� LPSOHPHQWLQJ�

GRFXPHQWV��LQFOXGLQJ�DOO�H[KLELWV�KHUHWR��ZLWKRXW�IXUWKHU�QRWLFH�WR�WKH�&ODVV�RU�DSSURYDO�E\�WKH�

&RXUW�LI�VXFK�FKDQJHV�DUH�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU�DQG�GR�QRW�

OLPLW�WKH�ULJKWV�RI�&ODVV�0HPEHUV�XQGHU�WKLV�$JUHHPHQW��

%� ,I� DQ� RSWLRQ� WR� ZLWKGUDZ� IURP� DQG� WHUPLQDWH� WKLV� $JUHHPHQW� DULVHV� XQGHU� WKLV�

6HFWLRQ� ;,,,�� DERYH�� QHLWKHU� &RVWD� QRU� 3ODLQWLIIV� DUH� UHTXLUHG� IRU� DQ\� UHDVRQ� RU� XQGHU� DQ\�

FLUFXPVWDQFH�WR�H[HUFLVH�WKDW�RSWLRQ�DQG�DQ\�H[HUFLVH�RI�WKDW�RSWLRQ�VKDOO�EH�LQ�JRRG�IDLWK��

&� ,I��EXW�RQO\� LI�� WKLV�$JUHHPHQW� LV�QRW�DSSURYHG�SXUVXDQW� WR�6HFWLRQV� ,,,�� DQG�;,��

DERYH��WKHQ��

�� 7KLV�$JUHHPHQW�VKDOO�EH�QXOO�DQG�YRLG�DQG�VKDOO�KDYH�QR�IRUFH�RU�HIIHFW��

DQG�QR�3DUW\�WR�WKLV�$JUHHPHQW�VKDOO�EH�ERXQG�E\�DQ\�RI�LWV�WHUPV���
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�� 7KH�3DUWLHV�ZLOO�SHWLWLRQ�WKH�FRXUWV�LQ�WKH�Haney�DQG�Reed�$FWLRQV�WR�KDYH�

DQ\�VWD\�RUGHUV�HQWHUHG�LQ�WKH�Haney�DQG�Reed�$FWLRQV�SXUVXDQW�WR�WKLV�$JUHHPHQW�OLIWHG��

�� 3ODLQWLII� 6PLWK� ZLOO� ILOH� D� 6HFRQG� $PHQGHG� &RPSODLQW� UHWXUQLQJ� WKH�

FODLPV�� FODVV� GHILQLWLRQV� DQG� DOOHJDWLRQV� WR� WKH� IRUP� RULJLQDOO\� ILOHG� LQ� WKH� Smith� $FWLRQ�� DQG�

3ODLQWLIIV�+DQH\�DQG�5HHG�ZLOO�SXUVXH�WKHLU�UHVSHFWLYH�FODLPV�LQ�WKH�Haney�$FWLRQ�DQG�WKH�Reed�

$FWLRQ��

�� $OO� RI� LWV� SURYLVLRQV�� DQG� DOO� QHJRWLDWLRQV�� VWDWHPHQWV�� DQG� SURFHHGLQJV�

UHODWLQJ�WR�LW�VKDOO�EH�ZLWKRXW�SUHMXGLFH�WR�WKH�ULJKWV�RI�&RVWD��3ODLQWLIIV��RU�DQ\�&ODVV�0HPEHU��DOO�

RI�ZKRP�VKDOO�EH�UHVWRUHG�WR�WKHLU�UHVSHFWLYH�SRVLWLRQV�H[LVWLQJ�LPPHGLDWHO\�EHIRUH�WKH�H[HFXWLRQ�

RI�WKLV�$JUHHPHQW��H[FHSW�WKDW�WKH�3DUWLHV�VKDOO�FRRSHUDWH�LQ�UHTXHVWLQJ�WKDW�WKH�&RXUW�VHW�D�QHZ�

VFKHGXOLQJ� RUGHU� VXFK� WKDW� QR� 3DUW\¶V� VXEVWDQWLYH� RU� SURFHGXUDO� ULJKWV� DUH� SUHMXGLFHG� E\� WKH�

VHWWOHPHQW�QHJRWLDWLRQV�DQG�SURFHHGLQJV��

�� 7KH� 5HOHDVHG� 3DUWLHV� H[SUHVVO\� DQG� DIILUPDWLYHO\� UHVHUYH� DOO� GHIHQVHV��

DUJXPHQWV�� DQG� PRWLRQV� DV� WR� DOO� FODLPV� WKDW� KDYH� EHHQ� RU� PLJKW� ODWHU� EH� DVVHUWHG� LQ� WKH�

/LWLJDWLRQ�� LQFOXGLQJ��ZLWKRXW� OLPLWDWLRQ�� WKH�DUJXPHQW� WKDW� WKH�*OREDO�$FWLRQ�DQG�RU�/LWLJDWLRQ�

PD\�QRW�EH�OLWLJDWHG�DV�D�FODVV�DFWLRQ��

�� 3ODLQWLIIV�DQG�DOO�RWKHU�&ODVV�0HPEHUV��RQ�EHKDOI�RI�WKHPVHOYHV�DQG�HDFK�

RI� WKHLU� SUHVHQW�� IRUPHU�� DQG� IXWXUH� KHLUV�� H[HFXWRUV�� DGPLQLVWUDWRUV�� SDUWQHUV�� FR�REOLJRUV�� FR�

JXDUDQWRUV�� JXDUDQWRUV�� VXUHWLHV�� IDPLO\� PHPEHUV�� VSRXVHV�� DWWRUQH\V�� LQVXUHUV�� DJHQWV��

UHSUHVHQWDWLYHV��SUHGHFHVVRUV��VXFFHVVRUV��DVVLJQV��DQG�DOO�WKRVH�ZKR�FODLP�WKURXJK�WKHP�RU�FRXOG�

FODLP�WKURXJK�WKHP��H[SUHVVO\�DQG�DIILUPDWLYHO\�UHVHUYH�DQG�GR�QRW�ZDLYH�DOO�PRWLRQV�DV�WR��DQG�

DUJXPHQWV�LQ�VXSSRUW�RI��DOO�FODLPV��FDXVHV�RI�DFWLRQV�RU�UHPHGLHV�WKDW�KDYH�EHHQ�RU�PLJKW�ODWHU�
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EH� DVVHUWHG� LQ� WKH� /LWLJDWLRQ� RU� *OREDO� $FWLRQ� LQFOXGLQJ�� ZLWKRXW� OLPLWDWLRQ�� DQ\� DUJXPHQW�

FRQFHUQLQJ�FODVV�FHUWLILFDWLRQ��DQG�RWKHU�GDPDJHV��

�� &RVWD��DQG�WKH�RWKHU�5HOHDVHG�3DUWLHV��H[SUHVVO\�DQG�DIILUPDWLYHO\�UHVHUYH�

DQG�GR�QRW�ZDLYH�DOO�PRWLRQV�DQG�SRVLWLRQV�DV�WR��DQG�DUJXPHQWV�LQ�VXSSRUW�RI��DOO�GHIHQVHV�WR�WKH�

FDXVHV�RI�DFWLRQ�RU�UHPHGLHV�WKDW�KDYH�EHHQ�VRXJKW�RU�PLJKW�EH�ODWHU�DVVHUWHG�LQ�WKH�/LWLJDWLRQ��

LQFOXGLQJ�ZLWKRXW� OLPLWDWLRQ��DQ\�DUJXPHQW�RU�SRVLWLRQ�RSSRVLQJ�FODVV�FHUWLILFDWLRQ�� OLDELOLW\��RU�

GDPDJHV��

�� 1HLWKHU� WKLV� $JUHHPHQW�� WKH� IDFW� RI� LWV� KDYLQJ� EHHQ� PDGH�� QRU� WKH�

QHJRWLDWLRQV�OHDGLQJ�WR�LW��QRU�DQ\�GLVFRYHU\�RU�DFWLRQ�WDNHQ�E\�D�3DUW\�RU�&ODVV�0HPEHU�SXUVXDQW�

WR�WKLV�$JUHHPHQW��VKDOO�EH�DGPLVVLEOH�RU�HQWHUHG�LQWR�HYLGHQFH�IRU�DQ\�SXUSRVH�ZKDWVRHYHU��

;,9� *(1(5$/�0$77(56�$1'�5(6(59$7,216�

$� 7KH�REOLJDWLRQ�RI�WKH�3DUWLHV�WR�FRQFOXGH�WKH�6HWWOHPHQW�LV�DQG�VKDOO�EH�FRQWLQJHQW�

XSRQ�HDFK�RI�WKH�IROORZLQJ��

�� (QWU\�E\� WKH�&RXUW�RI� WKH�)LQDO�-XGJPHQW�DQG�)LQDO�2UGHU�DSSURYLQJ� WKH�

6HWWOHPHQW��IURP�ZKLFK�WKH�WLPH�WR�DSSHDO�KDV�H[SLUHG�RU�ZKLFK�KDV�UHPDLQHG�XQPRGLILHG�DIWHU�

DQ\�DSSHDO�V���DQG�

�� $Q\�RWKHU�FRQGLWLRQV�VWDWHG�LQ�WKLV�$JUHHPHQW��

%� &RVWD¶V�H[HFXWLRQ�RI�WKLV�$JUHHPHQW�VKDOO�QRW�EH�FRQVWUXHG�WR�UHOHDVH�±�DQG�&RVWD�

H[SUHVVO\�GRHV�QRW�LQWHQG�WR�UHOHDVH�±�DQ\�FODLP�&RVWD�PD\�KDYH�RU�PDNH�DJDLQVW�DQ\�LQVXUHU�IRU�

DQ\�FRVW�RU�H[SHQVH�LQFXUUHG�LQ�FRQQHFWLRQ�ZLWK�WKLV�6HWWOHPHQW��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��IRU�

DWWRUQH\V¶�IHHV�DQG�FRVWV����

&� 3ODLQWLIIV¶�&ODVV�&RXQVHO� UHSUHVHQW� WKDW�� ���� WKH\� DUH� DXWKRUL]HG� E\� 3ODLQWLIIV� WR�

HQWHU�LQWR�WKLV�$JUHHPHQW�ZLWK�UHVSHFW�WR�WKH�FODLPV�LQ�WKLV�*OREDO�$FWLRQ�DQG�/LWLJDWLRQ��DQG�����

WKH\�DUH�VHHNLQJ�WR�SURWHFW�WKH�LQWHUHVWV�RI�WKH�&ODVV��
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'� 7KH� 3DUWLHV� DFNQRZOHGJH� DQG� DJUHH� WKDW� QR� RSLQLRQ� FRQFHUQLQJ� WKH� WD[�

FRQVHTXHQFHV�RI�WKH�6HWWOHPHQW�WR�&ODVV�0HPEHUV�LV�JLYHQ�RU�ZLOO�EH�JLYHQ�E\�WKH�3DUWLHV��QRU�DUH�

DQ\� UHSUHVHQWDWLRQV�RU�ZDUUDQWLHV� LQ� WKLV� UHJDUG�PDGH�E\�YLUWXH�RI� WKLV�$JUHHPHQW��(DFK�&ODVV�

0HPEHU¶V�WD[�REOLJDWLRQV��DQG�WKH�GHWHUPLQDWLRQ�WKHUHRI��DUH�WKH�VROH�UHVSRQVLELOLW\�RI�WKH�&ODVV�

0HPEHU��HDFK�&ODVV�0HPEHU�ZLOO�EH�VROHO\�UHVSRQVLEOH�IRU�FRUUHFWO\�FKDUDFWHUL]LQJ�WKLV�SD\PHQW�

IRU�WD[�SXUSRVHV�DQG�IRU�SD\LQJ�DQ\�WD[HV�RZHG�RQ�WKLV�SD\PHQW��DQG�LW�LV�XQGHUVWRRG�WKDW�WKH�WD[�

FRQVHTXHQFHV� PD\� YDU\� GHSHQGLQJ� RQ� WKH� SDUWLFXODU� FLUFXPVWDQFHV� RI� HDFK� LQGLYLGXDO� &ODVV�

0HPEHU��

(� &RVWD� UHSUHVHQWV�DQG�ZDUUDQWV� WKDW� WKH� LQGLYLGXDO�V��H[HFXWLQJ� WKLV�$JUHHPHQW� LV�

DXWKRUL]HG�WR�HQWHU�LQWR�WKLV�$JUHHPHQW�RQ�EHKDOI�RI�&RVWD��

)� 7KLV� $JUHHPHQW�� FRPSOHWH� ZLWK� LWV� H[KLELWV�� VHWV� IRUWK� WKH� VROH� DQG� HQWLUH�

DJUHHPHQW� DPRQJ� WKH� 3DUWLHV� ZLWK� UHVSHFW� WR� LWV� VXEMHFW� PDWWHU�� DQG� LW� PD\� QRW� EH� DOWHUHG��

DPHQGHG��RU�PRGLILHG�H[FHSW�E\�ZULWWHQ�LQVWUXPHQW�H[HFXWHG�E\�FRXQVHO�IRU�HDFK�RI�WKH�3DUWLHV��

7KH�3DUWLHV� H[SUHVVO\� DFNQRZOHGJH� WKDW� QR� RWKHU� DJUHHPHQWV�� DUUDQJHPHQWV�� RU� XQGHUVWDQGLQJV�

QRW�H[SUHVVHG�LQ�WKLV�$JUHHPHQW�H[LVW�DPRQJ�RU�EHWZHHQ�WKHP��DQG�WKDW�LQ�GHFLGLQJ�WR�HQWHU�LQWR�

WKLV� $JUHHPHQW�� WKH\� UHO\� VROHO\� XSRQ� WKHLU� MXGJPHQW� DQG� NQRZOHGJH�� 7KLV� $JUHHPHQW�

VXSHUVHGHV� DQ\� SULRU� DJUHHPHQWV�� XQGHUVWDQGLQJV�� RU� XQGHUWDNLQJV� �ZULWWHQ� RU� RUDO�� E\� DQG�

EHWZHHQ�WKH�3DUWLHV�UHJDUGLQJ�WKH�VXEMHFW�PDWWHU�RI�WKLV�$JUHHPHQW��

*� 7KLV� $JUHHPHQW� DQG� DQ\� DPHQGPHQWV� WKHUHWR� VKDOO� EH� JRYHUQHG� E\� DQG�

LQWHUSUHWHG�DFFRUGLQJ�WR�WKH�ODZV�RI�)ORULGD��QRWZLWKVWDQGLQJ�LWV�FRQIOLFW�RI�ODZV�SURYLVLRQV��

+� $Q\�GLVDJUHHPHQW�DQG�RU�DFWLRQ� WR�HQIRUFH� WKLV�$JUHHPHQW� VKDOO�EH�FRPPHQFHG�

DQG� PDLQWDLQHG� RQO\� LQ� WKH� 8QLWHG� 6WDWHV� 'LVWULFW� &RXUW� IRU� WKH� 0LGGOH� 'LVWULFW� RI� )ORULGD��

-DFNVRQYLOOH�'LYLVLRQ��
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,� :KHQHYHU�WKLV�$JUHHPHQW�UHTXLUHV�RU�FRQWHPSODWHV�WKDW�RQH�RI�WKH�3DUWLHV�VKDOO�RU�

PD\�JLYH�QRWLFH�WR�WKH�RWKHU��QRWLFH�VKDOO�EH�GHHPHG�HIIHFWLYH�XSRQ�UHFHLSW�DQG�SURYLGHG�E\�H�

PDLO� DQG�RU� QH[W�GD\� �H[FOXGLQJ� 6DWXUGD\V�� 6XQGD\V� DQG� )HGHUDO� +ROLGD\V�� H[SUHVV� GHOLYHU\�

VHUYLFH�DV�IROORZV��

�� ,I�WR�3ODLQWLIIV��WKHQ�WR��

3HWHU�3��+DUJLWDL�
+ROODQG�	�.QLJKW�//3�
���1RUWK�/DXUD�6WUHHW��6XLWH������
-DFNVRQYLOOH��)ORULGD�������
7HO����������������
)D[���������������
(�PDLO��3HWHU�+DUJLWDL#KNODZ�FRP�

�� ,I�WR�&RVWD��WKHQ�WR��

6DUD�)��+ROODGD\�7RELDV��
0F*XLUH:RRGV�//3�
���1RUWK�/DXUD�6WUHHW��6XLWH������
-DFNVRQYLOOH��)ORULGD�������
7HO����������������
)D[����������������
(�PDLO��VWRELDV#PFJXLUHZRRGV�FRP�
�

-� $OO� WLPH� SHULRGV� VHW� IRUWK� KHUHLQ� VKDOO� EH� FRPSXWHG� LQ� FDOHQGDU� GD\V� XQOHVV�

RWKHUZLVH� H[SUHVVO\� SURYLGHG�� ,Q� FRPSXWLQJ� DQ\� SHULRG� RI� WLPH� SUHVFULEHG� RU� DOORZHG� E\� WKLV�

$JUHHPHQW� RU� E\� RUGHU� RI� WKH� &RXUW�� WKH� GD\� RI� WKH� DFW�� HYHQW�� RU� GHIDXOW� IURP� ZKLFK� WKH�

GHVLJQDWHG� SHULRG� RI� WLPH� EHJLQV� WR� UXQ� VKDOO� QRW� EH� LQFOXGHG�� 7KH� ODVW� GD\� RI� WKH� SHULRG� VR�

FRPSXWHG�VKDOO�EH�LQFOXGHG��XQOHVV�LW�LV�D�6DWXUGD\��D�6XQGD\�RU�D�)HGHUDO�+ROLGD\��RU��ZKHQ�WKH�

DFW�WR�EH�GRQH�LV�WKH�ILOLQJ�RI�D�SDSHU�LQ�FRXUW��D�GD\�RQ�ZKLFK�ZHDWKHU�RU�RWKHU�FRQGLWLRQV�KDYH�

PDGH�WKH�RIILFH�RI�WKH�FOHUN�RI�WKH�FRXUW�LQDFFHVVLEOH��LQ�ZKLFK�HYHQW�WKH�SHULRG�VKDOO�UXQ�XQWLO�WKH�

HQG�RI� WKH�QH[W�GD\� WKDW� LV�QRW�RQH�RI� WKH�DIRUHPHQWLRQHG�GD\V��$V�XVHG� LQ� WKLV�6HFWLRQ�;,9���

³)HGHUDO�+ROLGD\´� LQFOXGHV�1HZ�<HDU¶V�'D\��%LUWKGD\�RI�0DUWLQ�/XWKHU�.LQJ�� -U���3UHVLGHQWV¶�

'D\��0HPRULDO� 'D\�� ,QGHSHQGHQFH� 'D\�� /DERU� 'D\�� &ROXPEXV� 'D\�� 9HWHUDQV� 'D\�� 3DWULRW¶V�
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'D\�� 7KDQNVJLYLQJ� 'D\�� &KULVWPDV� 'D\�� DQG� DQ\� RWKHU� GD\� DSSRLQWHG� DV� D� KROLGD\� E\� WKH�

3UHVLGHQW��WKH�&RQJUHVV�RI�WKH�8QLWHG�6WDWHV�RU�WKH�&OHUN�RI�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�

WKH�0LGGOH�'LVWULFW�RI�)ORULGD��

.� 7KH� 3DUWLHV� UHVHUYH� WKH� ULJKW�� VXEMHFW� WR� WKH� &RXUW¶V� DSSURYDO�� WR� DJUHH� WR� DQ\�

UHDVRQDEOH�H[WHQVLRQV�RI�WLPH�WKDW�PLJKW�EH�QHFHVVDU\�WR�FDUU\�RXW�DQ\�RI�WKH�SURYLVLRQV�RI�WKLV�

$JUHHPHQW��

/� 7KH�&ODVV��WKH�3DUWLHV��DQG�WKHLU�UHVSHFWLYH�FRXQVHO�VKDOO�QRW�EH�GHHPHG�WR�EH�WKH�

VROH� GUDIWHU� RI� WKLV� $JUHHPHQW� RU� RI� DQ\� SDUWLFXODU� SURYLVLRQ�� QRU� VKDOO� WKH\� DUJXH� WKDW� DQ\�

SDUWLFXODU�SURYLVLRQ�VKRXOG�EH�FRQVWUXHG�DJDLQVW�LWV�GUDIWHU��$OO�3DUWLHV�DJUHH�WKDW�WKLV�$JUHHPHQW�

ZDV�GUDIWHG�E\�FRXQVHO� IRU� WKH�3DUWLHV�GXULQJ�H[WHQVLYH�DUP¶V� OHQJWK�QHJRWLDWLRQV��1R�SDURO�RU�

RWKHU�HYLGHQFH�PD\�EH�RIIHUHG�WR�H[SODLQ��FRQVWUXH��FRQWUDGLFW��RU�FODULI\�LWV�WHUPV��WKH�LQWHQW�RI�

WKH� 3DUWLHV� RU� WKHLU� FRXQVHO�� RU� WKH� FLUFXPVWDQFHV� XQGHU� ZKLFK� WKLV� $JUHHPHQW� ZDV� PDGH� RU�

H[HFXWHG��

0� 7KH�3DUWLHV�H[SUHVVO\�DFNQRZOHGJH�DQG�DJUHH�WKDW�WKLV�$JUHHPHQW�DQG�LWV�H[KLELWV��

DORQJ� ZLWK� DOO� UHODWHG� GUDIWV�� PRWLRQV�� SOHDGLQJV�� FRQYHUVDWLRQV�� QHJRWLDWLRQV�� DQG�

FRUUHVSRQGHQFH�� FRQVWLWXWH� DQ� RIIHU� RI� FRPSURPLVH� DQG� D� FRPSURPLVH� ZLWKLQ� WKH� PHDQLQJ� RI�

)HGHUDO�5XOH�RI�(YLGHQFH�����DQG�DQ\�HTXLYDOHQW�UXOH�RI�HYLGHQFH�LQ�DQ\�VWDWH��,Q�QR�HYHQW�VKDOO�

WKLV� $JUHHPHQW�� DQ\� RI� LWV� SURYLVLRQV� RU� DQ\� QHJRWLDWLRQV�� VWDWHPHQWV� RU� FRXUW� SURFHHGLQJV�

UHODWLQJ�WR�LWV�SURYLVLRQV�LQ�DQ\�ZD\�EH�FRQVWUXHG�DV��RIIHUHG�DV��UHFHLYHG�DV��XVHG�DV��RU�GHHPHG�

WR� EH� HYLGHQFH� RI� DQ\� NLQG� LQ� WKH� *OREDO� $FWLRQ�� DQ\� RWKHU� DFWLRQ�� RU� LQ� DQ\� MXGLFLDO��

DGPLQLVWUDWLYH��UHJXODWRU\�RU�RWKHU�SURFHHGLQJ��H[FHSW�LQ�D�SURFHHGLQJ�WR�HQIRUFH�WKLV�$JUHHPHQW�

RU� WKH� ULJKWV� RI� WKH� 3DUWLHV� RU� WKHLU� FRXQVHO�� :LWKRXW� OLPLWLQJ� WKH� IRUHJRLQJ�� QHLWKHU� WKLV�

$JUHHPHQW�QRU�DQ\�UHODWHG�QHJRWLDWLRQV��VWDWHPHQWV��RU�FRXUW�SURFHHGLQJV�VKDOO�EH�FRQVWUXHG�DV��
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RIIHUHG�DV��UHFHLYHG�DV��XVHG�DV�RU�GHHPHG�WR�EH�HYLGHQFH�RU�DQ�DGPLVVLRQ�RU�FRQFHVVLRQ�RI�DQ\�

OLDELOLW\�RU�ZURQJGRLQJ�ZKDWVRHYHU�RQ�WKH�SDUW�RI�DQ\�SHUVRQ�RU�HQWLW\��LQFOXGLQJ��EXW�QRW�OLPLWHG�

WR��WKH�5HOHDVHG�3DUWLHV��3ODLQWLIIV��RU�WKH�&ODVV��RU�DV�D�ZDLYHU�E\�WKH�5HOHDVHG�3DUWLHV��3ODLQWLIIV��

RU�WKH�&ODVV�RI�DQ\�DSSOLFDEOH�SULYLOHJHV��FODLPV��RU�GHIHQVHV��

1� 3ODLQWLIIV� H[SUHVVO\� DIILUP� WKDW� WKH� DOOHJDWLRQV� FRQWDLQHG� LQ� WKH� RSHUDWLYH�

FRPSODLQWV� ZHUH� PDGH� LQ� JRRG� IDLWK�� EXW� FRQVLGHU� LW� GHVLUDEOH� IRU� WKH� *OREDO� $FWLRQ� DQG�

/LWLJDWLRQ�WR�EH�VHWWOHG�DQG�GLVPLVVHG�EHFDXVH�RI�WKH�VXEVWDQWLDO�EHQHILWV�WKDW�WKH�6HWWOHPHQW�ZLOO�

SURYLGH�WR�&ODVV�0HPEHUV��

2� 7KH� 3DUWLHV�� WKHLU� VXFFHVVRUV� DQG� DVVLJQV�� DQG� WKHLU� FRXQVHO� XQGHUWDNH� WR�

LPSOHPHQW� WKH� WHUPV� RI� WKLV�$JUHHPHQW� LQ� JRRG� IDLWK�� DQG� WR� XVH� JRRG� IDLWK� LQ� UHVROYLQJ� DQ\�

GLVSXWHV�WKDW�PD\�DULVH�LQ�WKH�LPSOHPHQWDWLRQ�RI�WKH�WHUPV�RI�WKLV�$JUHHPHQW��

3� 7KH�ZDLYHU�E\�RQH�3DUW\�RI�DQ\�EUHDFK�RI�WKLV�$JUHHPHQW�E\�DQRWKHU�3DUW\�VKDOO�

QRW�EH�GHHPHG�D�ZDLYHU�RI�DQ\�SULRU�RU�VXEVHTXHQW�EUHDFK�RI�WKLV�$JUHHPHQW��

4� ,I� RQH� 3DUW\� WR� WKLV� $JUHHPHQW� FRQVLGHUV� DQRWKHU� 3DUW\� WR� EH� LQ� EUHDFK� RI� LWV�

REOLJDWLRQV� XQGHU� WKLV� $JUHHPHQW�� WKDW� 3DUW\� PXVW� SURYLGH� WKH� EUHDFKLQJ� 3DUW\� ZLWK� ZULWWHQ�

QRWLFH� RI� WKH� DOOHJHG� EUHDFK� DQG� SURYLGH� D� UHDVRQDEOH� RSSRUWXQLW\� WR� FXUH� WKH� EUHDFK� EHIRUH�

WDNLQJ�DQ\�DFWLRQ�WR�HQIRUFH�DQ\�ULJKWV�XQGHU�WKLV�$JUHHPHQW���

5� 7KH� 3DUWLHV�� WKHLU� VXFFHVVRUV� DQG� DVVLJQV�� DQG� WKHLU� FRXQVHO� DJUHH� WR� FRRSHUDWH�

ZLWK�RQH�DQRWKHU� LQ� VHHNLQJ�&RXUW� DSSURYDO�RI� WKLV�$JUHHPHQW�� DQG� WR�XVH� WKHLU�EHVW� HIIRUWV� WR�

HIIHFW�WKH�SURPSW�FRQVXPPDWLRQ�RI�WKLV�$JUHHPHQW�DQG�WKH�6HWWOHPHQW���

6� 7KLV� $JUHHPHQW�PD\� EH� VLJQHG�ZLWK� D� IDFVLPLOH� VLJQDWXUH� DQG� LQ� FRXQWHUSDUWV��

HDFK�RI�ZKLFK�VKDOO�FRQVWLWXWH�D�GXSOLFDWH�RULJLQDO��
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7� ,Q�WKH�HYHQW�DQ\�RQH�RU�PRUH�RI�WKH�SURYLVLRQV�FRQWDLQHG�LQ�WKLV�$JUHHPHQW�VKDOO�

IRU� DQ\� UHDVRQ� EH� KHOG� WR� EH� LQYDOLG�� LOOHJDO�� RU� XQHQIRUFHDEOH� LQ� DQ\� UHVSHFW�� VXFK� LQYDOLGLW\��

LOOHJDOLW\�� RU� XQHQIRUFHDELOLW\� VKDOO� QRW� DIIHFW� DQ\� RWKHU� SURYLVLRQ� LI� &RVWD�� RQ� EHKDOI� RI�

'HIHQGDQW��DQG�3ODLQWLIIV¶�&ODVV�&RXQVHO��RQ�EHKDOI�RI�3ODLQWLIIV�DQG�&ODVV�0HPEHUV��PXWXDOO\�

DJUHH�LQ�ZULWLQJ�WR�SURFHHG�DV�LI�VXFK�LQYDOLG��LOOHJDO��RU�XQHQIRUFHDEOH�SURYLVLRQ�KDG�QHYHU�EHHQ�

LQFOXGHG�LQ�WKLV�$JUHHPHQW��$Q\�VXFK�DJUHHPHQW�VKDOO�EH�UHYLHZHG�DQG�DSSURYHG�E\�WKH�&RXUW�

EHIRUH�LW�EHFRPHV�HIIHFWLYH��

7+(�5(0$,1'(5�2)�7+,6�3$*(�,17(17,21$//<�/()7�%/$1.�
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$JUHHG�WR�RQ�WKH�GDWH�LQGLFDWHG�EHORZ��

$33529('�$1'�$*5(('�72�%<�3/$,17,))6¶�&/$66�&2816(/�
$6�$87+25,=('�%<�3/$,17,))6�

%<��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� '$7(��$XJXVW�BBBB�������
3(7(5�3��+$5*,7$,�
+2//$1'�	�.1,*+7�//3�

%<��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� '$7(��$XJXVW�BBBB�������
%5(1'$1�&��+$1(<�

%<��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� '$7(��$XJXVW�BBBB�������
*(5$/'�(��5(('��,9�

%<��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� '$7(��$XJXVW�BBBB�������
752<�60,7+�

$33529('�$1'�$*5(('�72�%<�&267$�'(/�0$5��,1&��

%<��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� '$7(��$XJXVW�BBBB�������
6$5$�+2//$'$<�72%,$6�
0&*8,5(:22'6�//3�
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