Case 0:18-cv-62111-BB Document 1-1 Entered on FLSD Docket 09/06/2018 Page 2 of 23

Filing # 75452444 E-Filed 07/24/2018 05:11:16 PM

IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT, IN
AND FOR BROWARD COUNTY, FLORIDA

CIVIL DIVISION

CASE NO.

ROBYN FERRIS, an individual, on
behalf of herself and all others similarly
situated,

Plaintiff, CLASS REPRESENTATION

VS.

SAMSUNG ELECTRONICS CO.,
LTD., a foreign for profit company, and
SAMSUNG ELECTRONICS
AMERICA, INC., a New York
corporation,

s
g Qfﬁ” g
"\s7%)

Defendants.
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CLASS ACTION COMPLAINT

Plaintiff Robyn Ferris (“Plaintiff” or “Ms. Ferris”), individually and on behalf of all
others similarly situated, hereby sues Samsung Electronics Co., Ltd. (“Samsung Electronics”),
and Samsung Electronics America, Inc. (“Samsung America™) (Samsung Electronics and
Samsung America are collectively called “Samsung” or “Defendants™), and alleges as follows:

JURISDICTION AND VENUE

1. Venue is proper in this County, because that is where a substantial part of the

events or omissions giving rise to the claim occurred.

2. This is an action for damages that exceed $15,000.00, exclusive of interest, court

costs, and attorneys’ fees.
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THE PARTIES
3. Plaintiff, Robyn Ferris, is an individual sui juris and a citizen of Florida.
4, Defendant Samsung Electronics Co., Ltd. (“Samsung Electronics™) is a publicly-

traded' foreign multinational electronics company with its principal place of business in Suwon,
Republic of Korea. Samsung Electronics owns over 50% of Defendant Samsung Electronics
America, Inc.

Sl Defendant Samsung Electronics America, Inc. (“Samsung America™) is a New
York corporation, with its principal place of business in Ridgefield Park, New Jersey. Samsung
America is a U.S. subsidiary of Samsung Electronics.

GENERAL FACTS

6. Samsung Electronics and Samsung America (collectively, “Samsung”) develop,
market and sell a wide variety of home electronics and appliances throughout the United States.
These products include kitchen appliances, including refrigerators.

7. hhgregg was a retailer of consumer electronics and home appliances. Founded in
1955, hhgregg sold its products online and through “big box” stores located in 20 states in the
Midwest, Northeast, and Southeast United States. In 2015, hhgregg operated a store located at
1750 N. Federal Hwy., US1 in the city of Fort Lauderdale, Florida.2

8. In the fall of 20135, Plaintiff and her husband were in the market for a set of new
kitchen appliances for their home.

9. Plaintiff was interested in purchasing stainless steel appliances for several

reasons. These include stainless steel’s high resistance to rust and corrosion, its durability, and

! Samsung Electronics is traded on the Korea Exchange (KRX) as 005930.

2 On March 6, 2017, hhgregg filed for Chapter 11 bankruptcy. On May 25, 2017, all its brick-and-
mortar stores were closed permanently.
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the unique brushed “stainless steel” look of the metal. Plaintiff was not interested in a “fake”
stainless steel refrigerator, or a non-stainless steel fridge with a painted finish. Plaintiff was not
aware that “fake” stainless steel appliances masquerading as genuine stainless steel appliances
are on the market.

10.  Stainless steel has always been the metal of choice for commercial-grade
appliances, due to its ability to withstand the heavy workload of professional kitchens. In recent
years, stainless steel appliances have seen an enormous explosion in popularity in the retail
kitchen appliance market.?

I1.  On or about October 24, 2015, Plaintiff purchased from hhgregg a microwave
(model number MEI8H704SFG), dishwasher (model number DW80J7550UG), electric range
(model number NE59J7850WG), and a refrigerator (model number RF263BEAESG/AA) made
and sold by Samsung (“the Products™).

12, The Products were advertised as “stainless steel.”“'

13.  Plaintiff paid a premium price for the Products, and for what she believed were
quality stainless steel kitchen appliances, as advertised. Had the Products not been advertised as
“stainless steel,” Plaintiff would not have purchased the Products.

14.  After purchase, Plaintiff noticed scratches on her appliances that would not wipe

off.

3 For one discussion on how stainless steel has come to be a status symbol in modern kitchens, and
the commercial origins of stainless steel appliances, see

https://www theatlantic.com/business/archive/2012/02/how-did-stainless-steel-appliances-get-so-
popular/252385/ (last accessed April 13, 2018).

4 Plaintiff purchased her “stainless steel” Products in the “black stainless steel” finish. According
to https://www.ajmadison.com/learn/why-are-black-stainless-steel-appliances-so-popular/ , LG (another
Korean chaebol) and Samsung led the way with introducing “black stainless steel” to the U.S. consumer
marketplace.
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15.  She did a magnet test on her refrigerator.® The refrigerator failed the test.

16.  Plaintiff and her fiancé then removed a part of their Products, and took it to
Capital Scrap Metal, located in Pompano Beach, Florida, on February 17,2017 for evaluation.
An employee at Capital Scrap Metal, after examining the appliance piece, notified them that it
was not stainless steel.

17.  Plaintiff realized that Samsung had sold her fake stainless steel appliances and
retained counsel.

18.  Samsung advertises some of their appliances, including the Products purchased by
Plaintiff, as “stainless steel.” As a matter of fact, they are not stainless steel, but appliances
made of some cheaper material covered in paint or laminate to look like stainless steel.®

19.  Samsung is misleading the public by selling sub-standard laminate/painted

appliances as “stainless steel” appliances with which consumers already have familiarity. This is

i Plaintiff’s magnets stuck to her refrigerator, for example. They shouldn’t, if the appliance were
made of austenitic stainless steel. See http://www.chicagomag.com/Chicago-Home/July-August-2007/Q-
My-magnets-donat-stick-to-my-new-stainless-steel-re frigerator- W hat-am-1-going-to-do-with-the-stuff-
that-hung-on-my-old-one/ (last accessed November 8, 2017).

) Other appliance manufacturers have in the past developed stainless steel look-alike finishes, but
do not call them “stainless steel.” For example, G.E. has appliances that they call CleenSteel, and
Frigidaire has a line of appliances named Silver Mist. Both of these product lines are appliances that have
the “brushed chrome” look of stainless steel. The difference is that G.E. and Frigidaire, unlike Samsung,
call their painted/laminate appliances a proprietary name, not “stainless steel.” See
https://blog.yaleappliance.com/bid/92693/the-difference-between-stainless-steel-cleansteel-and-silver-
mist (last accessed April 13, 2018) for an interesting article on the differences between stainless steel,
CleenSteel, and Silver Mist.

For example, on G.E.’s website, G.E. states very clearly that CleenSteel is a “laminate vinyl with
the look of stainless...magnets stick to CleenSteel.” http://products.geappliances.com/appliance/gea-
support-search-content?contentld=16606 (last accessed November 8, 2017).

The CleenSteel line was discontinued in 2015. Id. It is a pity that honest advertising by
manufacturers such as G.E. in this instance is unrewarded. No good deed goes unpunished.
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especially egregious because austenitic stainless steel has been used for high-end and
commercial kitchen appliances for many years, pioneered by companies such as Thermador.’

20.  Samsung is exploiting the history of real stainless steel appliances, the public’s
perception of stainless steel appliances as being more durable (which they are), higher-end, and
expensive (real austenitic stainless steel [S a more expensive alloy than steel), and pawning off
substandard merchandise as the “real deal.”

21.  “Stainless steel” has a very specific meaning in metallurgy. Given the history of
real stainless steel appliances of certain metallugical make-up, calling a kitchen appliance

“stainless steel” is completely different from calling an appliance “lime green” or “white.” Itis a

! Thermador Electrical Mfg. Co. (“Thermador™) pioneered the first stainless steel kitchen,
including the first stainless steel dishwasher, in the 1940’s and later. See
http://www.thermador.com/blog/thermador-innovation-groundbreaking-firsts-from-the-first-50-years/ for
a look back into the history of Thermador’s groundbreaking firsts in the kitchen appliance industry.
Thermador, the appliance manufacturer of choice for both Julia Child and Alice of The Brady
Bunch, is not a subject of Plaintiff’s lawsuit, but it is apparent that Defendants are piggy-backing off the
legacy of Thermador and other authentic stainless steel appliance makers. See
https://en.wikipedia.org/wiki/Thermador (Julia Child’s kitchen, with Thermador oven, inducted into the
Smithsonian); http://curtosappliances.com/2014/06/02/rip-alice-loved-your-thermador-wall-over/ (last
accessed April 13, 2018).

See also https://en,wikipedia.org/wiki/Stainless_steel#Stainless_steel_families (last accessed
April 24, 2018), which states that:

Food and Beverage

Austenitic (300 series) stainless steel, in particular Type 304 and 316, is the material of
choice for the Food & Beverage industry. Stainless steels do not affect the taste of the
product, they are easily cleaned and sterilized to prevent bacterial contamination of the
food, and they are durable.

Stainless steels are used extensively in:

Cookware

Commercial food processing
Commercial kitchens
Brewing beer

Wine making

Meat processing

(emphasis added).
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misleading practice in advertising. Such a practice by unscrupulous companies like Samsung
should be stamped out.
CLASS REPRESENTATION ALLEGATIONS
22. Plaintiff brings this action as a class action pursuant to Florida Rule of Civil
Procedure 1.220(b)(1) and 1.220(b)(2) on behalf of herself and all others similarly situated as
members of the following class:

All persons in the United States who purchased an appliance made from Samsung
advertised as “stainless steel” (the “Class”).

23. Subject to additional information obtained through further investigation and
discovery, the foregoing definition of the Class may be expanded or narrowed by amendment or
amended complaint. Specifically excluded from the proposed Class are the Defendants, its
officers, directors, agents, trustees, parents, children, corporations, trusts, representatives,
employees, principals, servants, partners, joint venturers, or entities controlled by the
Defendants, and its heirs, successors, assigns, or other persons or entities related to or affiliated
with the Defendants and/or its officers and/or directors, or any of them; the Judge assigned to
this action, and any member of the Judge’s immediate family.

24.  Numerosity. The members of the Class are so numerous that their individual
joinder is impracticable. Plaintiff is informed and believes, and on that basis allege, that the
proposed Class contains many thousands of members. The precise number of Class members is
unknown to Plaintiff. The true number of Class members are known by the Samsung, however,
and thus, may be notified of the pendency of this action by first class mail, electronic mail, and
by published notice, electronic and otherwise.

25. Existence and Predominance of Common Questions of Law and Fact.

Common questions of law and fact exist as to all members of the Class and predominate over
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any questions affecting only individual Class members. These common legal and factual
questions include, but are not limited to, the following:

(a) Whether they purchased “stainless steel” appliances made by Samsung;

(b) Whether the Defendants have been unjustly enriched at the expense of
Plaintiff and the Class;

(c) Whether Defendants are liable to Plaintiff and the Class for money had
and received;

(d) Whether Defendants should be enjoined from engaging in the methods,
acts or practices alleged herein; and

(e) ‘Whether Plaintiff and the Class are entitled to damages, restitution,
equitable relief and other relief.

26.  Typicality. Plaintiff’s claims are typical of the claims of the members of the Class
in that the Defendants sold a product(s) to Plaintiff advertising that they were composed of a
specific metal, when it fact it was a baser metal with a laminate/painted surface. All the Class
members’ claims would therefore be typical.

27.  Adequacy of Representation. Plaintiff will fairly and adequately protect the
interests of the members of the Class. Plaintiff has retained counsel highly experienced in
complex consumer class action litigation, and Plaintiff intends to prosecute this action
vigorously. Plaintiff has no adverse or antagonistic interests to those of the Class.

28.  Superiority. A class action is superior to all other available means for the fair and
efficient adjudication of this controversy. The damages or other financial detriment suffered by
individual Class members is relatively small compared to the burden and expense that would be

entailed by individual litigation of their claims against the Defendants. It would thus be virtually
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impossible for the Class, on an individual basis, to obtain effective redress for the wrongs done
to them.? Furthermore, even if Class members could afford such individualized litigation, the
court system could not. Individualized litigation would create the danger of inconsistent or
varying judgments arising from the same set of facts concerning individual members of the class
which would establish incompatible standards of conduct for Defendants. Individualized
litigation would also increase the delay and expense to all parties and the court system from the
issues raised by this action. By contrast, the class action device provides the benefits of
adjudication of these issues in a single proceeding, economies of scale, and comprehensive
supervision by a single court, and presents no unusual management difficulties under the
circumstances here.

29.  In the alternative, the Class may be also certified because:

4] the prosecution of separate actions by individual Class members would
create a risk of inconsistent or varying adjudication with respect to individual Class members
that would establish incompatible standards of conduct for the Defendants;

(g8) the prosecution of separate actions by individual Class members would
create a risk of adjudications with respect to them that would, as a practical matter, be dispositive
of the interests of other Class members not parties to the adjudications, or substantially impair or

impede their ability to protect their interests; and/or

8 For example, Plaintiff would be hard pressed to find a law firm willing to engage in a multi-year
scorched-earth litigation with Samsung, a well-capitalized foreign corporation with revenues of $305
billion (as of 2014), to litigate her claim on an individual basis, no matter how meritorious. See
https://en.wikipedia.org/wiki/Samsung (last accessed April 13,2018). Pursuing a lawsuit pro se would
similarly get Plaintiff nowhere. See https://www.nytimes.com/2017/09/11/us/politics/judge-richard-
posner-retirement.html (where noted jurist Judge Richard A. Posner, formerly of the 7th Circuit Court of
Appeals, said that “most judges regard [pro se litigants] as kind of trash not worth the time of a federal
judge™).

8

BECK & LEE
12485 SW 137th Avenue, Suite 205 | Miami, Florida 33186 | 305-234-2060




—Case 0:18-6v-62111-BB -Desument 1-1 Entered on FLSD Docket 09/06/2018 Page 10 of 23

(h) Defendants have acted or refused to act on grounds generally applicable to
the Class thereby making appropriate final declaratory and/or injunctive relief with respect to the
members of the Class as a whole.

30.  The claims asserted herein are applicable to all customers throughout the United
States who purchased Samsung appliances labeled as “stainless steel” which were, in fact, not
made of stainless steel as used in the past for kitchen appliances, both commercial and consumer.

31.  Adequate notice can be given to Class memt'Jers directly using information
maintained in Defendants’ records or through notice by publication, electronic or otherwise.

32.  Damages may be calculated, in part, from the sales information maintained in
Defendants’ records and the records of members of the Class, so that the cost of administering a
recovery for the Class can be minimized. However, the precise amount of damages available to
Plaintiff and the other members of the Class is not a barrier to class certification.

COUNT 1
(against all Defendants)

Unjust Enrichment

33.  Plaintiff hereby incorporates by reference the allegations in the preceding
paragraphs | through 32, as though fully set forth herein.

34, During the class period, Plaintiff and Class members conferred a benefit upon
Defendants without knowledge of the substandard products, benefits that were non-gratuitous.

35.  Defendants accepted or retained the non-gratuitous benefits conferred by Plaintiff
and the Class members despite Defendants’ knowledge of the substandard products.

36.  Retaining the non-gratuitous benefits conferred upon Defendants by Plaintiff and
the Class members under these circumstances made Defendants’ retention of the non-gratuitous

benefits unjust and inequitable.
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37. Because Defendants’ retention of the non-gratuitous benefits conferred by
Plaintiff and the Class members is unjust and inequitable, Defendants must pay restitution in the
manner established by the Court, in addition to any other equitable remedy the Court may choose
to impose.

38.  Accordingly, Plaintiff and members of the Class seek full restitution of
Defendants’ enrichment, benefits and ill-gotten gains acquired because of the unlawful and/or
wrongful conduct alleged herein.

39.  Plaintiff and the Class have no adequate remedy at law.

40.  Plaintiff seeks to obtain a pecuniary benefit for the Class in the form of all
reimbursement, restitution and disgorgement from Defendants. Plaintiff’s counsel are entitled to
recover their reasonable attorneys’ fees and expenses as a result of the conference of a pecuniary
benefit on behalf of the Class and will seek an award of such fees and expenses at the appropriate
time.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, pray for
relief and judgment against Defendants as follows:

A. For an order certifying the Class under the appropriate provisions of Florida Rule
of Civil Procedure 1.220, as well as any appropriate subclasses, and appointing Plaintiff and her
legal counsel to represent the Class;

B. Awarding reimbursement, restitution and disgorgement from Defendants of the
benefits conferred by Plaintiff and the Class;

C. For pre- and post-judgment interest to the Class, as allowed by law;

D. For reasonable attorneys’ fees and costs to counsel for the Class if and when

pecuniary benefits are obtained on behalf of the Class; and
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E. Granting such other and further relief as is just and proper.
COUNT II
(against all Defendants)
Money Had and Received
41.  Plaintiff hereby incorporates by reference the allegations in the preceding

paragraphs 1 through 32, as though fully set forth herein.

42.  This cause of action is pled in the alternative of all contract-based causes of
action,

43.  Asa result of the conduct alleged herein, Defendants have improperly received
monies from Plaintiff and the Class it was not legally entitled to receive.

44,  Plaintiff and members of the Class have a claim for improperly paid monies to
Defendants resulting from Defendants’ improper marketing and selling of the Products.

45,  Equity and good conscience require that Defendants pay over such additional
monies, described above, to Plaintiff and the Class.

46. As a direct and proximate result of Defendants’ misconduct, Plaintiff and
members of the Class have suffered injury and are entitled to reimbursement, restitution and
disgorgement in the amount necessary to restore them to the position they would have been in if
Defendants have not sold them the fraudulent Products.

47.  Plaintiff seeks to obtain a pecuniary benefit for the Class in the form of
reimbursement, restitution and disgorgement from Defendants. Plaintiff’s counsel are entitled to
recover their reasonable attorneys’ fees and expenses as a result of the conferment of a pecuniary
benefit on behalf of the Class, and will seek an award of such fees and expenses at the

appropriate time,
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Wl—iEREFORE, Plaintiff, on behalf of herself and all others similarly situated, pray for
relief and judgment against Defendants as follows:

A. For an order certifying the Class under the appropriate provisions of Florida Rule
of Civil Procedure 1.220, as well as any appropriate subclasses, and appointing Plaintiff and their
legal counsel to represent the Class;

B. Awarding reimbursement, restitution and disgorgement from Defendants of the
benefits conferred by Plaintiff and the Class;

C. For pre- and post-judgment interest to the Class, as allowed by law;

D. For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary benefits are obtained on behalf of the Class; and

EA Granting such other and further relief as is just and proper.

COUNT III
(against all Defendants)

Injunctive Relief

48.  Plaintiff hereby incorporates by reference the allegations in the preceding
paragraphs 1 through 32 as though fully set forth herein.

49.  Plaintiff has no adequate remedy at law for future unlawful conduct by
Defendants in connection with their manufacture, marketing and sale of appliances fraudulently
being sold as “stainless steel” kitchen appliances.

50.  Defendants continue to manufacture, market and sell kitchen appliances as
“stainless steel” appliances when they are not “stainless steel.”

51.  The continuing nature of Defendants’ acts would necessitate a separate action by

Plaintiff and each Class member for damages for each act and would subject Plaintiff, each Class
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member, befendants, and this Court to the expense, annoyance, and inconvenience of a
multiplicity of suits.

52.  Plaintiff and the Class have a substantial likelihood of success on the merits of
their claims (i.e., Counts [ through IlI, infra), since Defendants’ liability is clear and self-evident.

53.  Aninjunction prohibiting Defendants from continuing to engage in practices that
are likely to cause further damage will serve the public interest.

54.  Plaintiff and the Class are entitled to an injunction prohibiting Defendants from
continuing to engage in practices alleged herein.

WHEREFORE, Plaintiff demands the following relief:

A. An order certifying the Class under the appropriate provisions of Florida Rule of
Civil Procedure 1.220, as well as any appropriate subclasses, and appointing Plaintiff and her
legal counsel to represent the Class;

B. For the named Plaintiff and the Class, injunctive relief against Samsung as this
Court deems necessary and proper including the immediate cessation of the marketing and sale
of all appliances labelled as “stainless steel” until further order of the Court;

C. For reasonable attorneys’ fees and costs to counsel for the Class if and when non-
pecuniary benefits are obtained on behalf of the Class; and

D. Granting such other and further relief in equity as is just and proper.

DEMAND FOR TRIAL BY JURY

55. Plaintiff, on behalf of herself and all others similarly situated, hereby demands a
jury trial on all issues so triable.

~signature page follows~
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DATED: July 24,2018

RESPECTFULLY SUBMITTED,

/s/ Elizabeth Lee Beck
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By: Elizabeth Lee Beck

BECK & LEE TRIAL LAWYERS
JARED H. BECK

Florida Bar No. 20695
ELIZABETH LEE BECK
Florida Bar No. 20697
BEVERLY VIRUES

Florida Bar No. 123713
Corporate Park at Kendall

12485 SW 137th Ave., Suite 205
Miami, Florida 33186
Telephone:  (305) 234-2060
Facsimile:  (786) 664-3334
jared@beckandlee.com
elizabeth@beckandlee.com
beverly@beckandlee.com '

CULLIN O’BRIEN LAW, P.A.
CULLIN O’BRIEN

Florida Bar No. 597341

6541 NE 21st Way

Fort Lauderdale, Florida 33308
Telephone:  (561) 676-6370
Facsimile:  (561) 320-0285
cullin@cullinobrienlaw.com

Counsel for Plaintiff and the Proposed Class
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