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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN CORSALE, Individually and on
behalf of all others similarly situated,
Civil Action No.
Plaintiff,
JURY TRIAL DEMANDED
V.
SPERIAN ENERGY CORPORATION,
Defendant.
CLASS ACTION COMPLAINT

Plaintiff John Corsale (“Corsale” or “Plaintiff”), individually and on behalf of all others
similarly situated, alleges as and for his Class Action Complaint against Defendant, Sperian
Energy Corporation (“Sperian” or “Defendant™), upon personal knowledge as to himself and his
own acts, and as to all other matters upon information and belief, based upon, inter alia, the

investigation made by his attorneys, as follows:

NATURE OF THE ACTION

1. This action seeks to redress Defendant’s improper pricing practices that have
caused thousands of Pennsylvania consumers to pay considerably more for their electricity than
they should otherwise have paid.

2 Traditionally, residential electricity was supplied by regulated utilities such as
Met-Ed. The rates that utilities could charge were strictly controlled. In the 1990s, however,
Enron’s unprecedented lobbying campaign resulted in the deregulation of state energy markets in

Pennsylvania and elsewhere such that consumers were permitted to choose from a variety of
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companies selling residential energy. Seizing on deregulation, electric generation suppliers
(“EGSs”) such as Sperian have grown rapidly.

3. Price is the most important consideration for energy consumers. Given that there
is no difference at all in the electricity that Sperian supplies as opposed to the consumer’s utility,
the only reason why a consumer would switch to an EGS such as Sperian would be for the prices
offered in a competitive market as opposed to the prices offered by a regulated utility. That is,
after all, the entire point of energy deregulation.

4. Defendant has taken advantage of the deregulation of the retail electricity market
in Pennsylvania by luring consumers into switching energy suppliers with false promises that it
offers variable rates for electricity that are based on market fluctuations and wholesale electricity
prices and conditions. Defendant lures consumers into switching by offering low initial rates for
electricity. When the “teaser rate” period expires, however, customers are rolled over into a
month-to-month variable rate plan with exorbitant rates.

3 Sperian represents in its contract that it offers a “variable rate” electricity plan to
customers that is tied to wholesale electricity prices and conditions. However, contrary to
Sperian’s representations and obligations, Sperian consistently and improperly charges an
extraordinarily high premium rate for electricity regardless of fluctuations in the underlying
market price. Indeed, as set forth below, Sperian routinely charges its consumers over double
the underlying market rate, notwithstanding Sperian’s representations that its variable rates are
based on “market fluctuations” and wholesale electricity prices.

6. Specifically, Sperian’s rates go up to match spikes in the underlying market price.
However, when the market price goes down, Sperian’s rate remains at an inflated level several

times higher than the market rate.



Case 2:18-cv-00996-NBF Document 1 Filed 05/24/18 Page 7 of 30

7. Sperian’s business model is simple: after the “teaser” rate expires, it charges
exorbitant electric prices that match increases in the underlying market price while failing to
pass-along decreases. This business model is designed to maximize revenue for Sperian. As a
result, Pennsylvania consumers are being fleeced out of millions of dollars in exorbitant charges
for electricity.

8. This suit is brought pursuant to the common law of Pennsylvania on behalf of a
class of consumers who purchased electricity from Sperian at any time within the applicable
statutes of limitations preceding the filing of this action through and including the date of
judgment. It seeks, inter alia, injunctive relief, actual damages, and refunds.

PARTIES

9. Plaintiff, John Corsale is a natural person and citizen of Pennsylvania, residing in
Nazareth, Pennsylvania in Northampton County. Plaintiff Corsale was a customer of Sperian
from approximately June, 2015 through April, 2018. As a result of Defendant’s improper
pricing practices and price gouging, he incurred excessive charges for electricity.

10. Defendant, Sperian is a corporation with its principal office located at 3010
Briarpark Dr. Ste. 200, Houston, TX 77042 with its registered office located at 211 E. 7th St.,
Ste. 620, Austin, TX 78701.

JURISDICTION AND VENUE

11. This Court has subject matter jurisdiction of the claims asserted herein pursuant to
28 U.S.C. § 1332(d)(2)(A) in that the amount in controversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs, and is a class action in which members of the

putative plaintiff class are citizens of states different from Defendant.
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12.  Venue is proper pursuant to 15 U.S.C. § 80b-14 and 28 U.S.C. § 1391. Defendant
regularly transacts and solicits business in this District, and Plaintiff resides in this District.

Further, all of the events that give rise to Plaintiff’s claims occurred in this District.

SUBSTANTIVE ALLEGATIONS

inergy Deregulation and Resulting Widespread Improper Pricing Practices
E D lat d Resulting Wid dl P Pract

13.  In 1996, Pennsylvania deregulated the market for retail energy supply, in a major
break with past policy. Prior to deregulation, gas and electricity were supplied and distributed
solely by local utility companies. Over the last several years, several states, including
Pennsylvania, have begun to change the regulations in the energy industry purportedly to
enhance competition between energy providers. The purpose of deregulation is to enhance
competition between energy providers in the hopes that electric generation suppliers (“EGSs”)
such as Defendant would help to lower energy costs.

14.  As part of the deregulation plan, EGSs such as Sperian do not have to seek
approval of its rates, nor the method by which it set its rates, with the Pennsylvania Utility
Commission (“PUC”).

15. EGSs play a middleman role; they purchase energy directly or indirectly from
companies that produce energy and sell that energy to end-user consumers. However, EGSs do
not deliver energy to consumers. Rather, the companies that produce energy deliver it to
consumers’ utilities, which in turn deliver it to the consumer. EGSs merely buy electricity at the
wholesale rate and then sell that energy to end-users with a markup. Thus, EGSs are essentially
brokers and traders. They neither make nor deliver electricity; they merely buy electricity from a
producer and resell it to consumers. EGSs such as Sperian have various options to buy

electricity at wholesale for resale to retail customers, including owning electricity production
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facilities; purchasing electricity from wholesale marketers and brokers at the price available at or
near the time it is used by the retail consumer; and purchasing electricity in advance by
purchasing futures contracts for the delivery of electricity in the future at a predetermined price.
The purpose of deregulation is to allow EGSs to use these and other innovative purchasing
strategies to reduce electricity costs.

16.  If a customer switches to an EGS, the customer will have his or her energy
“supplied” by the EGS but still “delivered” by their existing utility. The customer’s existing
utility continues to bill the customer for both the energy supply and delivery costs. The only
difference to the customer is which company sets the price for the customer’s energy supply.

17.  After a customer switches to an EGS, the customer’s energy supply charge (as
based on a customer’s kilowatt hour usage) is calculated using the supply rate charged by the
EGS and not the regulated rate charged by the customer’s former utility. The supply rate
charged is itemized on the customer’s bill as the number of kilowatt hours (“kWh” or “kwh”)
multiplied by the rate. For example, if a customer uses 300 kWh at a rate of 11.0¢ per kWh, the
customer will be billed $33.00 (300 times $.11) for his or her energy supply.

18.  Almost all states that have deregulated their energy markets did so in the mid- to
late 1990s. This wave of deregulation was frantically pushed by then-corporate behemoth
Enron. For example, in December 1996, when energy deregulation was being considered in
Connecticut, “the most aggressive proponent” of deregulation, Enron CEO Jeffrey Skilling, said:

Every day we delay [deregulation], we’re costing consumers a lot of money . . . .
It can be done quickly. The key is to get the legislation done fast.!

19. Operating under this sense of urgency, the states that deregulated suffered serious

consumer harm. For example, in 2001, forty-two states had either started the deregulation

' Christopher Keating, “Eight Years Later . . . ‘Deregulation Failed,”” Hartford Courant, Jan. 21, 2007.
5
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process or were considering deregulation. Today, the number of full or partially deregulated
states has dwindled to only seventeen and the District of Columbia. Even within those states,
several have recognized deregulation’s potential harm to everyday consumers and thus only
allow large-scale consumers to shop for their energy supplier.

20.  Responding to shocking energy prices, many key players that supported
deregulation now regret the role that they played. For example, reflecting on Maryland’s failed
deregulation experience, a Maryland Senator commented, “Deregulation has failed. We are not
going to give up on re-regulation till it is done.”?

21. A Connecticut leader who participated in that state’s foray into energy
deregulation was similarly regretful:

Probably six out of the 187 legislators understood it at the time, because it is so

incredibly complex. . .. If somebody says, no, we didn’t screw up, then I don’t know

what world we are living in. We did.?

22. Sperian takes advantage of the deregulation and the lack of regulatory oversight in
the energy market by deceptively charging Pennsylvania consumers exorbitant rates for
electricity. In theory, energy deregulation allows consumers to shop for the best energy rates.
However, Sperian exploits deregulated markets with false promises that it offers variable rates
based on wholesale market prices and conditions in order to deceive consumers into purchasing
energy from it. In fact, Sperian’s rates are substantially higher than rates charged by other EGSs

and by local utilities, and they are not reflective of whole market fluctuations nor wholesale

market prices and conditions.

? David Hill, “State Legislators Say Utility Deregulation Has Failed in its Goals,” The Washington Times,
May 4, 2011.

* Keating, supra note 5.
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23. One of deregulation’s main unintended consequences has been the proliferation of
EGSs such as Sperian, whose business model is primarily based on improper pricing practices.

24.  As aresult, regulators have also begun to call out the improper pricing practices
that pervade deregulated energy markets thoroughly. For example, in 2014, New York’s Public
Service Commission (“NYPSC”) concluded that New York’s residential and small-commercial
retail energy markets were plagued with “marketing behavior that creates and too often relies on
customer confusion.”* The NYPSC further noted that “it is extremely difficult for mass market
retail energy customers to access pricing information relevant to their decision to commence,
continue or terminate service . . . .”>

25.  The improper pricing practices of EGSs such as Sperian have been devastating to
consumers nationwide. For example, based on data recently provided by the major New York
electric and gas utilities, the NYPSC calculated that for the thirty (30) months from December
30, 2013 to June 30, 2016, New York’s energy service company (“ESCO”) customers paid
nearly $820 million more for energy than they would have had they stayed with their local
utility. New York’s low-income consumers have also been hit hard. The utilities reported that
low-income ESCO customers paid almost $96 million more than residential utility customers for
the same period.

26.  Based on the flood of consumer complaints, negative media reports, and data

demonstrating massive overcharges, in December 2016, the NYPSC announced an evidentiary

hearing to consider primarily whether ESCOs should be “completely prohibited from serving

42014 NY PSC Op No. 12-M-0476 at 4 (Order Taking Actions to Improve the Residential and Small
Nonresidential Retail Access Markets) (Feb. 20, 2014).

*ld.at 11,
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their current products” to New York residential consumers.® They essentially intended to
reassess whether New York’s deregulation experiment has failed everyday consumers.

Sperian Charges Improperly High Electricity Rates

27.  Inoraround June, 2015, Sperian sent Mr. Corsale a solicitation in the mail to his
home in Nazareth, Pennsylvania, soliciting him to switch from his utility company, Met-Ed, to
Sperian, with promises that Sperian would provide him a competitive rate if he switched. After
Plaintiff received the letter, he called Sperian to find out more about its energy plan. On the
telephone call, Sperian reaffirmed its promises of a competitive rate if Plaintiff switched to its
electricity plan.

28. In or around June, 2015, Plaintiff made the switch to Sperian for electricity.

29.  Plaintiff was initially placed on a fixed “teaser” rate for electricity for the first
three months.

30.  When the fixed rate expired, Plaintiff was automatically rolled into a variable rate
plan.

31. The “Sperian Energy Corp Pennsylvania Electric Service Area Customer Terms
and Conditions” (attached as Exhibit “A”) make an express link between the variable rate
charged by the company and the underlying wholesale market rate set by PJM and charged by
Utilities, stating the variable month-to-month rate for electricity “may change each month in
response to market fluctuations based on several conditions including the wholesale electricity
prices in PJM.”

32.  Accordingly, a reasonable consumer would understand that Sperian’s variable

rates fluctuate in a manner correlated with the underlying wholesale market rate, and that,

©2016 NY PSC Op. No. 12-M-0476 at 4 (Notice of Evidentiary and Collaborative Tracks and Deadline
for Initial Testimony and Exhibits) (December 2, 2016).

8
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although prices would go up when wholesale prices rose, they would also go down when
wholesale prices decreased, enabling consumers to take advantage of market lows.

33.  Additionally, any reasonable consumer would understand based on these
representations that Sperian’s variable rate would reflect Sperian’s cost for purchasing electricity
at wholesale, and that the variable rate would be competitive with the rate offered by the local
utility and other EGSs.

34.  Instead, and contrary to reasonable consumer expectation, Sperian used its
variable rates as a pure profit center, increasing the rates charged to class members when
wholesale prices rose, but staying at a level significantly higher than the wholesale market rates
even when the wholesale prices fell.

35.  Plaintiff paid Sperian’s variable rate from approximately September, 2015 until
approximately April, 2018. During that time, Mr. Corsale received electricity service at his
residence in Nazareth, Pennsylvania and he received his billing statements in the mail, which
were sent to his residence in Nazareth, Pennsylvania. Ultimately, the overcharging became so
excessive, that, in approximately April, 2018, Plaintiff cancelled his service with Sperian and
returned to West Penn Power for electricity.

36. The following table identifies the billing periods during the time Plaintiff paid
Sperian’s variable rate, the variable rates that Sperian charged Plaintiff, and the corresponding
rates that Met-Ed would have charged for electricity (which is a reasonable representation of the

available market rates):
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Billing Period’ Sperian Rate Utility Rate? Difference’
Service End Date $/kWh $/kWh %
10/15/2015 0.095900 | 0.07250 32%
2/16/2016 0.099900 0.08310 20%
3/16/2016 0.092900 0.07620 22%
4/13/2016 0.079900 0.07070 13%
5/13/2016 0.079900 0.07070 13%
6/13/2016 0.079900 0.06600 21%
7/14/2016 0.079903 0.05950 34%
8/12/2016 0.082900 0.05950 39%
9/14/2016 0.082900 0.06350 31%
10/12/2016 0.082900 0.06900 20%
11/14/2016 0.082900 0.06900 20%
2/14/2017 0.099900 0.07350 36%
3/15/2017 0.099900 0.07150 40%
4/13/2017 0.089900 0.06960 29%
5/16/2017 0.085900 0.06960 23%
6/17/2017 0.089900 0.06510 38%
7/17/2017 0.089900 0.06020 49%
8/15/2017 0.094900 0.06020 58%
9/15/2017 0.097960 0.06010 63%
10/16/2017 0.099900 £0.05990 67%
11/15/2017 0.099900 0.06000 67%
12/14/2017 0.114900 0.06390 80%
1/16/2018 0.114900 0.06820 68%
2/14/2018 0.119900 |  0.06820 76%
3/15/2018 0.131200 0.06490 102%
4/13/2018 0.121990 0.06180 | 97%
37.  Inthe electricity market, the rates that Pennsylvania utilities such as Met-Ed

charge are an accurate reflection of rates that are based on market fluctuations and wholesale

" The first day of the period is approximately thirty days before. Plaintiff’s bills for periods ending
November 2015, December 2015, January 2016 are unavailable.

8 This is the Met-Ed Price to Compare, which is found on Plaintiff’s billing invoices.

° Sperian’s total bill includes a fixed monthly “Energy Service Fee” of $4.93. For an accurate
comparison, this fee is not calculated into the overcharging percentage. Thus, Sperian cannot be heard to
argue its Energy Service Fee justifies its excessive rates because even excluding the fixed fee from the
total bill, the overcharging was still excessive.
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