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 -85,6',&7,21���������������������������������������������������������������������������������������������� 

 9(18(������������������������������������������������������������������������������������������������������������ 

 3$57,(6��������������������������������������������������������������������������������������������������������� 

 3ODLQWLIIV������������������������������������������������������������������������������������������������ 

 $UL]RQD�3ODLQWLII�������������������������������������������������������������������������� 

 /HQ�*DPERD���������������������������������������������������������������������� 

 $ODVND�3ODLQWLII��������������������������������������������������������������������������� 

 0LFKDHO�.LQJ�������������������������������������������������������������������� 

 $UNDQVDV�3ODLQWLII������������������������������������������������������������������������ 

D� -DPHV�5XVWRQ�������������������������������������������������������������������� 

 &DOLIRUQLD�3ODLQWLIIV��������������������������������������������������������������������� 

 5LFKDUG�&DVWUR������������������������������������������������������������������ 

 1LNLDK�1XGHOO�������������������������������������������������������������������� 

 -HII�5HWPLHU���������������������������������������������������������������������� 

 ,YDQ�7HOOH]������������������������������������������������������������������������ 

 )ORULGD�3ODLQWLIIV������������������������������������������������������������������������� 

 *OHQQ�*RRGURDG��-U����������������������������������������������������������� 

E� 9LF�6SDUDQR���������������������������������������������������������������������� 

 *HRUJLD�3ODLQWLIIV������������������������������������������������������������������������ 

D� $QGUHDV�$OVGRUI���������������������������������������������������������������� 

 ,OOLQRLV�3ODLQWLII��������������������������������������������������������������������������� 

 'DYLG�%DWHV����������������������������������������������������������������������� 

 0DVVDFKXVHWWV�3ODLQWLIIV�������������������������������������������������������������� 

D� -HIIUH\�0DUWLQ������������������������������������������������������������������� 
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E� %UXFH�6]HSHODN����������������������������������������������������������������� 

 1HZ�-HUVH\�3ODLQWLIIV������������������������������������������������������������������ 

 'LQD�0��%DGDJOLDFFR�������������������������������������������������������� 

 0LFKDHO�:LOVRQ����������������������������������������������������������������� 

 1HZ�<RUN�3ODLQWLIIV�������������������������������������������������������������������� 

 %ULDQ�8UEDQ���������������������������������������������������������������������� 

 2NODKRPD�3ODLQWLIIV�������������������������������������������������������������������� 

 (GZDUG�+DWWHQ������������������������������������������������������������������ 

 'RQ�5HFNHU����������������������������������������������������������������������� 

 2UHJRQ�3ODLQWLII��������������������������������������������������������������������������� 

D� .HQ�5\DQ�������������������������������������������������������������������������� 

 3HQQV\OYDQLD�3ODLQWLIIV���������������������������������������������������������������� 

D� &KULVWRSKHU�'LHWHULFN������������������������������������������������������� 

E� 3HWH�3HWHUVHQ��������������������������������������������������������������������� 

 6RXWK�&DUROLQD�3ODLQWLII�������������������������������������������������������������� 

 $ODQ�)ODQGHUV�������������������������������������������������������������������� 

 7H[DV�3ODLQWLIIV��������������������������������������������������������������������������� 

 :LOOLDP�0F.QLJKW������������������������������������������������������������ 

 :LOOLDP�6SDUNV����������������������������������������������������������������� 

 -RKQQ\�7ROO\��������������������������������������������������������������������� 

 8WDK�3ODLQWLII������������������������������������������������������������������������������� 

D� .RKHQ�0DU]ROI������������������������������������������������������������������ 

 :HVW�9LUJLQLD�3ODLQWLII���������������������������������������������������������������� 

 9DOXH�$GGLWLYHV�//&�������������������������������������������������������� 

 'HIHQGDQWV��������������������������������������������������������������������������������������������� 

 )RUG�0RWRU�&RPSDQ\����������������������������������������������������������������� 

 7KH�%RVFK�'HIHQGDQWV���������������������������������������������������������������� 
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 )$&78$/�$//(*$7,216�������������������������������������������������������������������������� 

 7KH�HQYLURQPHQWDO�FKDOOHQJHV�SRVHG�E\�GLHVHO�HQJLQHV�
DQG�WKH�8�6��UHJXODWRU\�UHVSRQVH�WKHUHWR���������������������������������������������� 

 7KH�)������)�����DQG�)�����VKDUH�D�FRPPRQ�HQJLQH�������������������������� 

 ,QMHFWLRQ�WLPLQJ�DQG�LQ�F\OLQGHU�FRQWUROV����������������������������������� 

 (*5�±�([KDXVW�*DV�5HFLUFXODWLRQ���������������������������������������������� 

 '2&�±�'LHVHO�2[LGDWLRQ�&DWDO\VW����������������������������������������������� 

 '()�,QMHFWRU�������������������������������������������������������������������������������� 

 6&5�±�6HOHFWLYH�&DWDO\WLF�5HGXFWLRQ����������������������������������������� 

 '3)�±�'LHVHO�3DUWLFXODWH�)LOWHU��������������������������������������������������� 

 (PLVVLRQ�WHVW�F\FOHV�DQG�HPLVVLRQ�VWDQGDUGV���������������������������������������� 

 )RUG�3URPRWHG�WKH�6XSHU�'XW\�YHKLFOHV�DV�WKH�³FOHDQHVW�
6XSHU�'XW\�GLHVHO�HYHU´�ZLWK�³EHVW�LQ�FODVV�IXHO�
HFRQRP\´�DQG�³EHVW�LQ�FODVV�WRZLQJ´�EHFDXVH�)RUG�NQHZ�
WKH�HQYLURQPHQW��IXHO�HFRQRP\��DQG�WRZLQJ�FDSDFLW\�DUH�
PDWHULDO�WR�D�UHDVRQDEOH�FRQVXPHU�������������������������������������������������������� 

 )RUG�DGYHUWLVLQJ�SURPLVHV�³D�UHPDUNDEOH�
UHGXFWLRQ´�LQ�HPLVVLRQV�DQG�IXHO�HFRQRP\��������������������������������� 

 7KH�GHFHSWLRQ�UHYHDOHG�E\�H[WHQVLYH�WHVWLQJ���������������������������������������� 

 7KH�GLHVHO�WHVW�VHWXS������������������������������������������������������������������� 

 3(06�WHVWLQJ�LV�UHOLDEOH�DQG�DFFXUDWH���������������������������������������� 

 7HVWLQJ�UHVXOWV�LQGLFDWH�KLJKHU�WKDQ�H[SHFWHG�
HPLVVLRQV������������������������������������������������������������������������������������ 

 )RUG�)�����WHVWLQJ���������������������������������������������������������������������� 

 )73����VW\OH�GULYLQJ�������������������������������������������������������� 

 6WHDG\�KLJKZD\�WHVWLQJ���������������������������������������������������� 

 7KH�WHVW�YHKLFOH�LV�UHSUHVHQWDWLYH�RI�DOO�6XSHU�'XW\�
YHKLFOHV��������������������������������������������������������������������������������������� 

 7KH�*RRGURDG�3ODLQWLIIV�7HVWLQJ�$OVR�5HYHDOHG�7KH�
'HFHSWLRQ���������������������������������������������������������������������������������������������� 

�� �����)�����7HVWLQJ�������������������������������������������������������������������� 

�� �����)�����7HVWLQJ�������������������������������������������������������������������� 
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�� &URVV�&RXQWU\�7HVWLQJ��������������������������������������������������������������� 

 7KH�%RVFK�('&���������������������������������������������������������������������������������� 

 %RVFK�SOD\HG�D�FULWLFDO�UROH�LQ�WKH�GHIHDW�GHYLFH�VFKHPH�
LQ�PDQ\�GLHVHO�YHKLFOHV�LQ�WKH�8QLWHG�6WDWHV��JLYLQJ�ULVH�
WR�D�VWURQJ�LQIHUHQFH�WKDW�%RVFK�SOD\HG�D�NH\�UROH�LQ�
LPSOHPHQWLQJ�WKH�)RUG�HPLVVLRQ�VWUDWHJ\�������������������������������������������� 

 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�WR�GHYHORS�WKH�
LOOHJDO�GHIHDW�GHYLFH������������������������������������������������������������������� 

 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�WR�FRQFHDO�WKH�
LOOHJDO�³DNXVWLNIXQNWLRQ�´����������������������������������������������������������� 

 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�LQ�WKH�8QLWHG�
6WDWHV�DQG�*HUPDQ\�WR�HOXGH�8�6��UHJXODWRUV�ZKR�
UHJXODWHG�QRW�MXVW�9RONVZDJHQ�GLHVHOV�EXW�DOO�
GLHVHOV����������������������������������������������������������������������������������������� 

 %RVFK�NHHSV�9RONVZDJHQ¶V�VHFUHW�VDIH�DQG�SXVKHV�
³FOHDQ´�GLHVHO�LQ�WKH�8QLWHG�6WDWHV�DV�D�FRQFHSW�
DSSOLFDEOH�WR�DOO�GLHVHO�FDU�PDQXIDFWXUHUV���������������������������������� 

 %RVFK�DOVR�PDGH�WKH�('&����IRXQG�LQ�)&$�
YHKLFOHV�WKDW�SROOXWH�H[FHVVLYHO\������������������������������������������������ 

 %RVFK�*PE+�DOVR�PDGH�WKH�('&����IRXQG�LQ�
SROOXWLQJ�0HUFHGHV�GLHVHOV��������������������������������������������������������� 

 %RVFK�*PE+�DOVR�PDGH�WKH�('&����IRXQG�LQ�
��������SROOXWLQJ�*HQHUDO�0RWRUV�WUXFNV���������������������������������� 

 7KH�GDPDJH�IURP�H[FHVVLYH�12[�������������������������������������������������������� 

 (QYLURQPHQWDO�KDUP������������������������������������������������������������������� 

 (FRQRPLF�KDUP�������������������������������������������������������������������������� 

 7KH�)RUG�VFKHPH�LV�MXVW�WKH�ODWHVW�LQ�D�ZRUOGZLGH�GLHVHO�
HPLVVLRQV�FKHDWLQJ�VFDQGDO�WKDW�DGGV�SODXVLELOLW\�WR�WKH�
DOOHJDWLRQV�KHUH�DV�YLUWXDOO\�DOO�GLHVHO�PDQXIDFWXUHUV�DUH�
IDOVHO\�DGYHUWLVLQJ�WKHLU�YHKLFOHV���������������������������������������������������������� 

 72//,1*�2)�7+(�67$787(�2)�/,0,7$7,216������������������������������������ 

 'LVFRYHU\�UXOH�WROOLQJ��������������������������������������������������������������������������� 

 )UDXGXOHQW�FRQFHDOPHQW�WROOLQJ������������������������������������������������������������ 

 (VWRSSHO������������������������������������������������������������������������������������������������ 

 &/$66�$//(*$7,216������������������������������������������������������������������������������� 
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 &/$,06��������������������������������������������������������������������������������������������������������� 

 &ODLPV�EURXJKW�RQ�EHKDOI�RI�WKH�1DWLRQZLGH�5,&2�&ODVV������������������� 

&2817���9,2/$7,216�2)�5$&.(7((5�,1)/8(1&('�$1'��
&255837�25*$1,=$7,216�$&7��5,&2��9,2/$7,21�
2)����8�6�&���������&����'�������������������������������������������������������������������������� 

 7KH�PHPEHUV�RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�
(QWHUSULVH����������������������������������������������������������������������������������� 

 7KH�SUHGLFDWH�DFWV���������������������������������������������������������������������� 

 6WDWH�ODZ�FODLPV������������������������������������������������������������������������������������ 

&2817���9,2/$7,21�2)�7+(�$/$%$0$�'(&(37,9(�75$'(�
35$&7,&(6�$&7��$/$��&2'(����������(7�6(4������������������������������������� 

&2817���9,2/$7,21�2)�7+(�$/$6.$�81)$,5�75$'(�
35$&7,&(6��$1'�&21680(5�3527(&7,21�$&7�
�$/$6.$�67$7��$11��������������(7�6(4��������������������������������������������� 

&2817���9,2/$7,21�2)�7+(�$5,=21$�&21680(5�)5$8'�
$&7��$5,=21$�5(9��67$7������������(7�6(4�������������������������������������� 

&2817���9,2/$7,21�2)�7+(�$5.$16$6�'(&(37,9(�
75$'(�35$&7,&(6�$&7��$5.��&2'(�$11�������������
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817���9,2/$7,216�2)�7+(�&$/,)251,$�81)$,5�
&203(7,7,21�/$:���&$/��%86��	�352)��&2'(���������
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817���9,2/$7,216�2)�7+(�&$/,)251,$�)$/6(�
$'9(57,6,1*�/$:��&$/��%86��	�352)��&2'(���������
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817���%5($&+�2)�&2175$&7���%$6('�21�&$/,)251,$�
/$:��������������������������������������������������������������������������������������������������������������� 

&2817���)5$8'8/(17�&21&($/0(17��%$6('�21�
&$/,)251,$�/$:�������������������������������������������������������������������������������������� 

&2817����9,2/$7,216�2)�7+(�)/25,'$�81)$,5�$1'�
'(&(37,9(�75$'(�35$&7,&(6�$&7��)/$��67$7��
����������(7�6(4������������������������������������������������������������������������������������������ 

&2817����9,2/$7,21�2)�7+(�*(25*,$�)$,5�%86,1(66�
35$&7,&(6�$&7��*$��&2'(�$11�������������(7�6(4������������������������� 

&2817����9,2/$7,21�2)�7+(�*(25*,$�81,)250��
'(&(37,9(�75$'(�35$&7,&(6�$&7��*$��&2'(��$11�
�����������(7�6(4���������������������������������������������������������������������������������������� 
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&2817����9,2/$7,21�2)�7+(�,//,12,6�&21680(5�)5$8'�
$1'�'(&(37,9(�%86,1(66�35$&7,&(6�$&7������,/&6�
�������(7�6(4��$1'�����,/&6������$������������������������������������������������������� 

&2817����%5($&+�2)�&2175$&7��%$6('�21�,//,12,6�
/$:��������������������������������������������������������������������������������������������������������������� 

&2817����)5$8'8/(17�&21&($/0(17��%$6('�21�
,//,12,6�/$:��������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0$66$&+86(776�*(1(5$/�
/$:�&+$37(5����$���0$66��*(1��/$:6�&+����$������
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�1(:�-(56(<�&21680(5�
)5$8'�$&7��1�-��67$7��$11�����������(7�6(4������������������������������������� 

&2817����)5$8'�%<�&21&($/0(17��%$6('�21�1(:�
-(56(<�/$:������������������������������������������������������������������������������������������������ 

&2817����9,2/$7,21�2)�7+(�1(:�<25.�*(1(5$/�
%86,1(66�/$:��1�<��*(1��%86��/$:�������±��������������������������������� 

&2817����9,2/$7,21�2)�7+(�2./$+20$�&21680(5�
3527(&7,21�$&7��2./$��67$7��7,7������������(7�6(4��������������������� 

&2817����9,2/$7,21�2)�7+(�3(116</9$1,$�81)$,5�
75$'(�35$&7,&(6��$1'�&21680(5�3527(&7,21�
/$:�����3$��&216��67$7����������(7�6(4��������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�6287+�&$52/,1$�81)$,5�
75$'(�35$&7,&(6�$&7��6�&��&2'(�$11������������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,216�2)�7+(�7(;$6�'(&(37,9(�75$'(�
35$&7,&(6�$1'�&21680(5�3527(&7,21�$&7��7(;��
%86��	�&20��&2'(��������(7�6(4����������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�87$+�&21680(5�6$/(�
35$&7,&(6�$&7��87$+�&2'(�$11������������(7�6(4���������������������� 

&2817����9,2/$7,21�2)�7+(�:(67�9,5*,1,$�&21680(5�
&5(',7��$1'�3527(&7,21�$&7��:��9$��&2'(�����$���
����(7�6(4���������������������������������������������������������������������������������������������������� 

 &ODLPV�EURXJKW�RQ�EHKDOI�RI�WKH�RWKHU�VWDWH�FODVVHV����������������������������� 

&2817����9,2/$7,21�2)�7+(�&2/25$'2�&21680(5�
3527(&7,21�$&7��&2/2��5(9��67$7������������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�&211(&7,&87�81)$,5�
75$'(�35$&7,&(6�$&7��&211��*(1��67$7����������$�
(7�6(4����������������������������������������������������������������������������������������������������������� 
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&2817����9,2/$7,21�2)�7+(�'(/$:$5(�&21680(5�
)5$8'�$&7��'(/��&2'(�7,7������������(7�6(4������������������������������������ 

&2817����9,2/$7,21�2)�7+(�+$:$,,�$&7���������$��
�+$:��5(9��67$7��������(7�6(4�������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�,'$+2�&21680(5�
3527(&7,21�$&7��,'$+2�&2'(�$11�����������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�,1',$1$�'(&(37,9(�
&21680(5�6$/(6�$&7��,1'��&2'(��������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�,2:$�35,9$7(�5,*+7��2)�
$&7,21�)25�&21680(5�)5$8'6�$&7��,2:$�&2'(�
�����+���(7�6(4������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�.$16$6�&21680(5�
3527(&7,21�$&7��.$1��67$7��$11�����������(7�6(4���������������������� 

&2817����9,2/$7,216�2)�7+(�.(178&.<�&21680(5�
3527(&7,21�$&7��.<��5(9��67$7������������(7�6(4������������������������ 

&2817����9,2/$7,21�2)�7+(�/28,6,$1$�81)$,5�75$'(�
35$&7,&(6��$1'�&21680(5�3527(&7,21�/$:��/$��
5(9��67$7������������(7�6(4�������������������������������������������������������������������� 

&2817����)5$8'8/(17�&21&($/0(17��%$6('�21�
/28,6,$1$�/$:���������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0$,1(�81)$,5�75$'(�
35$&7,&(6�$&7��0(��5(9��67$7��$11��7,7�����������$�
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0$5</$1'�&21680(5�
3527(&7,21�$&7��0'��&2'(�$11���&20��/$:������
����(7�6(4���������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0,&+,*$1�&21680(5�
3527(&7,21�$&7��0,&+��&203��/$:6�����������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0,11(627$�35(9(17,21�
2)�&21680(5�)5$8'�$&7��0,11��67$7�������)����(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0,11(627$�'(&(37,9(�
75$'(�35$&7,&(6�$&7��0,11��67$7�������'�������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�0,66,66,33,�&21680(5�
3527(&7,21�$&7��0,66��&2'(��$11������������(7�
6(4����������������������������������������������������������������������������������������������������������������� 
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&2817����9,2/$7,21�2)�7+(�0217$1$�81)$,5�75$'(�
35$&7,&(6��$1'�&21680(5�3527(&7,21�$&7�2)�
������0217��&2'(�$11��������������(7�6(4��������������������������������������� 

&2817����9,2/$7,21�2)�7+(�1(%5$6.$�&21680(5�
3527(&7,21�$&7��1(%��5(9��67$7������������(7�6(4��������������������� 

&2817����9,2/$7,21�2)�7+(�1(9$'$�'(&(37,9(�75$'(�
35$&7,&(6�$&7��1(9��5(9��67$7�������������(7�6(4���������������������� 

&2817����9,2/$7,21�2)�7+(�1(:�+$036+,5(��
&21680(5�3527(&7,21�$&7��1�+��5(9��67$7��$11��
������$���(7�6(4������������������������������������������������������������������������������������������ 

&2817����9,2/$7,21�2)�7+(�1(:�0(;,&2�81)$,5�
75$'(�35$&7,&(6�$&7��1�0��67$7��$11������������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�1257+�&$52/,1$�81)$,5�
$1'�'(&(37,9(�$&76�$1'�35$&7,&(6�$&7��1�&��
*(1��67$7�����������(7�6(4���������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�1257+�'$.27$�&21680(5�
)5$8'�$&7��1�'��&(17��&2'(������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�2+,2�&21680(5�6$/(6�
35$&7,&(6�$&7��2+,2�5(9��&2'(�$11������������(7�
6(4����������������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�25(*21�81/$:)8/�75$'(�
35$&7,&(6�$&7��25��5(9��67$7������������(7�6(4��������������������������� 

&2817����9,2/$7,21�2)�7+(�5+2'(�,6/$1'�81)$,5�
75$'(�35$&7,&(6��$1'�&21680(5�3527(&7,21�
$&7��5�,��*(1��/$:6����������(7�6(4����������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�6287+�'$.27$�'(&(37,9(�
75$'(�35$&7,&(6��$1'�&21680(5�3527(&7,21�
/$:��6�'��&2',),('�/$:6��������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�9(50217�&21680(5�
)5$8'�$&7��97��67$7��$11��7,7������������(7�6(4��������������������������� 

&2817����9,2/$7,21�2)�7+(�9,5*,1,$�&21680(5�
3527(&7,21�$&7��9$��&2'(�$11�������������(7�6(4���������������������� 

&2817����9,2/$7,21�2)�7+(�:$6+,1*721�&21680(5�
3527(&7,21�$&7��:$6+��5(9��&2'(�$11��������������
(7�6(4����������������������������������������������������������������������������������������������������������� 

&2817����9,2/$7,21�2)�7+(�:,6&216,1�'(&(37,9(�
75$'(�35$&7,&(6�$&7��:,6��67$7����������������������������������������������� 
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&2817����9,2/$7,21�2)�7+(�:<20,1*�&21680(5�
3527(&7,21�$&7��:<2��67$7��������������(7�6(4�������������������������� 

5(48(67�)25�5(/,()����������������������������������������������������������������������������������������� 

'(0$1'�)25�-85<�75,$/�������������������������������������������������������������������������������� 
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3ODLQWLIIV��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG��WKH�

³&ODVV´���DOOHJH�WKH�IROORZLQJ�EDVHG�XSRQ�WKH�LQYHVWLJDWLRQ�RI�FRXQVHO��WKH�UHYLHZ�

RI�VFLHQWLILF�SDSHUV��DQG�WKH�SURSULHWDU\�LQYHVWLJDWLRQ�RI�H[SHUWV��

 ,1752'8&7,21�

��� 7KLV�LV�ZKDW�)RUG�0RWRU�&RPSDQ\�SURPLVHG�ZKHQ�VHOOLQJ�LWV�SRSXODU�

)RUG�)������)�����DQG�)�����³6XSHU�'XW\´�YHKLFOHV��WKDW�LWV�����OLWHU�3RZHU�6WURNH�

GLHVHO�ZDV�WKH�³&OHDQHVW�6XSHU�'LHVHO�(YHU´��WKDW�LW�XVHG�³SURYHQ�WHFKQRORJ\�DQG�

LQQRYDWLYH�)RUG�VWUDWHJLHV�WR�PHHW�WKH�ODWHVW�IHGHUDO�HPLVVLRQV�VWDQGDUGV´��DQG�WKDW�

LW�UHGXFHG�QLWURJHQ�R[LGH��12[��E\�����RYHU�SUHYLRXV�PRGHOV��)RUG�DOVR�FODLPHG�

WKDW�WKHVH�³6XSHU�'XW\´�YHKLFOHV�ZHUH�³EHVW�LQ�FODVV´�ZLWK�UHVSHFW�WR�IXHO�HFRQRP\�

DQG�WKDW�WKH\�ZHUH�WKH�³PRVW�WHVWHG�3RZHU�6WURNH�GLHVHO�HQJLQH�HYHU�´�)RUG�PDGH�

WKHVH�SURPLVHV�EHFDXVH�LW�NQHZ�WKDW�SRWHQWLDO�SXUFKDVHUV�FRXOG�EH�UHOXFWDQW�WR�EX\�

GLHVHO�YHKLFOHV�EHFDXVH�GLHVHO�KDG�EHHQ�DVVRFLDWHG�ZLWK�DQ�LPDJH�RI�EHLQJ�³GLUW\´�

RU�EHOFKLQJ�EODFN�VPRNH���)RUG�NQHZ�WKDW�WR�VHOO�GLHVHO�LW�KDG�WR�VHOO�WKH�YHKLFOHV�DV�

WKH�³FOHDQHVW´�RU�KDYLQJ�UHGXFHG�HPLVVLRQV��DQG�WKDW�VXFK�SURPLVHV�ZHUH�PDWHULDO�

WR�FRQVXPHUV��

��� $V�H[SODLQHG�LQ�GHWDLO�EHORZ��WKLV�LV�QRW�ZKDW�)RUG�GHOLYHUHG�LQ�WKH�WRS�

VHOOLQJ�����±�����)������)�����DQG�)�����6XSHU�'XW\�GLHVHOV�RQ�WKH�URDG��,Q�

FRQWUDVW�WR�)RUG¶V�SURPLVHV��VFLHQWLILFDOO\�YDOLG�HPLVVLRQV�WHVWLQJ�KDV�UHYHDOHG�WKDW�

WKH�6XSHU�'XW\�YHKLFOHV�HPLW�OHYHOV�RI�12[�PDQ\�WLPHV�KLJKHU�WKDQ��L��WKHLU�
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JDVROLQH�FRXQWHUSDUWV���LL��ZKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW���LLL��ZKDW�

)RUG�KDG�DGYHUWLVHG���LY��WKH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\¶V�PD[LPXP�

VWDQGDUGV��DQG��Y��WKH�OHYHOV�VHW�IRU�WKH�YHKLFOHV�WR�REWDLQ�D�FHUWLILFDWH�RI�

FRPSOLDQFH��ZKLFK�DOORZV�WKHP�WR�EH�VROG�LQ�WKH�8QLWHG�6WDWHV��)XUWKHU��WKH�

YHKLFOHV¶�SURPLVHG�SRZHU��IXHO�HFRQRP\�DQG�HIILFLHQF\��DQG�WRZLQJ�FDSDFLW\�LV�

REWDLQHG�RQO\�E\�WXUQLQJ�RII�RU�WXUQLQJ�GRZQ�HPLVVLRQ�FRQWUROV�ZKHQ�WKH�VRIWZDUH�

LQ�WKHVH�YHKLFOHV�VHQVHV�WKDW�WKH\�DUH�QRW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��

��� ,Q�WKH�ODVW�WZR�\HDUV��WKHUH�KDYH�EHHQ�PDMRU�VFDQGDOV�LQYROYLQJ�GLHVHO�

YHKLFOHV�PDGH�E\�9RONVZDJHQ��$XGL��3RUVFKH��0HUFHGHV��DQG�)LDW�&KU\VOHU�

$XWRPRELOHV��)&$���9RONVZDJHQ�SOHG�JXLOW\�WR�FULPLQDO�YLRODWLRQV�RI�WKH�&OHDQ�

$LU�$FW��0HUFHGHV�LV�XQGHU�LQYHVWLJDWLRQ�E\�WKH�'HSDUWPHQW�RI�-XVWLFH��DQG�)&$�

KDV�EHHQ�VXHG�E\�WKH�(3$�IRU�YLRODWLQJ�WKH�&OHDQ�$LU�$FW�IRU�LPSURSHU�HPLVVLRQV�

LQ�WHQV�RI�WKRXVDQGV�RI�����±�����'RGJH�5DP������DQG�-HHS�*UDQG�&KHURNHH�

(FR'LHVHOV�DQG�VHWWOHG�ZLWK�WKH�FRQVXPHU�FODVV�IRU������PLOOLRQ�DQG�DJUHHG�WR�SD\�

�����PLOOLRQ�LQ�FLYLO�SHQDOWLHV�WR�IHGHUDO�DQG�VWDWH�UHJXODWLRQV��$GGLWLRQDOO\��

*HQHUDO�0RWRUV�LV�WKH�VXEMHFW�RI�D�ODZVXLW�FRQFHUQLQJ�WKH�HPLVVLRQV�RI�LWV�6LOYHUDGR�

DQG�6LHUUD�WUXFNV��7KH�GLHVHO�YHKLFOHV�PDGH�E\�WKHVH�PDQXIDFWXUHUV�HYDGH�

HPLVVLRQV�VWDQGDUGV�ZLWK�WKH�KHOS�RI�FHUWDLQ�VRIWZDUH�WKDW�WXUQV�RII�RU�WXUQV�GRZQ�

HPLVVLRQ�FRQWUROV�ZKHQ�WKH�YHKLFOHV�VHQVH�WKDW�WKH\�DUH�QRW�LQ�D�WHVW�HQYLURQPHQW��
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��� 7HVWLQJ�XVLQJ�DFFHSWHG�WHVWLQJ�HTXLSPHQW�DQG�SURWRFROV�FRQGXFWHG�E\�

HQJLQHHULQJ�H[SHUWV�LQ�HPLVVLRQV�WHVWLQJ�LQGLFDWHV�WKDW��XQIRUWXQDWHO\��)RUG�LV�QR�

GLIIHUHQW��)RUG¶V�WRS�VHOOLQJ�6XSHU�'XW\�YHKLFOHV�RIWHQ�HPLW�IDU�PRUH�SROOXWLRQ�RQ�

WKH�URDG�WKDQ�LQ�WKH�HPLVVLRQV�FHUWLILFDWLRQ�WHVWLQJ�HQYLURQPHQW��7KHVH�YHKLFOHV�

H[FHHG�IHGHUDO�DQG�VWDWH�HPLVVLRQ�VWDQGDUGV�DQG�HPSOR\�³GHIHDW�GHYLFHV´�WR�WXUQ�

GRZQ�WKH�HPLVVLRQ�FRQWUROV�ZKHQ�HDFK�YHKLFOH�VHQVHV�WKDW�LW�LV�QRW�LQ�WKH�

FHUWLILFDWLRQ�WHVW�F\FOH��$�GHIHDW�GHYLFH�PHDQV�DQ�DX[LOLDU\�HPLVVLRQ�FRQWURO�GHYLFH�

WKDW�UHGXFHV�WKH�HIIHFWLYHQHVV�RI�WKH�HPLVVLRQ�FRQWURO�V\VWHP�XQGHU�FRQGLWLRQV�

ZKLFK�PD\�UHDVRQDEO\�EH�H[SHFWHG�WR�EH�HQFRXQWHUHG�LQ�QRUPDO�YHKLFOH�RSHUDWLRQ�

DQG�XVH��,Q�PRGHUQ�YHKLFOHV�ZLWK�HOHFWURQLF�HQJLQH�FRQWUROV��GHIHDW�GHYLFHV�DUH�

DOPRVW�DOZD\V�DFWLYDWHG�E\�LOOHJDO�VRIWZDUH�LQ�WKH�YHKLFOH¶V�HQJLQH�FRQWURO�PRGXOH�

�(&0�²WKH�FRPSXWHU�WKDW�FRQWUROV�WKH�RSHUDWLRQ�RI�WKH�HQJLQH�DQG�HPLVVLRQ�

FRQWURO�GHYLFHV��

��� ,QFUHDVHG�VDOHV��DQG�WKXV�LQFUHDVHG�SURILWV��GURYH�)RUG�WR�XVH�DW�OHDVW�D�

GHIHDW�GHYLFH�LQ�LWV�6XSHU�'XW\�GLHVHO�HQJLQHV��%\�UHYHUVLQJ�WKH�WUDGLWLRQDO�RUGHU�RI�

WKH�H[KDXVW�WUHDWPHQW�FRPSRQHQWV�DQG�SXWWLQJ�WKH�VHOHFWLYH�FDWDO\WLF�UHGXFWLRQ�

�6&5��LQ�IURQW�RI�WKH�GLHVHO�SDUWLFXODWH�ILOWHU��'3)���)RUG�FRXOG�REWDLQ�DQG�PDUNHW�

KLJKHU�SRZHU�DQG�IXHO�HIILFLHQF\�IURP�LWV�HQJLQHV�ZKLOH�VWLOO�SDVVLQJ�WKH�FROG�VWDUW�

HPLVVLRQV�FHUWLILFDWLRQ�WHVWV��7KLV�PDGH�)RUG¶V�WUXFNV�PRUH�DSSHDOLQJ�DQG�

FRPSHWLWLYH�LQ�WKH�PDUNHWSODFH��GULYLQJ�XS�VDOHV�DQG�SURILWV��%XW�WKH�UHRUGHULQJ�
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DOVR�GUDPDWLFDOO\�LQFUHDVHG�WKH�QHHG�WR�HPSOR\�$FWLYH�5HJHQHUDWLRQ��L�H���EXUQLQJ�

RII�FROOHFWHG�VRRW�DW�D�KLJK�WHPSHUDWXUH��DQG�RWKHU�H[KDXVW�WUHDWPHQW�PHDVXUHV�WKDW�

VDSSHG�SRZHU�DQG�HIILFLHQF\�WKXV�UHYHUVLQJ�WKH�YHU\�DGYDQWDJH�JDLQHG��)RUG¶V�

VROXWLRQ��ZLWK�WKH�SDUWLFLSDWLRQ�RI�'HIHQGDQWV�5REHUW�%RVFK�*PE+�DQG�5REHUW�

%RVFK�//&��ZDV�WR�LQVWDOO�GHIHDW�GHYLFHV�WR�SXUSRVHIXOO\�UHGXFH�LQ�F\OLQGHU�12[�

FRQWUROV��(*5�HIIHFWLYHQHVV��DQG�6&5�GRVLQJ��WKXV�LQFUHDVLQJ�12[�HPLVVLRQV�DQG�

GHFUHDVLQJ�WKH�QHHG�IRU�$FWLYH�5HJHQHUDWLRQ��7KH�GHIHDW�GHYLFHV�DQG�WKH�VRIWZDUH�

PDQLSXODWLRQ�WKDW�ZDV�LQYROYHG�LQ�WKLV�VFKHPH�DOORZHG�)RUG�WR�KDYH�LWV�FDNH�DQG�LW�

HDW�WRR��,W�FRXOG�JDLQ�WKH�DGYDQWDJH�RI�KRW�H[KDXVW�JRLQJ�LQWR�WKH�6&5�V\VWHP��

QHHGHG�WR�SDVV�FROG�VWDUW�WHVWV��ZKLOH�DYRLGLQJ�WKH�IXHO��DQG�SRZHU�UREELQJ�$FWLYH�

5HJHQHUDWLRQ�SURFHGXUH�WKDW�WKH�'3)�UHTXLUHV�ZKHQ�WKH�6&5�WUHDWPHQW�FRPHV�ILUVW���

��� 'LHVHO�HQJLQHV�SRVH�D�GLIILFXOW�FKDOOHQJH�WR�WKH�HQYLURQPHQW�EHFDXVH�

WKH\�KDYH�DQ�LQKHUHQW�WUDGH�RII�EHWZHHQ�SRZHU��IXHO�HIILFLHQF\��DQG�HPLVVLRQV��

&RPSDUHG�WR�JDVROLQH�HQJLQHV��GLHVHO�HQJLQHV�JHQHUDOO\�SURGXFH�JUHDWHU�WRUTXH��

ORZ�HQG�SRZHU��EHWWHU�GULYDELOLW\��DQG�PXFK�KLJKHU�IXHO�HIILFLHQF\��%XW�WKHVH�

EHQHILWV�FRPH�DW�WKH�FRVW�RI�PXFK�GLUWLHU�DQG�PRUH�KDUPIXO�HPLVVLRQV��

��� 2QH�E\SURGXFW�RI�GLHVHO�FRPEXVWLRQ�LV�12[��ZKLFK�JHQHUDOO\�

GHVFULEHV�WZR�SULPDU\�FRPSRXQGV�FRPSULVHG�RI�QLWURJHQ�DQG�R[\JHQ�DWRPV��QLWULF�

R[LGH��DQG�QLWURJHQ�GLR[LGH��7KHVH�FRPSRXQGV�DUH�IRUPHG�LQ�WKH�F\OLQGHU�RI�WKH�

HQJLQH�GXULQJ�WKH�KLJK�WHPSHUDWXUH�FRPEXVWLRQ�SURFHVV��12[�SROOXWLRQ�FRQWULEXWHV�
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WR�QLWURJHQ�GLR[LGH��SDUWLFXODWH�PDWWHU�LQ�WKH�DLU��DQG�UHDFWV�ZLWK�VXQOLJKW�LQ�WKH�

DWPRVSKHUH�WR�IRUP�R]RQH��([SRVXUH�WR�WKHVH�SROOXWDQWV�KDV�EHHQ�OLQNHG�ZLWK�

VHULRXV�KHDOWK�GDQJHUV��LQFOXGLQJ�VHULRXV�UHVSLUDWRU\�LOOQHVVHV�DQG�SUHPDWXUH�GHDWK�

GXH�WR�UHVSLUDWRU\�UHODWHG�RU�FDUGLRYDVFXODU�UHODWHG�HIIHFWV��7KH�8�6��JRYHUQPHQW��

WKURXJK�WKH�(3$��KDV�SDVVHG�DQG�HQIRUFHG�ODZV�GHVLJQHG�WR�SURWHFW�8�6��FLWL]HQV�

IURP�WKHVH�SROOXWDQWV�DQG�FHUWDLQ�FKHPLFDOV�DQG�DJHQWV�NQRZQ�WR�FDXVH�GLVHDVH�LQ�

KXPDQV��12���ZKLFK�LV�WKH�SROOXWDQW�WKDW�12[�LV�FRQYHUWHG�WR�LQ�WKH�DWPRVSKHUH��LV�

RQH�RI�WKH�VHYHQ�FULWHULD�SROOXWDQWV�WKDW�WKH�&OHDQ�$LU�$FW�HVWDEOLVKHV�DV�³ZLGH�

VSUHDG�SROOXWDQWV�WKDW�ZHUH�FRQVLGHUHG�KDUPIXO�WR�WKH�SXEOLF�DQG�HQYLURQPHQW�´�

7KH�1DWLRQDO�$PELHQW�$LU�4XDOLW\�6WDQGDUGV��ZKLFK�IRUP�WKH�EDFNERQH�RI�WKH�

FOHDQ�DLU�UHJXODWLRQV�GHVLJQHG�WR�SURWHFW�KXPDQ�KHDOWK�DQG�WKH�HQYLURQPHQW�IURP�

FULWHULD�SROOXWDQWV��UHJXODWH�WKHVH�FULWHULD�SROOXWDQWV��5HJXODWLRQ�RI�12[�IURP�GLHVHO�

HQJLQHV�LV�RQH�ZD\�WKDW�WKH�(3$�FRQWUROV�DPELHQW�FRQFHQWUDWLRQV�RI�WKLV�KDUPIXO�

SROOXWDQW��

��� $XWRPRELOH�PDQXIDFWXUHUV�PXVW�DELGH�E\�WKHVH�ODZV�DQG�PXVW�DGKHUH�

WR�(3$�UXOHV�DQG�UHJXODWLRQV��7KH�VWDWH�FODLPV�LQ�WKLV�FDVH�DUH�QRW�EDVHG�RQ�WKHVH�

ODZV�EXW�RQ�GHFHSWLRQ�DLPHG�DW�FRQVXPHUV��

��� 7KH�(QHUJ\�,QGHSHQGHQFH�DQG�6HFXULW\�$FW��(,6$��RI������PDQGDWHG�

D�����LQFUHDVH�LQ�IXHO�HFRQRP\�E\�������7RXJKHU�IXHO�HFRQRP\�VWDQGDUGV�ZHUH�

VHW�WR�VWDUW�IRU�PRGHO�\HDU������YHKLFOHV��$XWRPRELOH�PDQXIDFWXUHUV�EHJDQ�
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SODQQLQJ�WR�PHHW�WKHVH�VWDQGDUGV��$OPRVW�DOO�RI�WKH�PDMRU�DXWRPRELOH�

PDQXIDFWXUHUV�UXVKHG�WR�GHYHORS�³FOHDQ�GLHVHO´�YHKLFOHV�DQG�SURPRWHG�QHZ�GLHVHO�

YHKLFOHV�DV�HQYLURQPHQWDOO\�IULHQGO\�DQG�FOHDQ��DQG�WKH\�PDUNHWHG�WKH�GLHVHO�

YHKLFOHV�DV�KDYLQJ�EHWWHU�IXHO�HFRQRP\�WKDQ�WKHLU�JDVROLQH�FRXQWHUSDUWV��

9RONVZDJHQ��0HUFHGHV��$XGL��*HQHUDO�0RWRUV��)&$��DQG�RWKHU�PDQXIDFWXUHUV�

EHJDQ�VHOOLQJ�GLHVHO�FDUV�DQG�WUXFNV�DV�PRUH�SRZHUIXO�WKDQ�WKHLU�JDVROLQH�

FRXQWHUSDUWV��EXW�DOVR�DV�DQ�HQYLURQPHQWDOO\�IULHQGO\�DOWHUQDWLYH�WR�JDVROLQH�

YHKLFOHV��$QG�WKH�PDUNHWLQJ�ZRUNHG��DV�RYHU�WZR�PLOOLRQ�GLHVHO�YHKLFOHV�ZHUH�

SXUFKDVHG�EHWZHHQ������DQG������LQ�WKH�8QLWHG�6WDWHV�DQG�RYHU�WHQ�PLOOLRQ�LQ�

(XURSH��ZKHUH�QHZ�VWDQGDUGV�ZHUH�DOVR�LPSOHPHQWHG��)RUG¶V�)�6HULHV�WUXFNV�DUH�

WKH�QXPEHU�RQH�VHOOLQJ�WUXFN�LQ�WKH�8QLWHG�6WDWHV�DQG�)RUG¶V�SURILWV�RQ�WUXFN�VDOHV�

DUH�PDWHULDO�WR�)RUG¶V�SURILWV��

���� 7KH�JUHHQ�EXEEOH�ZLWK�UHVSHFW�WR�GLHVHO�YHKLFOHV�EXUVW�RQ�

6HSWHPEHU�����������ZKHQ�WKH�(3$�LVVXHG�D�1RWLFH�RI�9LRODWLRQ�RI�WKH�&OHDQ�$LU�

$FW��WKH�³)LUVW�129´��WR�9RONVZDJHQ�*URXS�RI�$PHULFD��$XGL�$*��DQG�

9RONVZDJHQ�$PHULFD�IRU�LQVWDOOLQJ�LOOHJDO�³GHIHDW�GHYLFHV´�LQ�����±�����

9RONVZDJHQ�DQG�$XGL�GLHVHO�YHKLFOHV�HTXLSSHG�ZLWK�����OLWHU�GLHVHO�HQJLQHV��$�

GHIHDW�GHYLFH��DV�GHILQHG�E\�WKH�(3$��LV�DQ\�DSSDUDWXV�WKDW�XQGXO\�UHGXFHV�WKH�

HIIHFWLYHQHVV�RI�HPLVVLRQ�FRQWURO�V\VWHPV�XQGHU�FRQGLWLRQV�D�YHKLFOH�PD\�

UHDVRQDEO\�EH�H[SHFWHG�WR�H[SHULHQFH��7KH�(3$�IRXQG�WKDW�WKH�9RONVZDJHQ�$XGL�
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GHIHDW�GHYLFH�DOORZHG�WKH�YHKLFOHV�WR�SDVV�HPLVVLRQV�WHVWLQJ��ZKLOH�LQ�WKH�UHDO�ZRUOG�

WKHVH�YHKLFOHV�SROOXWHG�IDU�LQ�H[FHVV�RI�HPLVVLRQV�VWDQGDUGV��7KH�&DOLIRUQLD�$LU�

5HVRXUFHV�%RDUG�DOVR�DQQRXQFHG�WKDW�LW�KDG�LQLWLDWHG�DQ�HQIRUFHPHQW�LQYHVWLJDWLRQ�

RI�9RONVZDJHQ�SHUWDLQLQJ�WR�WKH�YHKLFOHV�DW�LVVXH�LQ�WKH�)LUVW�129��

���� 2Q�6HSWHPEHU�����������9RONVZDJHQ�DQQRXQFHG�WKDW����PLOOLRQ�

GLHVHO�YHKLFOHV�ZRUOGZLGH�ZHUH�LQVWDOOHG�ZLWK�WKH�VDPH�GHIHDW�GHYLFH�VRIWZDUH�WKDW�

KDG�HYDGHG�HPLVVLRQV�WHVWLQJ�E\�8�6��UHJXODWRUV��9RONVZDJHQ�SOHG�JXLOW\�WR�

FULPLQDO�FKDUJHV�DQG�VHWWOHG�FLYLO�FODVV�DFWLRQV�IRU�RYHU�WHQ�ELOOLRQ�GROODUV���

���� 9RONVZDJHQ�ZDVQ¶W�DORQH²VRRQ��JRYHUQPHQW�DJHQFLHV�EHJDQ�WR�

UHYHDO�WKDW�PDQ\�PDQXIDFWXUHUV��ERWK�LQ�WKH�8QLWHG�6WDWHV�DQG�LQ�(XURSH��KDG�

SURGXFHG�GR]HQV�RI�PRGHOV�WKDW�ZHUH�H[FHHGLQJ�HPLVVLRQV�VWDQGDUGV��2Q�

'HFHPEHU����������3ODLQWLIIV¶�FRXQVHO��EDVHG�RQ�WKH�VDPH�W\SH�RI�H[SHUW�WHVWLQJ�DQG�

LQYHVWLJDWLRQ�FRQGXFWHG�LQ�WKLV�FDVH��ILOHG�D�FODVV�DFWLRQ�DOOHJLQJ�WKDW�)&$¶V�'RGJH�

5DP�DQG�-HHS�*UDQG�&KHURNHH�(FR'LHVHOV�ZHUH�H[FHHGLQJ�HPLVVLRQV�VWDQGDUGV�

DQG�SURGXFLQJ�HPLVVLRQV�EH\RQG�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�WR�EH�

SURGXFHG�E\�³(FR´�YHKLFOHV��2Q�-DQXDU\�����������HVVHQWLDOO\�FRQILUPLQJ�WKH�ZRUN�

RI�3ODLQWLIIV¶�FRXQVHO��WKH�(3$�LVVXHG�D�1RWLFH�RI�9LRODWLRQ�WR�)&$�EHFDXVH�LW�KDG�

FKHDWHG�RQ�LWV�HPLVVLRQV�FHUWLILFDWHV�ZLWK�UHVSHFW�WR�LWV�'RGJH�5DP�DQG�-HHS�*UDQG�

�������������������������������������������
��6HH�([KLELW����1DWKDQ�%RPH\��9RONVZDJHQ�(PLVVLRQ�6FDQGDO�:LGHQV�����

0LOOLRQ�&DUV�3ROOXWLQJ��86$�7RGD\��6HSW�������������KWWS���ZZZ�XVDWRGD\�FRP�
VWRU\�PRQH\�FDUV������������YRONVZDJHQ�HPLVVLRQV�VFDQGDO������������
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&KHURNHH�(FR'LHVHO�YHKLFOHV��$QG�RQ�0D\�����������WKH�8QLWHG�6WDWHV�ILOHG�D�FLYLO�

VXLW�LQ�WKH�(DVWHUQ�'LVWULFW�RI�0LFKLJDQ�DOOHJLQJ�YLRODWLRQV�RI�WKH�&OHDQ�$LU�$FW�

�(�'��0LFK��1R�����FY���������0DQ\�RI�WKH�GHIHDW�GHYLFHV�OLVWHG�LQ�WKH�1RWLFH�RI�

9LRODWLRQ�ZHUH�LGHQWLILHG�E\�3ODLQWLIIV¶�FRXQVHO�DKHDG�RI�WKH�QRWLFH��,Q�(XURSH��

ZDWFKGRJ�JURXSV��1*2V��DQG�JRYHUQPHQW�DJHQFLHV�KDYH�FLWHG�YLUWXDOO\�HYHU\�

PDQXIDFWXUHU��LQFOXGLQJ�)RUG��IRU�YLRODWLQJ�WKH�ORZHU�(XURSHDQ�VWDQGDUGV��

���� 7R�DSSHDO�WR�HQYLURQPHQWDOO\�FRQVFLRXV�FRQVXPHUV��WR�GLVSHO�WKH�

EHOLHI�WKDW�GLHVHO�LV�³GLUW\´��FRPSHWH�ZLWK�ULYDO�DQG�WRS�VHOOLQJ�WUXFNV�E\�*HQHUDO�

0RWRUV�DQG�)&$��DQG�WR�FRPSO\�ZLWK�QHZ�HPLVVLRQV�UHJXODWLRQV�WKDW�EHFDPH�

HIIHFWLYH�LQ�������)RUG�PDUNHWV�LWV�6XSHU�'XW\�YHKLFOHV�DV�KDYLQJ�ORZ�HPLVVLRQV��

³FOHDQ´�GLHVHO�WHFKQRORJ\��KLJK�IXHO�HFRQRP\��DQG�SRZHUIXO�WRUTXH�DQG�WRZLQJ�

FDSDFLW\��)RUG�FKDUJHV�D�SUHPLXP�RI�DSSUR[LPDWHO\��������IRU�GLHVHO�HTXLSSHG�

YHKLFOHV�RYHU�FRPSDUDEOH�JDVROLQH�6XSHU�'XW\�WUXFNV��

���� )RUG¶V�UHSUHVHQWDWLRQV�DUH�GHFHSWLYH�DQG�IDOVH��DQG�)RUG�VROG�WKHVH�

YHKLFOHV�ZKLOH�RPLWWLQJ�LQIRUPDWLRQ�WKDW�ZRXOG�EH�PDWHULDO�WR�D�UHDVRQDEOH�

FRQVXPHU��QDPHO\�WKDW�)RUG�KDV�SURJUDPPHG�LWV�6XSHU�'XW\�YHKLFOHV�WR�

VLJQLILFDQWO\�UHGXFH�WKH�HIIHFWLYHQHVV�RI�WKH�12[�UHGXFWLRQ�V\VWHPV�GXULQJ�

FRPPRQ�UHDO�ZRUOG�GULYLQJ�FRQGLWLRQV��

���� 3ODLQWLIIV¶�RQ�URDG�WHVWLQJ�FRQILUPV�WKDW�)RUG¶V�6XSHU�'XW\�YHKLFOHV�

SURGXFH�12[�HPLVVLRQV�LQ�DQ�DPRXQW�GHPRQVWUDWLQJ�WKDW�WKH\�DUH�QRW�WKH�³FOHDQHVW�
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6XSHU�'XW\�GLHVHO´�YHKLFOHV�WKDW�PHHW�HPLVVLRQ�VWDQGDUGV���5DWKHU��)RUG�DQG�%RVFK�

KDYH�MRLQWO\�SURJUDPPHG�WKH�YHKLFOHV�VR�WKDW�LQ�D�ZLGH�UDQJH�RI�FRPPRQ�GULYLQJ�

FRQGLWLRQV��WKH�HPLVVLRQV�V\VWHPV�DUH�SRZHUHG�GRZQ��SURGXFLQJ�12[�IDU�LQ�H[FHVV�

RI�HPLVVLRQV�VWDQGDUGV��$�UHDVRQDEOH�FRQVXPHU�ZRXOG�QRW�H[SHFW�WKHLU�6XSHU�'XW\�

YHKLFOH�WR�VSHZ�XQPLWLJDWHG�12[�LQ�WKLV�IDVKLRQ�ZKLOH�GULYLQJ�LQ�WKH�FLW\�RU�RQ�WKH�

KLJKZD\���1RU�ZRXOG�D�UHDVRQDEOH�FRQVXPHU�H[SHFW�WKDW�IXHO�HFRQRP\�ZDV�

DFKLHYHG�LQ�SDUW�E\�WXUQLQJ�RII�RU�GHUDWLQJ�WKH�HPLVVLRQ�V\VWHPV���1RU�ZRXOG�D�

UHDVRQDEOH�FRQVXPHU�H[SHFW�WKDW�LI�WKH�HPLVVLRQV�ZHUH�DV�SURPLVHG��WKH�DGYHUWLVHG�

IXHO�HFRQRP\�DQG�SHUIRUPDQFH�FRXOG�QRW�EH�DFKLHYHG���

���� ,Q�VWRS�DQG�JR�FRQGLWLRQV��LQFOXGLQJ�WKRVH�LGHQWLFDO�WR�WKH�)73����

FHUWLILFDWLRQ�F\FOH��HPLVVLRQV�DUH�URXWLQHO\�DV�KLJK�DV�ILYH�WLPHV�WKH�VWDQGDUG��,Q�

FHUWDLQ�FRPPRQ�GULYLQJ�FRQGLWLRQV��VXFK�DV�PRGHVW�XSKLOO�URDG�JUDGHV��RU�ZLWK�WKH�

XVH�RI�D�WUDLOHU�WKDW�DGGV�ZHLJKW��HPLVVLRQV�H[FHHG�WKH�VWDQGDUG�E\����WR����WLPHV��

)RUG�DGYHUWLVHG�WKHVH�YHKLFOHV�DV�KDYLQJ�³EHVW�LQ�FODVV�WRZLQJ�FDSDELOLWLHV´�DQG�

H[SHFWHG�6XSHU�'XW\�WUXFNV�WR�SXOO�VLJQLILFDQW�ORDGV��)RUG�IDLOHG�WR�GLVFORVH�WKDW�

³EHVW�LQ�FODVV�WRZLQJ´�FDPH�ZLWK�D�E\SURGXFW�RI�H[WUHPHO\�KLJK�12[�HPLVVLRQV��

VRPHWLPHV�H[FHHGLQJ�OHJDO�VWDQGDUGV�E\����WR����WLPHV��,Q�VWRS�DQG�JR�GULYLQJ��

WHVWLQJ�UHYHDOV�WKDW�WKH�YHKLFOHV�RSHUDWH�����RI�WKH�WLPH�WKH\�DUH�RQ�WKH�URDG�DERYH�

WKH�HPLVVLRQV�VWDQGDUG������RI�WKH�WLPH�RQ�WKH�URDG�DW�WZLFH�WKH�VWDQGDUG��DQG����
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RI�WKH�WLPH�DW�ILYH�WLPHV�WKH�VWDQGDUG��7KHVH�YHKLFOHV�VKRXOG�PRUH�SURSHUO\�KDYH�

EHHQ�FDOOHG�³6XSHU�'LUW\�´�

���� 3ODLQWLIIV�DOOHJH�WKDW�WKH�IROORZLQJ�)RUG�6XSHU�'XW\�PRGHOV�DUH�

DIIHFWHG�E\�WKH�XQODZIXO��XQIDLU��GHFHSWLYH��DQG�RWKHUZLVH�GHIHFWLYH�HPLVVLRQ�

FRQWUROV�XWLOL]HG�E\�)RUG��PRGHO�\HDU�����±�����)������)�����DQG�)�����6XSHU�

'XW\�GLHVHO�WUXFNV��WKH�³3ROOXWLQJ�)RUG�9HKLFOHV´���

���� ,Q�DGGLWLRQ��)RUG�PDUNHWV�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DV�³IXHO�

HIILFLHQW´�DQG�³EHVW�LQ�FODVV´�LQ�IXHO�HFRQRP\��:LWKRXW�PDQLSXODWLQJ�LWV�VRIWZDUH�

WR�WXUQ�RII�RU�WXUQ�GRZQ�WKH�HPLVVLRQ�FRQWUROV�LQ�FRPPRQ�URDG�FRQGLWLRQV��)RUG�

FRXOG�QRW�DFKLHYH�WKH�IXHO�HFRQRP\�DQG�UDQJH�LW�SURPLVHV��

���� )RUG�GLG�QRW�GLVFORVH�WR�3ODLQWLIIV�RU�&ODVV�PHPEHUV�WKDW�LQ�UHDO�ZRUOG�

GULYLQJ�FRQGLWLRQV��WKH�3ROOXWLQJ�)RUG�9HKLFOHV�FDQ�RQO\�DFKLHYH�KLJK�IXHO�

HFRQRP\��SRZHU��DQG�GXUDELOLW\�E\�UHGXFLQJ�HPLVVLRQ�FRQWUROV�LQ�RUGHU�WR�VSHZ�

12[�LQWR�WKH�DLU��

���� )RUG�QHYHU�GLVFORVHG�WR�FRQVXPHUV�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

PD\�EH�³FOHDQ´�GLHVHOV�LQ�FHUWDLQ�FLUFXPVWDQFHV�EXW�DUH�³GLUW\´�GLHVHOV�XQGHU�

FRPPRQ�GULYLQJ�FRQGLWLRQV��)RUG�QHYHU�GLVFORVHG�WR�FRQVXPHUV�WKDW�LW�SURJUDPV�LWV�

HPLVVLRQV�V\VWHPV�WR�ZRUN�RQO\�XQGHU�FHUWDLQ�FRQGLWLRQV��)RUG�QHYHU�GLVFORVHG�WKDW�

LW�SULRULWL]HV�HQJLQH�SRZHU�DQG�SURILWV�RYHU�SXEOLF�KHDOWK�DQG�WKH�HQYLURQPHQW��)RUG�

QHYHU�GLVFORVHG�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV¶�HPLVVLRQV�PDWHULDOO\�H[FHHG�WKH�
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HPLVVLRQV�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��H[FHHG�ZKDW�D�UHDVRQDEOH�FRQVXPHU�

ZRXOG�H[SHFW�IURP�D�³ORZ�HPLVVLRQV´�YHKLFOH��DQG�H[FHHG�DSSOLFDEOH�HPLVVLRQV�

OLPLWV�LQ�UHDO�ZRUOG�GULYLQJ�FRQGLWLRQV��

���� )RUG�GLG�QRW�DFW�DORQH��$W�WKH�KHDUW�RI�WKH�GLHVHO�VFDQGDO�LQ�WKH�8QLWHG�

6WDWHV�DQG�(XURSH�DUH�5REHUW�%RVFK�*PE+��³%RVFK�*PE+´��DQG�5REHUW�%RVFK�

//&��³%RVFK�//&´���VRPHWLPHV�UHIHUUHG�WRJHWKHU�DV�³%RVFK´���%RVFK�*PE+�DQG�

%RVFK�//&�ZHUH�DFWLYH�DQG�NQRZLQJ�SDUWLFLSDQWV�LQ�WKH�VFKHPH�WR�HYDGH�8�6��

HPLVVLRQV�UHTXLUHPHQWV��%RVFK�*PE+�DQG�%RVFK�//&�GHYHORSHG��PDQXIDFWXUHG��

DQG�WHVWHG�WKH�HOHFWURQLF�GLHVHO�FRQWURO��('&��WKDW�DOORZHG�)RUG�WR�LPSOHPHQW�WKH�

GHIHDW�GHYLFH��7KH�%RVFK�('&����LV�D�JRRG�HQDEOHU�IRU�PDQXIDFWXUHUV�WR�HPSOR\�

³GHIHDW�GHYLFHV´�DV�LW�HQDEOHV�WKH�VRIWZDUH��WDLORUHG�IRU�HDFK�PDQXIDFWXUHU��WR�

GHWHFW�FRQGLWLRQV�ZKHQ�HPLVVLRQ�FRQWUROV�FDQ�EH�PDQLSXODWHG²L�H���FRQGLWLRQV�

RXWVLGH�RI�WKH�HPLVVLRQV�WHVW�F\FOH��$OPRVW�DOO�RI�WKH�YHKLFOHV�IRXQG�RU�DOOHJHG�WR�

KDYH�EHHQ�PDQLSXODWLQJ�HPLVVLRQV�LQ�WKH�8QLWHG�6WDWHV��LQFOXGLQJ�YHKLFOHV�E\�

0HUFHGHV��)&$��9RONVZDJHQ��$XGL��3RUVFKH��DQG�*HQHUDO�0RWRUV��XVH�D�%RVFK�

('&����GHYLFH��

���� 3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�DOO�RWKHU�

FXUUHQW�DQG�IRUPHU�RZQHUV�RU�OHVVHHV�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��3ODLQWLIIV�VHHN�

GDPDJHV��LQMXQFWLYH�UHOLHI��DQG�HTXLWDEOH�UHOLHI�IRU�'HIHQGDQWV¶�PLVFRQGXFW�UHODWHG�
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WR�WKH�GHVLJQ��PDQXIDFWXUH��PDUNHWLQJ��VDOH��DQG�OHDVH�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��DV�DOOHJHG�LQ�WKLV�&RPSODLQW���

 -85,6',&7,21�

���� 7KLV�&RXUW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�XQGHU����

8�6�&���������EHFDXVH�3ODLQWLIIV¶�FODLPV�DULVH�XQGHU�WKH�5,&2�$FW�����8�6�&��

��������7KH�&RXUW�DOVR�KDV�GLYHUVLW\�MXULVGLFWLRQ�EHFDXVH�3ODLQWLIIV�DQG�'HIHQGDQWV�

UHVLGH�LQ�GLIIHUHQW�VWDWHV��7KH�&RXUW�KDV�VXSSOHPHQWDO�MXULVGLFWLRQ�RYHU�3ODLQWLIIV¶�

VWDWH�ODZ�FODLPV�XQGHU����8�6�&�����������

���� 7KLV�&RXUW�DOVR�KDV�RULJLQDO�MXULVGLFWLRQ�RYHU�WKLV�ODZVXLW�SXUVXDQW�WR�

���8�6�&���������D������DV�PRGLILHG�E\�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������

EHFDXVH�3ODLQWLIIV�DQG�'HIHQGDQWV�DUH�FLWL]HQV�RI�GLIIHUHQW�VWDWHV��WKHUH�DUH�PRUH�

WKDQ�����PHPEHUV�RI�WKH�&ODVV��DV�GHILQHG�KHUHLQ���WKH�DJJUHJDWH�DPRXQW�LQ�

FRQWURYHUV\�H[FHHGV����PLOOLRQ��H[FOXVLYH�RI�DWWRUQH\V¶�IHHV��LQWHUHVW��DQG�FRVWV��

DQG�&ODVV�PHPEHUV�UHVLGH�DFURVV�WKH�8QLWHG�6WDWHV��7KH�FLWL]HQVKLS�RI�HDFK�SDUW\�LV�

GHVFULEHG�IXUWKHU�EHORZ�LQ�WKH�³3DUWLHV´�VHFWLRQ��

���� 7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�HDFK�'HIHQGDQW�SXUVXDQW�WR�

���8�6�&���������E��	��G���7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�'HIHQGDQWV�

EHFDXVH�WKH\�KDYH�PLQLPXP�FRQWDFWV�ZLWK�WKH�8QLWHG�6WDWHV��WKLV�MXGLFLDO�GLVWULFW��

DQG�WKLV�6WDWH��DQG�WKH\�LQWHQWLRQDOO\�DYDLOHG�WKHPVHOYHV�RI�WKH�ODZV�RI�WKH�8QLWHG�

6WDWHV�DQG�WKLV�VWDWH�E\�FRQGXFWLQJ�D�VXEVWDQWLDO�DPRXQW�RI�EXVLQHVV�WKURXJKRXW�WKH�
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VWDWH��LQFOXGLQJ�WKH�GHVLJQ��PDQXIDFWXUH��GLVWULEXWLRQ��WHVWLQJ��VDOH��OHDVH��DQG�RU�

ZDUUDQW\�RI�)RUG�YHKLFOHV�LQ�WKLV�6WDWH�DQG�'LVWULFW��$W�OHDVW�LQ�SDUW�EHFDXVH�RI�

'HIHQGDQWV¶�PLVFRQGXFW�DV�DOOHJHG�LQ�WKLV�ODZVXLW��WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

HQGHG�XS�RQ�WKLV�VWDWH¶V�URDGV�DQG�LQ�GR]HQV�RI�IUDQFKLVH�GHDOHUVKLSV��

 9(18(�

���� 9HQXH�LV�SURSHU�LQ�WKLV�&RXUW�XQGHU����8�6�&���������EHFDXVH�

�L��'HIHQGDQWV�FRQGXFW�VXEVWDQWLDO�EXVLQHVV�LQ�WKLV�'LVWULFW�DQG�KDYH�LQWHQWLRQDOO\�

DYDLOHG�WKHPVHOYHV�RI�WKH�ODZV�DQG�PDUNHWV�RI�WKH�8QLWHG�6WDWHV�DQG�WKLV�'LVWULFW��

DQG�RU��LL��PDQ\�RI�WKH�DFWV�DQG�WUDQVDFWLRQV�JLYLQJ�ULVH�WR�WKLV�DFWLRQ�RFFXUUHG�LQ�

WKLV�'LVWULFW��LQFOXGLQJ��LQWHU�DOLD��)RUG¶V�SURPRWLRQ��PDUNHWLQJ��GLVWULEXWLRQ��DQG�

VDOH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�3ODLQWLIIV�LQ�WKLV�'LVWULFW��'HIHQGDQW�)RUG�

VHOOV�D�VXEVWDQWLDO�QXPEHU�RI�DXWRPRELOHV�LQ�WKLV�'LVWULFW��KDV�GHDOHUVKLSV�ORFDWHG�

WKURXJKRXW�WKLV�'LVWULFW��DQG�WKH�PLVFRQGXFW�RFFXUUHG�LQ�SDUW�LQ�WKLV�'LVWULFW��9HQXH�

LV�DOVR�SURSHU�XQGHU����8�6�&���������D��EHFDXVH�'HIHQGDQWV�DUH�VXEMHFW�WR�

SHUVRQDO�MXULVGLFWLRQ�LQ�WKLV�'LVWULFW��DV�DOOHJHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSK��DQG�

'HIHQGDQWV�KDYH�DJHQWV�ORFDWHG�LQ�WKLV�'LVWULFW��
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 3$57,(6�

 3ODLQWLIIV�

 $UL]RQD�3ODLQWLII�

 /HQ�*DPERD�

���� 3ODLQWLII�/HQ�*DPERD��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�3KRHQL[��$UL]RQD��2Q�RU�DURXQG�-XO\�����������3ODLQWLII�

SXUFKDVHG�D�QHZ������)RUG�)�����IURP�3HRULD�)RUG��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�

3HRULD��$UL]RQD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��)RUG�DQG�%RVFK�GLG�

QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�

ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�

WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�

NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�

3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�

WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�
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8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�

SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�

ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��

IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��
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 $ODVND�3ODLQWLII�

 0LFKDHO�.LQJ�

���� 3ODLQWLII�0LFKDHO�.LQJ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�/XJRII��6RXWK�&DUROLQD��2Q�RU�DURXQG�$XJXVW�����������

3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����IURP�.HQGDOO�)RUG�RI�:DVLOOD��DQ�

DXWKRUL]HG�)RUG�GHDOHU�LQ�:DVLOOD��$ODVND��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�

YHKLFOH��0U��.LQJ�SXUFKDVHG�WKH�YHKLFOH�SULRU�WR�KLV�PRYH�IURP�$ODVND�WR�6RXWK�

&DUROLQD�EHFDXVH�KH�QHHGHG�VXIILFLHQW�URRP�DQG�SRZHU�IRU�WKDW�PRYH�DQG�RWKHU�

XVHV��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��

WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�

HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�

SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�

SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�

IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�WR�VXIIHU�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�

SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�

LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�

VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�
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UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�

HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�

FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�

WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�

SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�

UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��

KH�UHVHDUFKHG�DQG�VDZ�UHSUHVHQWDWLRQV�DERXW�WKH�YHKLFOH¶V�SHUIRUPDQFH��LQFOXGLQJ�

LWV�WRZLQJ�FDSDFLW\��RQ�)RUG¶V�ZHEVLWH�DQG�LQ�EURFKXUHV���+H�DOVR�UHFDOOV�

UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��

DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�

PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�

DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�

VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�
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RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 $UNDQVDV�3ODLQWLII�

D� -DPHV�5XVWRQ�

���� 3ODLQWLII�-DPHV�5XVWRQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�&ROXPELD��0LVVRXUL��2Q�RU�DURXQG�$SULO�����������

3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�2]DUN�)RUG��DQ�

DXWKRUL]HG�)RUG�GHDOHU�LQ�2]DUN��$UNDQVDV��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�

YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�

SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�

LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�

SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�

SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�

IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�

DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�

RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�
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PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�

YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2452    Page 29 of 338



�

�������
������������������9��

GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 &DOLIRUQLD�3ODLQWLIIV�

 5LFKDUG�&DVWUR�

���� 3ODLQWLII�5LFKDUG�&DVWUR��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�+ROOLVWHU��&DOLIRUQLD��,Q�RU�DURXQG�0DUFK�������3ODLQWLII�

SXUFKDVHG�D�QHZ������)RUG�)�����IURP�7LIIDQ\�)RUG��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�

+ROOLVWHU��&DOLIRUQLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��3ODLQWLII�

SXUFKDVHG�WKH�WUXFN�EHFDXVH�KH�ZDQWHG�LQFUHDVHG�SRZHU�DQG�WRZLQJ�FDSDFLW\�IURP�

KLV�SUHYLRXVO\�RZQHG������)RUG�)������ZKLFK�KH�WUDGHG�LQ�WRZDUG�WKH�SXUFKDVH�RI�

WKH������)�������0U��&DVWUR�XVHV�WKH�)�����IRU�HYHU\GD\�GULYLQJ��DV�ZHOO�DV�WR�SXOO�

D����IRRW�FDPSLQJ�WUDLOHU���'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�

YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�

RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��

DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�

JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�

ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�

FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�
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RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�

UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�

SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�

³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�

VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�

HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�

XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP���+DG�

'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�

DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�

HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�

RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�
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GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 1LNLDK�1XGHOO�

���� 3ODLQWLII�1LNLDK�1XGHOO��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�)RUW�&ROOLQV��&RORUDGR��,Q�RU�DURXQG�-XO\����������

3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�1RUWK�&RXQW\�)RUG��

DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�9LVWD��&DOLIRUQLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�

WKLV�YHKLFOH��+H�SXUFKDVHG�KLV�)�����LQ�RUGHU�WR�KDXO�D�ODUJH�ILIWK�ZKHHO�59�DURXQG�

1RUWK�$PHULFD��0U��1XGHOO¶V�)�����FXUUHQWO\�KDV�QHDUO\��������PLOHV�RQ�LW�DQG�

RYHU�KDOI�RI�WKRVH�PLOHV�ZHUH�ZLWK�WKH�WUDLOHU�DWWDFKHG��'HIHQGDQWV�GLG�QRW�GLVFORVH�

WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�

HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�

HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�

RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�

FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�

SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�

GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��
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EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�

YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�

DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�

SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�

SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�

KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�

DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�

SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�

UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��

DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKLV�GHVLJQ�RU�

WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�)RUG�RU�%RVFK�QRU�DQ\�

RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�

PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�
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RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�

SXUFKDVH��

 -HII�5HWPLHU�

���� 3ODLQWLII�-HII�5HWPLHU��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�+HPHW��&DOLIRUQLD��2Q�RU�DURXQG�$XJXVW����������3ODLQWLII�

SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�*RVFK�)RUG��DQ�DXWKRUL]HG�

)RUG�GHDOHU�LQ�+HPHW��&DOLIRUQLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��

0U��5HWPLHU�XVHV�KLV�)RUG�)�����WR�SXOO�D���¶�ILIWK�ZKHHO�WUDLOHU�DQG�DOVR�XVHV�LW�WR�

WRZ�D���¶�VNL�ERDW��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�

ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�

OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�

HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�

JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�

ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ��VHOOLQJ��DQG�OHDVLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�

FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�

WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�

GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2457    Page 34 of 338



�

�������
������������������9��

YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�

DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�

SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�

SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�

KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�

DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�

SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�

UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��

DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKLV�GHVLJQ�RU�

WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�WUXFN�RI�VLPLODU�VL]H�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�

RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�DQG�XQH[SHFWHGO\�
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KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 ,YDQ�7HOOH]�

���� 3ODLQWLII�,YDQ�7HOOH]��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�&RQFRUG��&DOLIRUQLD��,Q�RU�DURXQG�$XJXVW�������3ODLQWLII�

SXUFKDVHG�D�QHZ������)RUG�)�����IURP�)XWXUH�)RUG��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�

&RQFRUG��&DOLIRUQLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�

QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�

ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������

'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�

FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�

HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�
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GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII��D�ORQJ�WLPH�)RUG�DQG�/LQFROQ�FXVWRPHU��SXUFKDVHG�WKH�

YHKLFOH�WR��DPRQJ�RWKHU�WKLQJV��WRZ�IRRG�WUXFNV�WKDW�DUH�SDUW�RI�KLV�EXVLQHVV��+DG�

'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�

DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�

HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�

RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�

GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��
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 )ORULGD�3ODLQWLIIV�

 *OHQQ�*RRGURDG��-U��

���� 3ODLQWLII�*OHQQ�*RRGURDG��-U���IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�7DPSD��)ORULGD��,Q�RU�DURXQG�6HSWHPEHU�

������3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����IURP�3DUNV�)RUG�RI�:HVOH\�

&KDSHO�LQ�:HVOH\�&KDSHO��)ORULGD��)ROORZLQJ�WKDW�SXUFKDVH��LQ�RU�DURXQG�0D\�

������3ODLQWLII�SXUFKDVHG�D�QHZ������)�����IURP�(OGHU�)RUG�LQ�7DPSD��)ORULGD���

3ODLQWLII�SXUFKDVHG�WKH������)�����WR�KDXO�KLV�59��DPRQJ�RWKHU�UHDVRQV���3ODLQWLII�

VXEVHTXHQWO\�WUDGHG�LQ�WKH�)�����WR�*HQHUDO�59�&HQWHU�LQ�7DPSD��)ORULGD��LQ�RU�

DERXW�0D\��������3ODLQWLII�VWLOO�RZQV�WKH������)������'HIHQGDQWV�GLG�QRW�GLVFORVH�

WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOHV�ZHUH�SXUFKDVHG��WKDW�WKH\�ZHUH�HTXLSSHG�ZLWK�

DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOHV�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW��������

IRU�HDFK�YHKLFOH��'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�
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HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�

RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOHV�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOHV�ZHUH�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZHUH�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�WKHLU�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�WKHLU�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOHV��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP�DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOHV��KH�UHYLHZHG�

LQIRUPDWLRQ�RQ�)RUG¶V�ZHEVLWH��RQ�WKH�LQGLYLGXDO�GHDOHUVKLSV¶�ZHEVLWHV��DQG�LQ�

EURFKXUHV�IRU�WKH�YHKLFOHV�LQFOXGLQJ��IRU�H[DPSOH��D�EURFKXUH�RQ�WKH�)�����DW�3DUNV�

)RUG�RI�:HVOH\�&KDSHO��+H�DOVR�UHFDOOV�VSHDNLQJ�WR�)RUG¶V�DXWKRUL]HG�GHDOHUV��ZKR�

WRXWHG�WKH�YHKLFOHV¶�WRZLQJ�FDSDFLW\�DQG�HQJLQH�HIILFLHQF\��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOHV�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�
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RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

E� 9LF�6SDUDQR�

���� 3ODLQWLII�9LF�6SDUDQR��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�-DFNVRQYLOOH��)ORULGD��2Q�RU�DURXQG�6HSWHPEHU�����������

3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����6XSHU�'XW\�IURP�'XYDO�)RUG��DQ�

DXWKRUL]HG�)RUG�GHDOHU�LQ�-DFNVRQYLOOH��)ORULGD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�

WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�

SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�

LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�

SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�

SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�

IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶��XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�

DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�
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RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�

YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�
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GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 *HRUJLD�3ODLQWLIIV�

D� $QGUHDV�$OVGRUI�

���� 3ODLQWLII�$QGUHDV�$OVGRUI��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�1RUFURVV��*HRUJLD��2Q�RU�DURXQG�-XQH�����

������3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�$QJHOD�.UDXVH�

)RUG��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�$OSKDUHWWD��*HRUJLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�

RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�

ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�

OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�

HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�

JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�

DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�

RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�
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PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�

YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�
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GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 ,OOLQRLV�3ODLQWLII�

 'DYLG�%DWHV�

���� 3ODLQWLII�'DYLG�%DWHV��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�2DN�&UHHN��:LVFRQVLQ��2Q�RU�DURXQG�-XO\�����������

3ODLQWLII�SXUFKDVHG�D�QHZ������)�����6XSHU�'XW\�IURP�5XE�)RUG��DQ�DXWKRUL]HG�

)RUG�GHDOHU�LQ�*DUGQHU��,OOLQRLV��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��+H�

XVHV�KLV�)�����6XSHU�'XW\�ZLWK�D���¶�FXVWRP�HQFORVHG�WUDLOHU�RQ�LW��'HIHQGDQWV�GLG�

QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�

ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�

WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�

NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�
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3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�

WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�

8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�

SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�

ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��

IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�

GLVFORVHG�WKLV�GHVLJQ�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�KLJK�

OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�

SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�

DV�D�UHVXOW�RI�'HIHQGDQWV¶�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�

RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�

HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�

RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�
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GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 0DVVDFKXVHWWV�3ODLQWLIIV�

D� -HIIUH\�0DUWLQ�

���� 3ODLQWLII�-HIIUH\�0DUWLQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�0DUOERURXJK��0DVVDFKXVHWWV��2Q�RU�DURXQG�0DUFK�����

������3ODLQWLII�SXUFKDVHG�D�QHZ�)RUG�)�����6XSHU�'XW\�IURP�+HUE�&KDPEHUV�)RUG�

:HVWERURXJK��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�:HVWERURXJK��0DVVDFKXVHWWV��3ODLQWLII�

SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�

WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�

WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�

FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�

HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�

DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�

GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�

HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�

UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�
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SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�

³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�

VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�

HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�

XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�

UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�

ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��

IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�'HIHQGDQWV¶�RPLVVLRQV�

DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�

DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��

D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�

KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�

ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�

QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�

PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�
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RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�

SXUFKDVH��

E� %UXFH�6]HSHODN�

���� 3ODLQWLII�%UXFH�6]HSHODN��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�6RXWKDPSWRQ��0DVVDFKXVHWWV��2Q�RU�DURXQG�

0D\�����������3ODLQWLII�SXUFKDVHG�D�QHZ�)RUG�)�����6XSHU�'XW\�IURP�6DUDW�)RUG�

/LQFROQ��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�$JDZDP��0DVVDFKXVHWWV��3ODLQWLII�SXUFKDVHG�

DQG�VWLOO�RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�

YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�

RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�

DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�

JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�

DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�

RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2471    Page 48 of 338



�

�������
������������������9��

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�

YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

'HIHQGDQWV¶�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�

5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��

EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�

ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��

DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��

1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�

LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�

HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��
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 1HZ�-HUVH\�3ODLQWLIIV�

 'LQD�0��%DGDJOLDFFR�

���� 3ODLQWLII�'LQD�0��%DGDJOLDFFR��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�+DPPRQWRQ��1HZ�-HUVH\��2Q�RU�DURXQG�

-XQH����������3ODLQWLII�SXUFKDVHG�D������)RUG�)�����IURP�*HQWLOLQL�)RUG��DQ�

DXWKRUL]HG�)RUG�GHDOHU�LQ�:RRGELQH��1HZ�-HUVH\��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�

RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�

ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�

OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�

HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�

JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�

ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�

FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�

WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�

GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�WKH�

YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�WKLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�

DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2473    Page 50 of 338



�

�������
������������������9��

SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�

SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�

WKH�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�

DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�VKH�

SXUFKDVHG�WKH�YHKLFOH��VKH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�

UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��

DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�

PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�

DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�

VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH���
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 0LFKDHO�:LOVRQ�

���� 3ODLQWLII�0LFKDHO�:LOVRQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�3LQH�+LOO��1HZ�-HUVH\��,Q�RU�DURXQG�2FWREHU�

������3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����IURP�3RUVFKH�RI�&KHUU\�+LOO�LQ�

&KHUU\�+LOO��1HZ�-HUVH\��3ODLQWLII�QR�ORQJHU�RZQV�KLV�YHKLFOH��DIWHU�WUDGLQJ�LW�LQ�RQ�

$SULO����������DW�0LOOHU�)RUG�LQ�/XPEHUWRQ��1HZ�-HUVH\��'HIHQGDQWV�GLG�QRW�

GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�

ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������

'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�

FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�

HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�
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ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHTXLUHG�D�WUXFN�ZLWK�VWURQJ�WRZLQJ�FDSDFLW\�WKDW�FRPELQHG�

ZLWK�HIILFLHQW�JDV�PLOHDJH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�

HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�

XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�

YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�

DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�

'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�

HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�

GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�

JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�

DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�

RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�

XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��
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 1HZ�<RUN�3ODLQWLIIV�

 %ULDQ�8UEDQ��

���� 3ODLQWLII�%ULDQ�8UEDQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�.LQJVWRQ��1HZ�<RUN��2Q�RU�DURXQG�0DUFK�����������

3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����IURP�0HWUR�)RUG��DQ�DXWKRUL]HG�)RUG�

GHDOHU�LQ�6FKHQHFWDG\��1HZ�<RUN��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��

'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�

LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�

UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�

DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�

PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�

DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��

DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��'HIHQGDQWV�NQHZ�

DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�

GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�

3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�

YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��

HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�
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SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHTXLUHG�D�WUXFN�ZLWK�HQRXJK�SRZHU�WR�WRZ�KHDY\�ORDGV�DQG�KDXO�PDWHULDOV�IRU�KLV�

EXVLQHVV��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�

WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�

SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�

IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�

RI�)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�

5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��

EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�

ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��

DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��

1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�

LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�

HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��
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 2NODKRPD�3ODLQWLIIV�

 (GZDUG�+DWWHQ�

���� 3ODLQWLII�(GZDUG�+DWWHQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�:HVW�3ODLQV��0LVVRXUL��,Q�RU�DURXQG�6HSWHPEHU�������

3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����IURP�%RE�+XUOH\�)RUG��DQ�DXWKRUL]HG�

)RUG�GHDOHU�LQ�7XOVD��2NODKRPD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��

'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�

LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�

UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�

DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�

PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�

DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��

DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��'HIHQGDQWV�NQHZ�

DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�

GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�

3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�

YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��

HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�
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SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

SXUFKDVHG�WKH�YHKLFOH�LQ�SDUW�GXH�WR�³EHVW�LQ�FODVV´�WRUTXH�ILJXUHV�DQG�WKURWWOH�

UHVSRQVLYHQHVV�DQG�WKH�FRPSDQ\¶V�UHSXWDWLRQ�IRU�TXDOLW\�DQG�WRXJKQHVV��+DG�

'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�

DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�

ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�

HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�

RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�

GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��
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 'RQ�5HFNHU�

���� 3ODLQWLII�'RQ�5HFNHU��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�(DNO\��2NODKRPD��,Q�RU�DURXQG�$XJXVW�������3ODLQWLII�

SXUFKDVHG�D�QHZ������)RUG�)�����IURP�&XPPLQV�)RUG�/LQFROQ��,QF���DQ�

DXWKRUL]HG�)RUG�GHDOHU�LQ�:HDWKHUIRUG��2NODKRPD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�

RZQV�WKLV�YHKLFOH��0U��5HFNHU�SXUFKDVHG�WKH�YHKLFOH�IRU�IDUP�DQG�DJULFXOWXUH�XVH��

ZKLFK�UHTXLUHV�VLJQLILFDQW�WRZLQJ�SRZHU���'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�

DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�

V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�

GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�

HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�

RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�

FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�

SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�SRFNHW�ORVV�LQ�WKH�

IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�

DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�

GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�

3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�

YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2481    Page 58 of 338



�

�������
������������������9��

HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�

SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�E\�)RUG��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�

WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�

OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�

SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�

DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�

RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�

HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�

JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�

DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�

RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�

XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 2UHJRQ�3ODLQWLII�

D� .HQ�5\DQ�

���� 3ODLQWLII�.HQ�5\DQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��LV�

DQ�LQGLYLGXDO�UHVLGLQJ�LQ�$QFKRUDJH��$ODVND��2Q�RU�DURXQG�-XQH�����������3ODLQWLII�
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SXUFKDVHG�D�QHZ�)RUG�)�����6XSHU�'XW\�IURP�%XWOHU�)RUG��DQ�DXWKRUL]HG�)RUG�

GHDOHU�LQ�$VKODQG��2UHJRQ��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��

'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�

LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�

UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�

12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�

PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�

DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��

DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�

WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�

NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�

3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�

WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�

8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�

SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��

DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�
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ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��

IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 3HQQV\OYDQLD�3ODLQWLIIV�

D� &KULVWRSKHU�'LHWHULFN�

���� 3ODLQWLII�&KULVWRSKHU�'LHWHULFN��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�+DWILHOG��3HQQV\OYDQLD��2Q�RU�DURXQG�

-DQXDU\�����������3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�

)UHG�%HDQV�)RUG�RI�%R\HUWRZQ��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�%R\HUWRZQ��
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3HQQV\OYDQLD��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��3ODLQWLII�DOVR�

SUHYLRXVO\�RZQHG�D������)RUG�)�����6XSHU�'XW\�WKDW�KH�SXUFKDVHG�RQ�0D\����

������IURP�&KDSPDQ�)RUG�RI�+RUVKDP��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�

WKH�WLPH�WKH�YHKLFOHV�ZHUH�SXUFKDVHG��WKDW�WKH\�ZHUH�HTXLSSHG�ZLWK�HPLVVLRQV�

V\VWHPV�WKDW�WXUQHG�RII�RU�OLPLWHG�WKHLU�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�

GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�

HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�

WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�

LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKHVH�YHKLFOHV�ZLWKRXW�

SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW��������IRU�HDFK�YHKLFOH��'HIHQGDQWV�

NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�

3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�WKHVH�YHKLFOHV�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�

EHOLHI�WKDW�WKH\�ZHUH�³FOHDQ�GLHVHO´�YHKLFOHV�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO´�

YHKLFOHV��WKDW�WKH\�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZHUH�SURSHUO\�(3$�

FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�WKHLU�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�

WKURXJKRXW�WKHLU�XVHIXO�OLYHV��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�WKHVH�

YHKLFOHV��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�
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DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�

SXUFKDVHG�WKHVH�YHKLFOHV��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�

UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��

DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�

PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOHV�DFWXDOO\�HPLWWHG�XQODZIXOO\�

DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKHVH�YHKLFOHV�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�

KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

E� 3HWH�3HWHUVHQ�

���� 3ODLQWLII�3HWH�3HWHUVHQ��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�%R\HUWRZQ��3HQQV\OYDQLD��,Q�RU�DURXQG�-XO\�����������

3ODLQWLII�SXUFKDVHG�D�QHZ������)RUG�)�����6XSHU�'XW\�IURP�-RKQ�.HQQHG\�)RUG�
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&RQVKRKRFNHQ��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�&RQVKRKRFNHQ��3HQQV\OYDQLD��

3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��+H�RFFDVLRQDOO\�XVHV�KLV�)�����

6XSHU�'XW\�WR�SXOO�D�XWLOLW\�WUDLOHU��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�

WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�

WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�

HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�

DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�

GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�

HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��DQG�GLPLQLVKHG�YDOXH�RI�KLV�YHKLFOH��

'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�

FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�

HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�
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PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKLV�GHVLJQ�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�

HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�

VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�

DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�

RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�

XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 6RXWK�&DUROLQD�3ODLQWLII�

 $ODQ�)ODQGHUV�

���� 3ODLQWLII�$ODQ�)ODQGHUV��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�%OXIIWRQ��6RXWK�&DUROLQD��2Q�RU�DURXQG�'HFHPEHU�����

������3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����IURP�2�&��:HOFK�)RUG�/LQFROQ��
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,QF���DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�+DUGHHYLOOH��6RXWK�&DUROLQD��3ODLQWLII�SXUFKDVHG�

DQG�VWLOO�RZQV�WKLV�YHKLFOH��0U��)ODQGHUV�SXUFKDVHG�WKH�WUXFN�WR�KDXO�KLV�FDPSHU�

WUDLOHU��DPRQJ�RWKHU�UHDVRQV���'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�

WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�

WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�

FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�

HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�

DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�

FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�

UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�

SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�

³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�

VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�

HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�

XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�

UHSUHVHQWHG�E\�)RUG��+DG�)RUG�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�
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WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�

SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�

IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�

RI�)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�

5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��

EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�

ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��

RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�

GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 7H[DV�3ODLQWLIIV�

 :LOOLDP�0F.QLJKW�

���� 3ODLQWLII�:LOOLDP�0F.QLJKW��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�5DYHQQD��7H[DV��2Q�RU�DURXQG�)HEUXDU\�����

������3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����IURP�&ODVVLF�RI�7H[RPD�LQ�

'HQLVRQ��7H[DV��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�

GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�

ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�
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GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�

PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�

OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�

PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�

GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�

SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��'HIHQGDQWV�NQHZ�

DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�

GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�

3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�

YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��

HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�

SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�

VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP�

WKDW�SURYLGHG�SOHQW\�RI�SRZHU�UHTXLUHG�WR�WRZ�IDUP�HTXLSPHQW��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�
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WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�

WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 :LOOLDP�6SDUNV�

���� 3ODLQWLII�:LOOLDP�6SDUNV��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�%DQGHUD��7H[DV��,Q�RU�DURXQG�-XQH�����������

3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����6XSHU�'XW\�IURP�-HQQLQJV�$QGHUVRQ�

)RUG��DQ�DXWKRUL]HG�)RUG�GHDOHU�LQ�%RHUQH��7H[DV��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�

RZQV�WKLV�YHKLFOH��0U��6SDUNV�XVHV�KLV�)RUG�)�����IRU�KDXOLQJ��+H�KDV�D���¶�FDUJR�

WUDLOHU�DQG�D���¶�JRRVHQHFN�WUDLOHU�IRU�KDXOLQJ�ODUJH�HTXLSPHQW�DQG�PDWHULDOV��

'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�

LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�

UHGXFWLRQ�V\VWHP�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�

12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�

PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�

DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��
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DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�

YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�

WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH��DQG�GLPLQLVKHG�YDOXH�RI�KLV�

YHKLFOH��'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�

RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKLV�GHVLJQ�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�

HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�

WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�

VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�
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IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�

DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�

RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�

XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�

V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 -RKQQ\�7ROO\�

���� 3ODLQWLII�-RKQQ\�7ROO\��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��³3ODLQWLII´��

LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�$XVWLQ��7H[DV��,Q�RU�DURXQG�0D\�����������3ODLQWLII�

SXUFKDVHG�D�XVHG������)RUG�)�����6XSHU�'XW\�IURP�D�SULYDWH�VHOOHU�LQ�$XVWLQ��

7H[DV��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�

WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�

HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�

FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�

RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�

WKDW�DOORZHG�E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�

LQ�GHVLJQLQJ��PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�

HPLVVLRQ�FRQWUROV�KDV�FDXVHG�3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�
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UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�

SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�

³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�

VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�

HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�

XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�V\VWHP��DV�

UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG��3ODLQWLII�

UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�DGYHUWLVHPHQWV�RQ�)RUG¶V�

ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��

IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�HQJLQH��+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOH�DFWXDOO\�HPLWWHG�

XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�QRW�KDYH�

SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��3ODLQWLII�DQG�HDFK�&ODVV�

PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�DQG�RU�

PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�DVVRFLDWHG�ZLWK�

WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�KLJK�SUHPLXP�

IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�KDYH�SDLG�IRU�D�

VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�ORVVHV�E\�

RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�'HIHQGDQWV�QRU�DQ\�RI�
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WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�PHPEHUV�

RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�RI�WKH�

6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�SXUFKDVH��

 8WDK�3ODLQWLII�

D� .RKHQ�0DU]ROI�

���� 3ODLQWLII�.RKHQ�0DU]ROI��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�DQ�LQGLYLGXDO�UHVLGLQJ�LQ�7XPZDWHU��:DVKLQJWRQ��2Q�RU�DURXQG�

$XJXVW����������3ODLQWLII�SXUFKDVHG�D�XVHG������)RUG�)�����6XSHU�'XW\�IURP�

:DWWV�$XWRPRWLYH�LQ�$PHULFDQ�)RUN��8WDK��3ODLQWLII�SXUFKDVHG�DQG�VWLOO�RZQV�WKLV�

YHKLFOH��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�WLPH�WKH�YHKLFOH�ZDV�

SXUFKDVHG��WKDW�LW�ZDV�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�WKDW�WXUQHG�RII�RU�OLPLWHG�

LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�DQG�HPLWWHG�

SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�HPLWWHG�IURP�JDVROLQH�

SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�

IURP�D�³FOHDQ�GLHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�E\�IHGHUDO�ODZ��

'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��

PDUNHWLQJ��DQG�RU�VHOOLQJ�WKH�YHKLFOH�ZLWKRXW�SURSHU�HPLVVLRQ�FRQWUROV�KDV�FDXVHG�

3ODLQWLII�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�RYHUSD\PHQW�DW�WKH�WLPH�RI�SXUFKDVH�RI�

DW�OHDVW���������'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�LQDGHTXDWH�

HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�VXFK�IDFWV�
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RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�SXUFKDVHG�KLV�YHKLFOH�RQ�WKH�UHDVRQDEOH�EXW�

PLVWDNHQ�EHOLHI�WKDW�KLV�YHKLFOH�ZDV�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�HPLVVLRQ�

GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZDV�SURSHUO\�(3$�FHUWLILHG��DQG�

ZRXOG�UHWDLQ�DOO�RI�LWV�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�WKURXJKRXW�LWV�

XVHIXO�OLIH��3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�SXUFKDVHG�KLV�YHKLFOH��LQ�SDUW��EHFDXVH�

RI�WKH�GLHVHO�V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�

PDGH�E\�)RUG��3ODLQWLII�UHFDOOV�WKDW�EHIRUH�KH�SXUFKDVHG�WKH�YHKLFOH��KH�UHYLHZHG�

DGYHUWLVHPHQWV�RQ�)RUG¶V�ZHEVLWH�DQG�UHSUHVHQWDWLRQV�IURP�)RUG¶V�DXWKRUL]HG�

GHDOHU�WRXWLQJ�WKH�HIILFLHQF\��IXHO�HFRQRP\��DQG�SRZHU�DQG�SHUIRUPDQFH�RI�WKH�

HQJLQH��+DG�'HIHQGDQWV�GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�

YHKLFOH�DFWXDOO\�HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��

3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�YHKLFOH�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�LW��

3ODLQWLII�DQG�HDFK�&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�

)RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�

HQWHUSULVH�DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�

ZRXOG�KDYH�SDLG�IRU�D�VLPLODU�YHKLFOH�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�

SRFNHW�ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�SXUFKDVH��1HLWKHU�

'HIHQGDQWV�QRU�DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�

3ODLQWLII�RU�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�
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GHIHFWLYH�QDWXUH�RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�SULRU�WR�SXUFKDVH��

 :HVW�9LUJLQLD�3ODLQWLII�

 9DOXH�$GGLWLYHV�//&�

���� 3ODLQWLII�9DOXH�$GGLWLYHV�//&��IRU�WKH�SXUSRVH�RI�WKLV�SDUDJUDSK��

³3ODLQWLII´��LV�D�FRUSRUDWH�HQWLW\�RUJDQL]HG�XQGHU�WKH�ODZV�RI�:HVW�9LUJLQLD�DQG�

ZLWK�D�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�0RUJDQWRZQ��:HVW�9LUJLQLD��3ODLQWLII�OHDVHV�

IRXU������)RUG�)����V�IURP�$OOLHG�7UXFN�/HDVLQJ��//&�LQ�0LQHUDO�:HOOV��:HVW�

9LUJLQLD��SXUVXDQW�WR�D�0DVWHU�/HDVH�$JUHHPHQW�H[HFXWHG�LQ�-DQXDU\�������(DFK�RI�

WKHVH�OHDVHV�UXQV�IRU����PRQWKV�DQG�XS�WR���������PLOHV��DQG�LQFOXGHV�DQ�RSWLRQ�WR�

SXUFKDVH�DW�WKH�HQG�RI�WKH�OHDVH�WHUP��'HIHQGDQWV�GLG�QRW�GLVFORVH�WR�3ODLQWLII�DW�WKH�

WLPH�WKH�YHKLFOHV�ZHUH�OHDVHG��WKDW�WKH\�ZHUH�HTXLSSHG�ZLWK�DQ�HPLVVLRQV�V\VWHP�

WKDW�WXUQHG�RII�RU�OLPLWHG�LWV�HPLVVLRQV�UHGXFWLRQ�V\VWHP�GXULQJ�FRPPRQ�GULYLQJ�

FRQGLWLRQV��DQG�HPLWWHG�SROOXWDQWV�VXFK�DV�12[�DW�PDQ\�PXOWLSOHV�RI�HPLVVLRQV�

HPLWWHG�IURP�JDVROLQH�SRZHUHG�YHKLFOHV��DW�PDQ\�WLPHV�WKH�OHYHO�D�UHDVRQDEOH�

OHVVHH�ZRXOG�H[SHFW�IURP�D�³&OHDQ�'LHVHO�´�DQG�DW�PDQ\�PXOWLSOHV�RI�WKDW�DOORZHG�

E\�IHGHUDO�ODZ��'HIHQGDQWV¶�XQIDLU��XQODZIXO��DQG�GHFHSWLYH�FRQGXFW�LQ�GHVLJQLQJ��

PDQXIDFWXULQJ��PDUNHWLQJ��DQG�RU�OHDVLQJ�WKH�YHKLFOHV�ZLWKRXW�SURSHU�HPLVVLRQ�

FRQWUROV�KDV�FDXVHG�3ODLQWLII�WR�VXIIHU�RXW�RI�SRFNHW�ORVV�LQ�WKH�IRUP�RI�

RYHUSD\PHQW�IRU�LWV�OHDVHV��'HIHQGDQWV�NQHZ�DERXW��RU�UHFNOHVVO\�GLVUHJDUGHG��WKH�
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LQDGHTXDWH�HPLVVLRQ�FRQWUROV�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��EXW�GLG�QRW�GLVFORVH�

VXFK�IDFWV�RU�WKHLU�HIIHFWV�WR�3ODLQWLII��VR�3ODLQWLII�OHDVHG�WKH�YHKLFOHV�RQ�WKH�

UHDVRQDEOH�EXW�PLVWDNHQ�EHOLHI�WKDW�WKH�YHKLFOHV�ZHUH�D�³FOHDQ�GLHVHO´�DQG�RU�D�³ORZ�

HPLVVLRQ�GLHVHO�´�FRPSOLHG�ZLWK�8�6��HPLVVLRQV�VWDQGDUGV��ZHUH�SURSHUO\�(3$�

FHUWLILHG��DQG�ZRXOG�UHWDLQ�DOO�RI�WKHLU�SURPLVHG�IXHO�HFRQRP\�DQG�SHUIRUPDQFH��

3ODLQWLII�VHOHFWHG�DQG�XOWLPDWHO\�OHDVHG�WKH�YHKLFOHV��LQ�SDUW��EHFDXVH�RI�WKH�GLHVHO�

V\VWHP��DV�UHSUHVHQWHG�WKURXJK�DGYHUWLVHPHQWV�DQG�UHSUHVHQWDWLRQV�PDGH�E\�)RUG���

,Q�FRQGXFWLQJ�LWV�EXVLQHVV��3ODLQWLII�QHHGV�WUXFNV�ZLWK�DPSOH�SRZHU�WR�WRZ�WUDLOHUV��

KHDY\�HTXLSPHQW��DQG�VXSSOLHV���0DQDJHUV�DQG�SHUVRQQHO�DW�9DOXH�$GGLWLYHV�//&�

GURYH�DQG�FRQVLGHUHG�RWKHU�WUXFNV�EXW�GHFLGHG�WR�OHDVH�WKH�)�����GLHVHOV�EDVHG�RQ�

EHVW�LQ�FODVV�WRZLQJ�FDSDFLW\��WRUTXH��IXHO�HFRQRP\��DQG�)RUG¶V�UHSXWDWLRQ�IRU�

TXDOLW\���7KH�PDQDJHU�DW�9DOXH�$GGLWLYHV�//&�ZKR�UHVHDUFKHG�DQG�VHOHFWHG�WKH�

YHKLFOHV�IRU�OHDVH�UHFDOOV�UHYLHZLQJ�D�)RUG�EURFKXUH�IURP�$OOLHG�7UXFN�/HDVLQJ��

//&�KLJKOLJKWLQJ�WKH������)����V�DQG�IHDWXULQJ�WKHLU�WRZLQJ�SRZHU��SHUIRUPDQFH��

DQG�IXHO�HFRQRP\��7KH�WRZLQJ�SRZHU�ZDV�SDUWLFXODUO\�LPSRUWDQW�JLYHQ�3ODLQWLII¶V�

ZRUN�KDXOLQJ�KHDY\�ORDGV���7KH�VDPH�PDQDJHU�GLVFXVVHG�WKH�YHKLFOHV�ZLWK�WKH�

GHDOHU��LQFOXGLQJ�D�GLVFXVVLRQ�RI�WKH�YHKLFOHV¶�SRZHU��WRZLQJ�FDSDFLW\��DQG�IXHO�

HFRQRP\��7KH�GHDOHU�DOVR�H[SODLQHG�WKH�6HOHFWLYH�&DWDO\WLF�5HGXFWLRQ�HPLVVLRQV�

V\VWHP�WKDW�UHTXLUHG�WKH�DGGLWLRQ�RI�'LHVHO�([KDXVW�)OXLG�SHULRGLFDOO\��7KH�

PDQDJHU�DOVR�FRQGXFWHG�KLV�RZQ�UHVHDUFK�DERXW�WKH�)����V�RQOLQH�SULRU�WR�
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FRPPLWWLQJ�WR�OHDVLQJ�IRXU�YHKLFOHV�RQ�EHKDOI�RI�3ODLQWLII���+DG�'HIHQGDQWV�

GLVFORVHG�WKH�PDQLSXODWLRQ�RI�HPLVVLRQV�RU�WKH�IDFW�WKDW�WKH�YHKLFOHV�DFWXDOO\�

HPLWWHG�XQODZIXOO\�DQG�RU�XQH[SHFWHGO\�KLJK�OHYHOV�RI�SROOXWDQWV��3ODLQWLII�ZRXOG�

QRW�KDYH�OHDVHG�WKH�YHKLFOHV�RU�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHP��3ODLQWLII�DQG�HDFK�

&ODVV�PHPEHU�KDV�VXIIHUHG�DQ�DVFHUWDLQDEOH�ORVV�DV�D�UHVXOW�RI�)RUG¶V�RPLVVLRQV�

DQG�RU�PLVUHSUHVHQWDWLRQV�DQG�'HIHQGDQWV¶�RSHUDWLRQ�RI�D�5,&2�HQWHUSULVH�

DVVRFLDWHG�ZLWK�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��

D�KLJK�SUHPLXP�IRU�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�FRPSDUHG�WR�ZKDW�WKH\�ZRXOG�

KDYH�SDLG�IRU�VLPLODU�YHKLFOHV�ZLWK�D�JDVROLQH�SRZHUHG�HQJLQH��DQG�RXW�RI�SRFNHW�

ORVVHV�E\�RYHUSD\LQJ�IRU�WKH�YHKLFOHV�DW�WKH�WLPH�RI�OHDVH��1HLWKHU�'HIHQGDQWV�QRU�

DQ\�RI�WKHLU�DJHQWV��GHDOHUV��RU�RWKHU�UHSUHVHQWDWLYHV�LQIRUPHG�3ODLQWLII�RU�&ODVV�

PHPEHUV�RI�WKH�H[LVWHQFH�RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�DQG�RU�GHIHFWLYH�QDWXUH�

RI�WKH�6XSHU�'XW\�GLHVHO�HQJLQH�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SULRU�WR�

OHDVH��

���� $OO�RI�WKH�3ODLQWLIIV�HLWKHU�WKURXJK�WKHLU�LQWHUDFWLRQ�DW�WKH�GHDOHUVKLS�RU�

WKURXJK�WKHLU�H[SRVXUH�WR�)RUG�DGYHUWLVLQJ�FRXOG�KDYH�EHHQ�WROG�WKH�WUXWK�E\�)RUG���

,Q�WKHVH�YHQXHV��)RUG�FRXOG�KDYH�GLVFORVHG�PDWHULDO�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�

RSHUDWLRQ�RI�WKH�YHKLFOHV�HPLVVLRQV�V\VWHP��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��GLVFORVLQJ�

WKDW��L��%RVFK�DQG�)RUG�KDG�ZRUNHG�WRJHWKHU�WR�SURJUDP�WKH�YHKLFOHV¶�VRIWZDUH�DQG�

HPLVVLRQV�V\VWHP�WR�RSHUDWH�LQ�RQH�PDQQHU�LQ�D�ODERUDWRU\�G\QDPRPHWHU�WHVW�DQG�
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PDWHULDOO\�GLIIHUHQW�RQ�WKH�URDG���LL��WKDW�WKH�HPLVVLRQV�ZHUH�EHLQJ�PDQLSXODWHG�

VXFK�WKDW�WKH�YHKLFOHV�HPLVVLRQV�IRRWSULQW�ZDV�IDU�GLIIHUHQW�WKDQ�WKH�JDV�

FRXQWHUSDUW���LLL��WKDW�)RUG�DQG�%RVFK�KDG�ZRUNHG�WRJHWKHU�WR�FRQFHDO�WKH�DERYH�

IURP�WKH�SXEOLF��DQG��LY��WKH�YHKLFOHV�ZHUH�QRW�ODZIXOO\�RQ�WKH�URDG��

���� ,Q�DGGLWLRQ��%RVFK�FRXOG�KDYH�GLVFORVHG�WKH�DERYH�IDFWV�LQ�SUHVV�

UHOHDVHV��DGYHUWLVHPHQWV�IRU�%RVFK�SURGXFWV��DQG�RU�RQ�%RVFK¶V�ZHEVLWH��

 'HIHQGDQWV�

 )RUG�0RWRU�&RPSDQ\�

���� )RUG�0RWRU�&RPSDQ\�LV�D�FRUSRUDWLRQ�GRLQJ�EXVLQHVV�LQ�DOO����VWDWHV�

DQG�WKH�'LVWULFW�RI�&ROXPELD��DQG�LV�RUJDQL]HG�XQGHU�WKH�ODZV�RI�WKH�6WDWH�RI�

'HODZDUH��ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�'HDUERUQ��0LFKLJDQ���

���� $W�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��)RUG�PDQXIDFWXUHG��VROG��DQG�

ZDUUDQWHG�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKURXJKRXW�WKH�8QLWHG�6WDWHV��)RUG�DQG�RU�LWV�

DJHQWV��GLYLVLRQV��RU�VXEVLGLDULHV�GHVLJQHG��PDQXIDFWXUHG��DQG�LQVWDOOHG�WKH�GLHVHO�

HQJLQH�V\VWHPV�RQ�WKH�3ROOXWLQJ�9HKLFOHV��)RUG�DOVR�GHYHORSHG�DQG�GLVVHPLQDWHG�

WKH�RZQHU¶V�PDQXDOV��VXSSOHPHQWV��DQG�ZDUUDQW\�ERRNOHWV��DGYHUWLVHPHQWV��DQG�

RWKHU�SURPRWLRQDO�PDWHULDOV�UHODWLQJ�WR�WKH�3ROOXWLQJ�9HKLFOHV��DQG�)RUG�SURYLGHG�

WKHVH�WR�LWV�DXWKRUL]HG�GHDOHUV�IRU�WKH�H[SUHVV�SXUSRVH�RI�KDYLQJ�WKHVH�GHDOHUV�SDVV�

VXFK�PDWHULDOV�WR�SRWHQWLDO�SXUFKDVHUV�DW�WKH�SRLQW�RI�VDOH��)RUG�DOVR�FUHDWHG��

GHVLJQHG��DQG�GLVVHPLQDWHG�LQIRUPDWLRQ�DERXW�WKH�TXDOLW\�RI�WKH�3ROOXWLQJ�)RUG�
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9HKLFOHV�WR�YDULRXV�DJHQWV�RI�YDULRXV�SXEOLFDWLRQV�IRU�WKH�H[SUHVV�SXUSRVH�RI�

KDYLQJ�WKDW�LQIRUPDWLRQ�UHDFK�SRWHQWLDO�FRQVXPHUV���

���� )RUG�DQQRXQFHG�RQ�$SULO����������WKDW�WKH�'HSDUWPHQW�RI�-XVWLFH�KDV�

RSHQHG�D�FULPLQDO�LQTXLU\�LQWR�)RUG¶V�HPLVVLRQV�FHUWLILFDWLRQ�SURFHVV��

 7KH�%RVFK�'HIHQGDQWV�

���� )URP�DW�OHDVW������XQWLO�������5REHUW�%RVFK�*PE+��5REHUW�%RVFK�

//&��DQG�FXUUHQWO\�XQQDPHG�%RVFK�HPSOR\HHV��WRJHWKHU��³%RVFK´��ZHUH�NQRZLQJ�

DQG�DFWLYH�SDUWLFLSDQWV�LQ�WKH�FUHDWLRQ��GHYHORSPHQW��PDUNHWLQJ��DQG�VDOH�RI�LOOHJDO�

GHIHDW�GHYLFHV�VSHFLILFDOO\�GHVLJQHG�WR�HYDGH�8�6��HPLVVLRQV�UHTXLUHPHQWV�LQ�

YHKLFOHV�VROG�VROHO\�LQ�WKH�8QLWHG�6WDWHV�DQG�(XURSH��7KHVH�YHKLFOHV�LQFOXGH�WKH�

)RUG�YHKLFOHV�LQ�WKLV�FDVH�DQG�WKH�'RGJH�5DP������(FR'LHVHO�DQG�-HHS�*UDQG�

&KHURNHH�(FR'LHVHO��DV�ZHOO�DV�PRGHOV�PDGH�E\�9RONVZDJHQ��$XGL��3RUVFKH��

*HQHUDO�0RWRUV��DQG�0HUFHGHV���

���� 7KH�IROORZLQJ�LV�D�OLVW��LQFOXGLQJ�WKH�)RUG�YHKLFOHV�LQ�WKLV�FDVH��RI�DOO�

GLHVHO�PRGHOV�LQ�WKH�8QLWHG�6WDWHV�ZLWK�%RVFK�VXSSOLHG�VRIWZDUH�ZKRVH�HPLVVLRQV�

H[FHHG�IHGHUDO�DQG�&DOLIRUQLD�HPLVVLRQ�VWDQGDUGV�DQG�ZKRVH�HPLVVLRQV�DUH�EH\RQG�

ZKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�IURP�YHKLFOHV�PDUNHWHG�DV�³FOHDQ´�RU�

³ORZ�HPLVVLRQ´��
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�
�

���� 3ODLQWLIIV�HVWLPDWH�WKDW�%RVFK�KDV�IDFLOLWDWHG�WKH�VDOH�RI�RYHU�WZR�

PLOOLRQ�YHKLFOHV�LQ�WKH�8�6��WKDW�KDYH�HPLVVLRQV�VRIWZDUH�WKDW�LV�PDQLSXODWLQJ�

HPLVVLRQ�FRQWUROV���7KH�%RVFK�HQWLWLHV�SDUWLFLSDWHG�QRW�MXVW�LQ�WKH�GHYHORSPHQW�RI�

WKH�GHIHDW�GHYLFH��EXW�DOVR�LQ�WKH�VFKHPH�WR�SUHYHQW�8�6��UHJXODWRUV�IURP�

XQFRYHULQJ�WKH�GHYLFH¶V�WUXH�IXQFWLRQDOLW\��0RUHRYHU��HDFK�%RVFK�HQWLWLHV¶�

SDUWLFLSDWLRQ�ZDV�QRW�OLPLWHG�WR�HQJLQHHULQJ�WKH�GHIHDW�GHYLFH��LQ�D�FROODERUDWLRQ�
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GHVFULEHG�DV�XQXVXDOO\�FORVH���5DWKHU��%RVFK�*PE+�DQG�%RVFK�//&�PDUNHWHG�

³FOHDQ�GLHVHO´�LQ�WKH�8QLWHG�6WDWHV�DQG�FRPPXQLFDWHG�ZLWK�8�6��UHJXODWRUV�DERXW�

WKH�EHQHILWV�RI�³FOHDQ�GLHVHO�´�DQRWKHU�KLJKO\�XQXVXDO�DFWLYLW\�IRU�D�PHUH�VXSSOLHU��

7KHVH�OREE\LQJ�HIIRUWV��WDNHQ�WRJHWKHU�ZLWK�HYLGHQFH�RI�HDFK�%RVFK�HQWLWLHV¶�DFWXDO�

NQRZOHGJH�WKDW�LWV�VRIWZDUH�FRXOG�EH�RSHUDWHG�DV�D�GHIHDW�GHYLFH�DQG�SDUWLFLSDWLRQ�

LQ�FRQFHDOLQJ�WKH�WUXH�IXQFWLRQDOLW\�RI�WKH�GHYLFH�IURP�8�6��UHJXODWRUV��FDQ�EH�

LQWHUSUHWHG�RQO\�RQH�ZD\�XQGHU�8�6��ODZ��HDFK�%RVFK�HQWLW\�ZDV�D�NQRZLQJ�DQG�

DFWLYH�SDUWLFLSDQW�LQ�D�PDVVLYH��GHFDGH�ORQJ�FRQVSLUDF\�ZLWK�HDFK�PDQXIDFWXUHU��

)RUG��9RONVZDJHQ��$XGL��0HUFHGHV��*HQHUDO�0RWRUV��DQG�RWKHUV�WR�GHIUDXG�8�6��

FRQVXPHUV��UHJXODWRUV��DQG�GLHVHO�FDU�SXUFKDVHUV�DQG�OHVVHHV��%RVFK�*PE+�DQG�

%RVFK�//&�KDYH�HQDEOHG�DSSUR[LPDWHO\�WZR�PLOOLRQ�YHKLFOHV�WR�EH�RQ�WKH�URDG�LQ�

WKH�8QLWHG�6WDWHV�SROOXWLQJ�DW�OHYHOV�WKDW�H[FHHG�ZKDW�LV�H[SHFWHG�E\�D�UHDVRQDEOH�

FRQVXPHU��DV�ZHOO�DV�HPLVVLRQV�VWDQGDUGV�DQG�XVH�VRIWZDUH�WKDW�PDQLSXODWHV�

HPLVVLRQ�FRQWUROV�LQ�D�PDQQHU�QRW�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��

���� 5REHUW�%RVFK�*PE+�LV�D�*HUPDQ�PXOWLQDWLRQDO�HQJLQHHULQJ�DQG�

HOHFWURQLFV�FRPSDQ\�KHDGTXDUWHUHG�LQ�*HUOLQJHQ��*HUPDQ\��5REHUW�%RVFK�*PE+�

LV�WKH�SDUHQW�FRPSDQ\�RI�5REHUW�%RVFK�//&��5REHUW�%RVFK�*PE+��GLUHFWO\�DQG�RU�

WKURXJK�LWV�1RUWK�$PHULFDQ�VXEVLGLDU\�5REHUW�%RVFK�//&��DW�DOO�PDWHULDO�WLPHV��

GHVLJQHG��PDQXIDFWXUHG��DQG�VXSSOLHG�HOHPHQWV�RI�WKH�GHIHDW�GHYLFH�WR�)RUG�IRU�XVH�

LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��%RVFK�*PE+�LV�VXEMHFW�WR�WKH�SHUVRQDO�MXULVGLFWLRQ�
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RI�WKLV�&RXUW�EHFDXVH�LW�KDV�DYDLOHG�LWVHOI�RI�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�WKURXJK�

LWV�PDQDJHPHQW�DQG�FRQWURO�RYHU�%RVFK�//&�DQG�RYHU�WKH�GHVLJQ��GHYHORSPHQW��

PDQXIDFWXUH��GLVWULEXWLRQ��WHVWLQJ��DQG�VDOH�RI�KXQGUHGV�RI�WKRXVDQGV�RI�WKH�GHIHDW�

GHYLFHV�LQVWDOOHG�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�VROG�RU�OHDVHG�LQ�WKH�8QLWHG�6WDWHV��

(PSOR\HHV�RI�%RVFK�*PE+�DQG�%RVFK�//&�KDYH�FROODERUDWHG�LQ�WKH�HPLVVLRQV�

VFKHPH�ZLWK�)RUG�LQ�WKLV�MXGLFLDO�GLVWULFW�DQG�KDYH�EHHQ�SUHVHQW�LQ�WKLV�GLVWULFW��

���� 5REHUW�%RVFK�//&�LV�D�'HODZDUH�OLPLWHG�OLDELOLW\�FRPSDQ\�ZLWK�LWV�

SULQFLSDO�SODFH�RI�EXVLQHVV�ORFDWHG�DW�������+LOOV�7HFK�'ULYH��)DUPLQJWRQ�+LOOV��

0LFKLJDQ��5REHUW�%RVFK�//&�LV�D�ZKROO\�RZQHG�VXEVLGLDU\�RI�5REHUW�%RVFK�

*PE+��5REHUW�%RVFK�//&��GLUHFWO\�DQG�RU�LQ�FRQMXQFWLRQ�ZLWK�LWV�SDUHQW�5REHUW�

%RVFK�*PE+��DW�DOO�PDWHULDO�WLPHV��GHVLJQHG��PDQXIDFWXUHG��DQG�VXSSOLHG�HOHPHQWV�

RI�WKH�GHIHDW�GHYLFH�WR�)RUG�IRU�XVH�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

���� %RWK�%RVFK�*PE+�DQG�%RVFK�//&��FROOHFWLYHO\��³%RVFK´��RSHUDWH�

XQGHU�WKH�XPEUHOOD�RI�WKH�%RVFK�*URXS��ZKLFK�HQFRPSDVVHV�VRPH�����VXEVLGLDULHV�

DQG�FRPSDQLHV��7KH�³%RVFK�*URXS´�LV�GLYLGHG�LQWR�IRXU�EXVLQHVV�VHFWRUV��0RELOLW\�

6ROXWLRQV��IRUPHUO\�$XWRPRWLYH�7HFKQRORJ\���,QGXVWULDO�7HFKQRORJ\��&RQVXPHU�

*RRGV��DQG�(QHUJ\�DQG�%XLOGLQJ�7HFKQRORJ\��7KH�0RELOLW\�6ROXWLRQV�VHFWRU��

ZKLFK�VXSSOLHV�SDUWV�WR�WKH�DXWRPRWLYH�LQGXVWU\��DQG�LWV�'LHVHO�6\VWHPV�GLYLVLRQ��

ZKLFK�GHYHORSV��PDQXIDFWXUHUV�DQG�DSSOLHV�GLHVHO�V\VWHPV��DUH�SDUWLFXODUO\�DW�LVVXH�

KHUH�DQG�LQFOXGH�WKH�UHOHYDQW�LQGLYLGXDOV�DW�ERWK�%RVFK�*PE+�DQG�%RVFK�//&��
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%RVFK¶V�VHFWRUV�DQG�GLYLVLRQV�DUH�JURXSHG�QRW�E\�ORFDWLRQ��EXW�E\�VXEMHFW�PDWWHU��

0RELOLW\�6ROXWLRQV�LQFOXGHV�WKH�LQGLYLGXDOV�LQYROYHG�LQ�WKH�5,&2�HQWHUSULVH�DQG�

FRQVSLUDF\�DW�ERWK�%RVFK�*PE+�DQG�%RVFK�//&��6RPH�LQGLYLGXDOV�ZRUNHG�DW�ERWK�

%RVFK�//&�DQG�%RVFK�*PE+�GXULQJ�WKH�FRXUVH�RI�WKH�5,&2�FRQVSLUDF\��7KH�DFWV�

RI�LQGLYLGXDOV�GHVFULEHG�LQ�WKLV�&RPSODLQW�KDYH�EHHQ�DVVRFLDWHG�ZLWK�%RVFK�*PE+�

DQG�%RVFK�//&�ZKHQHYHU�SRVVLEOH��5HJDUGOHVV�RI�ZKHWKHU�DQ�LQGLYLGXDO�ZRUNV�IRU�

%RVFK�//&�LQ�WKH�8QLWHG�6WDWHV�RU�%RVFK�*PE+�LQ�*HUPDQ\��WKH�LQGLYLGXDOV�RIWHQ�

KROG�WKHPVHOYHV�RXW�DV�ZRUNLQJ�IRU�³%RVFK�´�7KLV�FROOHFWLYH�LGHQWLW\�LV�FDSWXUHG�E\�

%RVFK¶V�PLVVLRQ�VWDWHPHQW��³:H�DUH�%RVFK�´�D�XQLI\LQJ�SULQFLSOH�WKDW�OLQNV�HDFK�

HQWLW\�DQG�SHUVRQ�ZLWKLQ�WKH�%RVFK�*URXS���%RVFK�GRFXPHQWV�DQG�SUHVV�UHOHDVHV�

RIWHQ�UHIHU�WR�WKH�VRXUFH�RI�WKH�GRFXPHQW�DV�³%RVFK´�ZLWKRXW�LGHQWLI\LQJ�DQ\�

SDUWLFXODU�%RVFK�HQWLW\��7KXV��WKH�LGHQWLW\�RI�ZKLFK�%RVFK�GHIHQGDQW�ZDV�WKH�

DXWKRU�RI�VXFK�GRFXPHQWV�DQG�SUHVV�UHOHDVHV�FDQQRW�EH�DVFHUWDLQHG�ZLWK�FHUWDLQW\�

XQWLO�%RVFK�*PE+�DQG�%RVFK�//&�UHVSRQG�WR�GLVFRYHU\�UHTXHVWV�LQ�WKLV�PDWWHU��

���� %RVFK�KROGV�LWVHOI�RXW�WR�WKH�ZRUOG�DV�RQH�HQWLW\��³WKH�%RVFK�*URXS�´�

7KH�'LHVHO�6\VWHPV�GLYLVLRQ��ZKLFK�GHYHORSHG�WKH�('&�����LV�GHVFULEHG�DV�SDUW�RI�

WKH�%RVFK�*URXS��,Q�WKH�FDVH�RI�WKH�0RELOLW\�6ROXWLRQV�VHFWRU��ZKLFK�RYHUVHHV�WKH�

�������������������������������������������
��([KLELW����%RVFK������$QQXDO�5HSRUW��DYDLODEOH�DW�KWWS���ZZZ�ERVFK�FRP�HQ�

FRP�ERVFKBJURXS�ERVFKBILJXUHV�SXEOLFDWLRQV�DUFKLYH�DUFKLYH�FJ���SKS��
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'LHVHO�6\VWHPV�*URXS��WKH�%RVFK�*URXS�FRPSHWHV�ZLWK�RWKHU�ODUJH�DXWRPRWLYH�

VXSSOLHUV���

���� 7KH�%RVFK�SXEOLFDWLRQ�%RVFK�LQ�1RUWK�$PHULFD�UHSUHVHQWV�WKDW�³%RVFK�

VXSSOLHV�������FOHDQ�GLHVHO�IXHO�WHFKQRORJ\�IRU�FDUV�DQG�WUXFNV�´�7KURXJKRXW�WKH�

GRFXPHQW�GHVFULELQJ�LWV�1RUWK�$PHULFDQ�RSHUDWLRQV��WKH�FRPSDQ\�UHIHUV�WR�LWVHOI�DV�

³%RVFK´�RU�³WKH�%RVFK�*URXS�´��

���� 7KH�%RVFK�LQ�1RUWK�$PHULFD�GRFXPHQW�SURFODLPV�WKDW�$XWRPRWLYH�

7HFKQRORJ\�LV�³%RVFK¶V�ODUJHVW�EXVLQHVV�VHFWRU�LQ�1RUWK�$PHULFD�´�,Q�WKLV�

SXEOLFDWLRQ��%RVFK�QHYHU�GHVFULEHV�WKH�DFWLRQV�RI�DQ\�VHSDUDWH�%RVFK�OHJDO�HQWLW\��

OLNH�%RVFK�//&��ZKHQ�GHVFULELQJ�LWV�EXVLQHVV��EXW�DOZD\V�KROGV�LWVHOI�RXW�DV�³WKH�

%RVFK�*URXS�´��

���� *HUPDQ�DXWKRULWLHV�DUH�QRZ�LQYHVWLJDWLQJ�%RVFK�*PE+�DQG�WKH�UROH�LQ�

WKH�HPLVVLRQV�VFDQGDO�DQG�DUH�IRFXVLQJ�RQ�FHUWDLQ�%RVFK�HPSOR\HHV���

�������������������������������������������
��6HH��H�J���([KLELW����%RVFK¶V������$QQXDO�5HSRUW��DYDLODEOH�DW�

KWWSV���DVVHWV�ERVFK�FRP�PHGLD�JOREDO�ERVFKBJURXS�RXUBILJXUHV�SGI�ERVFK�DQQXDO�
UHSRUW������SGI������

��([KLELW����%RVFK�LQ�1RUWK�$PHULFD��0D\��������DYDLODEOH�DW�
KWWS���ZZZ�ERVFK�XV�FRQWHQW�ODQJXDJH��GRZQORDGV�%,1$���SGI��DW����

��,G��DW����
��([KLELW����7KUHH�%RVFK�0DQDJHUV�7DUJHWHG�DV�*HUPDQ�'LHVHO�3UREH�([SDQGV��

%ORRPEHUJ��-XQH������������KWWSV���ZZZ�EORRPEHUJ�FRP�QHZV�DUWLFOHV���������
���WKUHH�ERVFK�PDQDJHUV�WDUJHWHG�DV�JHUPDQ�GLHVHO�SUREH�H[SDQGV��

�
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7KUHH�%RVFK�0DQDJHUV�7DUJHWHG�DV�*HUPDQ�'LHVHO�
3UREH�([SDQGV�

$�*HUPDQ�SUREH�LQWR�ZKHWKHU�5REHUW�%RVFK�*PE+�
KHOSHG�9RONVZDJHQ�$*�FKHDW�RQ�HPLVVLRQV�WHVWV�
LQWHQVLILHG�DV�6WXWWJDUW�SURVHFXWRUV�VDLG�WKH\�ZHUH�
IRFXVLQJ�RQ�WKUHH�PDQDJHUV�DW�WKH�FDU�SDUWV�PDNHU��

:KLOH�6WXWWJDUW�SURVHFXWRUV�GLGQ¶W�LGHQWLI\�WKH�
HPSOR\HHV��WKH�VWHS�LQGLFDWHV�WKDW�LQYHVWLJDWRUV�PD\�KDYH�
IRXQG�VSHFLILF�HYLGHQFH�LQ�WKH�SUREH��3UHYLRXVO\��
SURVHFXWRUV�KDYH�VDLG�WKH\�ZHUH�ORRNLQJ�LQWR�WKH�UROH�
³XQLGHQWLILHG´�%RVFK�HPSOR\HHV�PD\�KDYH�SOD\HG�LQ�
SURYLGLQJ�VRIWZDUH�WKDW�ZDV�XVHG�WR�FKHDW�RQ�HPLVVLRQ�
WHVWV��

³:H�KDYH�RSHQHG�D�SUREH�DJDLQVW�DOO�WKUHH�RQ�VXVSLFLRQV�
WKH\�DLGHG�IUDXG�LQ�FRQQHFWLRQ�WR�SRVVLEOH�PDQLSXODWLRQ�
LQ�HPLVVLRQV�WUHDWPHQWV�LQ�9:�FDUV�´�-DQ�+RO]QHU��D�
VSRNHVPDQ�IRU�WKH�DJHQF\��VDLG�LQ�DQ�HPDLOHG�VWDWHPHQW��
³$OO�RI�WKHP�DUH�PDQDJHUV�ZLWK�WKH�KLJKHVW�LQ�PLGGOH�
PDQDJHPHQW�´�

%RVFK��ZKLFK�LV�DOVR�EHLQJ�LQYHVWLJDWHG�E\�WKH�8�6��
'HSDUWPHQW�RI�-XVWLFH��KDV�EHHQ�FDXJKW�XS�LQ�WKH�9:�
GLHVHO�VFDQGDO�WKDW�HPHUJHG�LQ������RYHU�DOOHJDWLRQV�LWV�
HPSOR\HHV�PD\�KDYH�KHOSHG�ULJ�VRIWZDUH�WKDW�KHOSHG�WKH�
FDUPDNHU�WR�FKHDW�HPLVVLRQ�WHVWV��(DUOLHU�WKLV�\HDU��
6WXWWJDUW�SURVHFXWRUV�RSHQHG�D�VLPLODU�SUREH�LQWR�%RVFK¶V�
UROH�LQ�FRQQHFWLRQ�ZLWK�HPLVVLRQ�WHVWV�RI�'DLPOHU�FDUV��

$�VSRNHVPDQ�IRU�%RVFK�VDLG�WKDW�ZKLOH�KH�FDQ¶W�FRPPHQW�
RQ�LQGLYLGXDO�HPSOR\HHV��WKH�FRPSDQ\�µWDNHV�WKH�RYHUDOO�
DOOHJDWLRQV�LQ�GLHVHO�FDVHV�VHULRXVO\�DQG�KDV�EHHQ�
FRRSHUDWLQJ�IXOO\�IURP�WKH�EHJLQQLQJ�RI�WKH�SUREHV�´�

7KH�6WXWWJDUW�SUREH�LV�UXQQLQJ�SDUDOOHO�WR�WKH�FHQWUDO�
FULPLQDO�LQYHVWLJDWLRQ�LQ�%UDXQVFKZHLJ��FORVHU�WR�9:¶V�
KHDGTXDUWHUV��7KDW�LQYHVWLJDWLRQ�LV�WDUJHWLQJ�QHDUO\����
SHRSOH�RQ�IUDXG�DOOHJDWLRQV�UHODWHG�WR�GLHVHO�HPLVVLRQ�
VRIWZDUH��LQFOXGLQJ�IRUPHU�9:�&KLHI�([HFXWLYH�2IILFHU�
0DUWLQ�:LQWHUNRUQ��

3URVHFXWRUV¶�LQWHUHVW�H[WHQGV�WR�PXOWLSOH�XQLWV�LQ�WKH�9:�
IDPLO\����LQFOXGLQJ�OX[XU\�EUDQGV�$XGL�DQG�3RUVFKH��,Q�
DGGLWLRQ��6WXWWJDUW�SURVHFXWRUV�DUH�DOVR�UHYLHZLQJ�D�WKLUG�
FDVH�UHODWHG�WR�%RVFK¶V�FRRSHUDWLRQ�ZLWK�)LDW�&KU\VOHU�
$XWRPRELOHV�19�RQ�VRIWZDUH�IRU�GLHVHO�HQJLQHV��
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���� $V�UHSRUWHG�E\�%ORRPEHUJ�RQ�6HSWHPEHU�����������8�6��SURVHFXWRUV�

DUH�H[DPLQLQJ�%RVFK¶V�UROH�LQ�VXSSO\LQJ�LWV�('&����WR�PDQXIDFWXUHUV�RWKHU�WKDQ�

%RVFK��

8�6��SURVHFXWRUV�DUH�LQYHVWLJDWLQJ�ZKHWKHU�*HUPDQ\¶V�
5REHUW�%RVFK�*PE+��ZKLFK�SURYLGHG�VRIWZDUH�WR�
9RONVZDJHQ�$*��FRQVSLUHG�ZLWK�WKH�DXWRPDNHU�WR�
HQJLQHHU�GLHVHO�FDUV�WKDW�ZRXOG�FKHDW�8�6��HPLVVLRQV�
WHVWLQJ��DFFRUGLQJ�WR�WZR�SHRSOH�IDPLOLDU�ZLWK�WKH�PDWWHU��

$PRQJ�WKH�TXHVWLRQV�WKH�-XVWLFH�'HSDUWPHQW�LV�DVNLQJ�LQ�
WKH�FULPLQDO�SUREH��RQH�RI�WKHP�VDLG��LV�ZKHWKHU�
DXWRPDNHUV�LQ�DGGLWLRQ�WR�9:�XVHG�%RVFK�VRIWZDUH�WR�
VNLUW�HQYLURQPHQWDO�VWDQGDUGV��%RVFK��ZKLFK�LV�DOVR�XQGHU�
86��&LYLO�SUREH�DQG�*HUPDQ�LQTXLU\��LV�FRRSHUDWLQJ�LQ�
LQYHVWLJDWLRQV�DQG�FDQ¶W�FRPPHQW�RQ�WKHP��VDLG�
VSRNHVPDQ�5HQH�=LHJOHU��

7KH�OLQH�RI�LQTXLU\�EURDGHQV�ZKDW�LV�DOUHDG\�WKH�FRVWOLHVW�
VFDQGDO�LQ�86��DXWRPDNLQJ�KLVWRU\��:ROIVEXUJ�EDVHG�9:�
IDFHV�DQ�LQGXVWU\�UHFRUG�������ELOOLRQ��DQG�FRXQWLQJ��LQ�
FULPLQDO�DQG�FLYLO�OLWLJDWLRQ�ILQHV�DIWHU�DGPLWWLQJ�ODVW�\HDU�
WKDW�LWV�GLHVHO�FDUV�ZHUH�RXWILWWHG�ZLWK�D�³GHIHDW�GHYLFH´�
WKDW�ORZHUHG�HPLVVLRQV�WR�OHJDO�OHYHOV�RQO\�ZKHQ�LW�
GHWHFWHG�WKH�YHKLFOH�ZDV�EHLQJ�WHVWHG��

0RUH�WKDQ�D�KDOI�GR]HQ�ELJ�PDQXIDFWXUHUV�VHOO�GLHVHO�
SRZHUHG�YHKLFOHV�LQ�WKH�8�6��7KH�SHRSOH�IDPLOLDU�ZLWK�WKH�
PDWWHU�GHFOLQHG�WR�VD\�ZKHWKHU�VSHFLILF�PDNHUV�DUH�XQGHU�
VFUXWLQ\��

���� 5HFHQWO\��UHVHDUFKHUV�IURP�5RKU�8QLYHUVLWlW�LQ�%RFKXP��*HUPDQ\��

DQG�8QLYHUVLW\�RI�&DOLIRUQLD�6DQ�'LHJR�XQFRYHUHG�%RVFK¶V�UROH�LQ�FRQQHFWLRQ�ZLWK�

WKH�PDQLSXODWLRQ�RI�HPLVVLRQ�FRQWUROV�LQ�FHUWDLQ�9RONVZDJHQ�DQG�)&$�YHKLFOHV��

7KH�UHVHDUFKHUV�IRXQG�QR�HYLGHQFH�WKDW�9RONVZDJHQ�DQG�)&$�ZURWH�WKH�FRGH�WKDW�

DOORZHG�WKH�RSHUDWLRQ�RI�GHIHDW�GHYLFHV��$OO�WKH�FRGH�WKH\�DQDO\]HG�ZDV�IRXQG�LQ�

GRFXPHQWV�FRS\ULJKWHG�E\�5REHUW�%RVFK�*PE+��7KHVH�UHVHDUFKHUV�IRXQG�WKDW�LQ�
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WKH�³IXQFWLRQ�VKHHWV´�FRS\ULJKWHG�E\�5REHUW�%RVFK�*PE+��WKH�FRGH�WR�FKHDW�WKH�

HPLVVLRQV�WHVW�ZDV�ODEHOHG�DV�PRGLI\LQJ�WKH�³DFRXVWLF�FRQGLWLRQ´�RI�WKH�HQJLQH��D�

ODEHO�WKDW�KHOSHG�WKH�FKHDW�IO\�XQGHU�WKH�UDGDU��*LYHQ�WKDW�)RUG�YHKLFOHV�KDYH�D�

%RVFK�('&�����DV�GLG�WKH�FKHDWLQJ�9RONVZDJHQ��*HQHUDO�0RWRUV��0HUFHGHV��DQG�

)&$�YHKLFOHV��DQG�JLYHQ�WHVWLQJ�E\�3ODLQWLIIV¶�H[SHUWV�GHVFULEHG�EHORZ�WKDW�UHYHDOV�

GHIHDW�GHYLFHV�LQ�)RUG�YHKLFOHV��LW�LV�SODXVLEOH�WR�DOOHJH�WKDW�%RVFK�ZDV�D�SDUWLFLSDQW�

LQ�WKH�VFKHPH�WR�KLGH�WKH�WUXH�HPLVVLRQV�RI�)RUG¶V�6XSHU�'XW\�YHKLFOHV��DQG�

VXSSOLHG�D�VLPLODU�³IXQFWLRQ�VKHHW´�WR�)RUG�WR�HQDEOH�D�VLPLODU�HPLVVLRQ�GHFHSWLRQ��

 )$&78$/�$//(*$7,216�

 7KH�HQYLURQPHQWDO�FKDOOHQJHV�SRVHG�E\�GLHVHO�HQJLQHV�DQG�WKH�8�6��
UHJXODWRU\�UHVSRQVH�WKHUHWR�

���� 7KH�8�6��JRYHUQPHQW��WKURXJK�WKH�(3$��KDV�SDVVHG�DQG�HQIRUFHG�ODZV�

GHVLJQHG�WR�SURWHFW�8QLWHG�6WDWHV�FLWL]HQV�IURP�SROOXWLRQ�DQG��LQ�SDUWLFXODU��FHUWDLQ�

FKHPLFDOV�DQG�DJHQWV�NQRZQ�WR�FDXVH�GLVHDVH�LQ�KXPDQV��$XWRPRELOH�

PDQXIDFWXUHUV�PXVW�DELGH�E\�WKHVH�ODZV�DQG�PXVW�DGKHUH�WR�(3$�UXOHV�DQG�

UHJXODWLRQV��

���� 7KH�&OHDQ�$LU�$FW�KDV�VWULFW�HPLVVLRQV�VWDQGDUGV�IRU�YHKLFOHV��DQG�LW�

UHTXLUHV�YHKLFOH�PDQXIDFWXUHUV�WR�FHUWLI\�WR�WKH�(3$�WKDW�WKH�YHKLFOHV�VROG�LQ�WKH�

8QLWHG�6WDWHV�PHHW�DSSOLFDEOH�IHGHUDO�HPLVVLRQV�VWDQGDUGV�WR�FRQWURO�DLU�SROOXWLRQ��

(YHU\�YHKLFOH�VROG�LQ�WKH�8QLWHG�6WDWHV�PXVW�EH�FRYHUHG�E\�DQ�(3$�LVVXHG�

FHUWLILFDWH�RI�FRQIRUPLW\��
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���� 7KHUH�LV�D�YHU\�JRRG�UHDVRQ�WKDW�WKHVH�ODZV�DQG�UHJXODWLRQV�H[LVW��

SDUWLFXODUO\�LQ�UHJDUGV�WR�YHKLFOHV�ZLWK�GLHVHO�HQJLQHV��LQ�������WKH�:RUOG�+HDOWK�

2UJDQL]DWLRQ�GHFODUHG�GLHVHO�YHKLFOH�HPLVVLRQV�WR�EH�FDUFLQRJHQLF�DQG�DERXW�DV�

GDQJHURXV�DV�DVEHVWRV��

���� 'LHVHO�HQJLQHV�SRVH�D�SDUWLFXODUO\�GLIILFXOW�FKDOOHQJH�WR�WKH�

HQYLURQPHQW�EHFDXVH�WKH\�KDYH�DQ�LQKHUHQW�WUDGH�RII�EHWZHHQ�SRZHU��IXHO�

HIILFLHQF\��DQG�12[�HPLVVLRQV²WKH�JUHDWHU�WKH�SRZHU�DQG�IXHO�HIILFLHQF\��WKH�

GLUWLHU�DQG�PRUH�KDUPIXO�WKH�HPLVVLRQV��

���� ,QVWHDG�RI�XVLQJ�D�VSDUN�SOXJ�WR�FRPEXVW�KLJKO\�UHILQHG�IXHO�ZLWK�VKRUW�

K\GURFDUERQ�FKDLQV��DV�JDVROLQH�HQJLQHV�GR��GLHVHO�HQJLQHV�FRPSUHVV�D�PLVW�RI�

OLTXLG�IXHO�DQG�DLU�WR�YHU\�KLJK�WHPSHUDWXUHV�DQG�SUHVVXUHV��ZKLFK�FDXVHV�WKH�GLHVHO�

WR�VSRQWDQHRXVO\�FRPEXVW��7KLV�FDXVHV�D�PRUH�SRZHUIXO�FRPSUHVVLRQ�RI�WKH�

SLVWRQV��ZKLFK�SURGXFHV�JUHDWHU�HQJLQH�WRUTXH²L�H���PRUH�SRZHU��

���� 7KH�GLHVHO�HQJLQH�LV�DEOH�WR�GR�WKLV�ERWK�EHFDXVH�LW�RSHUDWHV�DW�D�KLJKHU�

FRPSUHVVLRQ�UDWLR�WKDQ�D�JDVROLQH�HQJLQH�DQG�EHFDXVH�GLHVHO�IXHO�FRQWDLQV�PRUH�

HQHUJ\�WKDQ�JDVROLQH��

���� %XW�WKLV�JUHDWHU�HQHUJ\�DQG�IXHO�HIILFLHQF\�FRPHV�DW�D�FRVW��GLHVHO�

SURGXFHV�GLUWLHU�DQG�PRUH�GDQJHURXV�HPLVVLRQV��2QH�E\SURGXFW�RI�GLHVHO�

FRPEXVWLRQ�LV�D�FRPELQDWLRQ�RI�QLWULF�R[LGH�DQG�QLWURJHQ�GLR[LGH��FROOHFWLYHO\�
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FDOOHG�12[��FRPSRXQGV�WKDW�IRUP�DW�KLJK�WHPSHUDWXUH�LQ�WKH�F\OLQGHU�GXULQJ�

FRPEXVWLRQ��

���� 12[�SROOXWLRQ�FRQWULEXWHV�WR�QLWURJHQ�GLR[LGH��SDUWLFXODWH�PDWWHU�LQ�

WKH�DLU��DQG�UHDFWV�ZLWK�VXQOLJKW�LQ�WKH�DWPRVSKHUH�WR�IRUP�R]RQH��([SRVXUH�WR�WKHVH�

SROOXWDQWV�KDV�EHHQ�OLQNHG�ZLWK�VHULRXV�KHDOWK�GDQJHUV��LQFOXGLQJ�DVWKPD�DWWDFNV�

DQG�RWKHU�UHVSLUDWRU\�LOOQHVVHV�VHULRXV�HQRXJK�WR�VHQG�SHRSOH�WR�WKH�KRVSLWDO��2]RQH�

DQG�SDUWLFXODWH�PDWWHU�H[SRVXUH�KDYH�EHHQ�DVVRFLDWHG�ZLWK�SUHPDWXUH�GHDWK�GXH�WR�

UHVSLUDWRU\�UHODWHG�RU�FDUGLRYDVFXODU�UHODWHG�HIIHFWV��&KLOGUHQ��WKH�HOGHUO\��DQG�

SHRSOH�ZLWK�SUH�H[LVWLQJ�UHVSLUDWRU\�LOOQHVV�DUH�DW�DFXWH�ULVN�RI�KHDOWK�HIIHFWV�IURP�

WKHVH�SROOXWDQWV��$V�D�JURXQG�OHYHO�SROOXWDQW��12���D�FRPPRQ�E\SURGXFW�RI�12[�

UHGXFWLRQ�V\VWHPV�XVLQJ�DQ�R[LGDWLRQ�FDWDO\VW��LV�KLJKO\�WR[LF�LQ�FRPSDULVRQ�WR�

QLWULF�R[LGH��12���,I�RYHUDOO�12[�OHYHOV�DUH�QRW�VXIILFLHQWO\�FRQWUROOHG��WKHQ�

FRQFHQWUDWLRQV�RI�12��OHYHOV�DW�JURXQG�OHYHO�FDQ�EH�TXLWH�KLJK��ZKHUH�WKH\�KDYH�

DGYHUVH�DFXWH�KHDOWK�HIIHFWV��

���� 7KRXJK�PRUH�HIILFLHQW��GLHVHO�HQJLQHV�FRPH�ZLWK�WKHLU�RZQ�VHW�RI�

FKDOOHQJHV��DV�HPLVVLRQV�IURP�GLHVHO�HQJLQHV�FDQ�LQFOXGH�KLJKHU�OHYHOV�RI�12[�DQG�

SDUWLFXODWH�PDWWHU��30��RU�VRRW�WKDQ�HPLVVLRQV�IURP�JDVROLQH�HQJLQHV�GXH�WR�WKH�

GLIIHUHQW�ZD\V�WKH�GLIIHUHQW�IXHOV�FRPEXVW�DQG�WKH�GLIIHUHQW�ZD\V�WKH�UHVXOWLQJ�

HPLVVLRQV�DUH�WUHDWHG�IROORZLQJ�FRPEXVWLRQ��12[�HPLVVLRQV�FDQ�EH�UHGXFHG�

WKURXJK�H[KDXVW�JDV�UHFLUFXODWLRQ��(*5���ZKHUHE\�H[KDXVW�JDVHV�DUH�URXWHG�EDFN�
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LQWR�WKH�LQWDNH�RI�WKH�HQJLQH�DQG�PL[HG�ZLWK�IUHVK�LQFRPLQJ�DLU��([KDXVW�JDV�

UHFLUFXODWLRQ�ORZHUV�12[�E\�UHGXFLQJ�WKH�DYDLODEOH�R[\JHQ��LQFUHDVLQJ�WKH�KHDW�

FDSDFLW\�RI�WKH�H[KDXVW�JDV�PL[WXUH��DQG�E\�UHGXFLQJ�PD[LPXP�FRPEXVWLRQ�

WHPSHUDWXUHV��KRZHYHU��(*5�FDQ�DOVR�OHDG�WR�DQ�LQFUHDVH�LQ�30�DV�ZHOO��12[�DQG�

30�HPLVVLRQV�FDQ�DOVR�EH�UHGXFHG�WKURXJK�H[SHQVLYH�H[KDXVW�JDV�DIWHU�WUHDWPHQW�

GHYLFHV��SULPDULO\�FDWDO\WLF�FRQYHUWHUV��ZKLFK�XVH�FDWDO\]HG�FKHPLFDO�UHDFWLRQV�WR�

WUDQVIRUP�WKH�FKHPLFDO�FRPSRVLWLRQ�RI�D�YHKLFOH¶V�12[�DQG�30�HPLVVLRQV�LQWR�

KDUPOHVV�LQHUW�JDVHV��VXFK�DV�QLWURJHQ�JDV��1����ZDWHU��+�2��DQG�FDUERQ�GLR[LGH�

�&2����

���� 'LHVHO�HQJLQHV�WKXV�RSHUDWH�DFFRUGLQJ�WR�WKLV�WUDGH�RII�EHWZHHQ�SULFH��

12[��DQG�30��DQG�IRU�WKH�(3$�WR�GHVLJQDWH�D�GLHVHO�FDU�DV�D�³FOHDQ´�YHKLFOH��LW�

PXVW�SURGXFH�ERWK�ORZ�30�DQG�ORZ�12[��,Q�������WKH�(3$�DQQRXQFHG�VWULFWHU�

HPLVVLRQV�VWDQGDUGV�UHTXLULQJ�DOO�GLHVHO�PRGHOV�VWDUWLQJ�LQ������WR�SURGXFH�

GUDVWLFDOO\�OHVV�12[�DQG�30�WKDQ�\HDUV�SULRU��%HIRUH�LQWURGXFLQJ�3ROOXWLQJ�)RUG�

9HKLFOHV�LQWR�WKH�8�6��VWUHDP�RI�FRPPHUFH��RU�FDXVLQJ�WKH�VDPH���)RUG�ZDV�

UHTXLUHG�WR�ILUVW�DSSO\�IRU��DQG�REWDLQ��DQ�(3$�DGPLQLVWHUHG�FHUWLILFDWH�RI�

FRQIRUPLW\��&2&��FHUWLI\LQJ�WKDW�WKH�YHKLFOH�FRPSRUWHG�ZLWK�WKH�HPLVVLRQV�

VWDQGDUGV�IRU�SROOXWDQWV�HQXPHUDWHG�LQ����&�)�5�����������������������������DQG�

������������7KH�&OHDQ�$LU�$FW�H[SUHVVO\�SURKLELWV�DXWRPDNHUV��OLNH�)RUG��IURP�

LQWURGXFLQJ�D�QHZ�YHKLFOH�LQWR�WKH�VWUHDP�RI�FRPPHUFH�ZLWKRXW�D�YDOLG�&2&�IURP�
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WKH�(3$��0RUHRYHU��YHKLFOHV�PXVW�EH�DFFXUDWHO\�GHVFULEHG�LQ�WKH�&2&�DSSOLFDWLRQ�

³LQ�DOO�PDWHULDO�UHVSHFWV´�WR�EH�GHHPHG�FRYHUHG�E\�D�YDOLG�&2&��&DOLIRUQLD¶V�

HPLVVLRQ�VWDQGDUGV�DUH�HYHQ�PRUH�VWULQJHQW�WKDQ�WKRVH�RI�WKH�(3$��7KH�&DOLIRUQLD�

$LU�5HVRXUFHV�%RDUG��&$5%���WKH�6WDWH�RI�&DOLIRUQLD¶V�UHJXODWRU��UHTXLUHV�D�VLPLODU�

DSSOLFDWLRQ�IURP�DXWRPDNHUV�WR�REWDLQ�DQ�([HFXWLYH�2UGHU�FRQILUPLQJ�FRPSOLDQFH�

ZLWK�&DOLIRUQLD¶V�HPLVVLRQ�UHJXODWLRQV�EHIRUH�DOORZLQJ�WKH�YHKLFOH�RQWR�

&DOLIRUQLD¶V�URDGV��

���� 7KH�8QLWHG�6WDWHV�KDV�WZR�VHWV�RI�SDUDOOHO�VWDQGDUGV�WKDW�DIIHFW�IXHO�

HFRQRP\������WKH�FRUSRUDWH�DYHUDJH�IXHO�HFRQRP\��&$)(��VWDQGDUGV�DGRSWHG�E\�

WKH�1DWLRQDO�+LJKZD\�7UDIILF�6DIHW\�$GPLQLVWUDWLRQ��1+76$���DQ�DJHQF\�ZLWKLQ�

WKH�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ��'27���DQG�����JUHHQKRXVH�JDV��*+*��

HPLVVLRQV�VWDQGDUGV�DGRSWHG�E\�WKH�(3$��7KH�ILUVW�&$)(�VWDQGDUGV�ZHUH�DGRSWHG�

LQ�WKH�����V�LQ�UHVSRQVH�WR�WKH�$UDE�RLO�HPEDUJR��7KH�ILUVW�*+*�HPLVVLRQ�

VWDQGDUGV�EHFDPH�HIIHFWLYH�LQ�PRGHO�\HDU�������

���� 7KH�(QHUJ\�3ROLF\�&RQVHUYDWLRQ�$FW�RI������HVWDEOLVKHG�WKH�ILUVW�

&$)(�VWDQGDUGV�IRU�OLJKW�GXW\�YHKLFOHV��6HSDUDWH�VHWV�RI�VWDQGDUGV�ZHUH�DGRSWHG�

IRU�FDUV�DQG�IRU�OLJKW�WUXFNV��)RU�FDUV��WKH�VWDQGDUGV�DLPHG�WR�GRXEOH�WKH�DYHUDJH�

IXHO�HFRQRP\�IURP������PLOHV�SHU�JDOORQ��PSJ��LQ������WR������PSJ�E\�������

9HKLFOH�PDQXIDFWXUHUV�DOPRVW�PHW�WKLV�WDUJHW��UHDFKLQJ������PSJ�E\�������:KLOH�
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WKH�&$)(�SURJUDP�UHPDLQHG�LQ�IRUFH�IRU�D�QXPEHU�RI�\HDUV��LWV�IXHO�HFRQRP\�

WDUJHW�IRU�FDUV�VWDJQDWHG�DW������PSJ�WKURXJK�������

���� ,Q�������WKH�VWDJH�ZDV�VHW�IRU�PRUH�SURJUHVVLYH�IXHO�HFRQRP\�DQG�

*+*�HPLVVLRQ�UHJXODWLRQV��7KH�(QHUJ\�,QGHSHQGHQFH�DQG�6HFXULW\�$FW��(,6$��RI�

�����PDQGDWHG�D�����LQFUHDVH�LQ�IXHO�HFRQRP\�E\�������7RXJKHU�IXHO�HFRQRP\�

VWDQGDUGV�ZHUH�WR�EH�VHW�VWDUWLQJ�ZLWK�PRGHO�\HDU�������XQWLO�WKH�VWDQGDUGV�DFKLHYH�

D�FRPELQHG�DYHUDJH�IXHO�HFRQRP\�RI����PSJ�IRU�PRGHO�\HDU��������

���� ,Q�$SULO�������1+76$�DQG�(3$�ILQDOL]HG�QHZ��KDUPRQL]HG�&$)(�

DQG�*+*�HPLVVLRQ�UXOHV�IRU�PRGHO�\HDU�����±�����OLJKW�GXW\�YHKLFOHV��7KHVH�

UXOHV�KDYH�EHHQ�GHVLJQHG�WR�UHVXOW�LQ�DQ�DYHUDJH�&$)(�IXHO�HFRQRP\�RI������PSJ�

�����/�����NP��DQG�&2��HPLVVLRQV�RI�����J�PLOH�LQ�PRGHO�\HDU������YHKLFOHV��

���� 7KHVH�QHZ�PRGHO�\HDU������UXOHV�SUHVHQWHG�PDQXIDFWXULQJ�ZLWK�

REVWDFOHV�DQG�RSSRUWXQLW\��7KH�RSSRUWXQLW\�ZDV�FDSWXULQJ�QHZ�PDUNHWV�E\�

SURPRWLQJ�WHFKQRORJ\�WKDW�FRPSOLHG�ZLWK�QHZ�HPLVVLRQ�UHJXODWLRQV��0DQXIDFWXUHUV�

DGRSWHG�VHYHUDO�VWUDWHJLHV��LQFOXGLQJ�WKH�LQWURGXFWLRQ�RI�HOHFWULF�DQG�GLHVHO�PRGHOV��

���� 7KH�WUXFN�EXVLQHVV�LV�YLWDOO\�LPSRUWDQW�WR�)RUG��(YHU\�GD\��)RUG�VHOOV�

DQ�DYHUDJH�RI�������)�6HULHV�WUXFNV��

���� )RUG¶V�6XSHU�'XW\�LV�GHVLJQHG�WR�DSSHDO�WR�FRQVXPHUV�ZKR�ZLOO�ZDQW�

WR�XVH�D�³ZRUNLQJ�WUXFN´²L�H���WR�KDXO�D�ORDG�RU�D�WUDLOHU��$�GLHVHO�RSWLRQ�LV�
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DWWUDFWLYH�WR�FRQVXPHUV�EHFDXVH�GLHVHO�DOOHJHGO\�RIIHUV�EHWWHU�IXHO�HFRQRP\�DQG�

WRZLQJ�FDSDFLW\��

 7KH�)������)�����DQG�)�����VKDUH�D�FRPPRQ�HQJLQH�

���� 7R�PHHW�WKH�(3$�HPLVVLRQV�UHTXLUHPHQWV�DSSOLFDEOH�WR�PRGHO�\HDU�

�����YHKLFOHV��)RUG�LQWURGXFHG�D�QHZ�����OLWHU�3RZHU�6WURNH�GLHVHO�HQJLQH�LQ�WKH�)�

�����)�����DQG�)������DQG�H[WHQGHG�WKLV�GHVLJQ�WR�������

���� )RU�WKH�SXUSRVHV�RI�WKLV�&RPSODLQW��WKH�IROORZLQJ�WHUPV�OLVWHG�EHORZ�

DUH�XVHG�WR�GHVFULEH�WKH�GLHVHO�HQJLQH�IRXQG�LQ�DOO�)������)�����DQG�)�����YHKLFOHV�

DW�LVVXH�LQ�WKLV�FDVH��7KHVH�WZR�PRGHOV�VKDUH�WKH�VDPH�HQJLQH�WHVW�JURXS�DQG�DUH�

FRQVLGHUHG�E\�(3$�DQG�&$5%�WR�KDYH�LGHQWLFDO�HQJLQHV��

���� 7KH�)������)�����DQG�)�����HQJLQH�LV�D�)RUG�����OLWHU�3RZHU�6WURNH�

GLHVHO�HQJLQH�WKDW�LQFOXGHV�WKH�W\SLFDO�³FOHDQ�GLHVHO´�12[�FRQWURO�VWUDWHJLHV��LQ�

F\OLQGHU�FRQWUROV�DQG�LQMHFWLRQ�WLPLQJ��H[KDXVW�JDV�UHFLUFXODWLRQ��(*5���D�GLHVHO�

R[LGDWLRQ�FDWDO\VW��'2&���D�GLHVHO�SDUWLFXODWH�ILOWHU��'3)���DQG�XUHD�VHOHFWLYH�

FDWDO\WLF�UHGXFWLRQ��6&5���7KH�HQJLQH�DQG�HPLVVLRQ�FRQWURO�V\VWHP�LV�FRQWUROOHG�E\�

WKH�%RVFK�('&�����

���� 7KH�FULWLFDO�HPLVVLRQ�FRQWURO�FRPSRQHQWV�LQ�DOO�����OLWHU�3RZHU�6WURNH�

HQJLQHV�DUH�DV�IROORZV��
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 ,QMHFWLRQ�WLPLQJ�DQG�LQ�F\OLQGHU�FRQWUROV��

���� )XHO�LV�PHWHUHG�LQWR�WKH�HQJLQH�GXULQJ�WKH�SRZHU�VWURNH�XVLQJ�DQ�

LQMHFWRU�ZLWK�DQ�HOHFWURQLF�FRQWUROOHU��)XHO�FDQ�EH�GHOLYHUHG�HLWKHU�EHIRUH�WKH�SLVWRQ�

UHDFKHV�WKH�WRS�RI�LWV�VWURNH��WRS�GHDG�FHQWHU��RU�³7'&´���ZKLFK�LV�FDOOHG�

³DGYDQFHG�WLPLQJ´�DW�WKH�WRS�RI�WKH�VWURNH��RU�DIWHU�7'&��ZKLFK�LV�FDOOHG�³UHWDUGHG�

WLPLQJ�´�)XUWKHUPRUH��IXHO�GHOLYHUHG�WR�WKH�F\OLQGHU�LV�RIWHQ�GHOLYHUHG�LQ�GLVWLQFW�

SXOVHV�UDWKHU�WKDQ�D�VLQJOH�SXOVH��ZLWK�WKH�JRDO�EHLQJ�WR�UHGXFH�HPLVVLRQV�DQG�

LPSURYH�HIILFLHQF\��*HQHUDOO\�VSHDNLQJ��DGYDQFHG�WLPLQJ�ZLOO�LQFUHDVH�12[�

HPLVVLRQV�DQG�UHGXFH�SDUWLFXODWH�PDWWHU��30��HPLVVLRQV��EXW�LPSURYH�IXHO�

HFRQRP\���ZKLOH�UHWDUGHG�WLPLQJ�ZLOO�UHGXFH�12[�HPLVVLRQV�DQG�LQFUHDVH�30�

HPLVVLRQV��,Q�F\OLQGHU�FRQWUROV�OLNH�LQMHFWLRQ�WLPLQJ�SOD\�D�FULWLFDO�UROH�LQ�WKH�

RYHUDOO�12[�HPLVVLRQV�SHUIRUPDQFH�RI�WKH�HQJLQH��DV�WKH�HPLVVLRQV�FRPLQJ�RXW�RI�

WKH�F\OLQGHU�PXVW�EH�ORZ�HQRXJK�WKDW�WKH�RWKHU�HPLVVLRQ�FRQWURO�V\VWHPV�DUHQ¶W�

SXVKHG�EH\RQG�WKHLU�WHFKQLFDO�OLPLWV��,I�HQJLQH�RXW�HPLVVLRQV�RI�12[�DUH�WRR�KLJK��

WKH�(*5�DQG�6&5�V\VWHPV�PD\�QRW�EH�DEOH�WR�UHGXFH�12[�VXIILFLHQWO\�WR�PHHW�WKH�

VWDQGDUG��

���� 7KH�IXHO�V\VWHP�LV�DOVR�FDSDEOH�RI�LQMHFWLQJ�IXHO�YHU\�ODWH�LQ�WKH�

FRPEXVWLRQ�F\FOH��XS�WR�����GHJUHHV�DIWHU�HQJLQH�WRS�GHDG�FHQWHU��7KLV�ODWH�F\FOH�

IXHO�LQMHFWLRQ�DOORZV�IXHO�WR�OHDYH�WKH�F\OLQGHU�XQEXUQHG�VR�LW�FDQ�UHDFW�RYHU�WKH�

'2&�WR�SURYLGH�KRW�H[KDXVW�IRU�WKH�SXUSRVH�RI�UHJHQHUDWLQJ�WKH�'3)��
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 (*5�±�([KDXVW�*DV�5HFLUFXODWLRQ�

���� ([KDXVW�JDV�UHFLUFXODWLRQ�LV�XVHG�WR�UHGXFH�12[�HPLVVLRQV�E\�

LQWURGXFLQJ�SDUW�RI�WKH�H[KDXVW�H[LWLQJ�WKH�HQJLQH�EDFN�LQWR�WKH�HQJLQH�LQWDNH��

6LQFH�R[LGHV�RI�QLWURJHQ�IRUP�LQ�R[\JHQ�ULFK��KLJK�WHPSHUDWXUH�HQYLURQPHQWV��

LQWURGXFLQJ�H[KDXVW�JDVHV�EDFN�LQWR�WKH�LQWDNH�DLU�FKDUJH�UHGXFHV�WKH�DPRXQW�RI�

WKHVH�FRPSRXQGV�WKDW�IRUP�SULPDULO\�E\�UHGXFLQJ�WKH�R[\JHQ�FRQFHQWUDWLRQ�DQG�

LQFUHDVLQJ�WKH�RYHUDOO�KHDW�FDSDFLW\�RI�WKH�FRPEXVWLRQ�JDV�PL[WXUH��(*5�UHVXOWV�LQ�

ORZHU�SHDN�WHPSHUDWXUHV�GXULQJ�FRPEXVWLRQ�DQG��LQ�WXUQ��ORZHU�12[�

FRQFHQWUDWLRQV��([KDXVW�JDV�UHFLUFXODWLRQ�LV�QRW�D�QHZ�WHFKQRORJ\�DQG�KDV�EHHQ�

UHJXODUO\�XVHG�RQ�GLHVHO�HQJLQHV�IRU�PDQ\�\HDUV��*HQHUDOO\��WKH�KLJKHU�WKH�(*5�

UDWH�WKH�JUHDWHU�WKH�UHGXFWLRQ�LQ�12[�HPLVVLRQV��WKRXJK�30�HPLVVLRQV�DUH�DOVR�

JHQHUDOO\�LQFUHDVHG��ZKLFK�FDXVHV�WKH�'3)�WR�³ILOO�XS´�PRUH�IUHTXHQWO\�DQG�

FRPSOLFDWHV�WKH�RYHUDOO�HPLVVLRQ�FRQWURO�VWUDWHJ\��

 '2&�±�'LHVHO�2[LGDWLRQ�&DWDO\VW�

���� 7KH�GLHVHO�R[LGDWLRQ�FDWDO\VW�FRQYHUWV�K\GURFDUERQV�DQG�FDUERQ�

PRQR[LGH�LQWR�ZDWHU�DQG�FDUERQ�GLR[LGH�WKURXJK�DQ�R[LGL]DWLRQ�UHDFWLRQ��7KH�'2&�

DOVR�FRQYHUWV�QLWULF�R[LGH�WR�QLWURJHQ�GLR[LGH�WR�JHQHUDWH�IDYRUDEOH�FRQGLWLRQV�IRU�

WKH�UHGXFWLRQ�RI�12[�LQ�WKH�6&5�V\VWHP�GRZQVWUHDP�RI�WKH�'2&��7KH�QLWURJHQ�

GLR[LGH�JHQHUDWHG�E\�WKH�'2&�LV�DOVR�FULWLFDO�IRU�SURSHU�IXQFWLRQ�RI�WKH�'3)��DV�

QLWURJHQ�GLR[LGH�LV�XVHG�WR�UHPRYH�FDSWXUHG�30�IURP�WKH�'3)�LQ�D�SURFHVV�FDOOHG�
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SDVVLYH�UHJHQHUDWLRQ��,I�LQVXIILFLHQW�QLWURJHQ�GLR[LGH�LV�DYDLODEOH�IRU�SDVVLYH�

UHJHQHUDWLRQ��WKH�HQJLQH�PD\�EH�IRUFHG�WR�SHUIRUP�DQ�DFWLYH�UHJHQHUDWLRQ��D�SURFHVV�

WKDW�QHJDWLYHO\�LPSDFWV�IXHO�HFRQRP\�DQG�SHUIRUPDQFH���

���� $OVR��DV�PHQWLRQHG�HDUOLHU��WKH�'2&�LV�XVHG�WR�R[LGL]H�ODWH�F\FOH�

LQMHFWHG�IXHO�LQ�RUGHU�WR�SURYLGH�KHDW�WR�DVVLVW�LQ�DFWLYH�'3)�UHJHQHUDWLRQ��

 '()�,QMHFWRU�

���� 'LHVHO�H[KDXVW�IOXLG��'()��LV�DQ�LQWHJUDO�SDUW�RI�WKH�6&5�V\VWHP��DV�LW�

SURYLGHV�WKH�QHFHVVDU\�UHDFWDQW�WR�DOORZ�WKH�6&5�V\VWHP�WR�UHGXFH�12[��'()�LV�

LQMHFWHG�XSVWUHDP�RI�WKH�6&5��'()�LV�FRPSRVHG�RI�������XUHD��LWV�DFWLYH�

LQJUHGLHQW��GLVWLOOHG�ZDWHU��DQG�D�YHU\�VPDOO�DPRXQW�RI�DGGLWLYHV��'()�LV�UHTXLUHG�

IRU�WKH�VHOHFWLYH�FDWDO\WLF�UHGXFWLRQ�SURFHVV�WR�RFFXU��7KH�KHDW�RI�WKH�H[KDXVW�

FRQYHUWV�WKH�'()�LQWR�DPPRQLD��ZKLFK�LQ�WXUQ�UHDFWV�ZLWK�12[�LQ�WKH�6&5�V\VWHP��

*HQHUDOO\�VSHDNLQJ��ZLWKLQ�WKH�GHVLJQ�OLPLWV�RI�WKH�6&5�V\VWHP��KLJKHU�'()�

LQMHFWLRQ�UDWHV�OHDG�WR�ODUJHU�UHGXFWLRQV�LQ�12[�RYHU�WKH�6&5�V\VWHP��

 6&5�±�6HOHFWLYH�&DWDO\WLF�5HGXFWLRQ�

���� 2QFH�'()�LV�DGGHG�WR�WKH�H[KDXVW��LW�WUDYHOV�WKURXJK�WKH�VHOHFWLYH�

FDWDO\WLF�UHGXFWLRQ�FDWDO\VW��+HUH��R[LGHV�RI�QLWURJHQ��12[��DUH�FRQYHUWHG�WR�

QLWURJHQ�JDV��1���DQG�ZDWHU��+�2��E\�PHDQV�RI�D�UHGXFWLRQ�UHDFWLRQ��7KH�6&5�

V\VWHP�VLJQLILFDQWO\�UHGXFHV�12[�HPLVVLRQV�ZKLFK�DOORZV�IRU�PRUH�IUHHGRP�LQ�WKH�
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FDOLEUDWLRQ�RI�WKH�HQJLQH��7KH�GUDZEDFN�RI�6&5�LV�LWV�LQFUHDVHG�FRPSOH[LW\�DQG�WKH�

QHHG�WR�FDUU\�DQG�UHSOHQLVK�WKH�'()���

 '3)�±�'LHVHO�3DUWLFXODWH�)LOWHU�

���� 2QFH�WKH�H[KDXVW�VWUHDP�KDV�EHHQ�WUHDWHG�E\�WKH�'2&�DQG�6&5��LW�

WUDYHOV�WKURXJK�WKH�GLHVHO�SDUWLFXODWH�ILOWHU��'3)���ZKHUH�SDUWLFXODWH�PDWWHU��VRRW��LV�

WUDSSHG�DQG�VWRUHG��7KH�FDSWXUHG�PDWHULDO�LV�FOHDQHG�WKURXJK�D�SURFHVV�NQRZQ�DV�

UHJHQHUDWLRQ��ZKLFK�LV�GLYLGHG�LQWR�WZR�VWUDWHJLHV��)LUVW��SDVVLYH�UHJHQHUDWLRQ�

RFFXUV�DQ\�WLPH�WKH�YHKLFOH�LV�EHLQJ�RSHUDWHG��SURYLGHG�QLWURJHQ�GLR[LGH�

FRQFHQWUDWLRQV�DUH�UHODWLYHO\�KLJK�DQG�WKH�H[KDXVW�JDV�WHPSHUDWXUH�LV�KLJK�HQRXJK��

,I�WKRVH�WZR�FRQGLWLRQV�DUH�PHW��QLWURJHQ�GLR[LGH��12���ZLOO�UHDFW�ZLWK�FDSWXUHG�

30�DQG�R[LGL]H�LW�WR�&2���WKXV�FOHDQLQJ�RXW�WKH�'3)��,W�LV�D�FRQWLQXRXVO\�RFFXUULQJ�

SURFHVV��PHDQLQJ�WKDW�LW�RFFXUV�DQ\�WLPH�WKH�FRQGLWLRQV�DUH�PHW�XQGHU�QRUPDO�

RSHUDWLRQ��EXW�WKH�UDWH�RI�UHJHQHUDWLRQ�LV�OLPLWHG�E\�WKH�H[KDXVW�WHPSHUDWXUH�DQG�WKH�

FRQFHQWUDWLRQ�RI�12���,GHDO�'3)�RSHUDWLRQ�UHOLHV�DOPRVW�HQWLUHO\�RQ�SDVVLYH�

UHJHQHUDWLRQ��9HU\�ORZ�12��FRQFHQWUDWLRQV�RU�YHU\�ORZ�H[KDXVW�WHPSHUDWXUHV�FDQ�

SUHYHQW�SDVVLYH�UHJHQHUDWLRQ�IURP�RFFXUULQJ��6HFRQG��DFWLYH�UHJHQHUDWLRQ�RFFXUV�

RQO\�ZKHQ�WKH�HQJLQH�VHQVHV�WKDW�WKH�'3)�QHHGV�WR�EH�FOHDQHG�DV�WKH�'3)�LV�

DSSURDFKLQJ�PD[LPXP�FDSDFLW\�DQG�JHQHUDWLQJ�WRR�PXFK�H[KDXVW�EDFNSUHVVXUH�

�XVXDOO\�DV�D�UHVXOW�RI�LQVXIILFLHQW�SDVVLYH�UHJHQHUDWLRQ���'XULQJ�WKLV�SURFHVV��WKH�

SULPDU\�LQMHFWLRQ�WLPLQJ�LV�UHWDUGHG��ZKLFK�FDXVHV�KLJKHU�WHPSHUDWXUH�H[KDXVW�WR�
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OHDYH�WKH�F\OLQGHU��7KHVH�KLJKHU�WHPSHUDWXUHV�WKHQ�SUH�KHDW�WKH�'2&�VXFK�WKDW�WKH�

ODWH�F\FOH�IXHO�ZLOO�UHDFW�DQG�JHQHUDWH�VXIILFLHQW�KHDW�IRU�UHJHQHUDWLRQ��

DSSUR[LPDWHO\�����&��7KLV�SURFHVV�FUHDWHV�YHU\�KLJK�WHPSHUDWXUHV�WKDW�DOORZ�

FDSWXUHG�30�WR�R[LGL]H�LQ�WKH�'3)�ZLWKRXW�WKH�XVH�RI�D�FDWDO\VW�RU�12���WKXV�

³FOHDQLQJ�RXW´�WKH�'3)��7KLV�SURFHVV�LV�FDOOHG�³DFWLYH�UHJHQHUDWLRQ�´�$FWLYH�

UHJHQHUDWLRQ�GUDPDWLFDOO\�UHGXFHV�IXHO�HFRQRP\�VLQFH�IXHO�LV�EHLQJ�XVHG�IRU�

SXUSRVHV�RWKHU�WKDQ�PRYLQJ�WKH�YHKLFOH��)RU�WKLV�UHDVRQ��LW�LV�JHQHUDOO\�GHVLUDEOH�WR�

UHGXFH�WKH�QHHG�IRU�DFWLYH�UHJHQHUDWLRQ�DQG�FUHDWH�FRQGLWLRQV�WKDW�DUH�IDYRUDEOH�IRU�

SDVVLYH�UHJHQHUDWLRQ��+LJKHU�H[KDXVW�WHPSHUDWXUHV�DUH�DOVR�GHWULPHQWDO�WR�WKH�6&5�

FDWDO\VW�DV�WKH\�FDQ�FDXVH�K\GURWKHUPDO�GHJUDGDWLRQ�RI�WKH�FDWDO\VW�RYHU�WLPH��

����� 0RVW�2(0V�WKDW�XVH�6&5�RSW�IRU�D�FRQILJXUDWLRQ�WKDW�SXWV�WKH�NH\�

FRPSRQHQWV�LQ�WKH�IROORZLQJ�RUGHU��

1RUPDO�&RQILJXUDWLRQ��'LHVHO�2[LGDWLRQ�&DWDO\VW�ĺ�'LHVHO�
3DUWLFXODWH�)LOWHU�ĺ�6&5�V\VWHP�

����� 7KHUH�DUH�D�IHZ�UHDVRQV�WR�GR�WKLV��EXW�RQH�SULPDU\�UHDVRQ�LV�WR�H[SRVH�

WKH�'3)�WR�KLJK�OHYHOV�RI�12[��7KLV�LV�IDYRUDEOH�IRU�WKH�VXFFHVVIXO�SDVVLYH�

UHJHQHUDWLRQ�RI�D�'3)��7KH�KLJKHU�WKH�12[�FRQFHQWUDWLRQ��WKH�EHWWHU�WKH�'3)�FDQ�

UHPRYH�WKH�FDSWXUHG�FDUERQ�ZLWKRXW�WKH�QHHG�IRU�IXHO�FRQVXPLQJ�DFWLYH�

UHJHQHUDWLRQV��SDUWLFXODUO\�ZKHQ�12[�HPLVVLRQ�UHGXFWLRQ�WHFKQRORJLHV�OLNH�

UHWDUGHG�HQJLQH�WLPLQJ�DQG�(*5�WHQG�WR�LQFUHDVH�WKH�UDWH�DW�ZKLFK�WKH�'3)�

DFFXPXODWHV�30��
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����� )RUG�FKRVH�D�FRQILJXUDWLRQ�IRU�WKH�3RZHU�6WURNH�ZKLFK�LV�GLIIHUHQW�

IURP�WKH�FRPPRQ�FRQILJXUDWLRQ��7KLV�FRQILJXUDWLRQ�LV�VKRZQ�EHORZ��

)�����&RQILJXUDWLRQ��'LHVHO�2[LGDWLRQ�&DWDO\VW�ĺ�6&5�
V\VWHP�ĺ�'3)�

�

����� 7KH�3RZHU�6WURNH�FRQILJXUDWLRQ�SXWV�WKH�'3)�GRZQVWUHDP�RI�WKH�6&5�

V\VWHP²WKH�ODVW�GHYLFH�LQ�WKH�FKDLQ�WR�UHGXFH�12[�DQG�EULQJ�LW�GRZQ�WR�WKH�

HPLVVLRQ�VWDQGDUG²DQG�WKHUHIRUH�SXWV�WKH�'3)�LQ�DQ�XQIDYRUDEOH�ORFDWLRQ�IURP�D�

UHJHQHUDWLRQ�VWDQGSRLQW��

����� )RUG�GRHV�WKLV�VSHFLILFDOO\�WR�DGGUHVV�WKH�FROG�VWDUW��DQG�WR�D�OHVVHU�

H[WHQW��WKH�KRW�VWDUW��SRUWLRQV�RI�WKH�)73����FHUWLILFDWLRQ�F\FOH��GLVFXVVHG�EHORZ���

����� )RUG�ZDQWV�WKH�6&5�FDWDO\VW�WR�JHW�DV�KRW�DV�SRVVLEOH�DV�TXLFNO\�DV�

SRVVLEOH�LQ�WKH�FROG�VWDUW�WHVW�VR�WKDW�LW�FDQ�VWDUW�GRLQJ�LWV�MRE�RI�UHGXFLQJ�12[��,I�

)RUG�SXW�REMHFWV�ZLWK�D�ORW�RI�KHDW�FDSDFLW\�LQ�WKH�H[KDXVW�SDWK�XSVWUHDP�RI�WKH�

6&5�V\VWHP��WKH\�UHPRYH�KHDW�IURP�WKH�H[KDXVW�DQG�VORZ�WKH�SURFHVV�RI�KHDWLQJ�XS�

WKH�6&5�V\VWHP��,Q�WKH�PHDQWLPH��FROG�VWDUW�12[�HPLVVLRQV�DUH�YHU\�KLJK�DQG�)RUG�

PD\�QRW�SDVV�WKH�FHUWLILFDWLRQ�F\FOH��,Q�WKLV�FDVH��WKH�KLJK�KHDW�FDSDFLW\�REMHFW�LV�

WKH�'3)��)RUG�SXW�LW�GRZQVWUHDP�RI�WKH�6&5�VR�WKDW�LW�GRHV�QRW�GHOD\�WKH�KHDWLQJ�

XS�RI�WKH�6&5�FDWDO\VW�WR�WKH�WHPSHUDWXUH�ZKHUH�LW�DFWXDOO\�ZRUNV��FDOOHG�OLJKW�RII���
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����� 3XWWLQJ�WKH�6&5�DV�FORVH�WR�WKH�HQJLQH�DV�SRVVLEOH�ZLWK�DV�OLWWOH�

PDWHULDO�LQ�WKH�ZD\�DV�SRVVLEOH�LV�JUHDW�IRU�FROG�VWDUW�HPLVVLRQV�DQG�KHOSV�WKH�2(0�

PHHW�WKH�HPLVVLRQ�VWDQGDUG��

����� 7KLV�FRQILJXUDWLRQ�FUHDWHV�DQ�LQKHUHQW�FRQIOLFW�RI�IXQFWLRQDO�LQWHQW�

ZLWK�WKH�RSHUDWLRQ�RI�WKH�'3)��,Q�WKH�FRQILJXUDWLRQ�ZKHUH�WKH�'3)�LV�XSVWUHDP�RI�

WKH�6&5�V\VWHP��WKH�PDQXIDFWXUHU�LV�KDSS\�WR�KDYH�WKH�12[�FRPLQJ�RXW�RI�WKH�

6&5�V\VWHP�WR�EH�DV�ORZ�DV�SRVVLEOH��

����� 1RW�WKH�FDVH�ZLWK�WKH�3RZHU�6WURNH�FRQILJXUDWLRQ��$�PDQXIDFWXUHU�

OLNH�)RUG�ZDQWV�12[�WR�EH�ORZ�VR�WKDW�LW�FDQ�PHHW�WKH�VWDQGDUG��EXW�DOVR�WR�EH�KLJK�

EHFDXVH�)RUG�QHHGV�WKH�KLJK�12[�JRLQJ�LQWR�WKH�'3)�WR�KHOS�NHHS�LW�FOHDQ��$V�

UHWDUGHG�HQJLQH�WLPLQJ�DQG�(*5�IXUWKHU�FRPSOLFDWH�WKH�LVVXH�E\�LQFUHDVLQJ�WKH�

HQJLQH�RXW�30�HPLVVLRQ�UDWHV��WKH�QHHG�IRU�SDVVLYH�UHJHQHUDWLRQ�LV�FULWLFDO��,I�)RUG�

FDQ¶W�NHHS�WKH�'3)�FOHDQ�ZLWK�KLJK�12[��L�H���³SDVVLYH´�UHJHQHUDWLRQ���WKH�RQO\�

DOWHUQDWLYH�LV�³DFWLYH´�UHJHQHUDWLRQ��ZKLFK�FRPHV�ZLWK�D�IXHO�HFRQRP\�DQG�

SHUIRUPDQFH�SHQDOW\��2I�FRXUVH��UHGXFHG�XVH�RI�UHWDUGHG�HQJLQH�WLPLQJ�DQG�(*5�

FRPH�ZLWK�WKH�DGGLWLRQDO�EHQHILW�RI�LPSURYHG�IXHO�HFRQRP\��

 (PLVVLRQ�WHVW�F\FOHV�DQG�HPLVVLRQ�VWDQGDUGV�

����� $Q�HPLVVLRQV�WHVW�F\FOH�GHILQHV�D�SURWRFRO�WKDW�HQDEOHV�UHSHDWDEOH�DQG�

FRPSDUDEOH�PHDVXUHPHQWV�RI�H[KDXVW�HPLVVLRQV�WR�HYDOXDWH�FRPSOLDQFH��7KH�

SURWRFRO�VSHFLILHV�DOO�FRQGLWLRQV�XQGHU�ZKLFK�WKH�HQJLQH�LV�WHVWHG��LQFOXGLQJ�ODE�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2523    Page 100 of 338



�

�������
������������������9��

WHPSHUDWXUH�DQG�YHKLFOH�FRQGLWLRQV��0RVW�LPSRUWDQWO\��WKH�WHVW�F\FOH�GHILQHV�WKH�

YHKLFOH�VSHHG�RYHU�WLPH�WKDW�LV�XVHG�WR�VLPXODWH�D�W\SLFDO�GULYLQJ�VFHQDULR��$Q�

H[DPSOH�RI�D�GULYLQJ�F\FOH�LV�VKRZQ�LQ�)LJXUH�$��7KLV�JUDSK�UHSUHVHQWV�WKH�)73����

�)HGHUDO�7HVW�3URFHGXUH��F\FOH�WKDW�KDV�EHHQ�FUHDWHG�E\�WKH�(3$�DQG�LV�XVHG�IRU�

HPLVVLRQ�FHUWLILFDWLRQ�DQG�IXHO�HFRQRP\�WHVWLQJ�RI�SDVVHQJHU�YHKLFOHV�LQ�WKH�8QLWHG�

6WDWHV��7KH�F\FOH�VLPXODWHV�DQ�XUEDQ�URXWH�ZLWK�IUHTXHQW�VWRSV��FRPELQHG�ZLWK�ERWK�

D�FROG��DQG�D�KRW�VWDUW�WUDQVLHQW�SKDVH��7KH�F\FOH�ODVWV�������VHFRQGV��DERXW����

PLQXWHV��DQG�FRYHUV�D�GLVWDQFH�RI�������PLOHV��������NP��DW�DQ�DYHUDJH�VSHHG�RI�

�����PSK��������NP�K���

Figure A 

�

����� 7R�DVVHVV�FRQIRUPDQFH��WKHVH�WHVWV�DUH�FDUULHG�RXW�RQ�D�FKDVVLV�

G\QDPRPHWHU��D�IL[WXUH�WKDW�KROGV�D�FDU�LQ�SODFH�ZKLOH�DOORZLQJ�LWV�GULYHQ�ZKHHOV�WR�

WXUQ�ZLWK�YDU\LQJ�UHVLVWDQFH�PHDQW�WR�VLPXODWH�WKH�DFWXDO�ORDG�RQ�WKH�HQJLQH�GXULQJ�
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RQ�URDG�GULYLQJ��(PLVVLRQV�DUH�PHDVXUHG�GXULQJ�WKH�WHVW�DQG�FRPSDUHG�WR�DQ�

HPLVVLRQV�VWDQGDUG�WKDW�GHILQHV�WKH�PD[LPXP�SROOXWDQW�OHYHOV�WKDW�FDQ�EH�UHOHDVHG�

GXULQJ�VXFK�D�WHVW��,Q�WKH�8QLWHG�6WDWHV��HPLVVLRQV�VWDQGDUGV�DUH�PDQDJHG�RQ�D�

QDWLRQDO�OHYHO�E\�WKH�(3$��,Q�DGGLWLRQ��&DOLIRUQLD�KDV�LWV�RZQ�HPLVVLRQV�VWDQGDUGV�

WKDW�DUH�GHILQHG�DQG�HQIRUFHG�E\�&$5%��&DOLIRUQLD�VWDQGDUGV�DUH�DOVR�DGRSWHG�E\�D�

QXPEHU�RI�RWKHU�VWDWHV��³6HFWLRQ����´�VWDWHV����7RJHWKHU�ZLWK�&DOLIRUQLD��WKHVH�

VWDWHV�FRYHU�D�VLJQLILFDQW�IUDFWLRQ�RI�WKH�8�6��PDUNHW��PDNLQJ�WKHP�D�GH�IDFWR�

VHFRQG�QDWLRQDO�VWDQGDUG��

����� 7KH�)73����LV�WKH�SULPDU\�G\QDPRPHWHU�F\FOH�XVHG�WR�FHUWLI\�OLJKW��

DQG�PHGLXP�GXW\�SDVVHQJHU�FDUV�WUXFNV��7KLV�F\FOH�LV�SULPDULO\�D�G\QDPLF�F\FOH��

ZLWK�UDSLG�FKDQJHV�LQ�VSHHG�DQG�DFFHOHUDWLRQ�PHDQW�WR�UHIOHFW�FLW\�GULYLQJ�DORQJ�

ZLWK�VRPH�VWHDGLHU�KLJKHU�VSHHG�VHFWLRQV�PHDQW�WR�DFFRXQW�IRU�VRPH�KLJKZD\�

GULYLQJ���

����� 2QH�FULWLFDOO\�LPSRUWDQW�WKLQJ�WR�XQGHUVWDQG�DERXW�WKH�)73����LV�WKDW�

LW¶V�D�³FROG�VWDUW´�F\FOH��7KDW�PHDQV�WKH�YHKLFOH�VWDUWV�WKH�F\FOH�ZLWK�WKH�HQJLQH�

KDYLQJ�EHHQ�RII�IRU�DW�OHDVW�HLJKW�KRXUV�DQG�LQ�D�FRPSOHWHO\�FROG�VWDWH��7KH�³FROG�

VWDUW´�SRUWLRQ�RI�WKH�WHVW�LV�FKDOOHQJLQJ�IRU�GLHVHO�HQJLQHV�OLNH�WKH�)RUG�HQJLQH�

HPSOR\LQJ�6&5�EHFDXVH�FDWDO\VWV�PHDQW�WR�FRQWURO�HPLVVLRQV�DUH�QRW�\HW�DW�

�������������������������������������������
��7KRVH�VWDWHV�DUH��&RQQHFWLFXW��0DLQH��0DU\ODQG��0DVVDFKXVHWWV��1HZ�-HUVH\��

1HZ�0H[LFR��1HZ�<RUN��2UHJRQ��3HQQV\OYDQLD��5KRGH�,VODQG��9HUPRQW��
:DVKLQJWRQ��'HODZDUH��*HRUJLD��DQG�1RUWK�&DUROLQD��
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WHPSHUDWXUHV�ZKHUH�WKH\�ZRUN��L�H���DERYH�WKHLU�³OLJKW�RII´�WHPSHUDWXUH���7KH�)73�

���DOVR�LQFOXGHV�D�³KRW�VWDUW´�SKDVH��ZKLFK�KDV�VLPLODU�LVVXHV�UHVXOWLQJ�IURP�FRRO�

GRZQ�RI�FDWDO\VWV�EHIRUH�WKLV�SKDVH�EHJLQV��

 )RUG�3URPRWHG�WKH�6XSHU�'XW\�YHKLFOHV�DV�WKH�³FOHDQHVW�6XSHU�'XW\�
GLHVHO�HYHU´�ZLWK�³EHVW�LQ�FODVV�IXHO�HFRQRP\´�DQG�³EHVW�LQ�FODVV�
WRZLQJ´�EHFDXVH�)RUG�NQHZ�WKH�HQYLURQPHQW��IXHO�HFRQRP\��DQG�WRZLQJ�
FDSDFLW\�DUH�PDWHULDO�WR�D�UHDVRQDEOH�FRQVXPHU��

����� )RUG�XQGHUVWRRG�WKDW�D�YHKLFOH¶V�SROOXWLRQ�IRRWSULQW�LV�D�IDFWRU�LQ�D�

UHDVRQDEOH�FRQVXPHU¶V�GHFLVLRQ�WR�SXUFKDVH�D�YHKLFOH��)RUG��LQ�SUHVV�UHOHDVHV��

RZQHU¶V�PDQXDOV��DQG�EURFKXUHV�WKDW�LW�LQWHQGHG�WR�UHDFK�WKH�H\HV�RI�FRQVXPHUV��

SURPRWHG�WKH�6XSHU�'XW\�HQJLQH�DV�GHOLYHULQJ�UHGXFHG�12[�RU�KDYLQJ�³UHGXFHG�

12[�HPLVVLRQV�´�)RUG�ZDV�DFXWHO\�DZDUH�RI�WKLV�GXH�WR�WKH�SXEOLF�SHUFHSWLRQ�WKDW�

GLHVHOV�DUH�³GLUW\�´�

����� )RUG�DOVR�XQGHUVWRRG�WKDW�IXHO�HFRQRP\�ZDV�PDWHULDO�WR�WKH�DYHUDJH�

FRQVXPHU��$QG�)RUG�XQGHUVWRRG�WKDW�VLQFH�WKHVH�ZHUH�³ZRUNLQJ�WUXFNV�´�KHQFH�WKH�

ODEHO�³6XSHU�'XW\�´�WKDW�WRZLQJ�FDSDFLW\�ZDV�LPSRUWDQW�WR�FRQVXPHUV��

����� 7KH�IROORZLQJ�DUH�H[DPSOHV�RI�)RUG�DGYHUWLVLQJ�SURPRWLQJ�ORZHU�

HPLVVLRQV��SRZHU��IXHO�HFRQRP\��DQG�WRZLQJ�FDSDFLW\��
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 )RUG�DGYHUWLVLQJ�SURPLVHV�³D�UHPDUNDEOH�UHGXFWLRQ´�LQ�HPLVVLRQV�
DQG�IXHO�HFRQRP\��

����� )RUG¶V�EURFKXUH�IRU�WKH������6XSHU�'XW\�SURPLVHG�³FODVV�OHDGLQJ�IXHO�

HFRQRP\´�DQG�WRZLQJ�FDSDFLW\���

�

�������������������������������������������
��([KLELW����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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����� )RUG�DOVR�SURPLVHG�LQ�LWV������EURFKXUH�WKDW�WKH�6XSHU�'XW\¶V�HQJLQH�

ZDV�WKH�³PRVW�WHVWHG�SRZHU�VWURNH�GLHVHO�HQJLQH�HYHU´�DQG�WKDW�WKH�HQJLQH�KDG�EHHQ�

SXW�WKURXJK�D�³JURXQGEUHDNLQJ�EDWWHU\�RI�FRPSXWHU�VLPXODWLRQV��ODE�DQG�UHDO�ZRUOG�

WHVWV�´�7KLV�PHDQV�WKDW�LI�HPLVVLRQV�H[FHHG�VWDQGDUGV�LQ�FRPPRQ�GULYLQJ�

FRQGLWLRQV��VXFK�DQ�RFFXUUHQFH�ZRXOG�KDYH�EHHQ�GLVFRYHUHG�LQ�OLJKW�RI�WKH�

SURPLVHG�DIRUHPHQWLRQHG�H[WHQVLYH�UHDO�ZRUOG�WHVWLQJ��)RUG�SURPLVHG�WKH�³EHVW�

GLHVHO�DQG�JDV�IXHO�HFRQRP\�RI�DQ\�WUXFN�LQ�LWV�FODVV´��
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�

����� 7KH������)RUG�EURFKXUH�PDNHV�VSHFLILF�SURPLVHV�DERXW�UHGXFLQJ�

12[��LQFOXGLQJ�UHSUHVHQWDWLRQV�WKDW�WKH�6XSHU�'XW\�LV�WKH�³FOHDQHVW�6XSHU�'XW\�
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GLHVHO�HYHU�´�WKH�6XSHU�'XW\�³UHGXFHV�QLWURJHQ�R[LGH��12[��OHYHOV�E\�PRUH�WKDQ�

����´�DQG�WKH�6XSHU�'XW\�KDV�WKH�³EHVW�GLHVHO�IXHO�HFRQRP\�������LQ�WKH�FODVV´��

�
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����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�WKH�6XSHU�'XW\¶V�IXHO�HFRQRP\��

WKDW�LW¶V�WKH�³FOHDQHVW�6XSHU�'XW\�GLHVHO�HYHU�´�DQG�WKDW�LW�UHGXFHV�12[�E\������

)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RIWHQ�RQO\�RFFXUV�ZKHQ�WKH�YHKLFOH�

RSHUDWHV�LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��WKDW�RXWVLGH�

RI�WKH�WHVWLQJ�HQYLURQPHQW��WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�IXHO�HFRQRP\�

ZDV�DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV�LQ�PDQ\�FRPPRQ�GULYLQJ�

FRQGLWLRQV��

����� 7KH������EURFKXUH�DOVR�UHSUHVHQWHG�WKDW�WKH�6XSHU�'XW\�KDV�³EHVW�LQ�

FODVV�WRZLQJ�FDSDELOLWLHV�´�EXW�IDLOHG�WR�GLVFORVH�WKDW�WKLV�FDSDELOLW\�ZDV�RQO\�

SRVVLEOH�E\�VRIWZDUH�WKDW�WXUQHG�HPLVVLRQ�FRQWUROV�GRZQ�RU�RII�VXFK�WKDW�HPLVVLRQV�

FDQ�H[FHHG�VWDQGDUGV�E\�D�IDFWRU�RI����WR�����
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����� ,Q�LWV������EURFKXUH��)RUG�DJDLQ�UHSHDWHG�LWV�SURPLVHV�WKDW�WKH�6XSHU�

'XW\�LV�WKH�³EHVW�LQ�FODVV´�LQ�³IXHO�HFRQRP\�´�WKDW�WKH�HQJLQH�ZDV�³WKH�PRVW�WHVWHG�

3RZHU�6WURNH�GLHVHO�HQJLQH�HYHU�´�JRLQJ�WKURXJK�D�³JURXQGEUHDNLQJ�EDWWHU\�RI�

FRPSXWHU�VLPXODWLRQV�´�HYHQ�³ORDGHG�WR�WKH�PD[´�DQG�³XS�WKH�VWHHSHVW�JUDGHV�´�

$QG�)RUG�SURPLVHG�WKH�³EHVW�GLHVHO�DQG�JDV�IXHO�HFRQRP\�RI�DQ\�WUXFN�LQ�LWV�

FODVV´���

�������������������������������������������
��([KLELW����)RUG¶V������6XSHU�'XW\�EURFKXUH��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2533    Page 110 of 338



�

��������
������������������9��

�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2534    Page 111 of 338



�

��������
������������������9��

����� 7KH������EURFKXUH�UHSHDWHG�)RUG¶V�SURPLVH�RI�D�FOHDQ�GLHVHO��

�

����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�IXHO�HFRQRP\�DQG�WKH�UHGXFWLRQ�RI�

12[��)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RQO\�RFFXUUHG�ZKHQ�WKH�YHKLFOH�RSHUDWHG�

LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��EXW�RXWVLGH�WKH�

WHVWLQJ�HQYLURQPHQW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�SURPLVHG�IXHO�

HFRQRP\�ZDV�RQO\�DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV��

����� 7KH������EURFKXUH�DOVR�UHSHDWHG�SURPLVHV�RI�³FODVV�OHDGLQJ�IXHO�

HFRQRP\´�DQG�³WRZLQJ�DQG�SD\ORDG�FDSDFLWLHV´��
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����� ,W�LV�QRW�SODXVLEOH��JLYHQ�WKLV�³JURXQGEUHDNLQJ´�WHVWLQJ��WKDW�)RUG�DQG�

%RVFK�GLG�QRW�NQRZ��DV�GHWDLOHG�EHORZ��WKDW�WKH�HPLVVLRQ�FRQWUROV�GR�QRW�ZRUN�

ZKHQ�WKH�YHKLFOH�LV�RSHUDWLQJ�LQ�QRUPDO�VWRS�DQG�JR�FRQGLWLRQV��UXQQLQJ�XQGHU�

KHDYLHU�ORDGV��DQG�JRLQJ�XS�PRGHVW�WR�VWHHS�JUDGHV��

����� 7KH������EURFKXUH�PDGH�DGGLWLRQDO�UHSUHVHQWDWLRQV�DERXW�IXHO�

HFRQRP\��KRUVHSRZHU��DQG�WRUTXH��DQG�WKH�YHKLFOH�EHLQJ�WKH�³FOHDQHVW�6XSHU�'XW\�

GLHVHO�HYHU´��
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�

����� 7KH������EURFKXUH�DOVR�UHSUHVHQWHG�WKDW�WKH�6XSHU�'XW\�KDV�EHVW�LQ�

FODVV�WRZLQJ��)RUG�NQHZ�PDQ\�FRQVXPHUV�SXUFKDVHG�KHDY\�GXW\�WUXFNV�WR�SXW�D�

ORDG�RQ�WKHP�DQG�WKDW�WRZLQJ�FDSDFLW\�ZDV�PDWHULDO��)RUG�GLG�QRW�GLVFORVH�WKDW�

HPLVVLRQ�FRQWUROV�DUH�GHUDWHG�DW�FRPPRQ�ORDGV��
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����� ,Q�WKH�EURFKXUH�IRU�WKH������6XSHU�'XW\��)RUG�UHSHDWHG�SURPLVHV�RI�

³EHVW�LQ�FODVV´�GLHVHO�IXHO�HFRQRP\�DQG�WKDW�LW�ZDV�WKH�³FOHDQHVW�6XSHU�'XW\�'LHVHO�

HYHU´����

�

�

����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�IXHO�HFRQRP\�DQG�WKH�UHGXFWLRQ�RI�

12[��)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RQO\�RFFXUUHG�ZKHQ�WKH�YHKLFOH�RSHUDWHG�

LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��EXW�RXWVLGH�RI�WKH�

WHVWLQJ�HQYLURQPHQW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�SURPLVHG�IXHO�

HFRQRP\�ZDV�DFKLHYHG�E\�D�UHGXFWLRQ�LQ�WKH�12[�HPLVVLRQ�FRQWUROV��

����� 7KH������EURFKXUH�DOVR�UHSHDWHG�UHSUHVHQWDWLRQV�IURP�SULRU�EURFKXUHV�

DERXW�WRZLQJ�FDSDFLW\�DQG�IDLOHG�WR�GLVFORVH�WKDW�DW�ORDGV�UHTXLULQJ�PRUH�WKDQ���±

����RI�UDWHG�WRUTXH�IRU�D�SDUWLFXODU�HQJLQH�VSHHG��FRQGLWLRQV�WKDW�DUH�YHU\�

FRPPRQO\�H[SHULHQFHG���WKH�HPLVVLRQV�V\VWHPV�DUH�WXQHG�WR�SURGXFH�12[�OHYHOV�

��±���WLPHV�WKH�VWDQGDUG��

�������������������������������������������
���([KLELW����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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����� ,Q�WKH�EURFKXUH�IRU�WKH������6XSHU�'XW\��)RUG�SURPLVHG�³EHVW�LQ�FODVV�

GLHVHO�IXHO�HFRQRP\´�RQ�WKH�ILUVW�SDJH����

�

����� ,Q�WKH������EURFKXUH��)RUG�SURPLVHG�WKDW�WKH�3RZHU�6WURNH�ZDV�WKH�

³GLHVHO�OHDGHU´�LQ�IXHO�HFRQRP\��

�

�������������������������������������������
���([KLELW����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�IXHO�HFRQRP\�DQG�WKH�UHGXFWLRQ�RI�

12[��)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RQO\�RFFXUUHG�ZKHQ�WKH�YHKLFOH�RSHUDWHG�

LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��DQG�WKDW�RXWVLGH�RI�

WKH�WHVWLQJ�HQYLURQPHQW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�SURPLVHG�IXHO�

HFRQRP\�ZDV�DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV��)RUG�DOVR�IDLOHG�WR�

GLVFORVH�WKDW�³EHVW�LQ�FODVV�WRUTXH´�FDPH�DW�WKH�H[SHQVH�RI�H[WUHPH�12[�HPLVVLRQV��

����� 7KH������EURFKXUH�DOVR�SURPLVHG�EHVW�LQ�FODVV�WRZLQJ�FDSDELOLW\�

ZLWKRXW�GLVFORVLQJ�WKDW�VXFK�FDSDELOLW\�ZDV�RQO\�DFKLHYHG�E\�GHUDWLQJ�HPLVVLRQ�

FRQWURO��

����� 7KH������EURFKXUH�FRQWLQXHG�WR�SURPLVH�³LPSURYHG�SRZHU�DQG�

SHUIRUPDQFH´�DQG�³EHVW�LQ�FODVV�GLHVHO�IXHO�HFRQRP\´�IURP�D�³FOHDQHU�EXUQ�´���

�

����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�IXHO�HFRQRP\�DQG�WKH�UHGXFWLRQ�RI�

12[��)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RQO\�RFFXUUHG�ZKHQ�WKH�YHKLFOH�RSHUDWHG�

LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��DQG�WKDW�RXWVLGH�WKH�

�������������������������������������������
���([KLELW�����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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WHVWLQJ�HQYLURQPHQW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�IXHO�HFRQRP\�ZDV�

DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV��

����� 7KH������EURFKXUH�UHSHDWHG�WKH�UHSUHVHQWDWLRQ�WKDW�WKH�YHKLFOHV�KDG�

XQGHUJRQH�H[WHQVLYH�WHVWLQJ�XQGHU�H[WUHPH�FRQGLWLRQV��$VVXPLQJ�WKLV�LV�WUXH��LW�LV�

QRW�SODXVLEOH�WKDW�)RUG�DQG�%RVFK�ZHUH�XQDZDUH�WKDW�HPLVVLRQ�FRQWUROV�GLG�QRW�

IXQFWLRQ�DQG�ZHUH�SXUSRVHO\�QRW�ZRUNLQJ�GXULQJ�PDQ\�FRPPRQ�GULYLQJ�FRQGLWLRQV��

����� 7KH������EURFKXUH�DOVR�KLJKOLJKWHG�WKH�XQULYDOHG�WRZLQJ�FDSDELOLWLHV�

RI�WKH�6XSHU�'XW\�WUXFNV��LQFOXGLQJ�WKH�³EHVW�LQ�FODVV´��������SRXQGV�RI�PD[LPXP�

WRZLQJ�FDSDELOLW\�RQ�WKH�)������7KH�EURFKXUH��KRZHYHU��RPLWWHG�WKH�IDFW�WKDW�

HPLVVLRQ�FRQWUROV�DUH�WXUQHG�RII�RU�WXUQHG�GRZQ�XQGHU�FRPPRQ�ORDG�FRQGLWLRQV��

DOORZLQJ�HPLVVLRQV�WR�H[FHHG�VWDQGDUGV�E\����WR����WLPHV��

�
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��������6LPLODUO\��DQ�RIILFLDO�SUHVV�UHOHDVH�IRU�WKH������6XSHU�'XW\�OLQH�

SURPRWHG�WKH�LPSURYHPHQWV�WR�WKH�����OLWHU�3RZHU�6WURNH�9��WXUER�GLHVHO�HQJLQH��

ZKLFK�DFKLHYHG�³EHVW�LQ�FODVV�WRZLQJ�SHUIRUPDQFH´�DQG�³PRUH�SRZHU��WRUTXH�DQG�

HIILFLHQF\�´���$V�WKH�UHOHDVH�H[SODLQHG��LPSURYHPHQWV�WR�WKH�HQJLQH�GHVLJQ�

ODXQFKHG�DFURVV�³DOO�6XSHU�'XW\�PRGHOV�IURP�)�����WR�)�����´�HQKDQFLQJ�WKH�

YHKLFOHV¶�³SHUIRUPDQFH�DQG�HIILFLHQF\´�ZLWK�WKH�EHQHILW�RI�³ORZHU�HPLVVLRQV�´�7KH�

UHOHDVH�GLG�QRW�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��LQFOXGLQJ�

WKH�IDFW�WKDW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\�RXWVLGH�WKH�WHVWLQJ�HQYLURQPHQW��DQG�WKDW�

WKH�IXHO�HFRQRP\�ZDV�DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV��

����� 7KH�)RUG������EURFKXUH�SURPLVHG�EHVW�LQ�FODVV�GLHVHO�IXHO�HFRQRP\�

IURP�D�³FOHDQ��HIILFLHQW�EXUQ´�RQ�DQ�HQJLQH�³SURYHQ�LQ�RYHU����PLOOLRQ�PLOHV�RI�

FXPXODWLYH�WHVWLQJ´����

�������������������������������������������
���([KLELW�����1HZ������)RUG�)�6HULHV�6XSHU�'XW\�:LOO�'HOLYHU�%HVW�,Q�&ODVV�

+RUVHSRZHU��7RUTXH�DQG�7RZLQJ�&DSDFLW\��0DUFK�����������
KWWSV���PHGLD�IRUG�FRP�FRQWHQW�IRUGPHGLD�IQD�XV�HQ�QHZV������������QHZ������
IRUG�I�VHULHV�VXSHU�GXW\�ZLOO�GHOLYHU�EHVW�LQ�FODVV�KRU�KWPO��

���([KLELW�����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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�
�

����� +DYLQJ�PDGH�UHSUHVHQWDWLRQV�DERXW�IXHO�HFRQRP\�DQG�WKH�UHGXFWLRQ�RI�

12[��)RUG�KDG�D�GXW\�WR�GLVFORVH�PDWHULDO�IDFWV�UHJDUGLQJ�WKRVH�UHSUHVHQWDWLRQV��

LQFOXGLQJ�WKH�IDFW�WKDW�WKH�12[�UHGXFWLRQ�RQO\�RFFXUUHG�ZKHQ�WKH�YHKLFOH�RSHUDWHG�

LQ�WKH�FRQGLWLRQV�SUHVHQW�LQ�DQ�HPLVVLRQV�WHVWLQJ�HQYLURQPHQW��DQG�WKDW�RXWVLGH�WKH�

WHVWLQJ�HQYLURQPHQW�WKH�YHKLFOHV�SROOXWHG�KHDYLO\��DQG�WKDW�WKH�SURPLVHG�IXHO�

HFRQRP\�ZDV�DFKLHYHG�E\�UHGXFWLRQ�RI�WKH�HPLVVLRQ�FRQWUROV��

����� $V�ZLWK�SULRU�EURFKXUHV��WKH������EURFKXUH�DOVR�WRXWHG�WKH�)RUG�6XSHU�

'XW\¶V�³XQVXUSDVVHG´�DQG�³EHVW�LQ�FODVV´�WRZLQJ�FDSDELOLWLHV�ZLWKRXW�GLVFORVLQJ�

WKDW�VXFK�SHUIRUPDQFH�ZDV�SUHPLVHG�RQ�D�UHGXFWLRQ�RI�WKH�HPLVVLRQV�FRQWUROV���
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����� 7KH������6XSHU�'XW\�EURFKXUH�SURPLVHG�WKDW�WKH�YHKLFOHV�KDYH�EHHQ�WHVWHG�

LQ�WKH�³UHDO�ZRUOG�´�QRW�MXVW�RQ�SURYLQJ�JURXQGV��)RUG�NQHZ�WKDW�UHDO�ZRUOG�

SHUIRUPDQFH�ZDV�PDWHULDO�WR�FRQVXPHUV����

�������������������������������������������
���([KLELW�����)RUG¶V������6XSHU�'XW\�EURFKXUH��
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�

����� )RUG�GLG�QRW�GLVFORVH�UHDO�ZRUOG�HPLVVLRQV�SHUIRUPDQFH��DV�GHWDLOHG�

EHORZ��

����� 7KH������EURFKXUH�FRQWLQXHG�)RUG¶V�SURPLVH�RI�EHVW�LQ�FODVV�WRZLQJ�

FDSDFLW\�DQG�³XQVXUSDVVHG�GLHVHO�IXHO�HFRQRP\�´�
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�
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����� 7KH������EURFKXUH�DOVR�SURPRWHG�WKH�PD[LPXP�FDSDELOLWLHV�RI�WKH�)�

�����)������DQG�)�����6XSHU�'XW\�WUXFNV��FDOOLQJ�WKHP�³%DG�´�³%DGGHU�´�DQG�

³%DGGHVW�´�UHVSHFWLYHO\��

�

����� 7KH������EURFKXUH�SRVW�GDWHV�WKH�9RONVZDJHQ�HPLVVLRQV�VFDQGDO��

ZKLFK�EURNH�RQ�6HSWHPEHU�����������7KLV�EURFKXUH�QR�ORQJHU�SURFODLPV�WKDW�WKH�

HQJLQH�UHGXFHV�12[�E\�����RU�WKDW�LW¶V�WKH�³FOHDQHVW�6XSHU�'XW\�GLHVHO�HQJLQH�´�
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 7KH�GHFHSWLRQ�UHYHDOHG�E\�H[WHQVLYH�WHVWLQJ�

 7KH�GLHVHO�WHVW�VHWXS�

����� 7KH�*DPERD�DQG�5XVWRQ�3ODLQWLIIV�KDYH�H[WHQVLYHO\�WHVWHG�D������)�

����GLHVHO�DQG������)�����GLHVHO�XVLQJ�D�3RUWDEOH�(PLVVLRQV�0HDVXUHPHQW�6\VWHP�

�3(06���DQG��DV�H[SODLQHG�EHORZ��WKHVH�DUH�UHSUHVHQWDWLYH�RI�����±�����YHKLFOHV�

ZLWK�UHVSHFW�WR�HPLVVLRQV���

����� 7HVWLQJ�ZDV�FRQGXFWHG�RQ�D�PRGHO�\HDU������)RUG�)������7KLV�YHKLFOH�

LV�UHSUHVHQWDWLYH�RI�WKH�HQWLUH�����±�����)�����DQG�)�����GLHVHO�HTXLSSHG�6XSHU�

'XW\�SURGXFW�OLQH��DV�QR�PDMRU�FKDQJHV�ZHUH�PDGH�WR�HQJLQH�DUFKLWHFWXUH�RYHU�WKDW�

WLPH�SHULRG��)RU�H[DPSOH��WKH�GLDJUDPV�EHORZ�GHWDLO�WKH�DIWHUWUHDWPHQW�V\VWHPV��$V�

FDQ�EH�VHHQ��QR�VLJQLILFDQW�FKDQJHV�KDYH�EHHQ�PDGH�IURP�WKH�ILUVW������GHVLJQ�WR�

WKH�FXUUHQW������GHVLJQ��
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�����0RGHO�

�
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�����0RGHO�

�

�
����� 7KH�WHVW�YHKLFOH�XQGHUZHQW�D�ULJRURXV�LQVSHFWLRQ�DQG�FKHFN�LQ�

SURFHVV��7KH�YHKLFOH�ZDV�SXW�RQ�D�K\GUDXOLF�UDFN��WKH�XQGHUERG\�FRZOLQJV�ZHUH�

UHPRYHG��DQG�WKH�HPLVVLRQ�FRQWURO�V\VWHP�ZDV�LQVSHFWHG�WR�HQVXUH�WKDW�WKH�SDUWV�

ZHUH�LQWDFW�DQG�IUHH�IURP�GDPDJH���
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����� 7KH�YHKLFOH�ZDV�DOVR�FKHFNHG�IRU�HQJLQH�IDXOWV�DQG�PDLQWHQDQFH�

KLVWRU\�WR�HQVXUH�WKDW�WKH�UHJXODU�VFKHGXOHG�PDLQWHQDQFH�ZDV�SHUIRUPHG��WKDW�WKH�

YHKLFOH�ZDV�IUHH�IURP�DFFLGHQWV��DQG�WKDW�WKHUH�ZHUH�QR�IDXOW�FRGHV�LQGLFDWLQJ�DQ\�

SUREOHPV�ZLWK�WKH�HPLVVLRQ�FRQWURO�V\VWHP��

����� 7KH�WLUH�SUHVVXUH�ZDV�DGMXVWHG�WR�WKH�UHFRPPHQGHG�VSHFLILFDWLRQ�DQG�

WKH�YHKLFOH�ZHLJKW�ZDV�VHW�WR�WKH�FHUWLILFDWLRQ�WHVW�ZHLJKW�RI�������SRXQGV�XVLQJ�

VDQG�EDJV�IRU�EDOODVW��7KH�ILQDO�ZHLJKW�ZLWK�GULYHU�DQG�WHVW�V\VWHP�ZDV�FRQILUPHG�

RQ�D�VFDOH��

 3(06�WHVWLQJ�LV�UHOLDEOH�DQG�DFFXUDWH��

����� 7KH�YHKLFOH�ZDV�WHVWHG�RYHU�D�YDULHW\�RI�FRQGLWLRQV�XVLQJ�D�SRUWDEOH�

HPLVVLRQ�PHDVXUHPHQW�V\VWHP��3(06���3(06�LV�D�FROOHFWLRQ�RI�PHDVXUHPHQW�

GHYLFHV�WKDW�DOORZ�WKH�PHDVXUHPHQW�RI�JDVHRXV�YHKLFOH�HPLVVLRQV�RI�R[LGHV�RI�

QLWURJHQ��WRWDO�K\GURFDUERQ��PHWKDQH��FDUERQ�PRQR[LGH��DQG�FDUERQ�GLR[LGH�DV�

ZHOO�DV�SDUWLFXODWH�PDWWHU��30��HPLVVLRQV�GXULQJ�RQ�URDG�GULYLQJ�RI�OLJKW��DQG�

KHDY\�GXW\�YHKLFOHV��7KH�V\VWHP�LV�HVVHQWLDOO\�D�³SRUWDEOH�ODERUDWRU\´�WKDW�DOORZV�

PHDVXUHPHQW�RI�HPLVVLRQV�RXWVLGH�RI�D�FRQYHQWLRQDO�FKDVVLV�G\QDPRPHWHU�EDVHG�

ODERUDWRU\�VHWWLQJ�RI�WKH�W\SH�XVHG�IRU�FHUWLILFDWLRQ�WHVWLQJ��

����� 7KHVH�V\VWHPV�DUH�KLJKO\�DFFXUDWH�ZKHQ�FRPSDUHG�WR�FRQYHQWLRQDO�

FKDVVLV�G\QDPRPHWHU�WHVWV�XVHG�IRU�YHKLFOH�HPLVVLRQV�FHUWLILFDWLRQ��,Q�IDFW��WKHLU�

DFFXUDF\�LV�VXFK�WKDW�WKH\�DUH�FXUUHQWO\�LQWHJUDWHG�LQWR�WKH�(XURSHDQ�YHKLFOH�
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HPLVVLRQ�FHUWLILFDWLRQ�SURFHVV�WR�WHVW�5'(��UHDO�GULYLQJ�HPLVVLRQV���%RWK�(3$�DQG�

&$5%�HPSOR\�3(06�DV�SDUW�RI�WKH�KHDY\�GXW\�LQ�XVH�FRPSOLDQFH�SURJUDP�WR�

PHDVXUH�HPLVVLRQV�DJDLQVW�WKH�QRW�WR�H[FHHG��17(��VWDQGDUGV��ZKHUH�SURFHGXUHV�

KDYH�EHHQ�FRGLILHG�LQ�WKH�FRGH�RI�IHGHUDO�UHJXODWLRQV��)XUWKHUPRUH��ERWK�&$5%�

DQG�(3$�PDNH�ZLGH�XVH�RI�3(06�WR�HYDOXDWH�YHKLFOHV�IRU�WKH�SUHVHQFH�RI�GHIHDW�

GHYLFHV��2QH�VXFK�VWXG\��SXEOLVKHG�E\�WKH�&HQWHU�IRU�$OWHUQDWLYH�)XHOV�DQG�

(PLVVLRQV��&$)((��LQ�FROODERUDWLRQ�ZLWK�&$5%��PDGH�KHDY\�XVH�RI�3(06�WR�

GLVFRYHU�WKH�SUHVHQFH�RI�GHIHDW�GHYLFHV�LQ�9RONVZDJHQ�GLHVHOV����

����� 3(06�KDV�EHHQ�XVHG�VLQFH�WKH�����V�WR�PHDVXUH�UHDO�ZRUOG�YHKLFOH�

HPLVVLRQV�SHUIRUPDQFH��7KHVH�V\VWHPV�DUH�PDQXIDFWXUHG�E\�KLJKO\�UHVSHFWHG�DQG�

ZHOO�HVWDEOLVKHG�HPLVVLRQV�PHDVXUHPHQW�HTXLSPHQW�VXSSOLHUV�OLNH�$9/��+RULED��

DQG�6HQVRUV�,QFRUSRUDWHG��$OO�WKUHH�RI�WKHVH�FRPSDQLHV�DUH�OHDGLQJ�VXSSOLHUV�RI�

HPLVVLRQV�PHDVXUHPHQW�V\VWHPV�XVHG�IRU�YHKLFOH�DQG�HQJLQH�FHUWLILFDWLRQ��DQG�WKH\�

EULQJ�WKHLU�H[SHULHQFH�LQ�FRQYHQWLRQDO�HPLVVLRQV�DQDO\]HUV�WR�EHDU�LQ�GHVLJQLQJ�

3(06��&RQYHQWLRQDO�JDV�DQDO\VLV�V\VWHPV�DUH�YHU\�ODUJH�DQG�FRPSOH[��6LQFH�WKH�

\HDUV�ZKHQ�FKDVVLV�G\QDPRPHWHU�WHVWLQJ�ZDV�RULJLQDOO\�LQWURGXFHG��DGYDQFHV�LQ�

DQDO\]HU�WHFKQRORJLHV�RYHU�WKH�SDVW�WKUHH�GHFDGHV�KDYH�DOORZHG�IRU�WKH�

PLQLDWXUL]DWLRQ�RI�FRQYHQWLRQDO�ODERUDWRU\�DQDO\]HUV��\LHOGLQJ�PDMRU�VL]H�DQG�

�������������������������������������������
���([KLELW�����7KRPSVRQ��*UHJRU\�-���HW��DO��³,Q�8VH�(PLVVLRQV�7HVWLQJ�RI�

/LJKW�'XW\�'LHVHO�9HKLFOHV�LQ�WKH�8QLWHG�6WDWHV�´�&$)((�SXEOLFDWLRQ��0D\�����
������
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ZHLJKW�UHGXFWLRQV��7KHVH�WHFKQRORJLFDO�DGYDQFHV�PDGH�LW�SRVVLEOH�IRU�KLJK�

DFFXUDF\�HPLVVLRQV�DQDO\]HUV�WR�EH�GHSOR\HG�RQ�YHKLFOHV�ZKLOH�GULYLQJ�RQ�WKH�URDG�

RXWVLGH�RI�WKH�ODERUDWRU\�VHWWLQJ��

����� &RQYHQWLRQDO�HPLVVLRQV�WHVWLQJ�XVHG�IRU�FHUWLILFDWLRQ�RI�YHKLFOHV�LV�

SHUIRUPHG�RQ�D�FKDVVLV�G\QDPRPHWHU��7KH�G\QDPRPHWHU�LV�D�³WUHDGPLOO´�IRU�WKH�

GULYHQ�ZKHHOV�RI�D�YHKLFOH��7KH�GULYHQ�ZKHHOV�DUH�SODFHG�RQ�UROOHUV�DWWDFKHG�WR�RQH�

RI�PRUH�IO\ZKHHOV�DQG�DQ�HOHFWULF�PRWRU�FDSDEOH�RI�VLPXODWLQJ�WKH�IRUFHV�RQ�WKH�

YHKLFOH�GXULQJ�UHDO�ZRUOG�GULYLQJ�RQ�WKH�URDG��7KH�FKDVVLV�G\QDPRPHWHU�VLPXODWHV�

LQHUWLDO�IRUFHV��L�H���WKH�UHVLVWDQFH�WR�DFFHOHUDWLRQ�RU�GHFHOHUDWLRQ�IURP�WKH�YHKLFOH¶V�

ZHLJKW���VWDWLF�IULFWLRQ��UROOLQJ�UHVLVWDQFH��DQG�DHURG\QDPLF�GUDJ��:KHQ�SURSHUO\�

FDOLEUDWHG��WKH�FKDVVLV�G\QDPRPHWHU�ZLOO�VLPXODWH�UHDO�ZRUOG�GULYLQJ�ZLWK�D�KLJK�

GHJUHH�RI�DFFXUDF\��$�³FRDVWGRZQ´�SURFHGXUH�LV�XVHG�WR�YHULI\�WKDW�UROOLQJ�

UHVLVWDQFH�DQG�GUDJ�DUH�DFFXUDWHO\�VLPXODWHG��+RZHYHU��WKH�LQHUWLDO�ORDG�VLPXODWLRQ�

UHTXLUHV�YHU\�UDSLG�DQG�SUHFLVH�UHVSRQVH�IURP�WKH�HOHFWULF�PRWRU�IRU�KLJK�DFFXUDF\��

6ORZ�UHVSRQGLQJ�V\VWHPV�FDQ�XQGHU�ORDG�WKH�YHKLFOH�GXULQJ�DFFHOHUDWLRQ��%\�

FRQWUDVW��UHDO�ZRUOG�LQHUWLDO�IRUFHV�RQ�WKH�YHKLFOH�DUH�LQKHUHQW�LQ�3(06�WHVWLQJ�

VLQFH�WKLV�WHVWLQJ�LV�FRQGXFWHG�RQ�WKH�URDG�LQ�QRUPDO�GULYLQJ���

����� 7KH�DQDO\]HUV�XVHG�WR�PHDVXUH�JDVHRXV�HPLVVLRQV�LQ�WKH�FKDVVLV�

G\QDPRPHWHU�VHWWLQJ�DUH�DFFXUDWH�WR�ZLWKLQ����RI�WKH�IXOO�PHDVXUHPHQW�VFDOH��

7KHVH�DQDO\]HUV�DUH�FDOLEUDWHG�EHIRUH�DQG�DIWHU�HDFK�HPLVVLRQV�WHVW�WR�HQVXUH�WKDW�
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WKH\�GHOLYHU�D�KLJK�OHYHO�RI�DFFXUDF\�DQG�WKDW�WKH�FDOLEUDWLRQ�GRHV�QRW�DSSUHFLDEO\�

FKDQJH��RU�GULIW��GXULQJ�WKH�HPLVVLRQV�WHVW��)XUWKHUPRUH��DQDO\]HUV�XQGHUJR�

PRQWKO\����SRLQW�FDOLEUDWLRQV�WR�HQVXUH�WKHLU�UHVSRQVH�LV�DFFXUDWH�WKURXJKRXW�WKH�

PHDVXUHPHQW�UDQJH�RI�HDFK�DQDO\]HU��7KHVH�PHDVXUHPHQWV�DUH�VXSSOHPHQWHG�ZLWK�

KLJK�SUHFLVLRQ�PHDVXUHPHQW�RI�DPELHQW�WHPSHUDWXUH�DQG�UHODWLYH�KXPLGLW\��12[�LV�

DGMXVWHG�IRU�WKRVH�YDOXHV��

����� 3(06�DQDO\]HUV�DUH�VXEMHFW�WR�WKH�VDPH�UHTXLUHPHQWV��,Q�IDFW��

DQDO\]HUV�XVHG�E\�WKH�H[SHUWV�KDYH�DQ�DFFXUDF\�RI������RI�IXOO�VFDOH��ZHOO�ZLWKLQ�

WKH����UHTXLUHPHQW�XVHG�IRU�FKDVVLV�G\QDPRPHWHU�DQDO\]HUV��7KHVH�DQDO\]HUV�DUH�

DOVR�VXEMHFW�WR�WKH�VDPH�PRQWKO\����SRLQW�FDOLEUDWLRQ�WR�HQVXUH�DFFXUDF\�

WKURXJKRXW�WKH�PHDVXUHPHQW�UDQJH��7KH�DQDO\]HUV�DUH�DOVR�FDOLEUDWHG�EHIRUH�DQG�

DIWHU�HDFK�WHVW�WR�HQVXUH�WKDW�WKH\�DUH�ERWK�DFFXUDWH�DQG�IUHH�RI�H[FHVVLYH�GULIW��'ULIW�

KDV�EHHQ�VKRZQ�WR�EH�IDU�OHVV�WKDQ�����HYHQ�DIWHU�VHYHUDO�KRXUV�RI�WHVWLQJ��3(06�

DOVR�HPSOR\V�KLJK�DFFXUDF\�WHPSHUDWXUH�DQG�UHODWLYH�KXPLGLW\�PHDVXUHPHQWV�WR�

DGMXVW�12[��

����� 3XW�VLPSO\��WKH�DQDO\]HUV�XVHG�LQ�FKDVVLV�G\QDPRPHWHU�WHVWLQJ�DQG�

3(06�WHVWLQJ�KDYH�YLUWXDOO\�LGHQWLFDO�OHYHOV�RI�DFFXUDF\�DQG�DUH�VXEMHFW�WR�WKH�

VDPH�VWULFW�UHTXLUHPHQWV�IRU�FDOLEUDWLRQ�DQG�GULIW��

����� 2QH�SULPDU\�GLIIHUHQFH�EHWZHHQ�3(06�DQG�FKDVVLV�G\QDPRPHWHU�

HPLVVLRQV�WHVWLQJ�LV�WKDW�WKH�ODWWHU�PL[HV�WKH�UDZ�H[KDXVW�ZLWK�DPELHQW�DLU�LQ�D�
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GLOXWLRQ�WXQQHO�WR�VLPXODWH�WKH�HIIHFWV�RI�YHKLFOH�H[KDXVW�PL[LQJ�ZLWK�DPELHQW�DLU�

LPPHGLDWHO\�DIWHU�HPLVVLRQ�IURP�WKH�WDLOSLSH��,Q�WKH�FDVH�RI�3(06��WKH�UDZ�H[KDXVW�

HPLVVLRQV�DUH�PHDVXUHG��7KH�GLOXWLRQ�WXQQHO�KDV�WKH�ODUJHVW�HIIHFW�RQ�SDUWLFXODWH�

PDWWHU�PHDVXUHPHQWV��ZKHUH�VXOIDWH�DQG�K\GURFDUERQ�DHURVROV�PD\�EH�IRUPHG�

GXULQJ�WKH�GLOXWLRQ�SURFHVV��WKHUHE\�LQFUHDVLQJ�SDUWLFXODWH�PDWWHU�HPLVVLRQV��,Q�

PRGHUQ�GLHVHOV�XVLQJ�ORZ�VXOIXU�IXHOV��WKHVH�HIIHFWV�DUH�PXFK�OHVV�LPSRUWDQW�WKDQ�LQ�

WKH�SDVW��ZKHUH�K\GURFDUERQ�DQG�VXOIDWH�IRUPDWLRQ�ZDV�PXFK�KLJKHU��7KH�HIIHFW�RQ�

JDVHRXV�SROOXWDQWV��DQG�LQ�SDUWLFXODU�12[��LV�QHJOLJLEOH��7KHUHIRUH��WKH�UDZ�JDV�

PHDVXUHPHQW�RI�12[�WDNHQ�GXULQJ�3(06�WHVWLQJ�ZLOO�FORVHO\�PDWFK�WKH�GLOXWHG�

H[KDXVW�PHDVXUHPHQW�WDNHQ�LQ�D�GLOXWLRQ�WXQQHO��

����� $�ZLGH�YDULHW\�RI�VWXGLHV�KDYH�EHHQ�SHUIRUPHG�RYHU�WKH�\HDUV�WR�

YDOLGDWH�WKH�DFFXUDF\�RI�3(06��2QH�VXFK�VWXG\��FRQGXFWHG�E\�H[SHUWV�DW�5LFDUGR�

8.��RQH�RI�WKH�ZRUOG¶V�OHDGLQJ�YHKLFOH�UHVHDUFK�DQG�GHYHORSPHQW�FRPSDQLHV��

FRQFOXGHG�WKDW�³12[�HPLVVLRQV�DJUHHG�ZLWKLQ�∼����DFURVV�D�ZLGH�UDQJH�RI�

YDOXHV�´���:KHQ�FRQVLGHULQJ�WKDW�GHIHDW�GHYLFHV�UHVXOW�LQ�HPLVVLRQV�WKDW�DUH�RIWHQ�

VHYHUDO�WLPHV��RU�HYHQ�RUGHUV�RI�PDJQLWXGH��KLJKHU�WKDQ�WKH�UHOHYDQW�HPLVVLRQV�

VWDQGDUGV��WKLV�OHYHO�RI�DJUHHPHQW�ZLWK�FKDVVLV�G\QDPRPHWHU�HPLVVLRQV�

�������������������������������������������
���([KLELW�����$QGHUVRQ��-RQ��HW��DO���³2Q�5RDG�DQG�&KDVVLV�'\QDPRPHWHU�

(YDOXDWLRQV�RI�(PLVVLRQV�IURP�7ZR�(XUR���'LHVHO�9HKLFOHV�´�6$(���������������
2FWREHU�������
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PHDVXUHPHQW�LV�PRUH�WKDQ�VXIILFLHQW�WR�LGHQWLI\�WKH�SUHVHQFH�RI�GHIHDW�GHYLFHV�DQG�

WR�TXDQWLI\�WKH�HIIHFWV��

����� 7KDW�EHLQJ�VDLG��WHVW�FRQGLWLRQV�DUH�KLJKO\�FRQWUROOHG�LQ�D�FKDVVLV�

G\QDPRPHWHU�ODERUDWRU\�VHWWLQJ��$PELHQW�WHPSHUDWXUH��ZLQG��DQG�URDG�TXDOLW\�DUH�

FRQVLVWHQW�IURP�WHVW�WR�WHVW��$OWKRXJK�3(06�PHDVXUHV�HPLVVLRQV�ZLWK�D�KLJK�

GHJUHH�RI�DFFXUDF\��JUHDW�FDUH�PXVW�EH�WDNHQ�WR�HQVXUH�WKDW��WKH�GULYLQJ�FRQGLWLRQV�

DUH�UHSUHVHQWDWLYH��FRQVLVWHQW��DQG�FDQ�EH�FRPSDUHG�WR�WKH�HPLVVLRQ�VWDQGDUGV�LQ�D�

PHDQLQJIXO�ZD\��+RZHYHU��D�ZHOO�GHVLJQHG�3(06�WHVW�SURJUDP�FDQ�DFFRXQW�IRU�

DPELHQW�WHPSHUDWXUH��WUDIILF�YDULDELOLW\��UHODWLYH�SRVLWLYH�DFFHOHUDWLRQ��53$²L�H���

WKH�³KDUGQHVV´�RU�³VRIWQHVV´�RI�WKH�GULYHU¶V�GULYLQJ�VW\OH���URDG�TXDOLW\��DQG�ZLQG�

VSHHG��7KH�HIIHFW�RI�ZLQG�VSHHG��LQ�SDUWLFXODU��FDQ�EH�DYHUDJHG�RXW�E\�FRQGXFWLQJ�D�

ODUJH�QXPEHU�RI�WHVWV�ZLWK�YDULDEOH�ZLQG�FRQGLWLRQV��7HVWV�DUH�W\SLFDOO\�UHSHDWHG�

GR]HQV�RI�WLPHV��ZLWK�FDUHIXO�DWWHQWLRQ�SDLG�WR��DPRQJ�RWKHU�WKLQJV��WKH�DYHUDJH�

F\FOH�VSHHG��DPELHQW�WHPSHUDWXUH��53$��DQG�URDG�JUDGH��

����� ,W�LV�LPSRUWDQW�WR�QRWH�WKDW��LQ�RUGHU�WR�SHUIRUP�FKDVVLV�G\QDPRPHWHU�

WHVWLQJ�WR�FHUWLI\�D�YHKLFOH��RQ�URDG�GDWD�PXVW�EH�FROOHFWHG�IRU�HDFK�YHKLFOH�WKDW�LV�

WHVWHG�WR�REWDLQ�D�SURSHU�PRGHO�RI�WKH�YHKLFOH¶V�UROOLQJ�UHVLVWDQFH�DQG�DHURG\QDPLF�

GUDJ��FDOOHG�WKH�YHKLFOH¶V�³URDG�ORDG�PRGHO´���7KLV�SURFHGXUH�LV�FRQGXFWHG�RYHU�WKH�

URDG�DQG�PXVW�EH�UHSHDWHG�PXOWLSOH�WLPHV�WR�DFFRXQW�IRU�WKH�HIIHFWV�RI�YDULDEOH�
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ZLQG�VSHHGV�DQG�GLUHFWLRQV��7KLV�NLQG�RI�UHSHWLWLRQ�LV�QR�GLIIHUHQW�WKDQ�WKDW�

UHTXLUHG�WR�DYHUDJH�RXW�WKH�HIIHFWV�RI�ZLQG�VSHHG�GXULQJ�3(06�WHVWLQJ��

����� ,Q�RUGHU�IRU�WKH�FKDVVLV�G\QDPRPHWHU�WR�VLPXODWH�UHDO�ZRUOG�GULYLQJ�

DFFXUDWHO\��WKH�WHVWLQJ�FRQGXFWHG�RYHU�WKH�URDG�WR�FUHDWH�WKH�URDG�ORDG�PRGHO�PXVW�

EH�JHQHUDWHG�ZLWK�JUHDW�FDUH��DFFRXQWLQJ�IRU�HIIHFWV�OLNH�WLUH�SUHVVXUH��GULYH�WUDLQ�

UHVLVWDQFH��VWDWH�RI�PDLQWHQDQFH��YHKLFOH�LQHUWLDO�ORDG��HW�FHWHUD²WKH�VDPH�LVVXHV�

WKDW�PXVW�EH�DGGUHVVHG�ZKHQ�FRQGXFWLQJ�3(06�WHVWV��

����� )XUWKHUPRUH��LW�LV�SRVVLEOH�WR�UH�FUHDWH�YLUWXDOO\�DQ\�FKDVVLV�

G\QDPRPHWHU�FHUWLILFDWLRQ�F\FOH�RYHU�WKH�URDG�XVLQJ�D�3(06�E\�VLPSO\�IROORZLQJ�

WKH�VDPH�YHKLFOH�VSHHG�F\FOH�LQ�D�FDUHIXOO\�FRQWUROOHG�VHWWLQJ��6SHFLDO�WHVW�VRIWZDUH�

KDV�EHHQ�GHYHORSHG�E\�H[SHUWV�WR�DOORZ�WKHVH�WHVW�F\FOHV�WR�EH�SHUIRUPHG�RQ�WKH�

URDG��,Q�WKH�FDVH�RI�PHGLXP�GXW\�SDVVHQJHU�YHKLFOHV��OLNH�WKH�)RUG�)������LW�LV�

YLUWXDOO\�LPSRVVLEOH�WR�WHVW�WKH�IXOO�FRPELQHG�ZHLJKW�UDWLQJ�RI��������SRXQGV�RQ�D�

FKDVVLV�G\QDPRPHWHU��DV�PRVW�RI�WKHVH�G\QDPRPHWHUV�HLWKHU�ODFN�WKH�DELOLW\�WR�

VLPXODWH�WKRVH�LQHUWLDO�ORDGV�RU�PDLQWDLQ�WUDFWLRQ�RI�WKH�GULYHQ�ZKHHOV�RQ�WKH�

G\QDPRPHWHU�UROOHU��RU�UROOHUV��GXULQJ�WHVWLQJ��)RU�WKH�VDPH�UHDVRQ��VKDUS�

DFFHOHUDWLRQV�DQG�DJJUHVVLYH�GULYLQJ�FDQ�EH�SUREOHPDWLF�IRU�WKHVH�KHDYLHU�YHKLFOHV��

����� +LJK�DPELHQW�WHPSHUDWXUHV�FDQ�JHQHUDOO\�QRW�EH�WHVWHG�LQ�D�FKDVVLV�

G\QDPRPHWHU�ODERUDWRU\��WKH�VDPH�LV�WUXH�RI�YHU\�ORZ�WHPSHUDWXUHV��'XULQJ�

FHUWLILFDWLRQ�WHVWLQJ�RQ�WKH�)73����DQG�+:)(7��DPELHQW�WHPSHUDWXUH�LV�FRQWUROOHG�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2559    Page 136 of 338



�

��������
������������������9��

WR�D�QDUURZ�ZLQGRZ�EHWZHHQ����)�DQG����)��3(06�WHVWLQJ�FDQ�EH�FRQGXFWHG�DW�D�

ZLGH�YDULHW\�RI�WHPSHUDWXUHV��ZKLFK�LV�LPSRUWDQW�EHFDXVH�PDQ\�GHIHDW�GHYLFHV�DUH�

WULJJHUHG�EDVHG�RQ�FKDQJHV�LQ�DPELHQW�WHPSHUDWXUH��

����� ,PSRUWDQWO\��LW�LV�RIWHQ�QRW�SRVVLEOH�WR�WHVW�FRQGLWLRQV�RQ�D�FKDVVLV�

G\QDPRPHWHU�WKDW�PLJKW�EH�H[SHULHQFHG�LQ�WKH�UHDO�ZRUOG��$V�ZDV�GLVFRYHUHG�

GXULQJ�WKH�9RONVZDJHQ�GLHVHO�VFDQGDO��WKH�YHKLFOH¶V�HQJLQH�FRQWURO�PRGXOH�FDQ�

RIWHQ�GHWHFW�WKDW�WKH�YHKLFOH�LV�EHLQJ�WHVWHG�RQ�D�FKDVVLV�G\QDPRPHWHU��,Q�DGGLWLRQ�

WR�EHLQJ�DEOH�WR�GHWHFW�WKDW�D�FHUWLILFDWLRQ�WHVW�F\FOH�LV�EHLQJ�UXQ��DV�ZLWK�

9RONVZDJHQ��YHKLFOHV�FDQ�XVH�YDULRXV�VHQVRUV�WR�GHWHUPLQH�WKH�YHKLFOH�LV�RQ�D�

FKDVVLV�G\QDPRPHWHU��7\SHV�RI�DOJRULWKPV�XVHG�WR�GHWHFW�D�FKDVVLV�G\QDPRPHWHU�

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�IROORZLQJ��

D�� GULYHQ�ZKHHOV�DUH�PRYLQJ�EXW�WKH�IURQW�ZKHHOV�DUH�QRW�WXUQLQJ��D�
FRQGLWLRQ�RQO\�H[SHULHQFHG�RQ�D�FKDVVLV�G\QDPRPHWHU��

E�� RQ�D���ZKHHO�GULYH�YHKLFOH��WKH�GULYHQ�ZKHHOV�DUH�PRYLQJ�EXW�
WKH�QRQ�GULYHQ�ZKHHOV�DUH�QRW��D�FRQGLWLRQ�RQO\�H[SHULHQFHG�RQ�
D�FKDVVLV�G\QDPRPHWHU��DQG�

F�� RQ�D�YHKLFOH�HTXLSSHG�ZLWK�*36��WKH�YHKLFOH¶V�ZKHHOV�DUH�
PRYLQJ�ZKLOH�WKH�*36�SRVLWLRQ�LV�QRW�FKDQJLQJ��

����� )RU�WKLV�UHDVRQ��ZKLOH�WHVWLQJ�RQ�D�FKDVVLV�G\QDPRPHWHU�IRU�GHIHDW�

GHYLFHV��LW�FDQ�QHYHU�EH�UXOHG�RXW�WKDW�WKH�YHKLFOH�FDQ�GHWHFW�WKDW�LW�LV�EHLQJ�WHVWHG�

RQ�D�FKDVVLV�G\QDPRPHWHU��7KHUHIRUH��UHVXOWV�IURP�FKDVVLV�G\QDPRPHWHU�WHVWLQJ�

PD\�EH�GUDPDWLFDOO\�GLIIHUHQW�WKDQ�WKRVH�PHDVXUHG�LQ�UHDO�ZRUOG�GULYLQJ��,Q�

FRQWUDVW�WR�FKDVVLV�G\QDPRPHWHU�WHVWLQJ��WKH�YHKLFOH�FDQQRW�GHWHFW�WKH�SUHVHQFH�RI�D�
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3(06��3(06�LV�QRW�RQO\�DFFXUDWH�IRU�GHWHFWLRQ�DQG�TXDQWLILFDWLRQ�RI�GHIHDW�

GHYLFHV��,W�LV�HVVHQWLDO��

 7HVWLQJ�UHVXOWV�LQGLFDWH�KLJKHU�WKDQ�H[SHFWHG�HPLVVLRQV��

����� 3ODLQWLIIV¶�H[SHUWV�FUHDWHG�D�VSHFLDO�SURJUDP�WKDW�LV�VSHFLILF�WR�WKH�

)RUG�)�����WR�DOORZ�FRPPXQLFDWLRQ�ZLWK�WKH�YHKLFOH¶V�FRPSXWHU��(&0��LQ�RUGHU�WR�

H[WUDFW�LPSRUWDQW�RSHUDWLRQDO�LQIRUPDWLRQ�OLNH�H[KDXVW�WHPSHUDWXUHV��(*5�UDWHV��

12[�FRQFHQWUDWLRQV�XSVWUHDP�RI�WKH�6&5�FDWDO\VWV��HQJLQH�WLPLQJ��DQG�RWKHU�

LQIRUPDWLRQ���

 )RUG�)�����WHVWLQJ�

 )73����VW\OH�GULYLQJ�

����� 7HVWLQJ�ZDV�FRQGXFWHG�LQ�D�ZLGH�YDULHW\�RI�VWRS�DQG�JR�FRQGLWLRQV�

DQG�ZDV�FRQGXFWHG�LQ�D�PDQQHU�WR�HQVXUH�DYHUDJH�WHVW�VSHHGV�DQG�UHODWLYH�SRVLWLYH�

DFFHOHUDWLRQV�ZHUH�FORVHO\�FRUUHODWHG�ZLWK�WKRVH�W\SLILHG�E\�WKH�)73����

FHUWLILFDWLRQ�WHVW�F\FOH��2YHU�WKH�FRXUVH�RI�������PLOHV�RI�WHVWLQJ�XQGHU�WKHVH�

FRQGLWLRQV��HPLVVLRQV�ZHUH�IRXQG�WR�EH�����PJ�PLOH�RQ�DYHUDJH��RU�����WLPHV�WKH�

VWDQGDUG��,Q�PDQ\�FRQGLWLRQV��HPLVVLRQV�ZHUH�IRXQG�WR�EH�DV�KLJK�DV�������PJ�PLOH�

RQ�D�VXVWDLQHG�EDVLV�RI����PLOHV�RU�PRUH��

����� 7KH�³FRPSOLDQFH�IDFWRU´�IRU�WKLV�YHKLFOH�LQ�)73�OLNH�FRQGLWLRQV�LV�

VKRZQ�EHORZ��7KH�FRPSOLDQFH�IDFWRU�LV�EDVHG�RQ�WKH�YHKLFOH�VWDQGDUG�DQG�LV�D�

PXOWLSOH�RI�WKH�VWDQGDUG��)RU�H[DPSOH��D�FRPSOLDQFH�IDFWRU�RI���PHDQV�WKDW�WKDW�

YHKLFOH�HPLVVLRQV�DUH�WZLFH�WKH�VWDQGDUG��
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�
�

����� 7KH�YHKLFOH�VSHQGV�����RI�WKH�YHKLFOH�PLOHV�WUDYHOHG��907��DERYH�

WKH�VWDQGDUG��L�H���D�FRPSOLDQFH�IDFWRU�RI�����7KH�YHKLFOH�VSHQGV�����RI�907�DW�

WZLFH�WKH�VWDQGDUG�RU�PRUH��L�H���D�FRPSOLDQFH�IDFWRU�RI�����DQG����RI�907�DW���

WLPHV�WKH�VWDQGDUG�RU�PRUH��

����� )XUWKHUPRUH��3ODLQWLIIV¶�H[SHUWV�GHYHORSHG�VRIWZDUH�WKDW�DOORZHG�WKH�

WHVW�YHKLFOH�WR�EH�GULYHQ�RQ�WKH�)73����WHVW�F\FOH�RYHU�WKH�URDG��6LQFH�WKH�WHVW�F\FOH�

LV�VLPSO\�D�VSHFLILF�VHTXHQFH�RI�YHKLFOH�VSHHGV��WKH�WHVW�F\FOH�FDQ�EH�IXOO\�UHSHDWHG�

RYHU�WKH�URDG�ZLWK�D�3(06�V\VWHP��7KH�FROG�VWDUW��VWDELOL]HG��DQG�KRW�VWDUW�SRUWLRQV�

RI�WKH�F\FOH�ZHUH�FRQGXFWHG��PHDVXUHG��DQG�ZHLJKWHG�LQ�DFFRUGDQFH�ZLWK�WKH�
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VWDQGDUG����7KH�WHVWV�ZHUH�FDUHIXOO\�FRQGXFWHG�RQ�FRQGLWLRQV�ZLWK�IODW�URDG�IRU�

GLUHFW�FRPSDULVRQ�ZLWK�WKH�FHUWLILFDWLRQ�WHVW�F\FOH��ZKLFK�RQO\�PHDVXUHV�IODW�URDG�

HPLVVLRQV��7KH�UHVXOWV�DUH�SORWWHG�EHORZ�YV�DPELHQW�WHPSHUDWXUH��

�

����� ,Q�QR�FDVH�GLG�WKH�WHVW�YHKLFOH�PHHW�WKH�VWDQGDUG�RI�����PJ�PLOH��

$YHUDJH�HPLVVLRQV�DV�PHDVXUHG�E\�WKH�3(06�GXULQJ�WKH�)73����VLPXODWLRQ�WHVWLQJ�

ZHUH�����PJ�PLOH��RU�����WLPHV�WKH�VWDQGDUG��0RUHRYHU��WKH�UHVXOWV�DSSHDU�WR�

LQFUHDVH�WR�OHYHOV�DV�KLJK�DV�����PJ�PLOH�DW�ORZHU�DPELHQW�WHPSHUDWXUHV�DURXQG�

�������������������������������������������
���:HLJKWLQJ�IDFWRUV�RI����������DQG������DUH�XVHG�IRU�WKH�FROG�VWDUW��VWDELOL]HG��

DQG�KRW�VWDUW�SKDVHV�RI�WKH�F\FOH��UHVSHFWLYHO\��

0

200

400

600

800

1000

40 45 50 55 60 65 70 75 80 85 90

N
O
x�
Em

is
si
on

s�
(m

g/
m
ile

)

Ambient�Temperature�(°F)

FTP-75�PEMS�Test�Results

Std.
(200 mg/mile)

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2563    Page 140 of 338



�

��������
������������������9��

���)��WKRXJK�E\�QR�PHDQV�FROG�JLYHQ�WKH�UDQJH�RI�DPELHQW�RSHUDWLQJ�FRQGLWLRQV�

H[SHFWHG�LQ�WKH�8QLWHG�6WDWHV��

����� 6LJQLILFDQWO\��2%',,�UHJXODWLRQV�IRU�WKLV������PRGHO�\HDU�YHKLFOH�

UHTXLUH�WKDW�WKH�YHKLFOH¶V�RQ�ERDUG�GLDJQRVWLFV��2%'��V\VWHPV�EH�DEOH�WR�LGHQWLI\�

PDOIXQFWLRQV�LQ�WKH�VHQVRUV�DQG�FDWDO\VW�V\VWHPV�WKDW�ZRXOG�FDXVH�DQ�LQFUHDVH�LQ�

12[�EHWZHHQ����±�����WLPHV�WKH�VWDQGDUG�RQ�WKH�)73�����6LQFH�WKH�YHKLFOH�

H[SHULHQFHV�D�ZLGH�YDULHW\�RI�RSHUDWLQJ�FRQGLWLRQV�GXULQJ�QRUPDO�GULYLQJ��UHVXOWV�

IURP�WKH�2%'�KDYH�WR�EH�WUDQVODWHG�E\�WKH�(&0�EDFN�WR�H[SHFWHG�UHVXOWV�RQ�WKH�

)73����WHVW��,Q�WKLV�FDVH��QR�WUDQVODWLRQ�LV�UHTXLUHG��DV�WKH�)73����LWVHOI�ZDV�XVHG�

WR�PHDVXUH�HPLVVLRQV��$OWKRXJK�HPLVVLRQV�DUH�FRQVLVWHQWO\�����WLPHV�WKH�VWDQGDUG�

DQG�DV�KLJK�DV�����WLPHV�WKH�VWDQGDUG��WKH�2%'�V\VWHP�GRHV�QRW�WULJJHU�WKH�

PDOIXQFWLRQ�LQGLFDWRU�ODPS��0,/���7KXV��WKH�YHKLFOH¶V�RZQ�2%'�VRIWZDUH�

LQGLFDWHV�HPLVVLRQ�FRQWURO�V\VWHP�WR�EH�RSHUDWLQJ�DV�)RUG�LQWHQGHG��HYHQ�WKRXJK�LWV�

UHDO�ZRUOG�SHUIRUPDQFH�JURVVO\�H[FHHGV�WKH�VWDQGDUG��

 6WHDG\�KLJKZD\�WHVWLQJ�

����� 7HVWLQJ�DW�KLJKHU�SRZHU�ORDGV�KDV�GHPRQVWUDWHG�WKDW�WKH�YHKLFOH�

FRQVLVWHQWO\�SURGXFHV�H[WUHPH�OHYHOV�RI�12[��DW�WLPHV����WLPHV�WKH�HPLVVLRQ�

VWDQGDUG�RI�����PJ�PLOH��ZKHQ�RSHUDWLQJ�DW�HQJLQH�SRZHU�ORDGV�RXWVLGH�WKRVH�

IRXQG�RQ�WKH�FHUWLILFDWLRQ�WHVW�F\FOHV��EXW�LQ�FRQGLWLRQV�WKDW�DUH�FRPPRQ�LQ�QRUPDO�

UHDO�ZRUOG�RSHUDWLRQ��7KH�WRUTXH�DQG�SRZHU�FXUYHV�IRU�WKH������PRGHO�\HDU�3RZHU�
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6WURNH�HQJLQH�DUH�SUHVHQWHG�EHORZ��7KH�SORW�VKRZV�WKH�PD[LPXP�SRZHU�DQG�WRUTXH�

IRU�HDFK�HQJLQH�RSHUDWLQJ�VSHHG��530���7KHVH�SRZHU�FKDUDFWHULVWLFV�DUH�W\SLFDO�RI�

D�GLHVHO�HQJLQH��ZKHUH�DYDLODEOH�WRUTXH��UHG�OLQH��TXLFNO\�LQFUHDVHV�ZLWK�HQJLQH�

VSHHG�DQG�WKHQ�OHYHOV�RII�DW�D�QHDU�FRQVWDQW�YDOXH�IRU�PXFK�RI�WKH�HQJLQH¶V�

RSHUDWLQJ�VSHHG�UDQJH��0D[LPXP�SRZHU��ZKLFK�LV�WKH�SURGXFW�RI�HQJLQH�VSHHG�DQG�

HQJLQH�WRUTXH��LV�DFKLHYHG�ZLWK�KLJK�WRUTXH�DQG�KLJK�HQJLQH�VSHHG��2I�FRXUVH��WKH�

HQJLQH�LV�WLHG�WR�D�WUDQVPLVVLRQ��ZKLFK�KDV�WKH�DELOLW\�WR�DOWHU�HQJLQH�VSHHG�IRU�D�

JLYHQ�SRZHU�GHPDQG�E\�FKDQJLQJ�WKH�JHDU��7KH�DPRXQW�RI�DYDLODEOH�SRZHU�

FKDQJHV�ZLWK�HQJLQH�VSHHG��EOXH�OLQH���3HDN�WRUTXH�LV�GHILQHG�E\�WKH�PDQXIDFWXUHU�

DQG�SURJUDPPHG�LQWR�WKH�(&0�DQG�LV�FRQWUROOHG�E\�OLPLWLQJ�WKH�PD[LPXP�IXHO�

LQMHFWLRQ�UDWH�DW�HDFK�HQJLQH�VSHHG��
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�

����� 7KH�YHKLFOH�ZDV�WHVWHG�DW�D�YDULHW\�RI�VWHDG\�HQJLQH�VSHHG�DQG�ORDG�

FRQGLWLRQV�RYHU�������PLOHV�RI�WHVWLQJ��ERWK�E\�YDU\LQJ�WKH�YHKLFOH�VSHHG�EHWZHHQ�

���DQG����PSK��FRPPRQ�VSHHGV�H[SHULHQFHG�GXULQJ�QRUPDO�KLJKZD\�GULYLQJ��DQG�

E\�RSHUDWLQJ�WKH�YHKLFOH�RQ�PRGHVW�KLOOV�WR�LQFUHDVH�ORDG�RQ�WKH�HQJLQH��$�KDQGIXO�

RI�WHVWV�ZHUH�DOVR�FRQGXFWHG�DW���±���PSK��VSHHGV�ZKLFK�DUH�FRPPRQ�RQ�

IUHHZD\V��(PLVVLRQV�ZHUH�PHDVXUHG�GXULQJ�WHVWLQJ�XVLQJ�D�3(06�V\VWHP��

����� ,Q�QRUPDO�RSHUDWLRQ�ZLWK�WKH�YHKLFOH�ORDGHG�DW�������SRXQGV�

FHUWLILFDWLRQ�WHVW�ZHLJKW��WKH�HQJLQH�VSHHG�RQ�WKH�3RZHU�6WURNH�HQJLQH�UDUHO\�

H[FHHGV������530��7KH�YHKLFOH�LV��LQ�IDFW��UDWHG�WR�FDUU\��������SRXQGV�RQ�LWV�RZQ�
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FKDVVLV��YHKLFOH�ZHLJKW�SOXV�SD\ORDG���7KH�YHKLFOH�LV�DOVR�UDWHG�WR�FDUU\�DGGLWLRQDO�

ORDG�ZLWK�D�WUDLOHU�ORDGHG�XS�WR��������SRXQGV��IRU�D�WRWDO�FRPELQHG�ZHLJKW�RI�

�������SRXQGV���������SRXQG�WUXFN�SOXV��������SRXQG�WUDLOHU���7KXV��D�WRWDO�WHVW�

ZHLJKW�RI�������SRXQGV�RQO\�WHVWV�D�YHU\�VPDOO�ZLQGRZ�RI�WKH�HQJLQH¶V�SRZHU�

FDSDELOLW\�DQG�GRHV�QRW�WHVW�IRU�HPLVVLRQV�ZLWK�ZHLJKWV�LQ�H[FHVV�RI�������SRXQGV��

VXFK�DV�ZKHQ�WKH�YHKLFOH�LV�WRZLQJ�RU�ZKHQ�WKH�WUXFN�LV�ORDGHG�WR�LWV�IXOO��������

SRXQG�FDSDFLW\��JURVV�YHKLFOH�ZHLJKW�UDWLQJ�ZLWKRXW�D�WUDLOHU���

����� 7HVWV�ZHUH�FRQGXFWHG�DW�D�YDULHW\�RI�HQJLQH�VSHHGV�DQG�WKH�UHVXOWLQJ�

12[�HPLVVLRQV�ZHUH�PHDVXUHG�IRU�GLIIHUHQW�HQJLQH�SRZHU�OHYHOV��L�H���ORDGV���7KH�

UHVXOWV�IRU�WHVWV�EHWZHHQ������DQG������530�DUH�SORWWHG�EHORZ��
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����� 7KH�YHKLFOH�PHHWV�WKH�VWDQGDUG�RI�����PJ�PLOH�XS�WR�DERXW�����RI�

UDWHG�SRZHU�WRUTXH��$IWHU�����RI�UDWHG�SRZHU��HPLVVLRQV�LQFUHDVH�GUDPDWLFDOO\�WR�

���WLPHV�WKH�VWDQGDUG��DERXW�������PJ�PLOH���7KH�HIIHFWLYHQHVV�RI�WKH�HPLVVLRQ�

FRQWURO�V\VWHPV�DUH�GUDPDWLFDOO\�DOWHUHG�DERYH�����UDWHG�SRZHU��$W�WKH�WHVW�ZHLJKW�

RI�������SRXQGV��WKHVH�HQJLQH�FRQGLWLRQV�ZRXOG�EH�H[SHULHQFHG��IRU�H[DPSOH��ZKHQ�

WKH�YHKLFOH�LV�WUDYHOLQJ�VWHDG\�DW����PSK�RQ�D�URDG�JUDGH�DV�PRGHVW�DV�������$W�WKH�

IXOO�FRPELQHG�ZHLJKW�UDWLQJ�RI��������SRXQGV��WKH�HQJLQH�ZRXOG�H[SHFW�WR�VHH�WKH�

VDPH�FRQGLWLRQV�RQ�D������JUDGH��

&RQILJXUDWLRQ� (*5�����
6&5�

���5HGXFWLRQ��

(QJLQH�7LPLQJ�
�GHJUHH�FUDQN�

DQJOH��
%HORZ����� ������ ���� ������
$ERYH����� ����� ���� ������
�

����� (QJLQH�WLPLQJ�LV�DGYDQFHG�DIWHU�UHDFKLQJ�WKH�����WKUHVKROG�IURP�

������GHJUHHV�EHIRUH�WRS�GHDG�FHQWHU��%7'&��WR��������ZKLOH�WKH�UDWH�RI�(*5�LV�

UHGXFHG�VLJQLILFDQWO\�IURP�������WR������DQG�6&5�LV�UHGXFHG�IURP�����WR�����

UHGXFWLRQ��ZKLFK�PHDQV�WKH�HPLVVLRQ�FRQWUROV�V\VWHPV�DUH�GHOLEHUDWHO\�DQG�

VLJQLILFDQWO\�GHUDWHG��L�H���PDGH�OHVV�HIIHFWLYH��XQGHU�VXFK�FRQGLWLRQV��

����� 7KH�UHVXOWV�IRU�WHVWV�EHWZHHQ������DQG������530�DUH�SORWWHG�EHORZ��
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�

����� %HWZHHQ�����DQG�����RI�SHDN�SRZHU�WRUTXH�DW�WKDW�VSHHG��HPLVVLRQV�

LQFUHDVH�GUDPDWLFDOO\�WR�DV�PXFK�DV����WLPHV�WKH�VWDQGDUG��$W�WKH�WHVW�ZHLJKW�RI�

������SRXQGV��WKHVH�HQJLQH�FRQGLWLRQV�ZRXOG�EH�H[SHULHQFHG��IRU�H[DPSOH��ZKHQ�

WKH�YHKLFOH�LV�WUDYHOLQJ�VWHDG\�DW����PSK�DQG�D�URDG�JUDGH�DV�PRGHVW�DV�������$W�

WKH�IXOO�FRPELQHG�ZHLJKW�UDWLQJ�RI��������SRXQGV��WKH�HQJLQH�ZRXOG�H[SHFW�WR�VHH�

WKH�VDPH�FRQGLWLRQV�RQ�D�WULYLDO������JUDGH���

����� (QJLQH�WLPLQJ�LV�DGYDQFHG�WR�������IURP�������GHJUHHV�%7'&��(*5�

UDWHV�DUH�UHGXFHG�VLJQLILFDQWO\�IURP�������WR��������ZKLFK�6&5�UHGXFWLRQ�LV�

UHGXFHG�IURP�����WR������$JDLQ��WKH�HPLVVLRQ�FRQWUROV�DUH�GHOLEHUDWHO\�GHUDWHG�

XQGHU�WKHVH�FRQGLWLRQV�WR�SHUPLW�H[FHVVLYH�12[�HPLVVLRQV���

����� 7KH�UHVXOWV�IRU�WHVWV�EHWZHHQ������DQG������530�DUH�SORWWHG�EHORZ��
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�

����� +HUH��D�FOHDU�WKUHVKROG�RI�DERXW�����RI�SHDN�SRZHU�LV�REVHUYHG��DQG�

WKH�WKUHVKROG�HPLVVLRQV�LQFUHDVH�WR�YDOXHV�DV�KLJK�DV�QHDUO\��������PJ�PLOH��RU����

WLPHV�WKH�VWDQGDUG��$W�WKH�WHVW�ZHLJKW�RI�������SRXQGV��WKHVH�HQJLQH�FRQGLWLRQV�

ZRXOG�EH�H[SHULHQFHG��IRU�H[DPSOH��ZKHQ�WKH�YHKLFOH�LV�WUDYHOLQJ�VWHDG\�DW����PSK�

DQG�D�URDG�JUDGH�DV�PRGHVW�DV�������$W�WKH�IXOO�FRPELQHG�ZHLJKW�UDWLQJ�RI��������

SRXQGV��WKH�HQJLQH�ZRXOG�H[SHFW�WR�VHH�WKH�VDPH�FRQGLWLRQV�RQ�WULYLDO������JUDGH��

����� (QJLQH�WLPLQJ�LV�DGYDQFHG�WR�������IURP�������GHJUHHV�%7'&��(*5�

UDWHV�DUH�UHGXFHG�VLJQLILFDQWO\�IURP�������WR�������ZKLOH�6&5�UHGXFWLRQ�LV�

UHGXFHG�IURP�����WR������$JDLQ��WKH�HPLVVLRQ�FRQWURO�V\VWHPV�DUH�GHUDWHG�WR�

DOORZ�H[WUHPH�HPLVVLRQV�RI�12[��
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����� 7KH�UHVXOWV�IRU�WHVWV�EHWZHHQ������DQG������530�DUH�SORWWHG�EHORZ��

�

����� $IWHU�FURVVLQJ�WKH�����WKUHVKROG��HPLVVLRQV�DUH�DV�KLJK�DV������

PJ�PLOH��RU����WLPHV�WKH�VWDQGDUG���

&RQILJXUDWLRQ� (*5�����
6&5�

���5HGXFWLRQ��

(QJLQH�7LPLQJ�
�GHJUHH�FUDQN�

DQJOH��
%HORZ����� ������ ���� ������
$ERYH����� ����� ���� ������
�

����� (QJLQH�WLPLQJ�LV�DGYDQFHG�WR�������IURP�������GHJUHHV�%7'&��(*5�

UDWHV�DUH�UHGXFHG�VLJQLILFDQWO\�IURP�������WR�������ZKLOH�6&5�UHGXFWLRQ�LV�

UHGXFHG�IURP�����WR������$JDLQ��WKH�HPLVVLRQ�FRQWURO�V\VWHPV�DUH�SURJUDPPHG�WR�

VLJQLILFDQWO\�GHUDWH�XQGHU�WKHVH�FRQGLWLRQV��DOORZLQJ�H[WUHPH�12[�HPLVVLRQV��
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����� 7KH�UHVXOWV�IRU�WHVWV�DERYH������530�DUH�SORWWHG�EHORZ��

�

����� 7KH�WKUHVKROG�SRZHU�DW�WKLV�HQJLQH�VSHHG�LV�OHVV�FOHDUO\�GHILQHG��ZLWK�

KLJK�HPLVVLRQV�EHLQJ�JHQHUDWHG�ERWK�DURXQG�����DQG�����SHDN�WRUTXH��WKRXJK�

HPLVVLRQV�LQFUHDVHV�DUH�PRVW�GUDPDWLF�DW�WKH�����OHYHO��(PLVVLRQV�DW�SRZHU�OHYHOV�

EHORZ�WKHVH�WKUHVKROGV�DUH�PXFK�FORVHU�WR�WKH�VWDQGDUG��WKRXJK�VWLOO�ODUJHO\�DERYH���

ZLWK�VRPH�QRWDEOH�H[FHSWLRQV�DW�YHU\�ORZ�SRZHU�OHYHOV�GXULQJ�GRZQKLOO�RSHUDWLRQ�

�WKRVH�KLJK�YDOXHV�QHDU�����SHDN�HQJLQH�SRZHU���
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&RQILJXUDWLRQ� (*5�����
6&5�

���5HGXFWLRQ��

(QJLQH�7LPLQJ�
�GHJUHH�FUDQN�

DQJOH��
%HORZ����� ������ ���� ������
$ERYH����� ����� ���� ������
�

����� (QJLQH�WLPLQJ�LV�DGYDQFHG�WR�������IURP�������GHJUHHV�%7'&��(*5�

UDWHV�DUH�UHGXFHG�VLJQLILFDQWO\�IURP�������WR�������ZKLOH�6&5�UHGXFWLRQ�LV�

UHGXFHG�IURP�����WR������$JDLQ��WKH�HPLVVLRQ�FRQWURO�V\VWHPV�DUH�SURJUDPPHG�WR�

VLJQLILFDQWO\�GHUDWH�XQGHU�WKHVH�FRQGLWLRQV��DOORZLQJ�H[WUHPH�12[�HPLVVLRQV��

����� 7KH�UHVXOWV�IRU�HQJLQH�VSHHGV�EHWZHHQ�����±����������±����������±

������DQG�����±�����530�DUH�SORWWHG�EHORZ��'XULQJ�WHVW�DW�WKHVH�VSHHGV��SRZHU�

OHYHOV�UHTXLUHG�WR�WULJJHU�WKH�SUHFLSLWRXV�LQFUHDVH�LQ�12[�HPLVVLRQV�ZHUH�QRW�

DFKLHYHG��7KH\�DUH�SUHVHQWHG�IRU�VDNH�RI�FRPSOHWHQHVV��,Q�WHVWV�DW�WKHVH�HQJLQH�

VSHHGV��WKH���±����SHDN�SRZHU�WKUHVKROGV�ZHUH�VLPSO\�QRW�DFKLHYHG��7KHUH�DUH�

VWLOO�D�YDULHW\�RI�FDVHV�ZKHUH�HPLVVLRQV�GR�QRW�PHHW�WKH�VWDQGDUG��WKRXJK�WKH\�DUH�

QRW�RUGHUV�RI�PDJQLWXGH�LQ�H[FHVV�RI�WKH�VWDQGDUG��DV�LV�WKH�FDVH�ZLWK�SRZHU�OHYHOV�

H[FHHGLQJ���±����RI�SHDN�SRZHU��
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����� 7KH�GDWD�FOHDUO\�GHPRQVWUDWHV�WKDW�WKH�HQJLQH�LV�FRQVLVWHQWO\�

PDQLSXODWHG�DW�SRZHU�OHYHOV�DERYH���±����RI�PD[LPXP�DYDLODEOH�SRZHU�DW�D�

JLYHQ�HQJLQH�VSHHG�WR�SURGXFH�WDLOSLSH�12[�HPLVVLRQV�WKDW�DUH�RUGHUV�RI�PDJQLWXGH�

DERYH�WKH�VWDQGDUG��7KHVH�KLJK�12[�HPLVVLRQV�DUH�QRW�RQO\�IDYRUDEOH�IRU�RSHUDWLRQ�

RI�WKH�'3)��EXW�DOVR�LPSURYH�IXHO�HFRQRP\�DQG�SHUIRUPDQFH�DW�WKRVH�SRZHU�OHYHOV���

����� :KHQ�PDSSHG�RQWR�WKH�WRUTXH�DQG�SRZHU�GLDJUDP�IRU�WKH�3RZHU�

6WURNH�HQJLQH��)RUG�DQG�%RVFK�KDYH�PDQLSXODWHG�HPLVVLRQV�VXFK�WKDW�DW�KLJKHU�

SRZHU�OHYHOV�ZKHUH�HPLVVLRQV�DUH�H[WUHPH��)RU�RSHUDWLRQ�DW�WKH�WHVWHG�YHKLFOH�

ZHLJKW�RI�������SRXQGV��WKH�UDQJH�RI�HQJLQH�VSHHGV�IURP�������WR�������530�

FRYHUV�WKH�YDVW�PDMRULW\�RI�HQJLQH�RSHUDWLRQ���

�
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����� ,W�LV�LPSRUWDQW�WR�XQGHUVWDQG�WKDW�WKH�)73����DQG�+:)(7�

FHUWLILFDWLRQ�F\FOHV�RSHUDWH�SULPDULO\�LQ�ORZHU�HQJLQH�VSHHG�DQG�WRUTXH�FRQGLWLRQV��

$OWKRXJK�WKHUH�DUH�EULHI�H[FXUVLRQV�LQWR�KLJKHU�SRZHU�UDQJHV�GXULQJ�DFFHOHUDWLRQV��

VWHDG\�RSHUDWLRQ�LQ�WKH�FRQGLWLRQV�ZKHUH�HPLVVLRQV�ZHUH�IRXQG�WR�EH�H[FHVVLYH�

GRHV�QRW�RFFXU�RQ�WKH�FHUWLILFDWLRQ�F\FOHV��(QJLQH�VSHHGV�IRU�WKH�FHUWLILFDWLRQ�F\FOHV�

DUH�IRXQG�WR�EH�����530��LGOH�VSHHG��WR������530�IRU�ERWK�WKH�)73����DQG�

+:)(7��7KH�SRLQW�RQ�WKH�)73����WKDW�PRVW�FORVHO\�DSSURDFKHV�VWHDG\�RSHUDWLRQ��

ZKLFK�LV�DSSUR[LPDWHO\�������530�DQG�����SRZHU��6LPLODUO\��WKH�SRLQW�RQ�WKH�

+:)(7�WKDW�PRVW�FORVHO\�DSSURDFKHV�VWHDG\�RSHUDWLRQ��LV�DSSUR[LPDWHO\������

530�DQG�����SRZHU��&ULWLFDOO\��QHLWKHU�RI�WKHVH�RSHUDWLQJ�SRLQWV�DUH�DERYH�WKH�

WKUHVKROGV�IRXQG�LQ�UHDO�ZRUOG�WHVWLQJ�ZKHUH�HPLVVLRQV�LQFUHDVH�GUDPDWLFDOO\��,Q�

RWKHU�ZRUGV��QHLWKHU�WKH�)73����QRU�WKH�+:)(7�FHUWLILFDWLRQ�F\FOH�WHVWV�

FRQGLWLRQV�ZKHUH��ZKHQ�GULYLQJ�LQ�FRPPRQ�UHDO�ZRUOG�FRQGLWLRQV��HPLVVLRQV�DUH�

IRXQG�WR�EH�H[WUHPH��2Q�ERWK�F\FOHV��WKH�HQJLQH�SRZHU�LV�EHORZ�WKH�WKUHVKROGV�

ZKHUH�WKH�HPLVVLRQ�FRQWURO�V\VWHPV�DUH�VLJQLILFDQWO\�GHUDWHG���

����� 7KH�ORFDWLRQ�RQ�WKH�)73����ZKHUH�VWHDG\�RSHUDWLRQ�LV�QRWHG�EHORZ�RQ�

WKH�)73����WHVW�WUDFH��7KH�VDPH�LV�PDUNHG�IRU�WKH�+:)(7�F\FOH�EHORZ��
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�

����� $W�WKH�WHVW�ZHLJKW�RI�������SRXQGV��LW�LV�VLPSO\�QRW�SRVVLEOH�WR�WHVW�

KLJKHU�ORDG�DQG�HQJLQH�VSHHG�FRQGLWLRQV�DW�UHDVRQDEOH�YHKLFOH�RSHUDWLQJ�VSHHGV��

RSHUDWLRQ�DW�WKHVH�SDUWV�RI�WKH�HQJLQH�RSHUDWLRQ�PDS�RFFXUV�ZKHQ�WKH�YHKLFOH�LV�
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XQGHU�KHDY\�ORDG��*LYHQ�WKH�YHKLFOH�LV�FDSDEOH�RI�KDXOLQJ�D�IXOO�FRPELQHG�ZHLJKW�

RI��������SRXQGV��DQG�LV�DGYHUWLVHG�DV�VXFK��RSHUDWLRQ�LQ�WKH�KLJK�SRZHU�DUHDV�

EHWZHHQ������DQG������530�DV�ZHOO�DV�WKH�DUHD�ODEHOHG�³KLJK�ORDG�DUHD´�ZRXOG�

RFFXU�RQ�D�UHJXODU�EDVLV��7KH�WHVWHG�ZHLJKW�FRQILJXUDWLRQ�LV�OHVV�WKDQ�����RI�WKH�

PD[LPXP�ZHLJKW�WKH�YHKLFOH�LV�UDWHG�WR�KDXO��7KLV�PHDQV�WKDW�HPLVVLRQV�LQ�H[FHVV�

RI�VWDQGDUGV�RFFXUV���

����� &OHDUO\��ZKHQ�RSHUDWLQJ�DFURVV�D�ZLGH�YDULHW\�RI�WKH�³EHVW�LQ�FODVV´�

WRUTXH�FRQGLWLRQV��)RUG�KDV�WXQHG�WKH�HQJLQH�VR�WKDW�12[�HPLVVLRQV�DUH�H[WUHPH��

(PLVVLRQV�IRU�DOO�WHVWV�FRQGXFWHG�DW�VWHDG\�VSHHGV�EHWZHHQ����DQG����PSK�DW�WKH�

������SRXQG�WHVW�ZHLJKW�DUH�SORWWHG�EHORZ�LQ�WHUPV�RI�URDG�JUDGH��8SKLOO�JUDGHV��DV�

SUHYLRXVO\�GLVFXVVHG��UHSUHVHQW�YHU\�FRPPRQ�FRQGLWLRQV�ZKHUH�D�YHKLFOH�PLJKW�

H[SHULHQFH�WKH�HQJLQH�SRZHU�OHYHOV�ZKHUH�12[�HPLVVLRQV�EHFRPH�H[WUHPH���

����� ,W�LV�LQWHUHVWLQJ�WR�QRWH�WKDW�HPLVVLRQV�FDQ�DOVR�EH�TXLWH�KLJK��RQ�WKH�

RUGHU�RI�������PJ�PLOH��ZKHQ�WUDYHOLQJ�GRZQKLOO�DV�ZHOO��$OWKRXJK�HQJLQH�RXW�

12[�HPLVVLRQV�DUH�YHU\�ORZ�DW�OHVV�VLJQLILFDQW�GRZQKLOO�JUDGHV�RI���WR�����

HVVHQWLDOO\�REYLDWLQJ�WKH�QHHG�IRU�PXFK�6&5�DFWLYLW\��WLPLQJ�LV�VLJQLILFDQWO\�

DGYDQFHG�RQ�VWHHSHU�GRZQKLOO�JUDGHV�DQG�HQJLQH�RXW�12[�HPLVVLRQV�DUH�TXLWH�KLJK��

$OWKRXJK�WKH�6&5�V\VWHP�FDQ�EH�EHORZ�LWV�OLJKWRII�WHPSHUDWXUH�DW�WKHVH�VWHHSHU�

JUDGHV��WKH�OHVV�VWHHS�JUDGHV�GHPRQVWUDWH�WKDW�12[�FDQ�EH�ZHOO�FRQWUROOHG�ZLWK�

HQJLQH�WLPLQJ�DQG�(*5��
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����� $W�URDG�JUDGHV�KLJKHU�WKDQ�������HPLVVLRQV�VSLNH�WR�OHYHOV�DV�KLJK�DV�

���WLPHV�WKH�VWDQGDUG�DQG�TXLFNO\�LQFUHDVH�DV�WKH�URDG�JUDGH�LQFUHDVHV��$JDLQ��WKLV�

SORW�LV�RQO\�UHOHYDQW�IRU�D�WUXFN�ORDGHG�WR�D�UHODWLYHO\�PRGHVW�������SRXQGV��:LWK�D�

IXOO�FRPELQHG�ZHLJKW�RI��������SRXQGV�KDXOLQJ�D�IXOO\�ORDGHG�WUDLOHU��WKH�WKUHVKROG�

URDG�JUDGH�ZKHUH�HPLVVLRQV�VWDUW�WR�EHFRPH�H[WUHPH�ZRXOG�EH��������

����� 7KHVH�FRQGLWLRQV�DUH�FRPPRQO\�H[SHULHQFHG�RQ�FRQWUROOHG�DFFHVV�

KLJKZD\V��7KH�IROORZLQJ�SORW�VKRZV�WKH�URDG�JUDGH�GLVWULEXWLRQ�IRU���������PLOHV�

RI�FRQWUROOHG�DFFHVV�KLJKZD\V�LQ�WKH�8QLWHG�6WDWHV����

�������������������������������������������
���([KLELW�����:RRG��(ULF��HW��DO��³(3$�*+*�&HUWLILFDWLRQ�RI�0HGLXP��DQG�

+HDY\�'XW\�9HKLFOHV��'HYHORSPHQW�RI�5RDG�*UDGH�3URILOHV�5HSUHVHQWDWLYH�RI�86�
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����� $FFRUGLQJ�WR�8QLWHG�6WDWHV�*HRORJLFDO�6XUYH\��86*6��GDWD������RI�

FRQWUROOHG�DFFHVV�KLJKZD\V�KDYH�D�URDG�JUDGH�PRUH�WKDQ�����FRQVLGHULQJ�WKH�

VHYHULW\�RI�WKH�12[�HPLVVLRQV�XQGHU�WKRVH�FRQGLWLRQV��WKH�ZHLJKWHG�DYHUDJH�12[�

�������������������������������������������
&RQWUROOHG�$FFHVV�+LJKZD\V�´�15(/�6WXG\�XQGHU�&RQWUDFW�'(�$&���
��*2�������0D\�������

 

��

This report is available at no cost from the National Renewable Energy Laboratory (NREL) at www.nrel.gov/publications. 

V\QWKHVL]HG�XVLQJ�7RP7RP¶V�SURSULHWDU\�PHWKRGRORJ\�WR�SURGXFH�URDG�JUDGH�HVWLPDWHV��ZKLFK�
DUH�OLQNHG�WR�D�GLJLWDO�URDG�QHWZRUN��7KH�PDMRULW\�RI�JUDGH�GDWD�IURP�PDMRU�8�6��KLJKZD\V�LV�
SURGXFHG�XVLQJ�WKLV�PHWKRG��

)RU�URDGV�ZKHUH�7RP7RP�KDV�\HW�WR�DFKLHYH�FRYHUDJH�ZLWK�DGYDQFHG�PRELOH�WHUUHVWULDO�VHQVLQJ��
DJJUHJDWHG�PRELOH�WHUUHVWULDO�VHQVLQJ�GDWD�DUH�HPSOR\HG��5RDG�JUDGH�HVWLPDWHV�RI�WKLV�W\SH�DUH�
JHQHUDWHG�E\�VSDWLDOO\�DOLJQLQJ�*36�HOHYDWLRQ�UHDGLQJV�IURP�D�KLJK�QXPEHU�RI�7RP7RP�
FRQVXPHU�GHYLFHV��8VLQJ�PXOWLSOH�SDVVHV�RYHU�D�VLQJOH�VWUHWFK�RI�URDG��*36�UHFRUGHG�HOHYDWLRQV�
DUH�DYHUDJHG��ILOWHUHG��DQG�GLIIHUHQWLDWHG�XVLQJ�7RP7RP¶V�SURSULHWDU\�PHWKRGRORJ\�WR�SURGXFH�
URDG�JUDGH�HVWLPDWHV��ZKLFK�DUH�OLQNHG�WR�WKH�GLJLWDO�URDG�QHWZRUN��

7KH�7RP7RP�$'$�SURGXFW�FRQWDLQV�DSSUR[LPDWHO\����PLOOLRQ�SRLQWV�DFURVV�WKH�8QLWHG�6WDWHV�
ZLWK�D�QRPLQDO�DGYHUWLVHG�DFFXUDF\�RQ�URDG�JUDGH�RI��������7KLV�GDWDVHW�LQFOXGHV������
FRYHUDJH�RQ�8�6��FRQWUROOHG�DFFHVV�KLJKZD\�URXWHV�FRQVLVWLQJ�RI�DSSUR[LPDWHO\�����PLOOLRQ�
SRLQWV�RYHU�����WKRXVDQG�PLOHV�RI�URDGZD\��UHVXOWLQJ�LQ�DQ�DYHUDJH�GLVWDQFH�EHWZHHQ�JUDGH�
SRLQWV�RI�����IHHW���*UDGH�SRLQWV�DUH�SURYLGHG�DV�LQVWDQWDQHRXV�JUDGH�PHDVXUHPHQWV��URDG�JUDGH�
LQ�EHWZHHQ�SXEOLVKHG�SRLQWV�LV�LQWHUSUHWHG�XVLQJ�OLQHDU�LQWHUSRODWLRQ�ZLWK�UHVSHFW�WR�GLVWDQFH��%\�
QRQ�XQLIRUPO\�VSDFLQJ�JUDGH�SRLQWV��7RP7RP�LV�DEOH�WR�SURYLGH�D�FRPSOHWH�URDG�JUDGH�SURILOH�
ZKLOH�PLQLPL]LQJ�GDWDEDVH�VL]H�DQG�TXHU\�WLPH��)LJXUH���VKRZV�7RP7RP¶V�QDWLRQDO�$'$�URDG�
JUDGH�FRYHUDJH�RQ�FRQWUROOHG�DFFHVV�URXWHV��

�
Figure 3. U.S. controlled access highways by TomTom ADA road grade 

2.2 Local Level Comparison 
)LOWHUHG�86*6�DQG�7RP7RP�GDWD�ZHUH�HYDOXDWHG�DJDLQVW�JUDGH�PHDVXUHPHQWV�IURP�6Z5,�RQ�WKH�
����PLOH�HDVW�ERXQG�VWUHWFK�RI�,����LQ�7H[DV�IURP�-XQFWLRQ�WR�6DQ�$QWRQLR��)LJXUH���VKRZV�D�IXOO�
86*6�HOHYDWLRQ�PDS�RI�WKH�UHJLRQ�ZLWK�WKH�,����KLJKZD\�WUDFH�RYHUODLG�LQ�EODFN��

 

���

This report is available at no cost from the National Renewable Energy Laboratory (NREL) at www.nrel.gov/publications. 

7KHVH�QXPHULFDO�ILQGLQJV�DUH�FRQVLVWHQW�ZLWK�YLVXDO�LQVSHFWLRQV�WKDW�DOVR�VXJJHVWHG�WKH�7RP7RP�
GDWD�DV�WKH�EHVW�PDWFK�WR�6Z5,�PHDVXUHPHQWV��

2.3 National Level Comparison 
,Q�DGGLWLRQ�WR�D�ULJRURXV�ORFDO�LQYHVWLJDWLRQ�RQ�,����QHDU�6DQ�$QWRQLR��7H[DV��WKH�ILOWHUHG�86*6�
DQG�7RP7RP�GDWDVHWV�ZHUH�HYDOXDWHG�DW�WKH�QDWLRQDO�OHYHO��)RU�WKLV�DQDO\VLV��D�QDWLRQDO�
GLVWULEXWLRQ�RI�URDG�JUDGH�ZDV�JHQHUDWHG�IURP�WKH�ILOWHUHG�86*6�DQG�7RP7RP�GDWDEDVHV�EDVHG�
RQ�DYDLODEOH�GDWD�IURP�FRQWUROOHG�DFFHVV�URXWHV��7KHVH�GLVWULEXWLRQV�DUH�VKRZQ�LQ�)LJXUH����DV�
SHUFHQW�RI�KLJKZD\�PLOHV�DW�D�JLYHQ�DEVROXWH�URDG�JUDGH��:KLOH�URDG�JUDGH�LV�QHFHVVDULO\�
UHSUHVHQWHG�DV�D�VLJQHG�YDOXH�LQ�WHVWLQJ�SURFHGXUHV�DQG�LQ�PRGHOLQJ�H[HUFLVHV��DW�WKH�QDWLRQDO�
OHYHO�WKH�GLVWULEXWLRQ�RI�URDG�JUDGH�E\�GLVWDQFH�XVLQJ�VLJQHG�YDOXHV�LV�V\PPHWULFDO�DERXW�]HUR�
SHUFHQW�URDG�JUDGH��$V�VXFK��QDWLRQDO�URDG�JUDGH�GLVWULEXWLRQV�FDQ�EH�IXOO\�GHVFULEHG�WKURXJK�WKH�
XVH�RI�DEVROXWH�YDOXHV�IRU�HDVH�RI�LQWHUSUHWDWLRQ��)RU�DGGLWLRQDO�GLVFXVVLRQ�RQ�UHSUHVHQWLQJ�URDG�
JUDGH�GLVWULEXWLRQV�LQ�WHUPV�RI�FXPXODWLYH�GLVWULEXWLRQV�RI�DEVROXWH�YDOXHV��SOHDVH�UHIHU�WR�
$SSHQGL[�6HFWLRQ�$����

�
Figure 12. National distributions of road grade from filtered USGS and TomTom databases on the 

basis of absolute values 

)RU�WKH�QDWLRQDO�DQDO\VLV��ZH�HOHFWHG�QRW�WR�GHFODUH�HLWKHU�GDWDVHW�DV�³JURXQG�WUXWK´�DV�ZDV�GRQH�
ZLWK�WKH�6Z5,�GDWD�GXULQJ�LQVSHFWLRQ�RI�WKH�ORFDO�URXWH��,QVWHDG��WKH�DJUHHPHQW�EHWZHHQ�WKH�
QDWLRQDO�GDWDVHWV�LV�TXDQWLILHG�DW�YDULRXV�OHYHOV�RI�URDG�JUDGH��9LVXDOO\��ERWK�QDWLRQDO�GDWDVHWV�
IROORZ�WKH�LQWXLWLYH�WUHQG�RI�KDYLQJ�WKH�PDMRULW\�RI�KLJKZD\�GLVWDQFH�DW�UHODWLYHO\�ORZ�JUDGHV�
�L�H������±����RI�GLVWDQFH�LV�DW�OHVV�WKDQ����JUDGH��DQG�D�VPDOO�DPRXQW�RI�KLJKZD\�GLVWDQFH�DW�
UHODWLYHO\�KLJK�JUDGHV��L�H�����±���RI�GLVWDQFH�LV�DW�JUHDWHU�WKDQ����JUDGH���

%DVHG�RQ�WKH�VXSHULRU�DFFXUDF\�RI�WKH�7RP7RP�GDWD��UHODWLYH�WR�ILOWHUHG�86*6�GDWD��ZKHQ�
FRPSDUHG�ZLWK�6Z5,�PHDVXUHPHQWV�RYHU�WKH�����PLOH�VWUHWFK�RI�,����QHDU�6DQ�$QWRQLR��7H[DV��
DQG�WKH�VLPLODULW\�RI�URDGZD\�GLVWDQFH�DW�JUDGH�EHWZHHQ�WKH�QDWLRQDO�GDWDEDVHV��WKH�7RP7RP�
GDWDEDVH�ZDV�VHOHFWHG�DV�WKH�SUHIHUUHG�URDG�JUDGH�GDWDEDVH�IRU�WKH�UHPDLQGHU�RI�WKLV�DQDO\VLV��
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HPLVVLRQV�IRU�YHKLFOHV�ORDGHG�WR�������SRXQGV�DW�VWHDG\�FRQGLWLRQV�RQ�VXFK�

KLJKZD\V�ZRXOG�EH�DSSUR[LPDWHO\�����PJ�PLOH��RU�����WLPHV�WKH�VWDQGDUG��

����� )RU�D�YHKLFOH�ORDGHG�WR��������SRXQGV��D�URDG�JUDGH�RI������ZRXOG�

WULJJHU�WKH�VDPH�SRZHU�WKUHVKROGV�WKDW�UHVXOW�LQ�H[WUHPH�HPLVVLRQV�RQ�WKH�������

SRXQG�WUXFN��$SSUR[LPDWHO\�����RI�FRQWUROOHG�DFFHVV�KLJKZD\V�LQ�WKH�8QLWHG�

6WDWHV�KDYH�JUDGHV�VWHHSHU�WKDQ�������:KHQ�WKH�WHVW�UHVXOWV�DUH�SORWWHG�DJDLQVW�WKH�

URDG�JUDGHV�WKDW�ZRXOG�SURGXFH�HTXLYDOHQW�SRZHU�RXWSXW�DV�D�������SRXQG�WUXFN�IRU�

D�WUXFN�ORDGHG�WR��������SRXQGV��H[WUHPH�HPLVVLRQV�ZRXOG�EHFRPH�HYHQ�PRUH�

FRPPRQSODFH��6HH�WKH�SORW�EHORZ��8VLQJ�WKH�86*6�URDG�JUDGH�GLVWULEXWLRQ�DQG�

12[�HPLVVLRQ�UHVXOWV��HVWLPDWHG�ZHLJKWHG�DYHUDJH�HPLVVLRQV�FRQVLGHULQJ�DOO�URDG�

JUDGHV�ZRXOG�EH�������PJ�PLOH��VRPH����WLPHV�WKH�VWDQGDUG��,Q�UHDOLW\��UROOLQJ�

UHVLVWDQFH�DQG�GUDJ�ZRXOG�DOVR�LQFUHDVH�RQ�D�YHKLFOH�ORDGHG�WR�WKDW�ZHLJKW��SODFLQJ�

HYHQ�PRUH�ORDG�RQ�WKH�YHKLFOH��,I�DQ\WKLQJ��WKHVH�FDOFXODWHG�URDG�JUDGH�WKUHVKROGV�

IRU�WKH��������SRXQG�FDVH�DUH�FRQVHUYDWLYH��
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����� ,W�LV�LPSRUWDQW�WR�QRWH�WKDW�KLJK�SRZHU�FRQGLWLRQV�DUH�QRW�H[SHULHQFHG�

VROHO\�XQGHU�VWHDG\�VSHHG�GULYLQJ�FRQGLWLRQV�RQ�URDG�JUDGHV��7KH\�DUH�DOVR�

H[SHULHQFHG�GXULQJ�PRUH�DJJUHVVLYH�DFFHOHUDWLRQV��ZKHQ�WKH�YHKLFOH�LV�RSHUDWLQJ�LQ�

QRQ�VWHDG\�FRQGLWLRQV�ZLWK�PRUH�ZHLJKW��RU�DQ\�FRPELQDWLRQ�RI�WKH�WZR��3XW�

VLPSO\��DFFHOHUDWLQJ�PRUH�TXLFNO\�RU�KDXOLQJ�KHDY\�ORDGV�UHTXLUHV�WKH�HQJLQH�WR�

PDNH�PRUH�DQG�PRUH�XVH�RI�WKRVH�KLJK�SRZHU�RSHUDWLQJ�FRQGLWLRQV�WKDW�KDYH�EHHQ�

GHPRQVWUDWHG�WR�SURGXFH�H[WUHPH�12[�HPLVVLRQV��)RU�D�YHKLFOH�GHVLJQHG�WR�

RSHUDWH�DW�ORDGV�DV�KLJK�DV��������SRXQGV��WKH�WHVWHG�FRQILJXUDWLRQ�RI�������SRXQGV�

LQ�VWRS�DQG�JR�RSHUDWLRQ�UHTXLUHV�UHODWLYHO\�ORZ�OHYHOV�RI�SRZHU�DQG�WRUTXH��DQG�\HW�

HPLVVLRQV�DUH�VWLOO�ZHOO�DERYH�WKH�VWDQGDUG��
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����� $�GHIHDW�GHYLFH�LV�GHILQHG�DV�IROORZV��

'HIHDW�GHYLFH�PHDQV�DQ�DX[LOLDU\�HPLVVLRQ�FRQWURO�GHYLFH�
�$(&'��WKDW�UHGXFHV�WKH�HIIHFWLYHQHVV�RI�WKH�HPLVVLRQ�
FRQWURO�V\VWHP�XQGHU�FRQGLWLRQV�ZKLFK�PD\�UHDVRQDEO\�
EH�H[SHFWHG�WR�EH�HQFRXQWHUHG�LQ�QRUPDO�YHKLFOH�
RSHUDWLRQ�DQG�XVH��XQOHVV��

���� 6XFK�FRQGLWLRQV�DUH�VXEVWDQWLDOO\�LQFOXGHG�LQ�WKH�
)HGHUDO�HPLVVLRQ�WHVW�SURFHGXUH��

���� 7KH�QHHG�IRU�WKH�$(&'�LV�MXVWLILHG�LQ�WHUPV�RI�
SURWHFWLQJ�WKH�YHKLFOH�DJDLQVW�GDPDJH�RU�DFFLGHQW��

���� 7KH�$(&'�GRHV�QRW�JR�EH\RQG�WKH�UHTXLUHPHQWV�
RI�HQJLQH�VWDUWLQJ��RU�

���� 7KH�$(&'�DSSOLHV�RQO\�IRU�HPHUJHQF\�YHKLFOHV�
DQG�WKH�QHHG�LV�MXVWLILHG�LQ�WHUPV�RI�SUHYHQWLQJ�WKH�
YHKLFOH�IURP�ORVLQJ�VSHHG��WRUTXH��RU�SRZHU�GXH�WR�
DEQRUPDO�FRQGLWLRQV�RI�WKH�HPLVVLRQ�FRQWURO�
V\VWHP��RU�LQ�WHUPV�RI�SUHYHQWLQJ�VXFK�DEQRUPDO�
FRQGLWLRQV�IURP�RFFXUULQJ��GXULQJ�RSHUDWLRQ�UHODWHG�
WR�HPHUJHQF\�UHVSRQVH��([DPSOHV�RI�VXFK�
DEQRUPDO�FRQGLWLRQV�PD\�LQFOXGH�H[FHVVLYH�
H[KDXVW�EDFNSUHVVXUH�IURP�DQ�RYHUORDGHG�
SDUWLFXODWH�WUDS��DQG�UXQQLQJ�RXW�RI�GLHVHO�H[KDXVW�
IOXLG�IRU�HQJLQHV�WKDW�UHO\�RQ�XUHD�EDVHG�VHOHFWLYH�
FDWDO\WLF�UHGXFWLRQ��

D�� 6XFK�&RQGLWLRQV�6XEVWDQWLDOO\�,QFOXGHG�RQ�WKH��
7HVW�3URFHGXUH"�±�12�

����� 7KH�VWHDG\�ORDG�FRQGLWLRQV�SUHVHQWHG�DERYH�ZKHUH�H[FHVVLYH�

HPLVVLRQV�DUH�REVHUYHG�DUH�QRW�VXEVWDQWLDOO\�FDSWXUHG�E\�HLWKHU�RI�WKH�WZR�

FHUWLILFDWLRQ�WHVW�F\FOHV��

E�� &RQGLWLRQV�UHDVRQDEO\�H[SHFWHG�WR�EH��
HQFRXQWHUHG"�±�<(6�

����� 7KHVH�KLJK�ORDG�FRQGLWLRQV�DUH�FOHDUO\�³H[SHFWHG�WR�EH�HQFRXQWHUHG�LQ�

QRUPDO�YHKLFOH�RSHUDWLRQ�DQG�XVH�´�7KHVH�YHKLFOHV�DUH�GHVLJQHG�WR�FDUU\�KHDY\�
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ORDGV�DQG�RSHUDWH�RQ�URDG�JUDGHV��DV�DGYHUWLVHG�E\�)RUG��,Q�IDFW��GLHVHO�HQJLQHV�DUH�

XVHG�VSHFLILFDOO\�EHFDXVH�WKH\�FDQ�SURYLGH�KLJK�WRUTXH�DQG�SRZHU�OHYHOV�IRU�KHDY\�

ORDGV��DQG�WKDW�LV�RQH�RI�WKH�SULPDU\�UHDVRQV�D�WUXFN�RZQHU�ZRXOG�RSW�IRU�D�GLHVHO�

HQJLQH�LQVWHDG�RI�D�JDVROLQH�HQJLQH�RQ�D�WUXFN��(YHQ�DW�WKH�YHU\�PRGHVW�WHVW�ZHLJKW�

RI�������SRXQGV��FRPSDUHG�WR�WKH�GHVLJQHG�FRPELQHG�ZHLJKW�UDWLQJ�RI��������

SRXQGV���VXFK�KLJK�SRZHU�FRQGLWLRQV�WKDW�SURGXFH�H[FHVVLYH�HPLVVLRQV�DUH�

IUHTXHQWO\�HQFRXQWHUHG��

F�� -XVWLILHG�WR�SURWHFW�WKH�HQJLQH"�±�12�

����� 2QFH�WKH�WRUTXH�WKUHVKROGV�IRU�HDFK�HQJLQH�VSHHG�DUH�H[FHHGHG��WKH�

HPLVVLRQ�FRQWUROV�V\VWHPV�DUH�PDVVLYHO\�DOWHUHG��$OWKRXJK�WKHUH�PLJKW�EH�

MXVWLILFDWLRQ�IRU�VPDOO�LQFUHDVHV�LQ�12[�DW�WKHVH�KLJKHU�ORDGV�ZLWK�PLQRU�FKDQJHV�WR�

WKH�HQJLQH�WLPLQJ�DQG�(*5�V\VWHPV��WKH�WHVWV�VKRZ�EHKDYLRU�WKDW�LV�PXFK�PRUH�

ELQDU\�DQG�H[WUHPH��HLWKHU�YHU\�ZHOO�EHKDYHG�RU�IRU�DOO�SUDFWLFDO�SXUSRVHV�WXUQHG�

RII���

����� )XUWKHUPRUH��LW�VKRXOG�EH�QRWHG�WKDW�WKH�PDQXIDFWXUHU�VHWV�WKH�

PD[LPXP�SRZHU�UDWLQJ�IRU�HDFK�HQJLQH�VSHHG�DQG�WKLV�OLPLW�LV�GHILQHG�DQG�

FRQWUROOHG�E\�WKH�YHKLFOH¶V�(&0��7KHUH�LV�QRWKLQJ�IRUFLQJ�WKH�PDQXIDFWXUHU�WR�VHW�

WKH�PD[LPXP�DYDLODEOH�SRZHU�DW�D�FHUWDLQ�YDOXH�IURP�D�WHFKQLFDO�VWDQGSRLQW�LI�

WKRVH�RSHUDWLQJ�SRLQWV�FDQQRW�SURGXFH�WKH�GHVLUHG�HPLVVLRQV�SHUIRUPDQFH��
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����� 7KHUHIRUH��WKLV�EHKDYLRU�FDQQRW�EH�MXVWLILHG�LQ�WHUPV�RI�SURWHFWLQJ�WKH�

HQJLQH��7KH�REVHUYHG�H[FHVVLYH�HPLVVLRQV�DUH�WKHUHIRUH�D�UHVXOW�RI�D�GHIHDW�GHYLFH���

 7KH�WHVW�YHKLFOH�LV�UHSUHVHQWDWLYH�RI�DOO�6XSHU�'XW\�YHKLFOHV��

����� 3ODLQWLIIV�DOOHJH�WKDW�WKH�IROORZLQJ�)RUG�PRGHOV�DUH�DIIHFWHG�E\�WKH�

XQODZIXO��XQIDLU��GHFHSWLYH��DQG�RWKHUZLVH�GHIHFWLYH�HPLVVLRQ�FRQWUROV������±�����

)�����DQG�)�����6XSHU�'XW\�GLHVHO�WUXFNV��

����� 3ODLQWLIIV�GLG�QRW�WHVW�HDFK�PRGHO�WR�GHULYH�SODXVLEOH�DOOHJDWLRQV�WKDW�

HDFK�3ROOXWLQJ�9HKLFOH�YLRODWHV�8�6��DQG�&$5%�HPLVVLRQV�VWDQGDUGV�DQG�SURGXFHV�

HPLVVLRQV�EH\RQG�WKRVH�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�KDYH�H[SHFWHG�ZKHQ�KH�

RU�VKH�SXUFKDVHG�WKHLU�YHKLFOH��3ODLQWLIIV�GLG�QRW�QHHG�WR��$V�VHW�IRUWK�LQ�PRUH�GHWDLO�

EHORZ��DOO�RI�WKH�PRGHOV�VKDUH�HLWKHU�LGHQWLFDO�RU�YHU\�VLPLODU�HQJLQHV�DQG�

HPLVVLRQV�V\VWHPV��DOORZLQJ�3ODLQWLIIV¶�H[SHUWV�WR�SODXVLEO\�FRQFOXGH�WKDW�DOO�

3ROOXWLQJ�)RUG�9HKLFOHV�YLRODWH�8�6��DQG�&$5%�VWDQGDUGV�DQG�WKH�H[SHFWDWLRQV�RI�

D�UHDVRQDEOH�FRQVXPHU��

����� )RUG�LWVHOI�JURXSHG�WKH�HQJLQH�XVHG�IRU�ERWK�WKH�)�����DQG�)�����LQWR�

WKH�VDPH�DSSOLFDWLRQ�DQG�WHVW�JURXS��&$5%�DQG�(3$�FHUWLILHG�WKH�HQJLQHV�LQ�WKH�

WHVW�JURXS��ZKLFK�PHDQV��IURP�DQ�HPLVVLRQV�VWDQGSRLQW��WKH�HQJLQHV�DUH�FRQVLGHUHG�

LGHQWLFDO��

����� $OO�YDULDQWV�RI�WKH�6XSHU�'XW\�VROG�LQ�WKH�8QLWHG�6WDWHV�DUH�ZHOO�

UHSUHVHQWHG�E\�ERWK�WKH�3ODLQWLIIV¶�OLVW�RI�YHKLFOHV�DQG�3ODLQWLIIV¶�WHVW�YHKLFOH�VLQFH�
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)RUG�GLG�QRW�FKDQJH�WKH�HQJLQH�LQ�DQ\�VLJQLILFDQW�ZD\�ZLWK�UHVSHFW�WR�GLHVHO�

HPLVVLRQV�EHWZHHQ������DQG�������DOO�YHKLFOHV�HPSOR\�WKH�VDPH�JHQHUDWLRQ�RI�

3RZHU�6WURNH�HQJLQH���

����� 3ODLQWLIIV¶�H[SHUWV�DOVR�FRQGXFWHG�DGGLWLRQDO�UHVHDUFK�LQWR�WKH�

WHFKQLFDO�OLWHUDWXUH�WR�XQGHUVWDQG�WKH�YDULRXV�FRQILJXUDWLRQV�RI�3RZHU�6WURNH�

HQJLQHV�VROG�EHWZHHQ������DQG�������7KH�OLWHUDWXUH�SURYLGHV�VRPH�LQVLJKW�LQWR�WKH�

DUFKLWHFWXUH�RI�WKH�YDULDQWV�RI�WKH�HQJLQHV��,Q�DOO�FDVHV��WKH�HQJLQHV�DUH�VKRZQ�WR�

KDYH�PXFK�PRUH�FRPPRQDOLW\�WKDQ�QRW��OHDGLQJ�3ODLQWLIIV¶�H[SHUWV�WR�FRQFOXGH�WKDW�

WKHUH�LV�D�VWURQJ�EDVLV�IRU�VXIILFLHQW�VLPLODULW\�RU�³VDPHQHVV´�WR�ZDUUDQW�LQFOXVLRQ�

RQ�WKH�OLVW�RI�3ROOXWLQJ�)RUG�9HKLFOHV��7KH�YHKLFOHV�DUH�HLWKHU�HTXLYDOHQW�IURP�DQ�

HPLVVLRQV�VWDQGSRLQW�WR�WKH�WHVW�YHKLFOHV�RU�XVH�WKH�VDPH�FRUH�WHFKQRORJLHV�DQG�

HQJLQH�SODWIRUPV�DV�WKH�WHVW�YHKLFOHV��

 7KH�*RRGURDG�3ODLQWLIIV�7HVWLQJ�$OVR�5HYHDOHG�7KH�'HFHSWLRQ�

����� 7KH�*RRGURDG�3ODLQWLIIV�UHWDLQHG�H[SHUWV�IURP�WKH�&HQWHU�IRU�

$OWHUQDWLYH�)XHOV��(QJLQHV��DQG�(PLVVLRQV�DW�:HVW�9LUJLQLD�8QLYHUVLW\�WR�WHVW�DQG�

DQDO\]H�WKH�HPLVVLRQV�SURGXFHG�E\�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��7KHVH�H[SHUWV�

FRQGXFWHG�H[WHQVLYH�WHVWLQJ�ERWK�LQVLGH�RQ�D�IRXU�ZKHHO�FKDVVLV�G\QDPRPHWHU�DQG�

RQ�WKH�RSHQ�URDG�ZLWK�D�SRUWDEOH�HPLVVLRQV�PHDVXUHPHQW�V\VWHP��³3(06´���7KH�

WHVWLQJ�FRQILUPHG�WKDW�GXULQJ�RQ�URDG�RSHUDWLRQV��WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

SURGXFH�VXEVWDQWLDOO\�KLJKHU�OHYHOV�RI�12[�WKDQ�ZKHQ�EHLQJ�WHVWHG�RQ�WKH�
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G\QDPRPHWHU��5HDO�ZRUOG�12[�HPLVVLRQV�IRU�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�

HJUHJLRXVO\�DERYH�OHJDO�OLPLWV��

����� 7KH�*RRGURDG�3ODLQWLIIV¶�H[SHUWV�FRQGXFWHG�ODERUDWRU\�DQG�URDG�

WHVWLQJ�RI�WZR�����OLWHU�3RZHU�6WURNH�9��6XSHU�'XW\�'LHVHO�WUXFNV��D������)�����

DQG�D������)������%RWK�WUXFNV�KDG�EHHQ�UHFHQWO\�VHUYLFHG�DQG�ZHUH�LQ�JRRG�

ZRUNLQJ�RUGHU�ZLWK�QR�IDXOW�FRGHV�LQGLFDWLQJ�DQ\�SUREOHPV�ZLWK�WKH�YHKLFOHV��

����� %RWK�YHKLFOHV�ZHUH�WHVWHG�RYHU�VWDQGDUG�IHGHUDO�WHVW�F\FOHV�LQ�WKH�

ODERUDWRU\�RQ�D�IRXU�ZKHHO�FKDVVLV�G\QDPRPHWHU��

�
�����)RUG�)�����'XULQJ�'\QDPRPHWHU�7HVWLQJ�

�
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����� %RWK�WHVW�YHKLFOHV�ZHUH�DOVR�WHVWHG�RQ�WKH�URDG�XVLQJ�D�3(06�RYHU�WZR�

GLIIHUHQW�UHSHDWDEOH�WHVW�URXWHV��WKH�ILUVW�LQYROYLQJ�D�PL[�RI�XUEDQ��VXEXUEDQ�DQG�

KLJKZD\�GULYLQJ��DQG�WKH�VHFRQG�SUHGRPLQDQWO\�KLJKZD\�GULYLQJ��

����� $GGLWLRQDOO\��WKH������)�����WHVW�YHKLFOH�ZDV�GULYHQ�FURVV�FRXQWU\�

IURP�&DOLIRUQLD�WR�)ORULGD�ZLWK�PLFUR�3(06�VHQVRU�EDVHG�GDWD�ORJJLQJ�RI�QHDUO\�

������PLOHV�RI�RSHUDWLRQV��3ODLQWLIIV¶�H[SHUWV�HVWLPDWHG�HPLVVLRQV�UHVXOWV�IRU�WKLV�

YHKLFOH¶V�WUDYHO�WKURXJK�ILYH�VWDWHV��&DOLIRUQLD��$UL]RQD��1HZ�0H[LFR��7H[DV��DQG�

/RXLVLDQD���

����� $OO�WKLV�WHVWLQJ�UHYHDOHG�WKDW�WKH�WZR�)RUG�6XSHU�'XW\�'LHVHO�)����V��

ZKLFK�DUH�UHSUHVHQWDWLYH�RI�DOO�WKH�����²�����3ROOXWLQJ�)RUG�9HKLFOHV��HPLW�PXFK�

KLJKHU�OHYHOV�RI�12[�RQ�WKH�URDG�WKDQ�RQ�WKH�G\QDPRPHWHU�LQ�WKH�ODERUDWRU\��7KLV�

SDWWHUQ�LQGLFDWHV�WKDW�WKH�YHKLFOHV¶�VRIWZDUH�GLVWLQJXLVKHV�EHWZHHQ�G\QDPRPHWHU�

RSHUDWLRQ�DQG�RQ�URDG�GULYLQJ²WKDW�WKH�YHKLFOH�³NQRZV´�ZKHWKHU�LW�LV�EHLQJ�

WHVWHG²DQG�WKDW�WKH�VRIWZDUH�FRQWDLQV�LOOHJDO�GHIHDW�GHYLFHV�WKDW�PLQLPL]H�

HPLVVLRQV�VFUXEELQJ�ZKHQ�WKH�YHKLFOH�LV�QRW�EHLQJ�WHVWHG��

����� ,Q�UHDO�ZRUOG�URDG�GULYLQJ��HVSHFLDOO\�LQ�FRROHU�WHPSHUDWXUHV�DQG�

XQGHU�ORDG��WKH�)RUG�)�����WHVW�YHKLFOHV�HPLWWHG�12[�DW�OHYHOV�PDQ\�PXOWLSOHV�

DERYH�WKH�OHJDO�OLPLWV�WR�ZKLFK�WKH\�ZHUH�FHUWLILHG��
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�� �����)�����7HVWLQJ�

����� 7KH������)RUG�)�����ZDV�FHUWLILHG�XQGHU�IHGHUDO�KHDY\�GXW\�YHKLFOH���

�+'9���VWDQGDUGV�DQG�&DOLIRUQLD�PHGLXP�GXW\�YHKLFOH����0'9���VWDQGDUGV�DW�����

J�PLOH��������J�NP��RI�12[�HPLVVLRQV�GXULQJ�WKH�IHGHUDO�WHVW�SURWRFRO�����)73�����

WHVW�SURFHGXUH��ZKLFK�JHQHUDOO\�UHSUHVHQWV�VWRS�DQG�JR�FRQGLWLRQV�FRXSOHG�ZLWK�

VRPH�KLJKHU�VSHHG�RSHUDWLRQV��7KHVH�VWDQGDUGV�ZHUH�DSSOLHG�IRU�FRPSDULVRQV�WR�

UHDO�ZRUOG�3(06�WHVWLQJ�UHVXOWV�FROOHFWHG�RYHU�WKH�RQ�URDG�WHVW�URXWH�WKDW�LQFOXGHG�

XUEDQ��VXEXUEDQ��DQG�VRPH�KLJKZD\�GULYLQJ��

����� 7KH������)RUG�)�����ZDV�FHUWLILHG�XQGHU�IHGHUDO�+'9��VWDQGDUGV�DQG�

&DOLIRUQLD�0'9��VWDQGDUGV�DW�����J�PLOH��������J�NP��RI�12[�HPLVVLRQV�GXULQJ�

WKH�KLJKZD\�IXHO�HFRQRP\�WHVW�SURFHGXUH��+:)(7���ZKLFK�UHSUHVHQWV�KLJKZD\�

GULYLQJ��7KHVH�VWDQGDUGV�ZHUH�FRPSDUHG�ZLWK�3(06�WHVWLQJ�UHVXOWV�FROOHFWHG�RYHU�

WKH�UHDO�ZRUOG�WHVW�URXWH�FRPSULVHG�SULPDULO\�RI�KLJKZD\�GULYLQJ��

����� ,Q�WZR�VHSDUDWH�ODE�G\QDPRPHWHU�WHVWV�IROORZLQJ�WKH�)73����GULYH�

F\FOH��WKH������)�����WHVW�YHKLFOH�HPLWWHG�12[�DW�OHYHOV�RI�������J�NP�DQG�������

J�NP��ZKLFK�H[FHHGHG�WKH�)73����FHUWLILFDWLRQ�VWDQGDUG�RI�������J�NP��

����� 2Q�WKH�URDG��WKH�12[�HPLVVLRQV�ZHUH�PDUNHGO\�KLJKHU�WKDQ�LQ�WKH�WHVW�

FHOO��7KH������YHKLFOH�ZDV�3(06�WHVWHG�WKUHH�WLPHV�RYHU�WKH�PL[HG�

XUEDQ�VXEXUEDQ�KLJKZD\�URXWH��DQG�12[�HPLVVLRQV�ZHUH�PHDVXUHG�DW�������J�NP��

������J�NP��DQG�������J�NP��([SUHVVHG�DV�D�UDWLR�RI�PHDVXUHG�HPLVVLRQV�FRPSDUHG�
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WR�IHGHUDO�DQG�&DOLIRUQLD�OLPLWV��³'HYLDWLRQ�5DWLR´���WKH������WHVW�WUXFN�SURGXFHG�

12[�DW�OHYHOV������������DQG������WLPHV�WKH�)73����OLPLW��7KH�YHKLFOH�ZDV�DOVR�

WHVWHG�WKUHH�WLPHV�ZLWK�3(06�PRQLWRULQJ�RYHU�WKH�KLJKZD\�URXWH��ZKHUH�WKH�12[�

HPLVVLRQV�ZHUH������������DQG������WLPHV�WKH�IHGHUDO�+:)(7�OLPLWV��%HFDXVH�WKH�

3(06�WHVWLQJ�RQ�WKH������)�����ZDV�FRQGXFWHG�LQ�WHPSHUDWXUHV�UDQJLQJ�IURP������

GHJUHHV�&�WR������GHJUHHV�&��WKH�UHVXOWV�ZRXOG�LQGLFDWH�D�GHIHDW�GHYLFH�WKDW�WKURWWOHV�

EDFN�RQ�WKH�YHKLFOH¶V�HPLVVLRQV�UHGXFWLRQ�V\VWHP�DW�ORZHU�DPELHQW�WHPSHUDWXUHV��

�
�����)RUG�)�����:LWK�7UDLOHU�2Q�6FDOH�

�
�� �����)�����7HVWLQJ�

����� 7KH������)RUG�)�����ZDV�FHUWLILHG�XQGHU�IHGHUDO�KHDY\�GXW\�YHKLFOH���

�+'9���VWDQGDUGV�DQG�&DOLIRUQLD�PHGLXP�GXW\�YHKLFOH����0'9���VWDQGDUGV�DW�����

J�PLOH��������J�NP��RI�12[�HPLVVLRQV�GXULQJ�WKH�&96����WHVW�SURFHGXUH��7KLV�
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VWDQGDUG�DSSOLHV�WR�WKH�IHGHUDO�WHVW�SURWRFRO�����)73�����WHVW�SURFHGXUH��ZKLFK�

JHQHUDOO\�UHSUHVHQWV�VWRS�DQG�JR�FRQGLWLRQV�FRXSOHG�ZLWK�VRPH�KLJKHU�VSHHG�

RSHUDWLRQV��7KHVH�VWDQGDUGV�ZHUH�DSSOLHG�IRU�FRPSDULVRQV�WR�UHDO�ZRUOG�3(06�

WHVWLQJ�UHVXOWV�FROOHFWHG�RYHU�WKH�RQ�URDG�WHVW�URXWH�WKDW�LQFOXGHG�XUEDQ��VXEXUEDQ��

DQG�VRPH�KLJKZD\�GULYLQJ��

����� 7KH������)RUG�)�����ZDV�FHUWLILHG�XQGHU�IHGHUDO�+'9��VWDQGDUGV�DQG�

&DOLIRUQLD�0'9��VWDQGDUGV�DW�����J�PLOH��������J�NP��RI�12[�HPLVVLRQV�GXULQJ�

WKH�KLJKZD\�IXHO�HFRQRP\�WHVW�SURFHGXUH��+:)(7���ZKLFK�UHSUHVHQWV�KLJKZD\�

GULYLQJ��7KHVH�VWDQGDUGV�ZHUH�FRPSDUHG�ZLWK�3(06�WHVWLQJ�UHVXOWV�FROOHFWHG�RYHU�

WKH�UHDO�ZRUOG�WHVW�URXWH�FRPSULVHG�SULPDULO\�RI�KLJKZD\�GULYLQJ��

����� 2Q�WKH�FKDVVLV�G\QDPRPHWHU�RYHU�WKH�)73����VWDQGDUG�IHGHUDO�WHVW�

F\FOH��WKH������)�����WHVW�YHKLFOH�HPLWWHG�12[�DW�OHYHOV�RI�������J�NP��DW�WKH�

VLPXODWHG�ZHLJKW�RI������SRXQGV��DQG�������J�NP��DW�D�VLPXODWHG�ZHLJKW�RI��������

SRXQGV�UHSUHVHQWLQJ�D�SD\ORDG���7KHVH�12[�YDOXHV�ZHUH�OHVV�WKDQ�KDOI�RI�WKH�������

J�NP�OLPLW�XQGHU�IHGHUDO�DQG�&DOLIRUQLD�UHJXODWLRQV��7KH\�ZHUH�UHPDUNDEO\�FORVH�WR�

)RUG¶V�UHSRUWHG�12[�HPLVVLRQV�UDWH�RI������J�NP�IRU�WKH������)�����GLHVHOV�RYHU�

WKH�)73����F\FOH��

����� :KHQ�WHVWHG�LQ�WKH�ODE�RYHU�WKH�VWDQGDUG�IHGHUDO�KLJKZD\�GULYLQJ�

F\FOH��+:)(7���WKH������)RUG�GLHVHO�WHVW�YHKLFOH�SHUIRUPHG�HYHQ�EHWWHU��ZLWK�

12[�HPLVVLRQV�RI�RQO\������J�NP��DW������SRXQGV��DQG������J�NP��DW��������

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2592    Page 169 of 338



�

��������
������������������9��

SRXQGV���7KHVH�FRPSDUH�FORVHO\�WR�)RUG¶V�RZQ�UHSRUWHG�12[�HPLVVLRQV�RQ�WKH�

�����PRGHO��ZKLFK�ZHUH�������J�NP��DQG�DUH�ZHOO�EHORZ�WKH�IHGHUDO�DQG�&DOLIRUQLD�

VWDQGDUG�RI�������J�NP��,Q�VXPPDU\��WKH������)RUG�)�����6XSHU�'XW\�'LHVHO�

SHUIRUPHG�H[FHHGLQJO\�ZHOO�GXULQJ�ODERUDWRU\�WHVWLQJ�RQ�WKH�G\QDPRPHWHU²IDU�

EHORZ�IHGHUDO�DQG�&DOLIRUQLD�HPLVVLRQV�OLPLWV��

����� 2XWVLGH�RI�WKH�ODERUDWRU\��KRZHYHU��WKH������)�����GLHVHO�WHVW�YHKLFOH�

FRXOG�QRW�GXSOLFDWH�LWV�VWHOODU�12[�HPLVVLRQV�SHUIRUPDQFH��3(06�WHVWLQJ�RQ�WKH�

URDG�UHFRUGHG�12[�HPLVVLRQV�WKDW�ZHUH�PXOWLSOHV�KLJKHU�WKDQ�WKH�DOORZDEOH�

VWDQGDUGV��HVSHFLDOO\�DW�ORZHU�WHPSHUDWXUHV�DQG�XQGHU�ORDG��,Q�ILYH�WHVW�UXQV�RYHU�

WKH�PL[HG�XUEDQ�VXEXUEDQ�KLJKZD\�URXWH�UHSUHVHQWDWLYH�RI�)73����VW\OH�GULYLQJ��

WKH�XQORDGHG������)�����HPLWWHG�12[�DW�UDWHV�RI�������J�NP��������J�NP��DQG�

������J�NP��'HYLDWLRQ�5DWLRV�RI������������DQG�����WLPHV�WKH�IHGHUDO�OLPLW��ZKHQ�

RSHUDWLQJ�DW�WHPSHUDWXUHV�QHDU�IUHH]LQJ��DQG�DW�������J�NP�DQG�������J�NP�

�'HYLDWLRQ�5DWLRV�RI�����DQG�����WLPHV�WKH�OLPLW��DW�PRGHUDWH�WHPSHUDWXUHV�ZKHQ�

ORDGHG�WR�D�FRPELQHG�ZHLJKW�RI��������SRXQGV��

����� 2YHU�WKH�KLJKZD\�URXWH��WKH�XQORDGHG�WHVW�YHKLFOH�SURGXFHG�12[�

HPLVVLRQV�RI�������J�NP��������J�NP��DQG�������J�NP��'HYLDWLRQ�5DWLRV�RI������

�����DQG�����WLPHV�WKH�PRUH�JHQHURXV�IHGHUDO�+:)(7�FHUWLILFDWLRQ�VWDQGDUG�IRU�WKLV�

YHKLFOH�LQ�FROGHU�WHPSHUDWXUHV�������WR������GHJUHHV�&���
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����� ,Q�PRUH�QRUPDO�WHPSHUDWXUHV�DQG�DW�D�FRPELQHG�ZHLJKW�RI��������

SRXQGV��WKH�ORDGHG������WHVW�YHKLFOH�HPLWWHG�������J�NP�DQG�������J�NP��RU�����

DQG�����WLPHV�WKH�+:)(7�VWDQGDUG�LQ�KLJKZD\�URXWH�WHVWLQJ��$OO�WKH�PHDVXUHG�

12[�HPLVVLRQV�LQ�UHDO�ZRUOG�KLJKZD\�GULYLQJ�ZHUH�RUGHUV�RI�PDJQLWXGH�KLJKHU�

WKDQ�LQ�WKH�ODERUDWRU\��ZKHUH�12[�HPLVVLRQV�DYHUDJHG�DQ�LPSUHVVLYH��������J�NP��

)RU�LQVWDQFH��WKH�ORZHVW�PHDVXUHG�DYHUDJH�12[�YDOXH�DW�ORZ�WHPSHUDWXUHV�RQ�WKH�

URDG�KLJKZD\�URXWH��������J�NP��LV������WLPHV�KLJKHU�WKDQ�WKH�DYHUDJH�PHDVXUHG�

HPLVVLRQV�IRU�+:)(7�F\FOH�G\QDPRPHWHU�WHVWLQJ��7KLV�LV�XQPLVWDNDEOH�HYLGHQFH�

RI�HQJLQH�FRQWURO�VRIWZDUH�FDSDEOH�RI�����UHFRJQL]LQJ�WKH�WHVW�G\QDPRPHWHU�DQG�

����GHIHDWLQJ�WKH�YHKLFOH¶V�HPLVVLRQV�WHFKQRORJ\�ZKHQ�QRW�RQ�WKH�G\QDPRPHWHU��

����� ,W�EHDUV�QRWLQJ�WKDW�H[SUHVVLQJ�WKH�QRQFRPSOLDQFH�RI�WKH������)�����

WHVW�YHKLFOH�LQ�WHUPV�RI�LWV�'HYLDWLRQ�5DWLR�XQGHUVWDWHV�WKH�OHYHO�RI�QRQFRPSOLDQFH�

LQ�DEVROXWH�WHUPV�EHFDXVH�WKH������6XSHU�'LHVHOV�ZHUH�FHUWLILHG�DV�&ODVV���KHDY\�

GXW\�YHKLFOHV�DQG�WKHUHIRUH�KDG�12[�HPLVVLRQV�OLPLWV�WKDW�ZHUH�WZLFH�DV�KLJK�DV�LQ�

SUHYLRXV�\HDUV��+DG�'HIHQGDQWV�QRW�FKDQJHG�LWV�FHUWLILFDWLRQ�FODVVLILFDWLRQ�IRU�WKH�

�����YHKLFOHV��WKH�'HYLDWLRQ�5DWLRV�IRU�WKH������)����V�HPLVVLRQV�ZRXOG�KDYH�

EHHQ�WZLFH�DV�KLJK�DQG�LQ�WKH�UDQJH�RI�WKH������WHVW�YHKLFOH��$QRWKHU�ZD\�WR�

H[DPLQH�WKH������WHVW�YHKLFOH�HPLVVLRQV�ZRXOG�EH�WR�FRPSDUH�UHDO�ZRUOG�WR�ODE�

UHVXOWV��7KH�����¶V�HPLVVLRQV�ZHUH�IDU�ORZHU�LQ�WKH�ODE�WKDQ�WKH������WHVW�YHKLFOH��

)RU�LQVWDQFH��WKH������WHVW�YHKLFOH�DYHUDJHG�������J�NP�12[�IRU�WZR�VHSDUDWH�
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)73����WHVW�F\FOHV��ZKHUHDV�WKH������WHVW�YHKLFOH�DYHUDJHG�RQO\�������J�NP�

12[²MXVW�DERXW�RQH�WKLUG�DV�PXFK�DV�WKH�������7KHUHIRUH��LI�RQ�URDG�UHVXOWV�ZHUH�

H[SUHVVHG�LQ�PXOWLSOHV�RYHU�ODERUDWRU\�UHVXOWV��WKH������YHKLFOH�ZRXOG�VKRZ�HYHQ�

KLJKHU�PXOWLSOHV�WKDQ�WKH������YHKLFOHV��7KLV�LQGLFDWHV�WKDW�WKH�GHIHDW�GHYLFHV�LQ�

WKH������YHKLFOHV�ZHUH�ZRUNLQJ�LQ�VLPLODU�IDVKLRQ�WR�WKRVH�LQ�WKH������YHKLFOHV��DW�

OHDVW�DW�FROGHU�DPELHQW�WHPSHUDWXUHV�DV�WKH������YHKLFOH�ZDV�3(06�WHVWHG�RYHU�

GHILQHG�URXWHV�RQO\�DW�FROGHU�WHPSHUDWXUHV���$V�GLVFXVVHG�LQ�WKH�QH[W�VHFWLRQ��WKH�

�����YHKLFOH�ZDV�DOVR�URDG�WHVWHG�H[WHQVLYHO\�DW�PRGHUDWH�WHPSHUDWXUHV�LQ�FURVV�

FRXQWU\�GULYLQJ�IURP�&DOLIRUQLD�WR�)ORULGD���

�� &URVV�&RXQWU\�7HVWLQJ�

����� ,Q�DGGLWLRQ�WR�3(06�PRQLWRULQJ�RYHU�WZR�GHILQHG�WHVW�URXWHV��WKH������

)RUG�)�����6XSHU�'XW\�'LHVHO�ZDV�GULYHQ�FURVV�FRXQWU\�IURP�&DOLIRUQLD�WR�)ORULGD�

ZLWK�ERWK�SRUWDEOH�HPLVVLRQV�DQG�DFWLYLW\�PRQLWRULQJ��7KH�DFWLYLW\�PRQLWRULQJ�

XWLOL]HG�WKH�YHKLFOHV�RQERDUG�GLDJQRVWLF�EURDGFDVW�V\VWHP�DQG�D�SRUWDEOH�DFWLYLW\�

PRQLWRULQJ�V\VWHP�FRQILJXUHG�E\�WKH�WHVWHUV�WKDW�UHFRUGHG�GDWD�VXFK�DV�VSHHG��

ORFDWLRQ��DQG�DPELHQW�WHPSHUDWXUH��12[�HPLVVLRQV�ZHUH�HVWLPDWHG�WKURXJK�PLFUR�

3(06�ORJJLQJ�EDVHG�RQ�WZR�VHQVRUV��WKH�RQ�ERDUG�12[�VHQVRU�DORQJ�ZLWK�DQ�

LQGHSHQGHQW�&RQWLQHQWDO�8QL12[�VHQVRU�WKDW�ZDV�LQVWDOOHG�LQ�WKH�YHKLFOH¶V�WDLOSLSH��

7KH�SRUWDEOH�DFWLYLW\�PRQLWRULQJ�V\VWHP�ZDV�OLQNHG�ZLWK�JOREDO�SRVLWLRQLQJ�VR�WKDW�

12[�HPLVVLRQV�FRXOG�EH�VHSDUDWHG�VWDWH�E\�VWDWH�IRU�WKH�FURVV�FRXQWU\�WUDYHO��DV�
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IROORZV������LQ�&DOLIRUQLD��HVWLPDWHG�12[�HPLVVLRQV�ZHUH�������J�PLOH��RU�D�

'HYLDWLRQ�5DWLR�RI������WLPHV�WKH�IHGHUDO�+:)(7�VWDQGDUG�IRU�WKH������)�����

'LHVHO������LQ�$UL]RQD��HVWLPDWHG�12[�HPLVVLRQV�RI�������J�PLOH�WUDQVODWLQJ�WR�D�

'HYLDWLRQ�5DWLR�RI������WLPHV�WKH�VDPH�IHGHUDO�VWDQGDUG������LQ�1HZ�0H[LFR��12[�

HPLVVLRQV�DW�D������PXOWLSOH�RI�WKH�+:)(7�VWDQGDUG������LQ�7H[DV��D�'HYLDWLRQ�

5DWLR�RI������WLPHV�WKH�DSSOLFDEOH�VWDQGDUG��DQG�����LQ�/RXLVLDQD��ZKHUH�WKH�

HVWLPDWHG�DYHUDJH�12[�HPLVVLRQV�RI�������J�PLOH�DUH�D�ZKRSSLQJ������WLPHV�WKH�

IHGHUDO�+:)(7�VWDQGDUG�IRU�KXQGUHGV�RI�PLOHV�DFURVV�WKH�VWDWH��

�
7DLOSLSH�12[�0DVV�(PLVVLRQ�5HVXOWV�,Q�&DOLIRUQLD�

�
����� )RU�UHIHUHQFH��WKH�DYHUDJH�DPELHQW�WHPSHUDWXUHV�ORJJHG�LQWR�WKH������

)�����WHVW�YHKLFOH¶V�SRUWDEOH�DFWLYLW\�PRQLWRULQJ�V\VWHP�IRU�WKH�ILYH�GLIIHUHQW�VWDWHV�

ZDV�����&�IRU�&DOLIRUQLD�������&�IRU�$UL]RQD�������&�IRU�1HZ�0H[LFR�������&�IRU�
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7H[DV��DQG������&�IRU�/RXLVLDQD��&RQYHUWHG�WR�)DKUHQKHLW��WKLV�FRYHUV�D�UDQJH�IURP�

���)�WR����)��ZKLFK�DUH�FHUWDLQO\�QRW�H[WUHPH�WHPSHUDWXUHV��7KH������)�����KDG�D�

WUDLOHU�LQ�WRZ�ZHLJKLQJ�DERXW��������SRXQGV��VR�WKHUH�ZDV�DGGHG�ORDG�RQ�WKH�

HQJLQH�WKDW�PLJKW�EH�H[SHFWHG�WR�SURGXFH�PRGHUDWHO\�HOHYDWHG�HPLVVLRQV²EXW�QRW�

QHDUO\�WR�WKH�H[WHQW�REVHUYHG��7KHVH�ILQGLQJV�VKRZ�XQHTXLYRFDOO\�WKDW��FRQWUDU\�WR�

)RUG¶V�FODLPV��LWV�GLHVHO�WUXFNV�DUH�XQKHDOWK\�DQG�XQODZIXO��

 7KH�%RVFK�('&����

����� $OO�PRGHUQ�HQJLQHV�DUH�LQWHJUDWHG�ZLWK�VRSKLVWLFDWHG�FRPSXWHU�

FRPSRQHQWV�WR�PDQDJH�WKH�YHKLFOH¶V�RSHUDWLRQ��VXFK�DV�DQ�HOHFWURQLF�GLHVHO�FRQWURO��

%RVFK�*PE+�WHVWHG��PDQXIDFWXUHG��DQG�VROG�WKH�('&�V\VWHP�XVHG�E\�

9RONVZDJHQ��)&$��0HUFHGHV��DQG�*HQHUDO�0RWRUV��7KLV�V\VWHP�LV�PRUH�IRUPDOO\�

UHIHUUHG�WR�DV�WKH�(OHFWURQLF�'LHVHO�&RQWURO�8QLW�����³('&�8QLW���´�RU�³('&��´���

8SRQ�LWV�LQWURGXFWLRQ��('&�8QLW����ZDV�SXEOLFO\�WRXWHG�E\�%RVFK�DV�IROORZV����

('&���������FRQWUROV�HYHU\�SDUDPHWHU�WKDW�LV�LPSRUWDQW�IRU�
HIIHFWLYH��ORZ�HPLVVLRQ�FRPEXVWLRQ���

%HFDXVH�WKH�FRPSXWLQJ�SRZHU�DQG�IXQFWLRQDO�VFRSH�RI�
WKH�QHZ�('&���FDQ�EH�DGDSWHG�WR�PDWFK�SDUWLFXODU�
UHTXLUHPHQWV��LW�FDQ�EH�XVHG�YHU\�IOH[LEO\�LQ�DQ\�YHKLFOH�
VHJPHQW�RQ�DOO�WKH�ZRUOG¶V�PDUNHWV��,Q�DGGLWLRQ�WR�
FRQWUROOLQJ�WKH�SUHFLVH�WLPLQJ�DQG�TXDQWLW\�RI�LQMHFWLRQ��
H[KDXVW�JDV�UHFLUFXODWLRQ��DQG�PDQLIROG�SUHVVXUH�
UHJXODWLRQ��LW�DOVR�RIIHUV�D�ODUJH�QXPEHU�RI�RSWLRQV�VXFK�
DV�WKH�FRQWURO�RI�SDUWLFXODWH�ILOWHUV�RU�V\VWHPV�IRU�
UHGXFLQJ�QLWURJHQ�R[LGHV��7KH�%RVFK�('&���GHWHUPLQHV�

�������������������������������������������
���6HH�([KLELW�����%RVFK�3UHVV�5HOHDVH��7KH�EUDLQ�RI�GLHVHO�LQMHFWLRQ��1HZ�

%RVFK�('&���HQJLQH�PDQDJHPHQW�V\VWHP��)HE�������������KWWS���ZZZ�ERVFK�
SUHVVH�GH�SUHVVHIRUXP�GHWDLOV�KWP"W[W,' ����	ORFDOH HQ��
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WKH�LQMHFWLRQ�SDUDPHWHUV�IRU�HDFK�F\OLQGHU��PDNLQJ�
VSHFLILF�DGDSWDWLRQV�LI�QHFHVVDU\��7KLV�LPSURYHV�WKH�
SUHFLVLRQ�RI�LQMHFWLRQ�WKURXJKRXW�WKH�YHKLFOH¶V�HQWLUH�
VHUYLFH�OLIH��7KH�V\VWHP�WKHUHIRUH�PDNHV�DQ�LPSRUWDQW�
FRQWULEXWLRQ�WR�REVHUYLQJ�IXWXUH�H[KDXVW�JDV�HPLVVLRQ�
OLPLWV��

����� %RVFK�ZRUNHG�ZLWK�HDFK�YHKLFOH�PDQXIDFWXUHU�WKDW�XWLOL]HG�('&�8QLW�

���WR�FUHDWH�D�XQLTXH�VHW�RI�VSHFLILFDWLRQV�DQG�VRIWZDUH�FRGH�WR�PDQDJH�WKH�

YHKLFOHV¶�HQJLQH�RSHUDWLRQ��

����� %RVFK¶V�('&�8QLW����FRQWUROV�HPLVVLRQV�E\�SHULRGLFDOO\�UHDGLQJ�

VHQVRU�YDOXHV��HYDOXDWLQJ�D�FRQWURO�IXQFWLRQ��DQG�FRQWUROOLQJ�DFWXDWRUV�EDVHG�RQ�WKH�

FRQWURO�VLJQDO����6HQVRU�UHDGLQJV�LQFOXGH�FUDQNVKDIW�SRVLWLRQ��DLU�SUHVVXUH��DLU�

WHPSHUDWXUH��DLU�PDVV��IXHO�WHPSHUDWXUH��RLO�WHPSHUDWXUH��FRRODQW�WHPSHUDWXUH��

YHKLFOH�VSHHG��H[KDXVW�R[\JHQ�FRQWHQW��DV�ZHOO�DV�GULYHU�LQSXWV�VXFK�DV�DFFHOHUDWRU�

SHGDO�SRVLWLRQ��EUDNH�SHGDO�SRVLWLRQ��FUXLVH�FRQWURO�VHWWLQJ��DQG�VHOHFWHG�JHDU��

%DVHG�RQ�VHQVRU�LQSXW��('&����FRQWUROV�DQG�LQIOXHQFHV�WKH�IXHO�FRPEXVWLRQ�

SURFHVV�LQFOXGLQJ��LQ�SDUWLFXODU��IXHO�LQMHFWLRQ�WLPLQJ��ZKLFK�DIIHFWV�HQJLQH�SRZHU��

IXHO�FRQVXPSWLRQ��DQG�WKH�FRPSRVLWLRQ�RI�WKH�H[KDXVW�JDV����

����� $OO�%RVFK�(&8V��LQFOXGLQJ�WKH�('&�����UXQ�RQ�FRPSOH[��KLJKO\�

SURSULHWDU\�HQJLQH�PDQDJHPHQW�VRIWZDUH�RYHU�ZKLFK�%RVFK�H[HUWV�QHDU�WRWDO�

FRQWURO��,Q�IDFW��WKH�VRIWZDUH�LV�W\SLFDOO\�ORFNHG�WR�SUHYHQW�FXVWRPHUV��OLNH�)RUG��

�������������������������������������������
���([KLELW�����0RULW]�&RQWDJ��HW�DO���+RZ�7KH\�'LG�,W��$Q�$QDO\VLV�RI�(PLVVLRQ�

'HIHDW�'HYLFHV�LQ�0RGHUQ�$XWRPRELOHV��S�����������
���,G��
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IURP�PDNLQJ�VLJQLILFDQW�FKDQJHV�RQ�WKHLU�RZQ��$FFRUGLQJO\��ERWK�WKH�GHVLJQ�DQG�

LPSOHPHQWDWLRQ�DUH�LQWHUDFWLYH�SURFHVVHV��UHTXLULQJ�%RVFK¶V�FORVH�FROODERUDWLRQ�

ZLWK�WKH�DXWRPDNHU�IURP�EHJLQQLQJ�WR�HQG��

����� :LWK�UHVSHFW�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��WKH�('&����ZDV�XVHG�

VXUUHSWLWLRXVO\�WR�HYDGH�HPLVVLRQV�UHJXODWLRQV��%RVFK�DQG�)RUG�ZRUNHG�WRJHWKHU�WR�

GHYHORS�DQG�LPSOHPHQW�D�VSHFLILF�VHW�RI�VRIWZDUH�DOJRULWKPV�IRU�LPSOHPHQWDWLRQ�LQ�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV��LQFOXGLQJ�DOJRULWKPV�WR�DGMXVW�IXHO�OHYHOV��H[KDXVW�JDV�

UHFLUFXODWLRQ��DLU�SUHVVXUH�OHYHOV��DQG�XUHD�LQMHFWLRQ�UDWHV�LQ�YHKLFOHV�HTXLSSHG�ZLWK�

6&5�V\VWHPV���

����� %RVFK�DQG�)RUG�ZRUNHG�WRJHWKHU�WR�GHYHORS�DQG�LPSOHPHQW�D�VSHFLILF�

VHW�RI�VRIWZDUH�DOJRULWKPV�IRU�LPSOHPHQWDWLRQ�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

ZKLFK�HQDEOHG�)RUG�WR�DGMXVW�IXHO�OHYHOV��H[KDXVW�JDV�UHFLUFXODWLRQ��DLU�SUHVVXUH�

OHYHOV��DQG�HYHQ�XUHD�LQMHFWLRQ�UDWHV��IRU�DSSOLFDEOH�YHKLFOHV�����:KHQ�FDUPDNHUV�

WHVW�WKHLU�YHKLFOHV�DJDLQVW�(3$�HPLVVLRQ�VWDQGDUGV��WKH\�SODFH�WKHLU�YHKLFOHV�RQ�

G\QDPRPHWHUV��ODUJH�UROOHUV��DQG�WKHQ�SHUIRUP�D�VHULHV�RI�VSHFLILF�PDQHXYHUV�

SUHVFULEHG�E\�IHGHUDO�UHJXODWLRQV��%RVFK¶V�('&�8QLW����JDYH�9RONVZDJHQ��

*HQHUDO�0RWRUV��)RUG��DQG�RWKHU�PDQXIDFWXUHUV�WKH�SRZHU�WR�GHWHFW�WHVW�VFHQDULRV�

E\�PRQLWRULQJ�YHKLFOH�VSHHG��DFFHOHUDWLRQ��HQJLQH�RSHUDWLRQ��DLU�SUHVVXUH��DQG�HYHQ�

�������������������������������������������
���6HH��H�J���([KLELW�����(QJLQH�PDQDJHPHQW��%RVFK�$XWR�3DUWV��KWWS���GH�ERVFK�

DXWRPRWLYH�FRP�HQ�SDUWVBDQGBDFFHVVRULHV�PRWRUBDQGBV\WHPV�GLHVHO�HQJLQHB
PDQDJHPHQWB��HQJLQHBFRQWUROBXQLWB���
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WKH�SRVLWLRQ�RI�WKH�VWHHULQJ�ZKHHO��:KHQ�WKH�('&�8QLW���¶V�GHWHFWLRQ�DOJRULWKP�

GHWHFWHG�WKDW�WKH�YHKLFOH�ZDV�RQ�D�G\QDPRPHWHU��DQG�XQGHUJRLQJ�DQ�HPLVVLRQ�WHVW���

DGGLWLRQDO�VRIWZDUH�FRGH�ZLWKLQ�WKH�('&�8QLW����GRZQJUDGHG�WKH�HQJLQH¶V�SRZHU�

DQG�SHUIRUPDQFH�DQG�XSJUDGHG�WKH�HPLVVLRQ�FRQWURO�V\VWHPV¶�SHUIRUPDQFH�E\�

VZLWFKLQJ�WR�D�³G\QR�FDOLEUDWLRQ´�WR�FDXVH�D�VXEVHTXHQW�UHGXFWLRQ�LQ�HPLVVLRQV�WR�

OHJDO�OHYHOV��2QFH�WKH�('&�8QLW����GHWHFWHG�WKDW�WKH�HPLVVLRQ�WHVW�ZDV�FRPSOHWH��

WKH�('&�8QLW����ZRXOG�WKHQ�HQDEOH�D�GLIIHUHQW�³URDG�FDOLEUDWLRQ´�WKDW�FDXVHG�WKH�

HQJLQH�WR�UHWXUQ�WR�IXOO�SRZHU�ZKLOH�UHGXFLQJ�WKH�HPLVVLRQ�FRQWURO�V\VWHPV¶�

SHUIRUPDQFH��DQG�FRQVHTXHQWO\�FDXVHG�WKH�YHKLFOH�WR�VSHZ�WKH�IXOO�DPRXQW�RI�

LOOHJDO�12[�HPLVVLRQV�RXW�RQ�WKH�URDG�LQ�FHUWDLQ�FRQGLWLRQV����7KLV�SURFHVV�LV�

LOOXVWUDWHG�LQ�WKH�IROORZLQJ�GLDJUDP��DSSOLFDEOH�WR�)RUG�DV�ZHOO��

�������������������������������������������
���([KLELW�����5XVVHOO�+RWWHQ��9RONVZDJHQ��7KH�VFDQGDO�H[SODLQHG��%%&�

�'HF�������������KWWS���ZZZ�EEF�FRP�QHZV�EXVLQHVV�����������
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�

����� 7KLV�ZRUNDURXQG�ZDV�LQKHUHQWO\�GHFHSWLYH�DV�ZHOO�DV�LOOHJDO��7KH�

&OHDQ�$LU�$FW�H[SUHVVO\�SURKLELWV�GHIHDW�GHYLFHV��GHILQHG�DV�DQ\�DX[LOLDU\�HPLVVLRQ�

FRQWURO�GHYLFH�³WKDW�UHGXFHV�WKH�HIIHFWLYHQHVV�RI�WKH�HPLVVLRQ�FRQWURO�V\VWHP�XQGHU�

FRQGLWLRQV�ZKLFK�PD\�UHDVRQDEO\�EH�H[SHFWHG�WR�EH�HQFRXQWHUHG�LQ�QRUPDO�YHKLFOH�

RSHUDWLRQ�DQG�XVH�´����&�)�5����������������VHH�DOVR�LG����������������³1R�QHZ�
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OLJKW�GXW\�YHKLFOH��OLJKW�GXW\�WUXFN��PHGLXP�GXW\�SDVVHQJHU�YHKLFOH��RU�FRPSOHWH�

KHDY\�GXW\�YHKLFOH�VKDOO�EH�HTXLSSHG�ZLWK�D�GHIHDW�GHYLFH�´���0RUHRYHU��WKH�&OHDQ�

$LU�$FW�SURKLELWV�WKH�VDOH�RI�FRPSRQHQWV�XVHG�DV�GHIHDW�GHYLFHV�³ZKHUH�WKH�SHUVRQ�

NQRZV�RU�VKRXOG�NQRZ�WKDW�VXFK�SDUW�RU�FRPSRQHQW�LV�EHLQJ�RIIHUHG�IRU�VDOH�RU�

LQVWDOOHG�IRU�VXFK�XVH�RU�SXW�WR�VXFK�XVH�´����8�6�&���������D������)LQDOO\��LQ�RUGHU�

WR�REWDLQ�D�FHUWLILFDWH�RI�FRPSOLDQFH��&2&���DXWRPDNHUV�PXVW�VXEPLW�DQ�

DSSOLFDWLRQ�WKDW�OLVWV�DOO�DX[LOLDU\�HPLVVLRQ�FRQWURO�GHYLFHV�LQVWDOOHG�LQ�WKH�YHKLFOH��

D�MXVWLILFDWLRQ�IRU�HDFK��DQG�DQ�H[SODQDWLRQ�RI�ZK\�WKH�FRQWURO�GHYLFH�LV�QRW�D�GHIHDW�

GHYLFH��

����� 7KXV��LQ�RUGHU�WR�REWDLQ�WKH�&2&V�QHFHVVDU\�WR�VHOO�WKHLU�YHKLFOHV��

'HIHQGDQWV�GLG�QRW�GLVFORVH��DQG�DIILUPDWLYHO\�FRQFHDOHG�IURP�JRYHUQPHQW�

UHJXODWRUV��WKH�SUHVHQFH�RI�WKH�WHVW�GHWHFWLQJ�DQG�SHUIRUPDQFH�DOWHULQJ�VRIWZDUH�

FRGH�WKDW�WKH\�GHYHORSHG��WKXV�PDNLQJ�WKDW�VRIWZDUH�DQ�LOOHJDO�GHIHDW�GHYLFH��,Q�

RWKHU�ZRUGV��)RUG��ZRUNLQJ�FORVHO\�ZLWK�%RVFK��OLHG�WR�WKH�JRYHUQPHQW��FXVWRPHUV��

GHDOHUV��DQG�WKH�SXEOLF�DW�ODUJH���

����� %HFDXVH�WKH�&2&V�ZHUH�IUDXGXOHQWO\�REWDLQHG��DQG�EHFDXVH�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�GLG�QRW�FRQIRUP�³LQ�DOO�PDWHULDO�UHVSHFWV´�WR�WKH�

VSHFLILFDWLRQV�SURYLGHG�LQ�WKH�&2&�DSSOLFDWLRQV��WKH�3ROOXWLQJ�9HKLFOHV�ZHUH�QHYHU�

FRYHUHG�E\�D�YDOLG�&2&��DQG�WKXV�ZHUH�QHYHU�OHJDO�IRU�VDOH��QRU�ZHUH�WKH\�(3$��

DQG�RU�&$5%�FRPSOLDQW�DV�UHSUHVHQWHG��)RUG�DQG�%RVFK�KLG�WKHVH�IDFWV�IURP�WKH�
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(3$��&$5%��DQG�RWKHU�UHJXODWRUV��GHDOHUV��DQG�FRQVXPHUV��DQG�)RUG�FRQWLQXHG�WR�

VHOO�DQG�OHDVH�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WKH�GULYLQJ�SXEOLF�GHVSLWH�WKHLU�

LOOHJDOLW\�DQG�ZLWK�WKH�FRPSOLFLW\�RI�%RVFK��

����� 7KH�LOOHJDO�DQG�GHFHSWLYH�ZRUNDURXQG�ZDV�HQDEOHG�E\�WKH�FORVH�

SDUWQHUVKLS�EHWZHHQ�)RUG�DQG�%RVFK���$PRQJ�RWKHU�WKLQJV��%RVFK�UHFHLYHG�D�

VL]DEOH�SRUWLRQ�RI�LWV�DQQXDO�UHYHQXH�IURP�PDQXIDFWXULQJ�SDUWV�XVHG�LQ�)RUG¶V�DQG�

RWKHU�PDQXIDFWXUHUV¶�GLHVHO�YHKLFOHV����%RVFK�ZDV�ZHOO�DZDUH�WKDW�)RUG�ZDV�XVLQJ�

LWV�HPLVVLRQ�FRQWURO�FRPSRQHQWV�DV�D�GHIHDW�GHYLFH�DQG��LQ�IDFW��ZRUNHG�ZLWK�)RUG�

WR�GHYHORS�WKH�VRIWZDUH�DOJRULWKP�VSHFLILFDOO\�WDLORUHG�IRU�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��

 %RVFK�SOD\HG�D�FULWLFDO�UROH�LQ�WKH�GHIHDW�GHYLFH�VFKHPH�LQ�PDQ\�GLHVHO�
YHKLFOHV�LQ�WKH�8QLWHG�6WDWHV��JLYLQJ�ULVH�WR�D�VWURQJ�LQIHUHQFH�WKDW�%RVFK�
SOD\HG�D�NH\�UROH�LQ�LPSOHPHQWLQJ�WKH�)RUG�HPLVVLRQ�VWUDWHJ\��

����� $OWKRXJK�WKLV�FDVH�LV�QRW�DERXW�9RONVZDJHQ��%RVFK¶V�KLVWRU\�ZLWK�

9RONVZDJHQ�SURYLGHV�EDFNJURXQG�DQG�VXSSRUW�IRU�WKH�SODXVLELOLW\�RI�LWV�

SDUWLFLSDWLRQ�LQ�WKH�5,&2�HQWHUSULVH�DOOHJHG�KHUHLQ��RI�ZKLFK�%RVFK�DQG�)RUG�ZHUH�

SDUWLFLSDQWV��2Q�LQIRUPDWLRQ�DQG�EHOLHI��3ODLQWLIIV�DOOHJH�WKDW�WKH�VDPH�OHYHO�RI�

�������������������������������������������
���$SSUR[LPDWHO\��������RI�%RVFK¶V���������HPSOR\HHV�ZRUNHG�LQ�WKH�GLHVHO�

WHFKQRORJ\�RSHUDWLRQV�EUDQFK�RI�%RVFK��DQG�9RONVZDJHQ�ZDV�WKH�ELJJHVW�GLHVHO�
PDQXIDFWXUHU�LQ�WKH�ZRUOG��6HH�([KLELW�����%RVFK�SUREHV�ZKHWKHU�LWV�VWDII�KHOSHG�
9:¶V�HPLVVLRQV�ULJJLQJ��$XWRPRWLYH�1HZV��-DQ�������������
KWWS���ZZZ�DXWRQHZV�FRP�DUWLFOH����������&23<�������������ERVFK�SUREHV�
ZKHWKHU�LWV�VWDII�KHOSHG�YZV�HPLVVLRQV�ULJJLQJ��
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FRRUGLQDWLRQ�EHWZHHQ�%RVFK�DQG�9RONVZDJHQ�DOVR�RFFXUUHG�EHWZHHQ�%RVFK�DQG�

)RUG���

 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�WR�GHYHORS�WKH�LOOHJDO�GHIHDW�
GHYLFH��

����� %RVFK�WLJKWO\�FRQWUROOHG�GHYHORSPHQW�RI�WKH�FRQWURO�XQLWV�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�DQG�DFWLYHO\�SDUWLFLSDWHG�LQ�WKH�GHYHORSPHQW�RI�WKH�GHIHDW�

GHYLFH��

����� $V�GLVFXVVHG�DERYH��%RVFK�LQWURGXFHG�D�QHZ�JHQHUDWLRQ�RI�GLHVHO�

(&8V�IRU�9RONVZDJHQ���

����� $�)HEUXDU\����������%RVFK�SUHVV�UHOHDVH�LQWURGXFHG�WKH�³1HZ�%RVFK�

('&���HQJLQH�PDQDJHPHQW�V\VWHP´�DV�WKH�³EUDLQ�RI�GLHVHO�LQMHFWLRQ´�ZKLFK�

³FRQWUROV�HYHU\�SDUDPHWHU�WKDW�LV�LPSRUWDQW�IRU�HIIHFWLYH��ORZ�HPLVVLRQ�

FRPEXVWLRQ�´�7KH�('&����RIIHUHG�³>H@IIHFWLYH�FRQWURO�RI�FRPEXVWLRQ´�DQG�D�

³>F@RQFHSW�WDLORUHG�IRU�DOO�YHKLFOH�FODVVHV�DQG�PDUNHWV�´�,Q�WKH�SUHVV�UHOHDVH��%RVFK�

WRXWHG�WKH�('&����DV�IROORZV����

('&����5HDG\�IRU�IXWXUH�GHPDQGV�

%HFDXVH�WKH�FRPSXWLQJ�SRZHU�DQG�IXQFWLRQDO�VFRSH�RI�
WKH�QHZ�('&���FDQ�EH�DGDSWHG�WR�PDWFK�SDUWLFXODU�
UHTXLUHPHQWV��LW�FDQ�EH�XVHG�YHU\�IOH[LEO\�LQ�DQ\�YHKLFOH�
VHJPHQW�RQ�DOO�WKH�ZRUOG¶V�PDUNHWV��,Q�DGGLWLRQ�WR�
FRQWUROOLQJ�WKH�SUHFLVH�WLPLQJ�DQG�TXDQWLW\�RI�LQMHFWLRQ��
H[KDXVW�JDV�UHFLUFXODWLRQ��DQG�PDQLIROG�SUHVVXUH�
UHJXODWLRQ��LW�DOVR�RIIHUV�D�ODUJH�QXPEHU�RI�RSWLRQV�VXFK�

�������������������������������������������
���6HH�([KLELW�����%RVFK�SUHVV�UHOHDVH��7KH�EUDLQ�RI�GLHVHO�LQMHFWLRQ��1HZ�%RVFK�

('&���HQJLQH�PDQDJHPHQW�V\VWHP��)HE�������������KWWS���ZZZ�ERVFK�SUHVVH�GH�
SUHVVHIRUXP�GHWDLOV�KWP"W[W,' ����	ORFDOH HQ��
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DV�WKH�FRQWURO�RI�SDUWLFXODWH�ILOWHUV�RU�V\VWHPV�IRU�
UHGXFLQJ�QLWURJHQ�R[LGHV��7KH�%RVFK�('&���GHWHUPLQHV�
WKH�LQMHFWLRQ�SDUDPHWHUV�IRU�HDFK�F\OLQGHU��PDNLQJ�
VSHFLILF�DGDSWDWLRQV�LI�QHFHVVDU\��7KLV�LPSURYHV�WKH�
SUHFLVLRQ�RI�LQMHFWLRQ�WKURXJKRXW�WKH�YHKLFOH¶V�HQWLUH�
VHUYLFH�OLIH��7KH�V\VWHP�WKHUHIRUH�PDNHV�DQ�LPSRUWDQW�
FRQWULEXWLRQ�WR�REVHUYLQJ�IXWXUH�H[KDXVW�JDV�HPLVVLRQ�
OLPLWV��

����� %RVFK�DQG�9RONVZDJHQ�ZRUNHG�WRJHWKHU�FORVHO\�WR�PRGLI\�WKH�

VRIWZDUH�DQG�WR�FUHDWH�VSHFLILFDWLRQV�IRU�HDFK�9RONVZDJHQ�YHKLFOH�PRGHO��,QGHHG��

FXVWRPL]LQJ�D�URDG�UHDG\�(&8�LV�DQ�LQWHQVLYH�WKUHH��WR�ILYH�\HDU�HQGHDYRU�

LQYROYLQJ�D�IXOO�WLPH�%RVFK�SUHVHQFH�DW�DQ�DXWRPDNHU¶V�IDFLOLW\��6XFK�ZDV�WKH�FDVH�

ZLWK�)RUG�DV�ZHOO��

����� $OO�%RVFK�(&8V��LQFOXGLQJ�WKH�('&�����UXQ�RQ�FRPSOH[��KLJKO\�

SURSULHWDU\�HQJLQH�PDQDJHPHQW�VRIWZDUH�RYHU�ZKLFK�%RVFK�H[HUWV�QHDUO\�WRWDO�

FRQWURO��,Q�IDFW��WKH�VRIWZDUH�LV�W\SLFDOO\�ORFNHG�WR�SUHYHQW�FXVWRPHUV��OLNH�

9RONVZDJHQ�DQG�)RUG��IURP�PDNLQJ�VLJQLILFDQW�FKDQJHV�RQ�WKHLU�RZQ���

����� %RVFK¶V�VHFXULW\�PHDVXUHV�IXUWKHU�FRQILUP�WKDW�LWV�FXVWRPHUV�FDQQRW�

PDNH�VLJQLILFDQW�FKDQJHV�WR�%RVFK�VRIWZDUH�ZLWKRXW�%RVFK�LQYROYHPHQW��%RVFK�

ERDVWV�WKDW�LWV�VHFXULW\�PRGXOHV�SURWHFW�YHKLFOH�V\VWHPV�DJDLQVW�XQDXWKRUL]HG�

DFFHVV�LQ�HYHU\�RSHUDWLQJ�SKDVH��PHDQLQJ�WKDW�QR�DOWHUDWLRQ�FRXOG�KDYH�EHHQ�PDGH�
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ZLWKRXW�HLWKHU�D�EUHDFK�RI�WKDW�VHFXULW\²DQG�QR�VXFK�FODLPV�KDYH�EHHQ�DGYDQFHG²

RU�%RVFK¶V�NQRZLQJ�SDUWLFLSDWLRQ�����

����� 8QVXUSULVLQJO\��WKHQ��DW�OHDVW�RQH�FDU�FRPSDQ\�HQJLQHHU�KDV�FRQILUPHG�

WKDW�%RVFK�PDLQWDLQV�DEVROXWH�FRQWURO�RYHU�LWV�VRIWZDUH�DV�SDUW�RI�LWV�UHJXODU�

EXVLQHVV�SUDFWLFHV����

,¶YH�KDG�PDQ\�DUJXPHQWV�ZLWK�%RVFK��DQG�WKH\�FHUWDLQO\�
RZQ�WKH�GDWDVHW�VRIWZDUH�DQG�OHW�WKHLU�FXVWRPHUV�WXQH�WKH�
FXUYHV��%HIRUH�HDFK�GDWDVHW�LV�UHOHDVHG�LW�JRHV�EDFN�WR�
%RVFK�IRU�LWV�RZQ�YDOLGDWLRQ��

%RVFK�LV�LQYROYHG�LQ�DOO�WKH�GHYHORSPHQW�ZH�HYHU�GR��
7KH\�LQVLVW�RQ�EHLQJ�SUHVHQW�DW�DOO�RXU�SK\VLFDO�WHVWV�DQG�
WKH\�ORJ�DOO�WKHLU�RZQ�GDWD��VR�VRPHRQH�VRPHZKHUH�DW�
%RVFK�ZLOO�KDYH�NQRZQ�ZKDW�ZDV�JRLQJ�RQ��

$OO�VRIWZDUH�URXWLQHV�KDYH�WR�JR�WKURXJK�WKH�VRIWZDUH�
YHULILFDWLRQ�RI�%RVFK��DQG�WKH\�KDYH�KXQGUHGV�RI�
PLOHVWRQHV�RI�YHULILFDWLRQ��WKDW¶V�WKH�VWUXFWXUH���������

7KH�FDU�FRPSDQ\�LV�QHYHU�HQWLWOHG�E\�%RVFK�WR�GR�
VRPHWKLQJ�RQ�WKHLU�RZQ��

����� 7KXV��%RVFK�*PE+�DQG�%RVFK�//&�FDQQRW�FRQYLQFLQJO\�DUJXH�WKDW�

WKH�GHYHORSPHQW�RI�WKH�9RONVZDJHQ�GHIHDW�GHYLFH�ZDV�WKH�ZRUN�RI�D�VPDOO�JURXS�

RI�URJXH�HQJLQHHUV���

����� ,Q�IDFW��9RONVZDJHQ¶V�DQG�%RVFK¶V�ZRUN�RQ�WKH�('&����UHIOHFWHG�D�

KLJKO\�XQXVXDO�GHJUHH�RI�FRRUGLQDWLRQ��,W�ZDV�D�PDVVLYH�SURMHFW�WKDW�UHTXLUHG�WKH�

�������������������������������������������
���([KLELW�����5HOLDEOH�3URWHFWLRQ�IRU�(&8V��(6&5<37��0D\������������

KWWSV���ZZZ�HVFU\SW�FRP�HQ�QHZV�HYHQWV�SURWHFWLRQ�IRU�HFXV��
���([KLELW�����0LFKDHO�7D\ORU��(3$�,QYHVWLJDWLQJ�%RVFK�RYHU�9:�'LHVHO�

&KHDWHU�6RIWZDUH��&DU�DQG�'ULYHU��1RY�������������KWWS���EORJ�FDUDQGGULYHU�FRP�
HSD�LQYHVWLJDWLQJ�ERVFK�RYHU�YZ�GLHVHO�FKHDWHU�VRIWZDUH���
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ZRUN�RI�QXPHURXV�%RVFK�FRGHUV�IRU�D�SHULRG�RI�PRUH�WKDQ�WHQ�\HDUV��RU�SHUKDSV�

PRUH����$OWKRXJK�%RVFK�SXEOLFO\�LQWURGXFHG�WKH�('&����LQ�������LW�KDG�VWDUWHG�WR�

GHYHORS�WKH�HQJLQH�PDQDJHPHQW�V\VWHP�\HDUV�EHIRUH�����

����� ,Q�IDFW��%RVFK�ZDV�LQ�RQ�WKH�VHFUHW�DQG�NQHZ�WKDW�9RONVZDJHQ�ZDV�

XVLQJ�%RVFK¶V�VRIWZDUH�DOJRULWKP�DV�DQ�³RQ�RII´�VZLWFK�IRU�HPLVVLRQ�FRQWUROV�ZKHQ�

WKH�YHKLFOHV�ZHUH�XQGHUJRLQJ�WHVWLQJ��$V�QRWHG�DERYH��LW�KDV�EHHQ�VDLG�WKH�GHFLVLRQ�

WR�FKHDW�ZDV�DQ�³RSHQ�VHFUHW´�DW�9RONVZDJHQ����,W�ZDV�DQ�³RSHQ�VHFUHW´�DW�%RVFK�DV�

ZHOO��

����� 9RONVZDJHQ�DQG�%RVFK�SHUVRQQHO�HPSOR\HG�FRGH�ODQJXDJH�IRU�WKH�

GHIHDW�GHYLFH��UHIHUULQJ�WR�LW�DV�WKH�³DFRXVWLF�IXQFWLRQ´��LQ�*HUPDQ��

³DNXVWLNIXQNWLRQ´���$V�GHVFULEHG�DERYH��WKH�URRWV�RI�WKH�³DNXVWLNIXQNWLRQ´²DQG�

�������������������������������������������
���$SSUR[LPDWHO\��������RI�%RVFK¶V���������HPSOR\HHV�ZRUNHG�LQ�WKH�GLHVHO�

WHFKQRORJ\�RSHUDWLRQV�EUDQFK�RI�%RVFK��DQG�9RONVZDJHQ�ZDV�WKH�ELJJHVW�GLHVHO�
PDQXIDFWXUHU�LQ�WKH�ZRUOG��6HH�([KLELW�����%RVFK�3UREHV�:KHWKHU�,WV�6WDII�+HOSHG�
9:¶V�(PLVVLRQV�5LJJLQJ��$XWRPRWLYH�1HZV��-DQ�������������
KWWS���ZZZ�DXWRQHZV�FRP�DUWLFOH����������&23<�������������ERVFK�SUREHV�
ZKHWKHU�LWV�VWDII�KHOSHG�YZV�HPLVVLRQV�ULJJLQJ��

���([KLELW�����%RVFK�SUHVV�UHOHDVH��7KH�EUDLQ�RI�GLHVHO�LQMHFWLRQ��1HZ�%RVFK�
('&���HQJLQH�PDQDJHPHQW�V\VWHP��)HE�������������KWWS���ZZZ�ERVFK�SUHVVH�GH�
SUHVVHIRUXP�GHWDLOV�KWP"W[W,' ����	ORFDOH HQ��

���([KLELW�����*HRUJLQD�3URGKDP��9RONVZDJHQ�SUREH�ILQGV�PDQLSXODWLRQ�ZDV�
RSHQ�VHFUHW�LQ�GHSDUWPHQW��5HXWHUV��-DQ�������������KWWS���ZZZ�UHXWHUV�FRP�DUWLFOH�
XV�YRONVZDJHQ�HPLVVLRQV�LQYHVWLJDWLRQ�LG86.&1�9��(���6HH�DOVR�([KLELW�����
-D\�5DPH\��9:�FKDLUPDQ�3RHWVFK��&RPSDQ\�µWROHUDWHG�EUHDFKHV�RI�UXOHV¶��
$XWRZHHN��'HF�������������KWWS���DXWRZHHN�FRP�DUWLFOH�YZ�GLHVHO�VFDQGDO�YZ�
FKDLUPDQ�SRHWVFK�FRPSDQ\�WROHUDWHG�EUHDFKHV�UXOHV��LW�ZDV�QHFHVVDU\�IRU�WKH�³($�
����HQJLQH�WR�SDVV�8�6��GLHVHO�HPLVVLRQV�OLPLWV�ZLWKLQ�WKH�EXGJHW�DQG�WLPH�IUDPH�
DOORWWHG´���
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OLNHO\�WKH�FKHDWLQJ²FDQ�EH�WUDFHG�EDFN�WR�WKH�ODWH�����V�ZKHQ�$XGL�GHYLVHG�

VRIWZDUH�FDOOHG�WKH�³DNXVWLNIXQNWLRQ´�WKDW�FRXOG�VZLWFK�RII�FHUWDLQ�IXQFWLRQV�ZKHQ�

WKH�YHKLFOH�ZDV�LQ�D�WHVW�PRGH����7KH�³DNXVWLN´�WHUP�LV�GHULYHG�IURP�WKH�IXQFWLRQ¶V�

DELOLW\�WR�PRGLI\�WKH�QRLVH�DQG�YLEUDWLRQ�SURGXFHG�E\�WKH�HQJLQH��1HZV�DUWLFOHV�

UHSRUW�WKDW��LQ�������9RONVZDJHQ�IXUWKHU�GHYHORSHG�WKLV�³DNXVWLNIXQNWLRQ´�IRU�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV����

����� ,Q�VXP��%RVFK�*PE+�ZRUNHG�KDQG�LQ�JORYH�ZLWK�9RONVZDJHQ�WR�

GHYHORS�DQG�PDLQWDLQ�WKH�DNXVWLNIXQNWLRQ�GHIHDW�GHYLFH��2Q�LQIRUPDWLRQ�DQG�EHOLHI��

LW�GLG�VR�ZLWK�)RUG�DV�ZHOO��

�������������������������������������������
���([KLELW�����0DUWLQ�0XUSK\��'LHVHOJDWH¶V�5RRWV�6WUHWFK�%DFN�WR�$XGL��

+DQGHOVEODWW�*OREDO��$SU�������������KWWSV���JOREDO�KDQGHOVEODWW�FRP�HGLWLRQ�����
UHVVRUW�FRPSDQLHV�PDUNHWV�DUWLFOH�GLHVHOJDWHV�URRWV�VWUHWFK�EDFN�WR�DXGL"UHI 07,
�2'8���

���([KLELW�����*HRUJLQD�3URGKDP��9RONVZDJHQ�SUREH�ILQGV�PDQLSXODWLRQ�ZDV�
RSHQ�VHFUHW�LQ�GHSDUWPHQW��5HXWHUV��-DQ�������������KWWS���ZZZ�UHXWHUV�FRP�
DUWLFOH�XV�YRONVZDJHQ�HPLVVLRQV�LQYHVWLJDWLRQ�LG86.&1�9��(���9RONVZDJHQ�
*URXS�&KDLUPDQ�+DQV�'LHWHU�3RHWVFK�H[SODLQHG�WKDW�D�VPDOO�JURXS�RI�HQJLQHHUV�
DQG�PDQDJHUV�ZDV�LQYROYHG�LQ�WKH�FUHDWLRQ�RI�WKH�PDQLSXODWLQJ�VRIWZDUH��6HH�
([KLELW�����-D\�5DPH\��9:�FKDLUPDQ�3RHWVFK��&RPSDQ\�µWROHUDWHG�EUHDFKHV�RI�
UXOHV¶��$XWRZHHN��'HF�������������KWWS���DXWRZHHN�FRP�DUWLFOH�YZ�GLHVHO�VFDQGDO�
YZ�FKDLUPDQ�SRHWVFK�FRPSDQ\�WROHUDWHG�EUHDFKHV�UXOHV��6HH�DOVR�([KLELW�����
5XVVHOO�+RWWHQ��9RONVZDJHQ��7KH�VFDQGDO�H[SODLQHG��%%&��'HF�������������
KWWS���ZZZ�EEF�FRP�QHZV�EXVLQHVV�����������([KLELW�����0DWW�%XUW��9:�
HPLVVLRQV�VFDQGDO��KRZ�9RONVZDJHQ¶V�µGHIHDW�GHYLFH¶�ZRUNV��$XWRFDU��6HSW������
�������KWWS���ZZZ�DXWRFDU�FR�XN�FDU�QHZV�LQGXVWU\�YZ�HPLVVLRQV�VFDQGDO�KRZ�
YRONVZDJHQV�GHIHDW�GHYLFH�ZRUNV��
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https://global.handelsblatt.com/edition/413/ressort/companies-markets/article/dieselgates-roots-stretch-back-to-audi?ref=MTI5ODU1
https://global.handelsblatt.com/edition/413/ressort/companies-markets/article/dieselgates-roots-stretch-back-to-audi?ref=MTI5ODU1
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http://www.autocar.co.uk/car-news/industry/vw-emissions-scandal-how-volkswagens-defeat-device-works
http://www.autocar.co.uk/car-news/industry/vw-emissions-scandal-how-volkswagens-defeat-device-works
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 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�WR�FRQFHDO�WKH�LOOHJDO�
³DNXVWLNIXQNWLRQ�´��

����� %\�������DQG�OLNHO\�HDUOLHU��%RVFK�*PE+�ZDV�FULWLFDO�QRW�RQO\�LQ�

GHYHORSLQJ�WKH�³DNXVWLNIXQNWLRQ´�EXW�DOVR�LQ�FRQFHDOLQJ�LW��

����� %RVFK�*PE+�ZDV�FRQFHUQHG�DERXW�JHWWLQJ�FDXJKW�SDUWLFLSDWLQJ�LQ�WKH�

GHIHDW�GHYLFH�IUDXG��$V�UHSRUWHG�LQ�D�*HUPDQ�QHZVSDSHU��%LOG�DP�6RQQWDJ��DQG�D�

)UHQFK�SXEOLFDWLRQ��D�9RONVZDJHQ�LQWHUQDO�LQTXLU\�IRXQG�WKDW�LQ�������%RVFK�

*PE+�ZDUQHG�9RONVZDJHQ�E\�OHWWHU�WKDW�XVLQJ�WKH�HPLVVLRQV�DOWHULQJ�VRIWZDUH�LQ�

SURGXFWLRQ�YHKLFOHV�ZRXOG�FRQVWLWXWH�DQ�³RIIHQVH�´���

 9RONVZDJHQ�DQG�%RVFK�FRQVSLUH�LQ�WKH�8QLWHG�6WDWHV�DQG�
*HUPDQ\�WR�HOXGH�8�6��UHJXODWRUV�ZKR�UHJXODWHG�QRW�MXVW�
9RONVZDJHQ�GLHVHOV�EXW�DOO�GLHVHOV���

����� 7KH�SXUSRVH�RI�WKH�GHIHDW�GHYLFH�ZDV�WR�HYDGH�VWULQJHQW�8�6��

HPLVVLRQV�VWDQGDUGV��2QFH�%RVFK�*PE+��%RVFK�//&��DQG�9RONVZDJHQ�SHUIHFWHG�

WKH�GHIHDW�GHYLFH��WKHUHIRUH��WKHLU�DWWHQWLRQ�WXUQHG�WR�GHFHLYLQJ�8�6��UHJXODWRUV�QRW�

MXVW�IRU�WKH�EHQHILW�RI�9RONVZDJHQ�EXW�DOVR�IRU�WKH�EHQHILW�RI�)RUG��0HUFHGHV��

*HQHUDO�0RWRUV��DQG�)&$��

�������������������������������������������
���([KLELW�����%RVFK�ZDUQHG�9:�DERXW�LOOHJDO�VRIWZDUH�XVH�LQ�GLHVHO�FDUV��

UHSRUW�VD\V��$XWRPRWLYH�1HZV��6HSW�������������KWWS���ZZZ�DXWRQHZV�FRP�
DUWLFOH����������&23<�������������ERVFK�ZDUQHG�YZ�DERXW�LOOHJDO�VRIWZDUH�
XVH�LQ�GLHVHO�FDUV�UHSRUW�VD\V��([KLELW�����9:�6FDQGDO��&RPSDQ\�:DUQHG�RYHU�
7HVW�&KHDWLQJ�<HDUV�$JR��%%&��6HSW�������������KWWS���ZZZ�EEF�FRP�QHZV�
EXVLQHVV�����������
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����� %RVFK¶V�1RUWK�$PHULFDQ�VXEVLGLDU\��'HIHQGDQW�5REHUW�%RVFK�//&��

ZDV�DOVR�SDUW�RI�DQG�HVVHQWLDO�WR�WKH�IUDXG��%RVFK�//&�ZRUNHG�FORVHO\�ZLWK�%RVFK�

*PE+�DQG�9RONVZDJHQ�LQ�WKH�8QLWHG�6WDWHV�DQG�LQ�*HUPDQ\�WR�HQVXUH�WKDW�WKH�

QRQ�FRPSOLDQW�3ROOXWLQJ�)RUG�9HKLFOHV�SDVVHG�8�6��HPLVVLRQV�WHVWV��%RVFK�//&�

HPSOR\HHV�IUHTXHQWO\�FRPPXQLFDWHG�ZLWK�8�6��UHJXODWRUV�DQG�DFWLYHO\�ZRUNHG�WR�

HQVXUH�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�DSSURYHG�E\�UHJXODWRUV��

����� (PSOR\HHV�RI�%RVFK�//&��%RVFK�*PE+��DQG�,$9�SURYLGHG�VSHFLILF�

LQIRUPDWLRQ�WR�8�6��UHJXODWRUV�DERXW�KRZ�9RONVZDJHQ¶V�YHKLFOHV�IXQFWLRQHG�DQG�

XQDPELJXRXVO\�VWDWHG�WKDW�WKH�YHKLFOHV�PHW�HPLVVLRQV�VWDQGDUGV��%RVFK�//&�

UHJXODUO\�FRPPXQLFDWHG�WR�LWV�FROOHDJXHV�DQG�FOLHQWV�LQ�*HUPDQ\�DERXW�ZD\V�WR�

GHIOHFW�DQG�GLIIXVH�TXHVWLRQV�IURP�8�6��UHJXODWRUV�DERXW�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV²SDUWLFXODUO\�&$5%��

 %RVFK�NHHSV�9RONVZDJHQ¶V�VHFUHW�VDIH�DQG�SXVKHV�³FOHDQ´�GLHVHO�LQ�
WKH�8QLWHG�6WDWHV�DV�D�FRQFHSW�DSSOLFDEOH�WR�DOO�GLHVHO�FDU�
PDQXIDFWXUHUV��

����� 'XULQJ�WKH�WLPH�RI�LWV�OREE\�HIIRUWV��%RVFK�//&�DQG�%RVFK�*PE+�

ZHUH�HDFK�DZDUH�WKDW�)RUG��*HQHUDO�0RWRUV��9RONVZDJHQ��$XGL��3RUVFKH��)&$��DQG�

0HUFHGHV�FRXOG�QRW�PHHW�HPLVVLRQV�UHTXLUHPHQWV�ZLWKRXW�WXUQLQJ�GRZQ�RU�GHUDWLQJ�

HPLVVLRQ�FRQWUROV��%RVFK�QRW�RQO\�NHSW�9RONVZDJHQ¶V�GLUW\�VHFUHW�VDIH��LW�ZHQW�D�

VWHS�IXUWKHU�DQG�DFWLYHO\�OREELHG�ODZPDNHUV�WR�SXVK�³FOHDQ�GLHVHO´�LQ�WKH�8QLWHG�

6WDWHV��LQFOXGLQJ�PDNLQJ�3ROOXWLQJ�)RUG�9HKLFOHV�DYDLODEOH�IRU�UHJXODWRUV�WR�GULYH��
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����� $V�HDUO\�DV�������%RVFK�DQQRXQFHG�D�SXVK�WR�FRQYLQFH�8�6��

DXWRPDNHUV�WKDW�LWV�GLHVHO�WHFKQRORJ\�FRXOG�PHHW�WRXJKHU������8�6��HPLVVLRQ�

VWDQGDUGV����,WV�HIIRUWV�HQGHG�XS�EHLQJ�D�PXOWL�\HDU��PXOWL�PLOOLRQ�GROODU�HIIRUW�

LQYROYLQJ�NH\�SOD\HUV�IURP�ERWK�5REHUW�%RVFK�*PE+�LQ�*HUPDQ\�DQG�%RVFK�//&�

LQ�WKH�8QLWHG�6WDWHV���

����� %RVFK¶V�SURPRWLRQ�RI�GLHVHO�WHFKQRORJ\�VSHFLILFDOO\�WDUJHWHG�WKH�

8QLWHG�6WDWHV��)RU�H[DPSOH��%RVFK�SXW�RQ�³&DOLIRUQLD�'LHVHO�'D\V´���DQG�³6$(�

:RUOG�&RQJUHVV�LQ�'HWURLW�´���,Q�������%RVFK�//&�DQG�9RONVZDJHQ�$PHULFD�FR�

VSRQVRUHG�WKH�³)XWXUH�0RWLRQ�0DGH�LQ�*HUPDQ\�6HFRQG�6\PSRVLXP�RQ�0RGHUQ�

'ULYH�7HFKQRORJLHV´�DW�WKH�*HUPDQ�(PEDVV\�LQ�:DVKLQJWRQ��'�&���ZLWK�WKH�DLP�RI�

SURYLGLQJ�D�YHQXH�IRU�³VWDNHKROGHUV�WR�JDLQ�LQVLJKW�LQWR�WKH�ODWHVW�WHFKQRORJ\�WUHQGV�

DQG�HQJDJH�LQ�D�YLWDO�GLDORJXH�ZLWK�LQGXVWU\�OHDGHUV�DQG�SROLF\PDNHUV�´���

�������������������������������������������
���([KLELW�����(GPXQG�&KHZ��%RVFK�ERRVWV�86�GLHVHO�OREE\LQJ��$XWRQHZV�

�0DU������������KWWS���ZZZ�DXWRQHZV�FRP�DUWLFOH����������68%�����������
ERVFK�ERRVWV�XV�GLHVHO�OREE\LQJ��

���([KLELW�����%RVFK�GULYHV�FOHDQ�GLHVHO�LQ�&DOLIRUQLD��%RVFK��
KWWS���ZZZ�ERVFK�XV�FRQWHQW�ODQJXDJH��KWPO����B�����KWP"VHFWLRQ 
�����&�(��&������(�����(������)���

���6HH��H�J���([KLELW�����%RVFK�%ULQJV�,QQRYDWLRQ��*UHHQ�7HFKQRORJ\�WR�6$(�
�����:RUOG�&RQJUHVV��%RVFK��KWWS���ZZZ�ERVFK�XV�FRQWHQW�ODQJXDJH��KWPO����B
�����KWP"VHFWLRQ &'$)��$���'�������('����������%���

���([KLELW�����%RVFK��&OHDQ�'LHVHO�LV�.H\�3DUW�RI�)XWXUH�7HFKQRORJ\�0L[��
%RVFK��KWWS���XV�ERVFK�SUHVV�FRP�WEZHEGE�ERVFK�XVD�HQ�86�3UHVV7H[W�FIP"
&),' ��������	&)72.(1 �F���D����EH�F�E���&&��%����$%��)���
�����%��(&���'%(	QK ��	6HDUFK �	LG �����
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����� %RVFK�//&�KRVWHG�PXOWL�GD\�FRQIHUHQFHV�RSHQ�WR�PDQ\�UHJXODWRUV�

DQG�OHJLVODWRUV�DQG�KHOG�SULYDWH�PHHWLQJV�ZLWK�UHJXODWRUV�LQ�ZKLFK�LW�SURFODLPHG�

H[WHQVLYH�NQRZOHGJH�RI�WKH�VSHFLILFV�RI�9RONVZDJHQ�WHFKQRORJ\��LQFOXGLQJ�

FDOLEUDWLRQV�QHFHVVDU\�IRU�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�FRPSO\�ZLWK�HPLVVLRQV�

UHJXODWLRQV���

����� ,Q�$SULO�������%RVFK�//&�RUJDQL]HG�DQG�KRVWHG�D�WZR�GD\�

³&DOLIRUQLD�'LHVHO�'D\V´�HYHQW�LQ�6DFUDPHQWR��&DOLIRUQLD��%RVFK�LQYLWHG�D�URVWHU�RI�

ODZPDNHUV��MRXUQDOLVWV��H[HFXWLYHV��UHJXODWRUV��DQG�1*2V���ZLWK�WKH�DLP�RI�

FKDQJLQJ�SHUFHSWLRQV�RI�GLHVHO�IURP�³GLUW\´�WR�³FOHDQ�´�7KH�HYHQW�IHDWXUHG�

3ROOXWLQJ�)RUG�9HKLFOHV�DV�DPEDVVDGRUV�RI�³FOHDQ�GLHVHO´�WHFKQRORJ\��LQFOXGLQJ�D�

�����9RONVZDJHQ�-HWWD�³JUHHQ�FDU�´�7KH�VWDWHG�JRDOV�ZHUH�WR�³EXLOG�VXSSRUW�IRU�

OLJKW�GXW\�GLHVHO�DV�D�YLDEOH�VROXWLRQ�IRU�DFKLHYLQJ�&DOLIRUQLD¶V�SHWUROHXP�DQG�

HPLVVLRQ�UHGXFWLRQ�REMHFWLYHV�´�

����� ,Q�������%RVFK�DOVR�EHFDPH�D�IRXQGLQJ�PHPEHU�RI�WKH�8�6��&RDOLWLRQ�

IRU�$GYDQFHG�'LHVHO�&DUV����2QH�RI�WKLV�DGYRFDF\�JURXS¶V�SXUSRVHV�LQFOXGHG�

³SURPRWLQJ�WKH�HQHUJ\�HIILFLHQF\�DQG�HQYLURQPHQWDO�EHQHILWV�RI�DGYDQFHG�FOHDQ�

�������������������������������������������
���([KLELW�����%RVFK�GULYHV�FOHDQ�GLHVHO�LQ�&DOLIRUQLD��%RVFK��

KWWS���ZZZ�ERVFK�XV�FRQWHQW�ODQJXDJH��KWPO����B�����KWP"VHFWLRQ �����&�(
��&������(�����(������)���VHH�DOVR�([KLELW�����&DOLIRUQLD�'LHVHO�'D\V��7KH�
8�6��&RDOLWLRQ�IRU�$GYDQFHG�'LHVHO�&DUV��KWWS���ZZZ�FDOLIRUQLDGLHVHOGD\V�FRP���

���([KLELW�����&KULVVLH�7KRPSVRQ��1HZ�&RDOLWLRQ�$LPV�7R�3URPRWH�'LHVHO�
&DUV��$XWRPRWLYH�1HZV��)HE������������KWWS���ZZZ�DXWRQHZV�FRP�DUWLFOH�
���������2(0�������������QHZ�FRDOLWLRQ�DLPV�WR�SURPRWH�GLHVHO�FDUV��
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GLHVHO�WHFKQRORJ\�IRU�SDVVHQJHU�YHKLFOHV�LQ�WKH�8�6��PDUNHWSODFH�´���7KLV�JURXS�

OREELHV�&RQJUHVV��8�6��UHJXODWRUV��DQG�&$5%�LQ�FRQQHFWLRQ�ZLWK�UXOHV�DIIHFWLQJ�

³FOHDQ�GLHVHO´�WHFKQRORJ\�����

����� ,Q�������%RVFK�VSRQVRUHG�WKH�9LUJLQLD�,QWHUQDWLRQDO�5DFHZD\�ZLWK�WKH�

VXSSRUW�RI�WKH������9RONVZDJHQ�-HWWD�7',�&XS�6HULHV��7KLV�HYHQW�LQFOXGHG�7',�

YHKLFOHV�IHDWXULQJ�%RVFK�WHFKQRORJ\����

����� ,Q�������$XGL��%0:��%RVFK��'DLPOHU��3RUVFKH��DQG�9RONVZDJHQ�

MRLQHG�WR�IRUP�7KH�&OHDUO\�%HWWHU�'LHVHO�LQLWLDWLYH����7KH�LQLWLDWLYH�ZDV�DQQRXQFHG�

LQ�%HUOLQ�E\�WKH�*HUPDQ�$VVRFLDWLRQ�RI�WKH�$XWRPRWLYH�,QGXVWU\��,WV�VWDWHG�JRDO�

ZDV�WR�SURPRWH�WKH�VDOH�RI�FOHDQ�GLHVHO�YHKLFOHV�LQ�WKH�8QLWHG�6WDWHV��7KH�

LQLWLDWLYH¶V�VORJDQ�ZDV�³&OHDQ�'LHVHO��&OHDUO\�%HWWHU�´�

����� ,Q�LWV�HIIRUWV�WR�SURPRWH�³FOHDQ�GLHVHO�´�LQFOXGLQJ�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��%RVFK�*PE+�DFWHG�RQ�EHKDOI�RI�LWV�JOREDO�JURXS��

�������������������������������������������
���([KLELW�����$ERXW�WKH�&RDOLWLRQ��7KH�8�6��&RDOLWLRQ�IRU�$GYDQFHG�'LHVHO�

&DUV��KWWS���FOHDQGLHVHOGHOLYHUV�FRP�DERXW���
���,G��6HH�DOVR��H�J���([KLELW�����/HWWHU�WR�&KDLUPDQ�0DU\�1LFKROV�DQG�&$5%�

FRQFHUQLQJ�D�VWDWHPHQW�PDGH�DERXW�GLHVHO�WHFKQRORJ\��-DQ������������DYDLODEOH�DW�
KWWS���FOHDQGLHVHOGHOLYHUV�FRP�PHGLD�0DU\�1LFKROV�/HWWHU����������SGI��

���([KLELW�����9RONVZDJHQ�-HWWD�7',�&XS�'ULYHUV�7DNH�WR�WKH�7UDFN�IRU�WKH�)LUVW�
7LPH�LQ������DW�9,5��9RONVZDJHQ�RI�$PHULFD��,QF���$SULO������������DYDLODEOH�DW�
KWWS���ZZZ�SUQHZVZLUH�FRP�QHZV�UHOHDVHV�YRONVZDJHQ�MHWWD�WGL�FXS�GULYHUV�WDNH�
WR�WKH�WUDFN�IRU�WKH�ILUVW�WLPH�LQ������DW�YLU����������KWPO��

���([KLELW�����³&OHDQ�'LHVHO�&OHDUO\�%HWWHU´�&DPSDLJQ�IRU�&OHDQ�'LHVHO�&DUV�
:HOFRPHG��'LHVHO�7HFKQRORJ\�)RUXP��'HF�������������DYDLODEOH�DW�
KWWS���ZZZ�SUQHZVZLUH�FRP�QHZV�UHOHDVHV�FOHDQ�GLHVHO�FOHDUO\�EHWWHU�FDPSDLJQ�
IRU�FOHDQ�GLHVHO�FDUV�ZHOFRPHG�����������KWPO��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2613    Page 190 of 338

http://cleandieseldelivers.com/about/
cleandieseldelivers.com/media/Mary-Nichols-Letter-01082016.pdf
http://www.prnewswire.com/news-releases/volkswagen-jetta-tdi-cup-drivers-take-to-the-track-for-the-first-time-in-2010-at-vir-91985604.html
http://www.prnewswire.com/news-releases/volkswagen-jetta-tdi-cup-drivers-take-to-the-track-for-the-first-time-in-2010-at-vir-91985604.html
http://www.prnewswire.com/news-releases/clean-diesel-clearly-better-campaign-for-clean-diesel-cars-welcomed-183261432.html
http://www.prnewswire.com/news-releases/clean-diesel-clearly-better-campaign-for-clean-diesel-cars-welcomed-183261432.html


�

��������
������������������9��

 %RVFK�DOVR�PDGH�WKH�('&����IRXQG�LQ�)&$�YHKLFOHV�WKDW�SROOXWH�
H[FHVVLYHO\��

����� 7R�DSSHDO�WR�HQYLURQPHQWDOO\�FRQVFLRXV�FRQVXPHUV��)&$�YLJRURXVO\�

PDUNHWV�LWV�³(FR'LHVHO´�YHKLFOHV�DV�³FOHDQ�GLHVHO´�ZLWK�XOWUD�ORZ�HPLVVLRQV��KLJK�

IXHO�HFRQRP\��DQG�SRZHUIXO�WRUTXH�DQG�WRZLQJ�FDSDFLW\��)&$�FDOOV�LWV�(FR'LHVHO�

³XOWUD�FOHDQ�´�³HPLVVLRQV�FRPSOLDQW�´�DQG�FODLPV�WKDW�³no NOx´�H[LWV�WKH�WDLOSLSH��

)&$�FKDUJHV�D�SUHPLXP�IRU�(FR'LHVHO�HTXLSSHG�YHKLFOHV��)RU�H[DPSOH��VHOHFWLQJ�

WKH�����OLWHU�(FR'LHVHO�HQJLQH�IRU�WKH������'RGJH�5DP������/DUDPLH�DGGV��������

WR�WKH�SXUFKDVH�SULFH��$QG�WKH������-HHS�*UDQG�&KHURNHH�2YHUODQG�(FR'LHVHO�

FRVWV��������PRUH�WKDQ�LWV�JDVROLQH�FRXQWHUSDUW��

����� 7KHVH�UHSUHVHQWDWLRQV�DUH�GHFHSWLYH�DQG�IDOVH��)&$�SURJUDPPHG�LWV�

(FR'LHVHO�YHKLFOHV�WR�VLJQLILFDQWO\�UHGXFH�WKH�HIIHFWLYHQHVV�RI�WKH�12[�UHGXFWLRQ�

V\VWHPV�GXULQJ�UHDO�ZRUOG�GULYLQJ�FRQGLWLRQV��7KH�(3$�KDV�GHWHUPLQHG�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�FRQWDLQ�GHIHDW�GHYLFHV��$IWHU�D�ODZVXLW�KDG�DOUHDG\�EHHQ�

ILOHG�E\�3ODLQWLIIV¶�FRXQVHO�LQ�WKLV�FDVH��RQ�-DQXDU\�����������WKH�(3$�LVVXHG�D�

1RWLFH�RI�9LRODWLRQ�DJDLQVW�)&$�EHFDXVH�)&$�³IDLOHG�WR�GLVFORVH�$X[LOLDU\�

(PLVVLRQ�&RQWURO�'HYLFHV��$(&'V�´�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV����7KH�(3$�

LGHQWLILHG�HLJKW�VSHFLILF�GHYLFHV�WKDW�FDXVH�WKH�YHKLFOH�WR�SHUIRUP�HIIHFWLYHO\�ZKHQ�

�������������������������������������������
���([KLELW�����(3$¶V�-DQXDU\����������1RWLFH�RI�9LRODWLRQ�WR�)&$��DYDLODEOH�DW�

KWWSV���ZZZ�HSD�JRY�VLWHV�SURGXFWLRQ�ILOHV���������GRFXPHQWV�IFD�FDD�QRY������
������SGI��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2614    Page 191 of 338

https://www.epa.gov/sites/production/files/2017-01/documents/fca-caa-nov-2017-01-12.pdf
https://www.epa.gov/sites/production/files/2017-01/documents/fca-caa-nov-2017-01-12.pdf


�

��������
������������������9��

EHLQJ�WHVWHG�IRU�FRPSOLDQFH�DQG�WKHQ�UHGXFH�WKH�HIIHFWLYHQHVV�RI�WKH�HPLVVLRQ�

FRQWURO�V\VWHP�GXULQJ�QRUPDO�RSHUDWLRQ�DQG�XVH���

����� ³2QFH�DJDLQ�´�VDLG�&$5%�&KDLU�0DU\�'��1LFKROV�DERXW�)&$¶V�

FKHDWLQJ��³D�PDMRU�DXWRPDNHU�PDGH�WKH�EXVLQHVV�GHFLVLRQ�WR�VNLUW�WKH�UXOHV�DQG�JRW�

FDXJKW�´���

����� 7KH�VDPH�H[SHUWV�WKDW�WHVWHG�WKH�6XSHU�'XW\¶V�SHUIRUPDQFH�GLG�RQ�

URDG�WHVWLQJ�RI�WKH�)&$�YHKLFOHV�DQG�FRQILUPHG�WKDW�)&$¶V�VR�FDOOHG�(FR'LHVHO�

YHKLFOHV�SURGXFHG�12[�HPLVVLRQV�DW�DQ�DYHUDJH�RI�����PJ�PLOH�LQ�FLW\�GULYLQJ�

�IRXU�WLPHV�WKH�)73�VWDQGDUG�RI����PJ�PLOH��DQG�����PJ�PLOH�LQ�KLJKZD\�GULYLQJ�

�ILYH�WLPHV�KLJKHU�WKDQ�WKH�8�6��KLJKZD\�VWDQGDUG�RI����PJ�PLOH���,Q�PDQ\�

LQVWDQFHV��12[�YDOXHV�ZHUH�LQ�H[FHVV�RI�������PJ�PLOH��PRUH�WKDQ����WLPHV�WKH�

VWDQGDUGV��7KLV�WHVWLQJ�XQFRYHUHG�PDQ\�RI�WKH�GHIHDW�GHYLFHV�OLVWHG�LQ�WKH�(3$�

QRWLFH�RI�YLRODWLRQ�DKHDG�RI�(3$¶V�DQQRXQFHPHQW��

����� %RVFK�PDGH�WKH�('&����IRU�WKH�SROOXWLQJ�)&$�YHKLFOHV��

 %RVFK�*PE+�DOVR�PDGH�WKH�('&����IRXQG�LQ�SROOXWLQJ�0HUFHGHV�
GLHVHOV��

����� 3ODLQWLIIV¶�H[SHUWV�LQ�WKLV�FDVH�WHVWHG�WKH�0HUFHGHV�GLHVHO�YHKLFOHV�DQG�

PDGH�WKH�ILUVW�SXEOLF�GLVFORVXUH�RI�0HUFHGHV¶�XQODZIXO�FRQGXFW�WKURXJK�FHUWDLQ�RI�

�������������������������������������������
���([KLELW�����(3$�1HZV�5HOHDVH��(3$�1RWLILHV�)LDW�&KU\VOHU�RI�&OHDQ�$LU�$FW�

9LRODWLRQV��-DQ�������������DYDLODEOH�DW�KWWSV���ZZZ�HSD�JRY�QHZVUHOHDVHV�HSD�
QRWLILHV�ILDW�FKU\VOHU�FOHDQ�DLU�DFW�YLRODWLRQV��
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WKH�FRXQVHO�LQ�WKLV�FDVH�LQ�D�FLYLO�VXLW�ILOHG�LQ�WKH�'LVWULFW�RI�1HZ�-HUVH\��

5HSRUWHGO\��DV�D�UHVXOW�RI�WKDW�ODZVXLW��0HUFHGHV�LV�XQGHU�LQYHVWLJDWLRQ�E\�WKH�

'HSDUWPHQW�RI�-XVWLFH�DQG�*HUPDQ�DXWKRULWLHV�ZLWK�UHVSHFW�WR�LWV�%OXH7(&�GLHVHO�

YHKLFOHV��2YHU����0HUFHGHV�GLHVHO�PRGHOV�DUH�DOOHJHG�WR�SURGXFH�HPLVVLRQV�����WR�

�����WLPHV�UHOHYDQW�VWDQGDUGV��%RVFK�*PE+�VXSSOLHG�WKH�('&����LQ�WKH�SROOXWLQJ�

0HUFHGHV�YHKLFOHV���

 %RVFK�*PE+�DOVR�PDGH�WKH�('&����IRXQG�LQ���������SROOXWLQJ�
*HQHUDO�0RWRUV�WUXFNV��

����� %RVFK�PDGH�WKH�('&����IRXQG�LQ�WKH�����±�����*HQHUDO�0RWRUV�

6LHUUD������DQG������+'�WUXFNV�DQG�&KHYUROHW�6LOYHUDGR�+'�WUXFNV��7KHVH�WUXFNV�

DUH�FRPSHWLWRUV�ZLWK�)RUG¶V�6XSHU�'XW\�WUXFNV��

����� %RVFK�VXSSOLHG�WKH�VRIWZDUH�DQG�IXQFWLRQ�VKHHWV�IRU�WKHVH�YHKLFOHV�DQG�

HQDEOHG�WKH�YHKLFOHV�WR�KDYH�WKUHH�GLIIHUHQW�FKHDW�GHYLFHV���

����� *0�'HIHDW�'HYLFH�1R����UHGXFHV�RU�GHUDWHV�WKH�HPLVVLRQV�V\VWHP�

ZKHQ�WHPSHUDWXUHV�DUH�DERYH�WKH�HPLVVLRQV�FHUWLILFDWLRQ�WHVW�UDQJH�����)���*0�

'HIHDW�'HYLFH�1R����RSHUDWHV�WR�UHGXFH�HPLVVLRQ�FRQWURO�ZKHQ�WHPSHUDWXUHV�DUH�

EHORZ�WKH�HPLVVLRQV�FHUWLILFDWLRQ�ORZ�WHPSHUDWXUH�UDQJH�����)���7HVWLQJ�UHYHDOV�

WKDW�DW�WHPSHUDWXUHV�EHORZ����)��WKH�ORZHU�OLPLW�RI�WKH�FHUWLILFDWLRQ�WHVW�

WHPSHUDWXUH���VWRS�DQG�JR�HPLVVLRQV�DUH�����WLPHV�WKH�HPLVVLRQV�VWDQGDUG�DW�

����PJ�PLOH��WKH�VWDQGDUG�LV�����PJ�PLOH���$W�WHPSHUDWXUHV�DERYH����)��VWRS�DQG�

JR�HPLVVLRQV�DUH�DQ�DYHUDJH�RI�����WLPHV�WKH�VWDQGDUG�ZLWK�VRPH�HPLVVLRQV�DV�KLJK�
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DV�����WLPHV�WKH�VWDQGDUG��%DVHG�RQ�WHPSHUDWXUHV�LQ�WKH�WRS����PHWURSROLWDQ�DUHDV��

WKHVH�YHKLFOHV�DUH�RSHUDWLQJ�ZLWK�WKH�HPLVVLRQV�V\VWHPV�GHUDWHG�D�PDWHULDO�DPRXQW�

RI�WKHLU�YHKLFOH�PLOHV�WUDYHOOHG��%XW�WKH�HPLVVLRQ�VFKHPH�LV�D�VWHS�PRUH�QHIDULRXV��

HQWHU�*0�'HIHDW�'HYLFH�1R�����ZKLFK�UHGXFHV�WKH�OHYHO�RI�HPLVVLRQ�FRQWUROV�DIWHU�

���±����VHFRQGV�RI�VWHDG\�VSHHG�RSHUDWLRQ�LQ�DOO�WHPSHUDWXUH�ZLQGRZV��FDXVLQJ�

HPLVVLRQV�WR�LQFUHDVH�RQ�DYHUDJH�RI�D�IDFWRU�RI������%DVHG�RQ�D�VWXG\�RI�

WHPSHUDWXUHV�LQ����PDMRU�PHWURSROLWDQ�DUHDV�DV�ZHOO�DV�WKH�GHPRJUDSKLFV�RI�

6LOYHUDGR�DQG�6LHUUD�VDOHV��3ODLQWLIIV¶�H[SHUWV�HVWLPDWH�WKDW�GXH�WR�MXVW�WKH�

WHPSHUDWXUH�WULJJHUHG�GHIHDW�GHYLFHV��WKH�YHKLFOHV�RSHUDWH�DW���±����RI�WKHLU�PLOHV�

GULYHQ�ZLWK�HPLVVLRQV�WKDW�DUH�����WR�����WLPHV�WKH�VWDQGDUG��

����� ,QFUHDVHG�VDOHV�DQG�WKXV�LQFUHDVHG�SURILWV�GURYH�*HQHUDO�0RWRUV�WR�XVH�

DW�OHDVW�WKHVH�WKUHH�GHIHDW�GHYLFHV�LQ�LWV�'XUDPD[�GLHVHO�HQJLQHV��%\�UHYHUVLQJ�WKH�

WUDGLWLRQDO�RUGHU�RI�WKH�H[KDXVW�WUHDWPHQW�FRPSRQHQWV�DQG�SXWWLQJ�WKH�6HOHFWLYH�

&DWDO\WLF�5HGXFWLRQ��6&5��LQ�IURQW�RI�WKH�'LHVHO�3DUWLFXODWH�)LOWHU��'3)���*HQHUDO�

0RWRUV�FRXOG�REWDLQ�DQG�PDUNHW�KLJKHU�SRZHU�DQG�IXHO�HIILFLHQF\�IURP�LWV�HQJLQHV�

ZKLOH�VWLOO�SDVVLQJ�WKH�FROG�VWDUW�HPLVVLRQV�FHUWLILFDWLRQ�WHVWV��7KLV�PDGH�WKH�WUXFNV�

PRUH�DSSHDOLQJ�DQG�FRPSHWLWLYH�LQ�WKH�PDUNHWSODFH��GULYLQJ�XS�VDOHV�DQG�SURILWV��

%XW�WKH�UHRUGHULQJ�ZRXOG�KDYH�DOVR�GUDVWLFDOO\�LQFUHDVHG�WKH�QHHG�WR�HPSOR\�$FWLYH�

5HJHQHUDWLRQ��L�H���EXUQLQJ�RII�FROOHFWHG�VRRW�DW�D�KLJK�WHPSHUDWXUH��DQG�RWKHU�

SRZHU��DQG�HIILFLHQF\�VDSSLQJ�H[KDXVW�WUHDWPHQW�PHDVXUHV��UHYHUVLQJ�WKH�YHU\�
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DGYDQWDJH�JDLQHG��*HQHUDO�0RWRUV¶�VROXWLRQ��ZLWK�WKH�SDUWLFLSDWLRQ�RI�'HIHQGDQWV�

5REHUW�%RVFK�*PE+�DQG�5REHUW�%RVFK�//&��ZDV�WR�LQVWDOO�GHIHDW�GHYLFHV�WR�

SXUSRVHIXOO\�UHGXFH�6&5�GRVLQJ��LQFUHDVH�12[�HPLVVLRQV��DQG�WKXV�GHFUHDVH�

$FWLYH�5HJHQHUDWLRQ��7KH�GHIHDW�GHYLFHV�DOORZHG�*HQHUDO�0RWRUV�WR�KDYH�LWV�FDNH�

DQG�LW�HDW�WRR��,W�FRXOG�JDLQ�WKH�DGYDQWDJH�RI�KRW�H[KDXVW�JRLQJ�LQWR�WKH�6&5�V\VWHP�

QHHGHG�WR�SDVV�FROG�VWDUW�WHVWV��ZKLOH�DYRLGLQJ�WKH�IXHO��DQG�SRZHU�UREELQJ�$FWLYH�

5HJHQHUDWLRQ�SURFHGXUH�WKDW�WKH�'3)�ILOWHU�UHTXLUHV�ZKHQ�WKH�6&5�WUHDWPHQW�FRPHV�

ILUVW��*HQHUDO�0RWRUV�WXUQHG�D�EOLQG�H\H�WR�WKH�WZRIROG�WR�ILYHIROG�LQFUHDVH�LQ�

GHDGO\�12[�HPLVVLRQV�LWV�VFKHPH�FDXVHG²DOO�WR�GULYH�XS�LWV�VDOHV�DQG�SURILWV��

 7KH�GDPDJH�IURP�H[FHVVLYH�12[�

 (QYLURQPHQWDO�KDUP�

����� 12[�FRQWULEXWHV�WR�JURXQG�OHYHO�R]RQH�DQG�ILQH�SDUWLFXODWH�PDWWHU��

$FFRUGLQJ�WR�WKH�(3$��³>H@[SRVXUH�WR�WKHVH�SROOXWDQWV�KDV�EHHQ�OLQNHG�ZLWK�D�UDQJH�

RI�VHULRXV�KHDOWK�HIIHFWV��LQFOXGLQJ�LQFUHDVHG�DVWKPD�DWWDFNV�DQG�RWKHU�UHVSLUDWRU\�

LOOQHVVHV�WKDW�FDQ�EH�VHULRXV�HQRXJK�WR�VHQG�SHRSOH�WR�WKH�KRVSLWDO��([SRVXUH�WR�

R]RQH�DQG�SDUWLFXODWH�PDWWHU�KDYH�DOVR�EHHQ�DVVRFLDWHG�ZLWK�SUHPDWXUH�GHDWK�GXH�WR�

UHVSLUDWRU\�UHODWHG�RU�FDUGLRYDVFXODU�UHODWHG�HIIHFWV��&KLOGUHQ��WKH�HOGHUO\��DQG�

SHRSOH�ZLWK�SUH�H[LVWLQJ�UHVSLUDWRU\�GLVHDVH�DUH�SDUWLFXODUO\�DW�ULVN�IRU�KHDOWK�

HIIHFWV�RI�WKHVH�SROOXWDQWV�´�
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����� 7KH�(3$�GHVFULEHV�WKH�GDQJHU�RI�12[�DV�IROORZV��

�
�

�
�

�
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����� $�UHFHQW�VWXG\�SXEOLVKHG�LQ�1$785(�HVWLPDWHV�WKDW�WKHUH�DUH��������

GHDWKV�ZRUOGZLGH�GXH�WR�H[FHVV�12[�HPLVVLRQV���3ODLQWLIIV�GR�QRW�VHHN�GDPDJHV�

EDVHG�XSRQ�SXUH�HQYLURQPHQWDO�KDUP��LQVWHDG�WKLV�KDUP�JRHV�WR�WKH�PDWHULDOLW\�RI�

WKH�RPLVVLRQV�RI�GHFHSWLRQ�DW�LVVXH��

 (FRQRPLF�KDUP�

����� $V�D�UHVXOW�RI�'HIHQGDQWV¶�XQIDLU��GHFHSWLYH��DQG�RU�IUDXGXOHQW�

EXVLQHVV�SUDFWLFHV��DQG�WKHLU�IDLOXUH�WR�GLVFORVH�WKDW�XQGHU�QRUPDO�RSHUDWLQJ�

FRQGLWLRQV�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�QRW�³FOHDQ´�GLHVHOV��HPLW�PRUH�

SROOXWDQWV�WKDQ�GR�JDVROLQH�SRZHUHG�YHKLFOHV��DQG�HPLW�PRUH�SROOXWDQWV�WKDQ�

SHUPLWWHG�XQGHU�IHGHUDO�DQG�VWDWH�ODZV��RZQHUV�DQG�RU�OHVVHHV�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�KDYH�VXIIHUHG�ORVVHV�LQ�PRQH\�DQG�RU�SURSHUW\��+DG�3ODLQWLIIV�DQG�&ODVV�

PHPEHUV�NQRZQ�RI�WKH�KLJKHU�HPLVVLRQV�DW�WKH�WLPH�WKH\�SXUFKDVHG�RU�OHDVHG�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV��RU�KDG�WKH\�NQRZQ�RI�WKH�HIIHFWV�RQ�IXHO�HFRQRP\�LI�WKH�

HPLVVLRQV�ZHUH�QRW�PDQLSXODWHG��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKRVH�

YHKLFOHV��RU�ZRXOG�KDYH�SDLG�VXEVWDQWLDOO\�OHVV�IRU�WKH�YHKLFOHV�WKDQ�WKH\�GLG�DQG�

ZRXOG�QRW�KDYH�SDLG�WKH��������SUHPLXP���

 7KH�)RUG�VFKHPH�LV�MXVW�WKH�ODWHVW�LQ�D�ZRUOGZLGH�GLHVHO�HPLVVLRQV�
FKHDWLQJ�VFDQGDO�WKDW�DGGV�SODXVLELOLW\�WR�WKH�DOOHJDWLRQV�KHUH�DV�
YLUWXDOO\�DOO�GLHVHO�PDQXIDFWXUHUV�DUH�IDOVHO\�DGYHUWLVLQJ�WKHLU�YHKLFOHV��

����� $V�QRWHG��WKH�ZRUOG�ZDV�VKRFNHG�WR�OHDUQ�WKDW�9RONVZDJHQ�KDG�

PDQXIDFWXUHG�RYHU����PLOOLRQ�YHKLFOHV�WKDW�ZHUH�RQ�WKH�URDG�LQ�YLRODWLRQ�RI�
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(XURSHDQ�HPLVVLRQV�VWDQGDUGV��DQG�RYHU���������YHKLFOHV�ZHUH�RSHUDWLQJ�LQ�WKH�

8QLWHG�6WDWHV�LQ�YLRODWLRQ�RI�(3$�DQG�VWDWH�VWDQGDUGV��%XW�9RONVZDJHQ�ZDV�QRW�WKH�

RQO\�PDQXIDFWXUHU�RI�YHKLFOHV�WKDW�H[FHHGHG�HPLVVLRQV�VWDQGDUGV��

����� ,Q�WKH�ZDNH�RI�WKH�PDMRU�VFDQGDO�LQYROYLQJ�9RONVZDJHQ�DQG�$XGL�

GLHVHO�YHKLFOHV�HYDGLQJ�HPLVVLRQV�VWDQGDUGV�ZLWK�WKH�KHOS�RI�FHUWDLQ�VRIWZDUH�WKDW�

PDQLSXODWHV�HPLVVLRQ�FRQWUROV��FDOOHG�³GHIHDW�GHYLFHV´�����VFLHQWLILF�OLWHUDWXUH�DQG�

UHSRUWV�DQG�WHVWLQJ�LQGLFDWH�WKDW�PRVW�RI�WKH�GLHVHO�YHKLFOH�PDQXIDFWXUHV�RI�VR�

FDOOHG�³FOHDQ�GLHVHO´�YHKLFOHV�HPLW�IDU�PRUH�SROOXWLRQ�RQ�WKH�URDG�WKDQ�LQ�ODE�WHVWV��

7KH�(3$�KDV�ZLGHQHG�LWV�SUREH�RI�DXWR�HPLVVLRQV�WR�LQFOXGH��IRU�H[DPSOH��WKH�

0HUFHGHV�%OXH7(&�GLHVHOV�DQG�)&$¶V�-HHS�&KHURNHHV�DQG�'RGJH�5DPV��

����� ,Q�0D\�������D�VWXG\�FRQGXFWHG�RQ�EHKDOI�RI�WKH�'XWFK�0LQLVWU\�RI�

,QIUDVWUXFWXUH�DQG�WKH�(QYLURQPHQW�IRXQG�WKDW�DOO�VL[WHHQ�YHKLFOHV�PDGH�E\�D�

YDULHW\�RI�PDQXIDFWXUHUV��ZKHQ�WHVWHG��HPLWWHG�VLJQLILFDQWO\�PRUH�12[�RQ�UHDO�

ZRUOG�WULSV�ZKLOH�WKH\�SDVVHG�ODERUDWRU\�WHVWV��7KH�UHSRUW�FRQFOXGHG�WKDW�³>L@Q�PRVW�

�������������������������������������������
���([KLELW�����(3$¶V�6HSW�����������1RWLFH�RI�9LRODWLRQ�WR�9RONVZDJHQ�*URXS�

RI�$PHULFD��,QF���DYDLODEOH�DW�KWWSV���ZZZ�HSD�JRY�VLWHV�SURGXFWLRQ�ILOHV������
���GRFXPHQWV�YZ�QRY�FDD����������SGI��$V�GHWDLOHG�LQ�WKH�1RWLFH�RI�9LRODWLRQ��
VRIWZDUH�LQ�9RONVZDJHQ�DQG�$XGL�GLHVHO�YHKLFOHV�GHWHFWV�ZKHQ�WKH�YHKLFOH�LV�
XQGHUJRLQJ�RIILFLDO�HPLVVLRQV�WHVWLQJ�DQG�WXUQV�IXOO�HPLVVLRQV�FRQWUROV�RQ�RQO\�
GXULQJ�WKH�WHVW��%XW�RWKHUZLVH��ZKLOH�WKH�YHKLFOH�LV�UXQQLQJ��WKH�HPLVVLRQV�FRQWUROV�
DUH�VXSSUHVVHG��7KLV�UHVXOWV�LQ�FDUV�WKDW�PHHW�HPLVVLRQV�VWDQGDUGV�LQ�WKH�ODERUDWRU\�
RU�DW�WKH�VWDWH�WHVWLQJ�VWDWLRQ��EXW�GXULQJ�QRUPDO�RSHUDWLRQ�WKH\�HPLW�12[�DW�XS�WR�
���WLPHV�WKH�VWDQGDUG�DOORZHG�XQGHU�8�6��ODZV�DQG�UHJXODWLRQV��9RONVZDJHQ�KDV�
DGPLWWHG�WR�LQVWDOOLQJ�D�GHIHDW�GHYLFH�LQ�LWV�GLHVHO�YHKLFOHV��
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FLUFXPVWDQFHV�DULVLQJ�LQ�QRUPDO�VLWXDWLRQV�RQ�WKH�URDG��WKH�V\VWHP�VFDUFHO\�

VXFFHHGHG�LQ�DQ\�HIIHFWLYH�UHGXFWLRQ�RI�12[�HPLVVLRQV�´���

����� 7KH�UHSRUW�IXUWKHU�UHPDUNHG����

,W�LV�UHPDUNDEOH�WKDW�WKH�12[�HPLVVLRQ�XQGHU�UHDO�ZRUOG�
FRQGLWLRQV�H[FHHGV�WKH�W\SH�DSSURYDO�YDOXH�E\�>VR�PXFK@��
,W�GHPRQVWUDWHV�WKDW�WKH�VHWWLQJV�RI�WKH�HQJLQH��WKH�(*5�
DQG�WKH�6&5�GXULQJ�D�UHDO�ZRUOG�WHVW�WULS�DUH�VXFK�WKDW�
WKH\�GR�QRW�UHVXOW�LQ�ORZ�12[�HPLVVLRQV�LQ�SUDFWLFH��,Q�
RWKHU�ZRUGV��In most circumstances arising in normal 
situations on the road, the systems scarcely succeed in 
any effective reduction of NOx emissions��

7KH�ODFN�RI�DQ\�³HIIHFWLYH�UHGXFWLRQ�RI�12[�HPLVVLRQV´�LV�D�FRPSOHWH�

FRQWUDGLFWLRQ�RI�)RUG¶V�FODLP�WKDW�LWV�YHKLFOHV�DUH�FOHDQ��

����� 2WKHU�RUJDQL]DWLRQV�DUH�EHJLQQLQJ�WR�WDNH�QRWLFH�RI�WKH�HPLVVLRQV�

GHFHSWLRQ��7KH�7UDQVSRUWDWLRQ�DQG�(QYLURQPHQW��7	(��RUJDQL]DWLRQ��D�(XURSHDQ�

JURXS�DLPHG�DW�SURPRWLQJ�VXVWDLQDEOH�WUDQVSRUWDWLRQ��FRPSLOHG�GDWD�IURP�

³UHVSHFWHG�WHVWLQJ�DXWKRULWLHV�DURXQG�(XURSH�´�7	(�VWDWHG�LQ�6HSWHPEHU������WKDW�

UHDO�ZRUOG�HPLVVLRQV�WHVWLQJ�VKRZHG�GUDVWLF�GLIIHUHQFHV�IURP�ODERUDWRU\�WHVWV�VXFK�

WKDW�PRGHOV�WHVWHG�HPLWWHG�PRUH�SROOXWDQWV�RQ�WKH�URDG�WKDQ�LQ�WKHLU�ODERUDWRU\�

�������������������������������������������
���([KLELW�����'HWDLOHG�LQYHVWLJDWLRQV�DQG�UHDO�ZRUOG�HPLVVLRQ�SHUIRUPDQFH�RI�

(XUR���GLHVHO�SDVVHQJHU�FDUV��712��0D\������������KWWS���SXEOLFDWLRQV�WQR�QO�
SXEOLFDWLRQ����������D�8J�D�712������5������SGI��

���,G��DW����HPSKDVLV�DGGHG���
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WHVWV��³)RU�YLUWXDOO\�HYHU\�QHZ�PRGHO�WKDW�FRPHV�RQWR�WKH�PDUNHW�WKH�JDS�EHWZHHQ�

WHVW�DQG�UHDO�ZRUOG�SHUIRUPDQFH�OHDSV�´�WKH�UHSRUW�DVVHUWV����

����� ,Q�D�VXPPDU\�UHSRUW��7	(�JUDSKLFDOO\�GHSLFWHG�WKH�ZLGHVSUHDG�IDLOXUH�

RI�PRVW�PDQXIDFWXUHUV����

�
�

�������������������������������������������
���([KLELW����9:¶V�FKHDWLQJ�LV�MXVW�WKH�WLS�RI�WKH�LFHEHUJ��7UDQVSRUW�	�

(QYLURQPHQW��6HSW�������������KWWS���ZZZ�WUDQVSRUWHQYLURQPHQW�RUJ�SXEOLFDWLRQV�
YZ�(�������V�FKHDWLQJ�MXVW�WLS�LFHEHUJ��

���([KLELW�����)LYH�IDFWV�DERXW�GLHVHO�WKH�FDU�LQGXVWU\�ZRXOG�UDWKHU�QRW�WHOO�\RX��
7UDQVSRUW�	�(QYLURQPHQW��6HSW���������KWWS���ZZZ�WUDQVSRUWHQYLURQPHQW�RUJ�
VLWHV�WH�ILOHV�SXEOLFDWLRQV�����B��B)LYHBIDFWVBDERXWBGLHVHOB),1$/�SGI��
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����� 7KH�7	(�UHSRUW�IRXQG�WKDW�WKH�FXUUHQW�V\VWHP�IRU�WHVWLQJ�YHKLFOHV�LQ�D�

ODERUDWRU\�SURGXFHV�³PHDQLQJOHVV�UHVXOWV�´���

����� (PLVVLRQV�$QDO\WLFV�LV�D�8�.��FRPSDQ\�ZKLFK�VD\V�WKDW�LW�ZDV�IRUPHG�

WR�³RYHUFRPH�WKH�FKDOOHQJH�RI�ILQGLQJ�DFFXUDWH�IXHO�FRQVXPSWLRQ�DQG�HPLVVLRQV�

ILJXUHV�IRU�URDG�YHKLFOHV�´�:LWK�UHJDUG�WR�LWV�UHFHQW�RQ�URDG�HPLVVLRQV�WHVWLQJ��WKH�

FRPSDQ\�H[SODLQV�����

>,@Q�WKH�(XURSHDQ�PDUNHW��ZH�KDYH�IRXQG�WKDW�UHDO�ZRUOG�
HPLVVLRQV�RI�WKH�UHJXODWHG�QLWURJHQ�R[LGHV�DUH�IRXU�WLPHV�
DERYH�WKH�RIILFLDO�OHYHO��GHWHUPLQHG�LQ�WKH�ODERUDWRU\��
5HDO�ZRUOG�HPLVVLRQV�RI�FDUERQ�GLR[LGH�DUH�DOPRVW�RQH�
WKLUG�DERYH�WKDW�VXJJHVWHG�E\�RIILFLDO�ILJXUHV��)RU�FDU�
EX\HUV��WKLV�PHDQV�WKDW�IXHO�HFRQRP\�RQ�DYHUDJH�LV�RQH�
TXDUWHU�ZRUVH�WKDQ�DGYHUWLVHG��7KLV�PDWWHUV��HYHQ�LI�QR�
LOOHJDO�DFWLYLW\�LV�IRXQG��

����� ,Q�-XQH�������7	(�LVVXHG�D�QHZ�UHSRUW�LGHQWLI\LQJ�WKH�WKLUW\�PRVW�

SROOXWLQJ�YHKLFOHV�LQ�(XURSH��FRPSDULQJ�URDG�WHVWLQJ�WR�WKH�(XUR���6WDQGDUG��ORZHU�

WKDQ�WKH�8QLWHG�6WDWHV���7KH�7	(�³'LUW\���´�LQFOXGHG�WZR�)RUG�PRGHOV��ZKLFK�

H[FHHG�HPLVVLRQV�E\�����WLPHV�DQG���WLPHV�WKH�(XUR���6WDQGDUG��7KHVH�)RUG�PRGHOV�

HPSOR\HG�D�WKHUPDO�ZLQGRZ�DQG�KRW�UHVWDUW�GHIHFW�GHYLFHV��

�������������������������������������������
���,G��
���([KLELW�����(PLVVLRQV�$QDO\WLFV�3UHVV�5HOHDVH��6HSW�������������DYDLODEOH�DW�

KWWS���ZZZ�DEYZF�FRP�KRPH�HPLVVLRQV�DQDO\WLFV��
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 72//,1*�2)�7+(�67$787(�2)�/,0,7$7,216�

 'LVFRYHU\�UXOH�WROOLQJ�

����� &ODVV�PHPEHUV�KDG�QR�ZD\�RI�NQRZLQJ�DERXW�)RUG¶V�GHFHSWLRQ�ZLWK�

UHVSHFW�WR�WKH�FRPSDUDWLYHO\�DQG�XQODZIXOO\�KLJK�HPLVVLRQV�RI�LWV�)RUG�FOHDQ�GLHVHO�

HQJLQH�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��7R�EH�VXUH��)RUG�FRQWLQXHV�WR�PDUNHW�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DV�³FOHDQ´�GLHVHOV�WKDW�KDYH�ORZHU�HPLVVLRQV�WKDQ�

JDVROLQH�YHKLFOHV�DQG�DOVR�FRQWLQXHV�WR�FODLP�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

FRPSO\�ZLWK�(3$�HPLVVLRQV�VWDQGDUGV��

����� :LWKLQ�WKH�SHULRG�RI�DQ\�DSSOLFDEOH�VWDWXWHV�RI�OLPLWDWLRQ��3ODLQWLIIV�

DQG�PHPEHUV�RI�WKH�SURSRVHG�&ODVVHV�FRXOG�QRW�KDYH�GLVFRYHUHG�WKURXJK�WKH�

H[HUFLVH�RI�UHDVRQDEOH�GLOLJHQFH�WKDW�'HIHQGDQWV�ZHUH�FRQFHDOLQJ�WKH�FRQGXFW�

FRPSODLQHG�RI�KHUHLQ�DQG�PLVUHSUHVHQWLQJ�WKH�FRPSDQ\¶V�WUXH�SRVLWLRQ�ZLWK�UHVSHFW�

WR�WKH�HPLVVLRQ�TXDOLWLHV�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�GLG�QRW�GLVFRYHU��DQG�GLG�QRW�

NQRZ�RI��IDFWV�WKDW�ZRXOG�KDYH�FDXVHG�D�UHDVRQDEOH�SHUVRQ�WR�VXVSHFW�WKDW�

'HIHQGDQWV�ZHUH�FRQFHDOLQJ�LQIRUPDWLRQ�ZLWKLQ�WKHLU�NQRZOHGJH�IURP�IHGHUDO�DQG�

VWDWH�DXWKRULWLHV��GHDOHUVKLSV��RU�FRQVXPHUV��QRU�ZRXOG�D�UHDVRQDEOH�DQG�GLOLJHQW�

LQYHVWLJDWLRQ�KDYH�GLVFORVHG�WKDW�'HIHQGDQWV�FRQFHDOHG�LQIRUPDWLRQ�DERXW�WKH�WUXH�

HPLVVLRQV�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��ZKLFK�ZDV�GLVFRYHUHG�E\�3ODLQWLIIV�RQO\�

VKRUWO\�EHIRUH�WKLV�DFWLRQ�ZDV�ILOHG��1RU�LQ�DQ\�HYHQW�ZRXOG�VXFK�DQ�LQYHVWLJDWLRQ�
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RQ�WKH�SDUW�RI�3ODLQWLIIV�DQG�RWKHU�&ODVV�PHPEHUV�KDYH�GLVFORVHG�WKDW�'HIHQGDQWV�

YDOXHG�SURILWV�RYHU�WUXWKIXO�PDUNHWLQJ�DQG�FRPSOLDQFH�ZLWK�WKH�ODZ��

����� )RU�WKHVH�UHDVRQV��DOO�DSSOLFDEOH�VWDWXWHV�RI�OLPLWDWLRQ�KDYH�EHHQ�WROOHG�

E\�RSHUDWLRQ�RI�WKH�GLVFRYHU\�UXOH�ZLWK�UHVSHFW�WR�FODLPV�DV�WR�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��

 )UDXGXOHQW�FRQFHDOPHQW�WROOLQJ�

����� $OO�DSSOLFDEOH�VWDWXWHV�RI�OLPLWDWLRQ�KDYH�DOVR�EHHQ�WROOHG�E\�

'HIHQGDQWV¶�NQRZLQJ�DQG�DFWLYH�IUDXGXOHQW�FRQFHDOPHQW�DQG�GHQLDO�RI�WKH�IDFWV�

DOOHJHG�KHUHLQ�WKURXJKRXW�WKH�SHULRG�UHOHYDQW�WR�WKLV�DFWLRQ��

����� ,QVWHDG�RI�GLVFORVLQJ�LWV�HPLVVLRQV�VFKHPH��RU�WKDW�WKH�TXDOLW\�DQG�

TXDQWLW\�RI�HPLVVLRQV�IURP�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�IDU�ZRUVH�WKDQ�

UHSUHVHQWHG��DQG�RI�LWV�GLVUHJDUG�RI�WKH�ODZ��'HIHQGDQWV�IDOVHO\�UHSUHVHQWHG�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�KDG�HPLVVLRQV�FOHDQHU�WKDQ�WKHLU�JDVROLQH�SRZHUHG�

FRXQWHUSDUWV��FRPSOLHG�ZLWK�IHGHUDO�DQG�VWDWH�HPLVVLRQV�VWDQGDUGV��WKDW�WKH�GLHVHO�

HQJLQHV�ZHUH�³FOHDQ�´�DQG�WKDW�ERWK�GHIHQGDQWV�ZHUH�UHSXWDEOH�FRPSDQLHV�ZKRVH�

UHSUHVHQWDWLRQV�FRXOG�EH�WUXVWHG��

 (VWRSSHO�

����� 'HIHQGDQWV�ZHUH�XQGHU�D�FRQWLQXRXV�GXW\�WR�GLVFORVH�WR�3ODLQWLIIV�DQG�

WKH�RWKHU�&ODVV�PHPEHUV�WKH�WUXH�FKDUDFWHU��TXDOLW\��DQG�QDWXUH�RI�HPLVVLRQV�IURP�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DQG�RI�WKRVH�YHKLFOHV¶�HPLVVLRQV�V\VWHPV��
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����� 'HIHQGDQWV�NQRZLQJO\��DIILUPDWLYHO\��DQG�DFWLYHO\�FRQFHDOHG�RU�

UHFNOHVVO\�GLVUHJDUGHG�WKH�WUXH�QDWXUH��TXDOLW\��DQG�FKDUDFWHU�RI�WKH�HPLVVLRQV�

V\VWHPV��DQG�WKH�HPLVVLRQV��RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��DQG�ERWK�FRQWLQXH�WR�GR�

VR��)RU�H[DPSOH��LQ�)RUG¶V������$QQXDO�5HSRUW��)RUG�DFNQRZOHGJHV�WKH�

9RONVZDJHQ�HPLVVLRQV�VFDQGDO�EXW�PDNHV�QR�GLVFORVXUH�RI�WKH�HPLVVLRQV�

LUUHJXODULWLHV�LQ�LWV�3ROOXWLQJ�)RUG�9HKLFOHV��

����� %DVHG�RQ�WKH�IRUHJRLQJ��'HIHQGDQWV�DUH�HVWRSSHG�IURP�UHO\LQJ�RQ�DQ\�

VWDWXWHV�RI�OLPLWDWLRQV�LQ�GHIHQVH�RI�WKLV�DFWLRQ��

 &/$66�$//(*$7,216�

����� 3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�DV�D�FODVV�

DFWLRQ��SXUVXDQW�WR�WKH�SURYLVLRQV�RI�5XOHV����D��DQG��E�����RI�WKH�)HGHUDO�5XOHV�RI�

&LYLO�3URFHGXUH��RQ�EHKDOI�RI�WKH�IROORZLQJ�FODVV��FROOHFWLYHO\��WKH�³&ODVV´���

$OO�SHUVRQV�ZKR�SXUFKDVHG�RU�OHDVHG�D�PRGHO�\HDU�����±
�����)RUG�)������)�����RU�)�����6XSHU�'XW\��

����� ([FOXGHG�IURP�WKH�&ODVV�DUH�LQGLYLGXDOV�ZKR�KDYH�SHUVRQDO�LQMXU\�

FODLPV�UHVXOWLQJ�IURP�WKH�KLJK�HPLVVLRQV�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��$OVR�

H[FOXGHG�IURP�WKH�&ODVV�DUH�'HIHQGDQWV�DQG�WKHLU�VXEVLGLDULHV�DQG�DIILOLDWHV��DOO�

SHUVRQV�ZKR�PDNH�D�WLPHO\�HOHFWLRQ�WR�EH�H[FOXGHG�IURP�WKH�&ODVV��JRYHUQPHQWDO�

HQWLWLHV��WKH�-XGJH�WR�ZKRP�WKLV�FDVH�LV�DVVLJQHG�DQG�KLV�KHU�LPPHGLDWH�IDPLO\��DQG�

3ODLQWLIIV¶�FRXQVHO��3ODLQWLIIV�UHVHUYH�WKH�ULJKW�WR�UHYLVH�WKH�&ODVV�GHILQLWLRQ�EDVHG�

XSRQ�LQIRUPDWLRQ�OHDUQHG�WKURXJK�GLVFRYHU\��
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����� &HUWLILFDWLRQ�RI�3ODLQWLIIV¶�FODLPV�IRU�FODVV�ZLGH�WUHDWPHQW�LV�

DSSURSULDWH�EHFDXVH�3ODLQWLIIV�FDQ�SURYH�WKH�HOHPHQWV�RI�WKHLU�FODLPV�RQ�D�FODVV�

ZLGH�EDVLV�XVLQJ�WKH�VDPH�HYLGHQFH�DV�ZRXOG�EH�XVHG�WR�SURYH�WKRVH�HOHPHQWV�LQ�

LQGLYLGXDO�DFWLRQV�DOOHJLQJ�WKH�VDPH�FODLP��

����� 7KLV�DFWLRQ�KDV�EHHQ�EURXJKW�DQG�PD\�EH�SURSHUO\�PDLQWDLQHG�RQ�

EHKDOI�RI�WKH�&ODVV�SURSRVHG�KHUHLQ�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����

����� 1XPHURVLW\��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D������7KH�PHPEHUV�

RI�WKH�&ODVV�DUH�VR�QXPHURXV�DQG�JHRJUDSKLFDOO\�GLVSHUVHG�WKDW�LQGLYLGXDO�MRLQGHU�

RI�DOO�&ODVV�PHPEHUV�LV�LPSUDFWLFDEOH��)RU�SXUSRVHV�RI�WKLV�FRPSODLQW��3ODLQWLIIV�

DOOHJH�WKDW�WKHUH�DUH�LQ�H[FHVV�RI�DQ�HVWLPDWHG���������RU�PRUH�YHKLFOHV�LQ�WKH�

&ODVV��7KH�SUHFLVH�QXPEHU�RI�&ODVV�PHPEHUV�LV�XQNQRZQ�WR�3ODLQWLIIV�EXW�PD\�EH�

DVFHUWDLQHG�IURP�)RUG¶V�ERRNV�DQG�UHFRUGV��&ODVV�PHPEHUV�PD\�EH�QRWLILHG�RI�WKH�

SHQGHQF\�RI�WKLV�DFWLRQ�E\�UHFRJQL]HG��&RXUW�DSSURYHG�QRWLFH�GLVVHPLQDWLRQ�

PHWKRGV��ZKLFK�PD\�LQFOXGH�8�6��0DLO��HOHFWURQLF�PDLO��,QWHUQHW�SRVWLQJV��DQG�RU�

SXEOLVKHG�QRWLFH��

����� &RPPRQDOLW\�DQG�3UHGRPLQDQFH��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�

���D�����DQG����E������7KLV�DFWLRQ�LQYROYHV�FRPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW��

ZKLFK�SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�DIIHFWLQJ�LQGLYLGXDO�&ODVV�PHPEHUV��

LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��

D�� :KHWKHU�)RUG�DQG�%RVFK�HQJDJHG�LQ�WKH�FRQGXFW�DOOHJHG�KHUHLQ��
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E�� :KHWKHU�)RUG�DQG�%RVFK�GHVLJQHG��DGYHUWLVHG��PDUNHWHG��
GLVWULEXWHG��OHDVHG��VROG��RU�RWKHUZLVH�SODFHG�3ROOXWLQJ�)RUG�
9HKLFOHV�LQWR�WKH�VWUHDP�RI�FRPPHUFH�LQ�WKH�8QLWHG�6WDWHV��

F�� :KHWKHU�WKH�)RUG�HQJLQH�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�
HPLW�SROOXWDQWV�DW�OHYHOV�WKDW�GR�QRW�PDNH�WKHP�³FOHDQ´�GLHVHOV�
DQG�WKDW�GR�QRW�FRPSO\�ZLWK�(3$�UHTXLUHPHQWV��

G�� :KHWKHU�)RUG�DQG�%RVFK�RPLWWHG�PDWHULDO�IDFWV�DERXW�
HPLVVLRQV��IXHO�HFRQRP\��DQG�WRZLQJ�FDSDFLW\��

H�� :KHWKHU�)RUG�DQG�%RVFK�NQHZ�DERXW�WKH�FRPSDUDWLYHO\�KLJK�
HPLVVLRQV�DQG��LI�VR��KRZ�ORQJ�)RUG�DQG�%RVFK�KDYH�NQRZQ��

I�� :KHWKHU�)RUG�DQG�%RVFK�GHVLJQHG��PDQXIDFWXUHG��PDUNHWHG��
DQG�GLVWULEXWHG�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�GHIHFWLYH�RU�
RWKHUZLVH�LQDGHTXDWH�HPLVVLRQ�FRQWUROV��

J�� :KHWKHU�)RUG�DQG�%RVFK¶V�FRQGXFW�YLRODWHV�5,&2�DQG�
FRQVXPHU�SURWHFWLRQ�VWDWXWHV��DQG�FRQVWLWXWHV�EUHDFK�RI�FRQWUDFW�
DQG�IUDXGXOHQW�FRQFHDOPHQW��DV�DVVHUWHG�KHUHLQ��

K�� :KHWKHU�WKHUH�LV�DQ�(QWHUSULVH��

L�� :KHWKHU�%RVFK�SDUWLFLSDWHG�LQ�WKH�(QWHUSULVH��

M�� :KHWKHU�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�
WKHLU�YHKLFOHV�DW�WKH�SRLQW�RI�VDOH��DQG�

N�� :KHWKHU�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�
GDPDJHV�DQG�RWKHU�PRQHWDU\�UHOLHI�DQG��LI�VR��LQ�ZKDW�DPRXQW��

����� 7\SLFDOLW\��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D������3ODLQWLIIV¶�

FODLPV�DUH�W\SLFDO�RI�WKH�RWKHU�&ODVV�PHPEHUV¶�FODLPV�EHFDXVH��DPRQJ�RWKHU�WKLQJV��

DOO�&ODVV�PHPEHUV�ZHUH�FRPSDUDEO\�LQMXUHG�WKURXJK�)RUG¶V�ZURQJIXO�FRQGXFW�DV�

GHVFULEHG�DERYH��
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����� $GHTXDF\��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D������3ODLQWLIIV�DUH�

DGHTXDWH�&ODVV�UHSUHVHQWDWLYHV�EHFDXVH�WKHLU�LQWHUHVWV�GR�QRW�FRQIOLFW�ZLWK�WKH�

LQWHUHVWV�RI�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVVHV�WKH\�VHHN�WR�UHSUHVHQW��3ODLQWLIIV�KDYH�

UHWDLQHG�FRXQVHO�FRPSHWHQW�DQG�H[SHULHQFHG�LQ�FRPSOH[�FODVV�DFWLRQ�OLWLJDWLRQ��DQG�

3ODLQWLIIV�LQWHQG�WR�SURVHFXWH�WKLV�DFWLRQ�YLJRURXVO\��3ODLQWLIIV¶�FRXQVHO�KDYH�EHHQ�

SLRQHHUV�LQ�XQFRYHULQJ�HPLVVLRQV�PLVFRQGXFW��LQFOXGLQJ�GRLQJ�VR�LQ�WKH�0HUFHGHV��

*HQHUDO�0RWRUV��DQG�)&$�HPLVVLRQV�FDVHV��3ODLQWLIIV¶�FRXQVHO�FRQGXFWHG�D�

SLRQHHULQJ�LQYHVWLJDWLRQ�LQ�WKLV�FDVH�VSDQQLQJ�RYHU�HLJKW�PRQWKV��7KH�&ODVVHV¶�

LQWHUHVWV�ZLOO�EH�IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�E\�3ODLQWLIIV�DQG�WKHLU�FRXQVHO��

����� 6XSHULRULW\��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E������$�FODVV�DFWLRQ�

LV�VXSHULRU�WR�DQ\�RWKHU�DYDLODEOH�PHDQV�IRU�WKH�IDLU�DQG�HIILFLHQW�DGMXGLFDWLRQ�RI�

WKLV�FRQWURYHUV\��DQG�QR�XQXVXDO�GLIILFXOWLHV�DUH�OLNHO\�WR�EH�HQFRXQWHUHG�LQ�WKH�

PDQDJHPHQW�RI�WKLV�FODVV�DFWLRQ��7KH�GDPDJHV�RU�RWKHU�ILQDQFLDO�GHWULPHQW�VXIIHUHG�

E\�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DUH�UHODWLYHO\�VPDOO�FRPSDUHG�WR�WKH�

EXUGHQ�DQG�H[SHQVH�WKDW�ZRXOG�EH�UHTXLUHG�WR�LQGLYLGXDOO\�OLWLJDWH�WKHLU�FODLPV�

DJDLQVW�)RUG��VR�LW�ZRXOG�EH�LPSUDFWLFDEOH�IRU�WKH�PHPEHUV�RI�WKH�&ODVVHV�WR�

LQGLYLGXDOO\�VHHN�UHGUHVV�IRU�)RUG¶V�ZURQJIXO�FRQGXFW��(YHQ�LI�&ODVV�PHPEHUV�

FRXOG�DIIRUG�LQGLYLGXDO�OLWLJDWLRQ��WKH�FRXUW�V\VWHP�FRXOG�QRW��,QGLYLGXDOL]HG�

OLWLJDWLRQ�FUHDWHV�D�SRWHQWLDO�IRU�LQFRQVLVWHQW�RU�FRQWUDGLFWRU\�MXGJPHQWV�DQG�

LQFUHDVHV�WKH�GHOD\�DQG�H[SHQVH�WR�DOO�SDUWLHV�DQG�WKH�FRXUW�V\VWHP��%\�FRQWUDVW��WKH�
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FODVV�DFWLRQ�GHYLFH�SUHVHQWV�IDU�IHZHU�PDQDJHPHQW�GLIILFXOWLHV�DQG�SURYLGHV�WKH�

EHQHILWV�RI�VLQJOH�DGMXGLFDWLRQ��HFRQRP\�RI�VFDOH��DQG�FRPSUHKHQVLYH�VXSHUYLVLRQ�

E\�D�VLQJOH�FRXUW��

 &/$,06�

 &ODLPV�EURXJKW�RQ�EHKDOI�RI�WKH�1DWLRQZLGH�5,&2�&ODVV�

&2817���
�

9,2/$7,216�2)�5$&.(7((5�,1)/8(1&('�$1'��
&255837�25*$1,=$7,216�$&7��5,&2��
9,2/$7,21�2)����8�6�&���������&����'���

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�HDFK�SUHFHGLQJ�DQG�VXFFHHGLQJ�

SDUDJUDSK�DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

����� 3ODLQWLIIV�EULQJ�WKLV�&RXQW�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�

1DWLRQZLGH�5,&2�&ODVV�DJDLQVW�'HIHQGDQWV�)RUG��5REHUW�%RVFK�*PE+��DQG�

5REHUW�%RVFK�//&��FROOHFWLYHO\��³5,&2�'HIHQGDQWV´���

����� 7KH�5,&2�'HIHQGDQWV�DUH�DOO�³SHUVRQV´�XQGHU����8�6�&������������

EHFDXVH�WKH\�DUH�FDSDEOH�RI�KROGLQJ��DQG�GR�KROG��³D�OHJDO�RU�EHQHILFLDO�LQWHUHVW�LQ�

SURSHUW\�´��

����� 6HFWLRQ������F��PDNHV�LW�³XQODZIXO�IRU�DQ\�SHUVRQ�HPSOR\HG�E\�RU�

DVVRFLDWHG�ZLWK�DQ\�HQWHUSULVH�HQJDJHG�LQ��RU�WKH�DFWLYLWLHV�RI�ZKLFK�DIIHFW��

LQWHUVWDWH�RU�IRUHLJQ�FRPPHUFH��WR�FRQGXFW�RU�SDUWLFLSDWH��GLUHFWO\�RU�LQGLUHFWO\��LQ�

WKH�FRQGXFW�RI�VXFK�HQWHUSULVH¶V�DIIDLUV�WKURXJK�D�SDWWHUQ�RI�UDFNHWHHULQJ�DFWLYLW\�´�

6HFWLRQ������G���LQ�WXUQ��PDNHV�LW�XQODZIXO�IRU�³DQ\�SHUVRQ�WR�FRQVSLUH�WR�YLRODWH�´��
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����� )RU�PDQ\�\HDUV�QRZ��WKH�5,&2�'HIHQGDQWV�KDYH�DJJUHVVLYHO\�VRXJKW�

WR�LQFUHDVH�WKH�VDOHV�RI�3ROOXWLQJ�)RUG�9HKLFOHV�LQ�DQ�HIIRUW�WR�EROVWHU�UHYHQXH��

DXJPHQW�SURILWV��DQG�LQFUHDVH�)RUG¶V�VKDUH�RI�WKH�GLHVHO�WUXFN�PDUNHW��)LQGLQJ�LW�

LPSRVVLEOH�WR�DFKLHYH�WKHLU�JRDOV�ODZIXOO\��KRZHYHU��WKH�5,&2�'HIHQGDQWV�UHVRUWHG�

LQVWHDG�WR�RUFKHVWUDWLQJ�D�IUDXGXOHQW�VFKHPH�DQG�FRQVSLUDF\��,Q�SDUWLFXODU��WKH�

5,&2�'HIHQGDQWV��DORQJ�ZLWK�RWKHU�HQWLWLHV�DQG�LQGLYLGXDOV��FUHDWHG�DQG�RU�

SDUWLFLSDWHG�LQ�WKH�DIIDLUV�RI�DQ�LOOHJDO�HQWHUSULVH��³6XSHU�'XW\�'LHVHO�)UDXG�

(QWHUSULVH´��ZKRVH�GLUHFW�SXUSRVH�ZDV�WR�GHFHLYH�WKH�UHJXODWRUV�DQG�WKH�SXEOLF�LQWR�

EHOLHYLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�³FOHDQ´�DQG�³HQYLURQPHQWDOO\�

IULHQGO\�´�$V�H[SODLQHG�LQ�JUHDWHU�GHWDLO�EHORZ��WKH�5,&2�'HIHQGDQWV¶�DFWV�LQ�

IXUWKHUDQFH�RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�YLRODWH�6HFWLRQV������F��DQG�

�G���

 7KH�PHPEHUV�RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH��

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�

FRQVLVWHG�RI�DW�OHDVW�WKH�IROORZLQJ�HQWLWLHV�DQG�LQGLYLGXDOV��)RUG��5REHUW�%RVFK�

*PE+��DQG�5REHUW�%RVFK�//&���

����� 5REHUW�%RVFK�*PE+�DQG�5REHUW�%RVFK�//&�WHVWHG��PDQXIDFWXUHG��

DQG�VROG�WKH�HOHFWURQLF�FRQWURO�PRGXOH��(&0��WKDW�PDQDJHG�WKH�HPLVVLRQ�FRQWURO�

V\VWHP�XVHG�E\�)RUG�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��7KLV�SDUWLFXODU�(&0�LV�PRUH�

IRUPDOO\�UHIHUUHG�WR�DV�WKH�(OHFWURQLF�'LHVHO�&RQWURO�8QLW�����
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����� 'HIHQGDQW�%RVFK�*PE+�LV�D�PXOWLQDWLRQDO�HQJLQHHULQJ�DQG�

HOHFWURQLFV�FRPSDQ\�KHDGTXDUWHUHG�LQ�*HUOLQJHQ��*HUPDQ\��ZKLFK�KDV�KXQGUHGV�RI�

VXEVLGLDULHV�DQG�FRPSDQLHV��,W�ZKROO\�RZQV�GHIHQGDQW�%RVFK�//&��D�'HODZDUH�

OLPLWHG�OLDELOLW\�FRPSDQ\�KHDGTXDUWHUHG�LQ�)DUPLQJWRQ�+LOOV��0LFKLJDQ��$V�

H[SODLQHG�DERYH��%RVFK¶V�VHFWRUV�DQG�GLYLVLRQV�DUH�JURXSHG�E\�VXEMHFW�PDWWHU��QRW�

ORFDWLRQ��0RELOLW\�6ROXWLRQV��IRUPHUO\�$XWRPRWLYH�7HFKQRORJ\��LV�WKH�%RVFK�

VHFWRU�DW�LVVXH��SDUWLFXODUO\�LWV�'LHVHO�6HUYLFHV�GLYLVLRQ��DQG�LW�HQFRPSDVVHV�

HPSOR\HHV�RI�%RVFK�*PE+�DQG�%RVFK�//&��7KHVH�LQGLYLGXDOV�ZHUH�UHVSRQVLEOH�

IRU�WKH�GHVLJQ��PDQXIDFWXUH��GHYHORSPHQW��FXVWRPL]DWLRQ��DQG�VXSSO\�RI�WKH�GHIHDW�

GHYLFH�WR�)RUG�IRU�XVH�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV���

����� %RVFK�ZRUNHG�ZLWK�)RUG��9RONVZDJHQ��0HUFHGHV��*HQHUDO�0RWRUV��

DQG�)&$�WR�GHYHORS�DQG�LPSOHPHQW�D�VSHFLILF�DQG�XQLTXH�VHW�RI�VRIWZDUH�

DOJRULWKPV�IRU�HDFK�FRPSDQ\�WR�VXUUHSWLWLRXVO\�HYDGH�HPLVVLRQV�UHJXODWLRQV��%RVFK�

FXVWRPL]HG�WKHLU�('&�8QLW���V�IRU�LQVWDOODWLRQ�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�

XQLTXH�VRIWZDUH�FRGH�WR�GHWHFW�ZKHQ�LW�ZDV�XQGHUJRLQJ�HPLVVLRQV�WHVWLQJ��DV�

GHVFULEHG�DERYH��DQG�GLG�VR�IRU�RWKHU�YHKLFOHV�ZLWK�GHIHDW�GHYLFHV�LQ�9RONVZDJHQ�

DQG�0HUFHGHV�YHKLFOHV����

�������������������������������������������
���([KLELW�����0LFKDHO�7D\ORU��(3$�,QYHVWLJDWLQJ�%RVFK�RYHU�9:�'LHVHO�

&KHDWHU�6RIWZDUH��&DU�DQG�'ULYHU��1RY�������������KWWS���EORJ�FDUDQGGULYHU�FRP�
HSD�LQYHVWLJDWLQJ�ERVFK�RYHU�YZ�GLHVHO�FKHDWHU�VRIWZDUH���
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����� %RVFK¶V�FRQGXFW�ZLWK�UHVSHFW�WR�9RONVZDJHQ�DQG�RWKHU�PDQXIDFWXUHUV��

RXWOLQHG�EHORZ��DGGV�SODXVLELOLW\�WR�LWV�SDUWLFLSDWLRQ�LQ�WKH�HQWHUSULVH�GHVFULEHG�

KHUHLQ��)RU�H[DPSOH��%RVFK�ZDV�ZHOO�DZDUH�WKDW�WKH�('&�8QLW����ZRXOG�EH�XVHG�

E\�DXWRPRELOH�PDQXIDFWXUHUV��LQFOXGLQJ�)RUG��WR�FKHDW�RQ�HPLVVLRQV�WHVWLQJ��%RVFK�

ZDV�DOVR�FULWLFDO�WR�WKH�FRQFHDOPHQW�RI�WKH�GHIHDW�GHYLFH�LQ�FRPPXQLFDWLRQV�ZLWK�

8�6��UHJXODWRUV�DQG�ZHQW�HYHQ�IXUWKHU�WR�DFWLYHO\�OREE\�8�6��ODZPDNHUV�RQ�EHKDOI�

RI�9RONVZDJHQ�DQG�LWV�³FOHDQ�GLHVHO´�YHKLFOHV���

����� ('&�8QLW����FRXOG�QRW�HIIHFWLYHO\�ORZHU�12[�HPLVVLRQV�WR�OHJDO�

OHYHOV�GXULQJ�QRUPDO�RSHUDWLQJ�FRQGLWLRQV��,Q�RUGHU�WR�SDVV�WKH�HPLVVLRQV�WHVW��WKHQ��

('&�8QLW����LV�HTXLSSHG�ZLWK�D�³GHIHDW�GHYLFH�´�ZKLFK�LV�VRIWZDUH�WKDW�DOORZV�WKH�

YHKLFOH�WR�GHWHUPLQH�ZKHWKHU�LW�LV�EHLQJ�RSHUDWHG�XQGHU�QRUPDO�FRQGLWLRQV�RU�

WHVWLQJ�FRQGLWLRQV��

����� 7KH�('&����(&8�ZDV�PDQXIDFWXUHG�E\�%RVFK�*PE+�DQG�VROG�WR�

)RUG��%RVFK�EXLOW�WKH�(&8�KDUGZDUH�DQG�GHYHORSHG�WKH�VRIWZDUH�UXQQLQJ�LQ�WKH�

(&8��%RVFK�GHYHORSHG�D�³IXQFWLRQ�VKHHW´�WKDW�GRFXPHQWV�WKH�IXQFWLRQDO�EHKDYLRU�

RI�D�SDUWLFXODU�UHOHDVH�RI�WKH�(&8�ILUPZDUH��$OO�IXQFWLRQ�VKHHWV�XVHG�LQ�WKH�)RUG�

('&��RQ�LQIRUPDWLRQ�DQG�EHOLHI��EHDU�D�³5REHUW�%RVFK�*PE+´�FRS\ULJKW��

����� $V�ZDV�SXEOLFO\�UHSRUWHG��WKH�%RVFK�GHIHQGDQWV��VHHNLQJ�WR�FRQFHDO�

WKHLU�LQYROYHPHQW�LQ�WKH�XQODZIXO�9RONVZDJHQ�'LHVHOV��VHQW�D�OHWWHU�WR�9RONVZDJHQ�

$*�LQ������VWDWLQJ�WKDW�9RONVZDJHQ�'LHVHOV�FRXOG�QRW�EH�ODZIXOO\�RSHUDWHG�LI�WKH�
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/17�RU�6&5�DIWHU�WUHDWPHQW�V\VWHP�ZDV�GLVDEOHG����7KH�H[DFW�VDPH�ORJLF�DSSOLHV�

WR�WKH�)RUG�3ROOXWLQJ�)RUG�9HKLFOHV²L�H���WKH\�FRXOG�QRW�EH�ODZIXOO\�RSHUDWHG�ZLWK�

WKH�GHIHDW�GHYLFH��

����� ,QGHHG��QRWZLWKVWDQGLQJ�WKHLU�NQRZOHGJH�WKDW�WKH�9RONVZDJHQ�'LHVHOV�

FRXOG�QRW�EH�ODZIXOO\�RSHUDWHG�LI�WKH�HPLVVLRQV�V\VWHP�ZDV�GLVDEOHG��WKH�%RVFK�

GHIHQGDQWV��GULYHQ�WR�FHPHQW�WKHLU�SRVLWLRQ�DV�D�OHDGLQJ�VXSSOLHU�RI�GLHVHO�HPLVVLRQV�

HTXLSPHQW��ZHQW�RQ�WR�VHOO�DSSUR[LPDWHO\�HOHYHQ�PLOOLRQ�('&�8QLW���V�WR�

9RONVZDJHQ�RYHU�DQ�HLJKW�\HDU�SHULRG�DQG�VROG�KXQGUHGV�RI�WKRXVDQGV�RI�('&�

XQLWV�WR�)RUG�IRU�XVH�LQ�3ROOXWLQJ�)RUG�9HKLFOHV��DV�ZHOO�DV�KXQGUHGV�RI�WKRXVDQGV�

RI�XQLWV�WR�0HUFHGHV�DQG�)&$�����

����� 7KH�SHUVRQV�DQG�HQWLWLHV�GHVFULEHG�LQ�WKH�SUHFHGLQJ�VHFWLRQ�DUH�

PHPEHUV�RI�DQG�FRQVWLWXWH�DQ�³DVVRFLDWLRQ�LQ�IDFW´�HQWHUSULVH��

����� $W�DOO�UHOHYDQW�WLPHV��WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH���D��KDG�

DQ�H[LVWHQFH�VHSDUDWH�DQG�GLVWLQFW�IURP�HDFK�'HIHQGDQW���E��ZDV�VHSDUDWH�DQG�

GLVWLQFW�IURP�WKH�SDWWHUQ�RI�UDFNHWHHULQJ�LQ�ZKLFK�WKH�5,&2�'HIHQGDQWV�HQJDJHG��

DQG��F��ZDV�DQ�RQJRLQJ�RUJDQL]DWLRQ�FRQVLVWLQJ�RI�OHJDO�HQWLWLHV��LQFOXGLQJ�)RUG��

�������������������������������������������
���([KLELW�����6WHI�6KUDGHU��)HGV�$UH�1RZ�,QYHVWLJDWLQJ�9RONVZDJHQ�6XSSOLHU�

%RVFK�2YHU�'LHVHOJDWH��-DORSQLN��1RY�������������KWWS���MDORSQLN�FRP�IHGV�DUH�
QRZ�LQYHVWLJDWLQJ�YRONVZDJHQ�VXSSOLHU�ERVFK�RY�������������

���([KLELW�����0LFKDHO�7D\ORU��(3$�,QYHVWLJDWLQJ�%RVFK�RYHU�9:�'LHVHO�
&KHDWHU�6RIWZDUH��&DU�DQG�'ULYHU��1RY�������������KWWS���EORJ�FDUDQGGULYHU�FRP�
HSD�LQYHVWLJDWLQJ�ERVFK�RYHU�YZ�GLHVHO�FKHDWHU�VRIWZDUH���
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WKH�%RVFK�GHIHQGDQWV��DQG�RWKHU�HQWLWLHV�DQG�LQGLYLGXDOV�DVVRFLDWHG�IRU�WKH�FRPPRQ�

SXUSRVH�RI�GHVLJQLQJ��PDQXIDFWXULQJ��GLVWULEXWLQJ��WHVWLQJ��DQG�RU�VHOOLQJ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WKURXJK�IUDXGXOHQW�&2&V�DQG�(2V��IDOVH�HPLVVLRQV�WHVWV��

GHFHSWLYH�DQG�PLVOHDGLQJ�PDUNHWLQJ�DQG�PDWHULDOV��DQG�GHULYLQJ�SURILWV�DQG�

UHYHQXHV�IURP�WKRVH�DFWLYLWLHV��(DFK�PHPEHU�RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�

(QWHUSULVH�VKDUHG�LQ�WKH�ERXQW\�JHQHUDWHG�E\�WKH�HQWHUSULVH²L�H���E\�VKDULQJ�WKH�

EHQHILW�GHULYHG�IURP�LQFUHDVHG�VDOHV�UHYHQXH�JHQHUDWHG�E\�WKH�VFKHPH�WR�GHIUDXG�

FRQVXPHUV�DQG�IUDQFKLVH�GHDOHUV�DOLNH�QDWLRQZLGH��

����� 7KH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�IXQFWLRQHG�E\�VHOOLQJ�

YHKLFOHV�DQG�FRPSRQHQW�SDUWV�WR�WKH�FRQVXPLQJ�SXEOLF��0DQ\�RI�WKHVH�SURGXFWV�DUH�

OHJLWLPDWH��LQFOXGLQJ�YHKLFOHV�WKDW�GR�QRW�FRQWDLQ�GHIHDW�GHYLFHV�DQG�VRIWZDUH�

FDSDEOH�RI�DOORZLQJ�WKH�HQJLQH�WR�PDQLSXODWH�WKH�VRIWZDUH�VXFK�WKDW�WKH�HPLVVLRQV�

V\VWHP�LV�WXUQHG�RQ�RU�RII�DW�FHUWDLQ�WLPHV��+RZHYHU��WKH�5,&2�'HIHQGDQWV�DQG�

WKHLU�FR�FRQVSLUDWRUV��WKURXJK�WKHLU�LOOHJDO�(QWHUSULVH��HQJDJHG�LQ�D�SDWWHUQ�RI�

UDFNHWHHULQJ�DFWLYLW\��ZKLFK�LQYROYHV�D�IUDXGXOHQW�VFKHPH�WR�LQFUHDVH�UHYHQXH�IRU�

'HIHQGDQWV�DQG�WKH�RWKHU�HQWLWLHV�DQG�LQGLYLGXDOV�DVVRFLDWHG�LQ�IDFW�ZLWK�WKH�

(QWHUSULVH¶V�DFWLYLWLHV�WKURXJK�WKH�LOOHJDO�VFKHPH�WR�VHOO�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��

����� 7KH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�HQJDJHG�LQ�DQG�LWV�DFWLYLWLHV�

DIIHFWHG�LQWHUVWDWH�DQG�IRUHLJQ�FRPPHUFH�EHFDXVH�LW�LQYROYHG�FRPPHUFLDO�DFWLYLWLHV�
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DFURVV�VWDWH�ERXQGDULHV��VXFK�DV�WKH�PDUNHWLQJ��SURPRWLRQ��DGYHUWLVHPHQW�DQG�VDOH�

RU�OHDVH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKURXJKRXW�WKH�FRXQWU\�DQG�WKH�UHFHLSW�RI�

PRQLHV�IURP�WKH�VDOH�RI�WKH�VDPH��

����� :LWKLQ�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH��WKHUH�ZDV�D�FRPPRQ�

FRPPXQLFDWLRQ�QHWZRUN�E\�ZKLFK�FR�FRQVSLUDWRUV�VKDUHG�LQIRUPDWLRQ�RQ�D�UHJXODU�

EDVLV��7KH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�XVHG�WKLV�FRPPRQ�FRPPXQLFDWLRQ�

QHWZRUN�IRU�WKH�SXUSRVH�RI�PDQXIDFWXULQJ��PDUNHWLQJ��WHVWLQJ��DQG�RU�VHOOLQJ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WR�WKH�JHQHUDO�SXEOLF�QDWLRQZLGH��

����� (DFK�SDUWLFLSDQW�LQ�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�KDG�D�

V\VWHPDWLF�OLQNDJH�WR�HDFK�RWKHU�WKURXJK�FRUSRUDWH�WLHV��FRQWUDFWXDO�UHODWLRQVKLSV��

ILQDQFLDO�WLHV��DQG�FRQWLQXLQJ�FRRUGLQDWLRQ�RI�DFWLYLWLHV��7KURXJK�WKH�6XSHU�'XW\�

'LHVHO�)UDXG�(QWHUSULVH��WKH�5,&2�'HIHQGDQWV�IXQFWLRQHG�DV�D�FRQWLQXLQJ�XQLW�ZLWK�

WKH�SXUSRVH�RI�IXUWKHULQJ�WKH�LOOHJDO�VFKHPH�DQG�WKHLU�FRPPRQ�SXUSRVHV�RI�

LQFUHDVLQJ�WKHLU�UHYHQXHV�DQG�PDUNHW�VKDUH��DQG�PLQLPL]LQJ�ORVVHV��

����� 7KH�5,&2�'HIHQGDQWV�SDUWLFLSDWHG�LQ�WKH�RSHUDWLRQ�DQG�PDQDJHPHQW�

RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�E\�GLUHFWLQJ�LWV�DIIDLUV��DV�GHVFULEHG�

KHUHLQ��:KLOH�WKH�5,&2�'HIHQGDQWV�SDUWLFLSDWHG�LQ��DQG�DUH�PHPEHUV�RI��WKH�

HQWHUSULVH��WKH\�KDYH�D�VHSDUDWH�H[LVWHQFH�IURP�WKH�HQWHUSULVH��LQFOXGLQJ�GLVWLQFW�

OHJDO�VWDWXVHV��GLIIHUHQW�RIILFHV�DQG�UROHV��EDQN�DFFRXQWV��RIILFHUV��GLUHFWRUV��
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HPSOR\HHV��LQGLYLGXDO�SHUVRQKRRG��UHSRUWLQJ�UHTXLUHPHQWV��DQG�ILQDQFLDO�

VWDWHPHQWV��

����� )RUG�H[HUWHG�VXEVWDQWLDO�FRQWURO�DQG�SDUWLFLSDWHG�LQ�WKH�DIIDLUV�RI�WKH�

6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�E\���

D� 'HVLJQLQJ�LQ�FRQMXQFWLRQ�ZLWK�5REHUW�%RVFK�
*PE+�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�GHIHDW�
GHYLFHV��

E� )DLOLQJ�WR�FRUUHFW�RU�GLVDEOH�WKH�GHIHDW�GHYLFHV��

F� 0DQXIDFWXULQJ��GLVWULEXWLQJ��DQG�VHOOLQJ�WKH�
3ROOXWLQJ�)RUG�9HKLFOHV�WKDW�HPLWWHG�JUHDWHU�
SROOXWLRQ�WKDQ�DOORZDEOH�XQGHU�WKH�DSSOLFDEOH�
UHJXODWLRQV��

G� 0LVUHSUHVHQWLQJ�DQG�RPLWWLQJ��RU�FDXVLQJ�VXFK�
PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�WR�EH�PDGH��
YHKLFOH�VSHFLILFDWLRQV�RQ�&2&�DQG�(2�
DSSOLFDWLRQV��

H� ,QWURGXFLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�LQWR�WKH�
VWUHDP�RI�8�6��FRPPHUFH�ZLWKRXW�D�YDOLG�&2&�
DQG�RU�(2��

I� &RQFHDOLQJ�WKH�H[LVWHQFH�RI�WKH�GHIHDW�GHYLFHV�DQG�
WKH�XQODZIXOO\�KLJK�HPLVVLRQV�IURP�UHJXODWRUV�DQG�
WKH�SXEOLF��

J� 3HUVLVWLQJ�LQ�WKH�PDQXIDFWXULQJ��GLVWULEXWLRQ��DQG�
VDOH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HYHQ�DIWHU�
TXHVWLRQV�ZHUH�UDLVHG�DERXW�WKH�HPLVVLRQV�WHVWLQJ�
DQG�GLVFUHSDQFLHV�FRQFHUQLQJ�WKH�VDPH��

K� 0LVOHDGLQJ�JRYHUQPHQW�UHJXODWRUV�DV�WR�WKH�QDWXUH�
RI�WKH�GHIHDW�GHYLFHV�DQG�WKH�GHIHFWV�LQ�WKH�
3ROOXWLQJ�)RUG�9HKLFOHV��

L� 0LVOHDGLQJ�WKH�GULYLQJ�SXEOLF�DV�WR�WKH�QDWXUH�RI�
WKH�GHIHDW�GHYLFHV�DQG�WKH�GHIHFWV�LQ�WKH�3ROOXWLQJ�
)RUG�9HKLFOHV��
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M� 'HVLJQLQJ�DQG�GLVWULEXWLQJ�PDUNHWLQJ�PDWHULDOV�
WKDW�PLVUHSUHVHQWHG�DQG�FRQFHDOHG�WKH�GHIHFWV�LQ�
WKH�YHKLFOHV��

N� 2WKHUZLVH�PLVUHSUHVHQWLQJ�RU�FRQFHDOLQJ�WKH�
GHIHFWLYH�QDWXUH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�
IURP�WKH�SXEOLF�DQG�UHJXODWRUV��DQG�

O� ,OOHJDOO\�VHOOLQJ�DQG�RU�GLVWULEXWLQJ�WKH�3ROOXWLQJ�
)RUG�9HKLFOHV��FROOHFWLQJ�UHYHQXHV�DQG�SURILWV�
IURP�WKH�VDOH�RI�VXFK�SURGXFWV��DQG�HQVXULQJ�WKDW�
WKH�RWKHU�5,&2�'HIHQGDQWV�DQG�XQQDPHG�FR�
FRQVSLUDWRUV�FRPSOLHG�ZLWK�WKH�IUDXGXOHQW�VFKHPH��

����� %RVFK�DOVR�SDUWLFLSDWHG�LQ��RSHUDWHG��DQG�RU�GLUHFWHG�WKH�6XSHU�'XW\�

'LHVHO�)UDXG�(QWHUSULVH��%RVFK�SDUWLFLSDWHG�LQ�WKH�IUDXGXOHQW�VFKHPH�E\�

PDQXIDFWXULQJ��LQVWDOOLQJ��WHVWLQJ��PRGLI\LQJ��DQG�VXSSO\LQJ�WKH�('&�8QLW����

ZKLFK�RSHUDWHG�DV�D�³GHIHDW�GHYLFH´�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��%RVFK�

H[HUFLVHG�WLJKW�FRQWURO�RYHU�WKH�FRGLQJ�DQG�RWKHU�DVSHFWV�RI�WKH�GHIHDW�GHYLFH�

VRIWZDUH�DQG�FORVHO\�FROODERUDWHG�ZLWK�)RUG�WR�GHYHORS��FXVWRPL]H��DQG�FDOLEUDWH�

WKH�GHIHDW�GHYLFHV��$GGLWLRQDOO\��%RVFK�FRQWLQXRXVO\�FRRSHUDWHG�ZLWK�)RUG�WR�

HQVXUH�WKDW�WKH�('&�8QLW����ZDV�IXOO\�LQWHJUDWHG�LQWR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

%RVFK�DOVR�SDUWLFLSDWHG�LQ�WKH�DIIDLUV�RI�WKH�(QWHUSULVH�E\�FRQFHDOLQJ�WKH�GHIHDW�

GHYLFHV�RQ�8�6��GRFXPHQWDWLRQ�DQG�LQ�FRPPXQLFDWLRQV�ZLWK�8�6��UHJXODWRUV��DQG�

E\�SURPRWLQJ�³FOHDQ�'LHVHO´�WKURXJKRXW�WKH�8QLWHG�6WDWHV��%RVFK�FROOHFWHG�WHQV�RI�

PLOOLRQV�RI�GROODUV�LQ�UHYHQXHV�DQG�SURILWV�IURP�WKH�KLGGHQ�GHIHDW�GHYLFHV�LQVWDOOHG�

LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV���
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����� :LWKRXW�WKH�5,&2�'HIHQGDQWV¶�ZLOOLQJ�SDUWLFLSDWLRQ��LQFOXGLQJ�

%RVFK¶V�DFWLYH�LQYROYHPHQW�LQ�GHYHORSLQJ�DQG�VXSSO\LQJ�WKH�FULWLFDO�GHIHDW�GHYLFHV�

IRU�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH¶V�VFKHPH�

DQG�FRPPRQ�FRXUVH�RI�FRQGXFW�ZRXOG�QRW�KDYH�EHHQ�VXFFHVVIXO���

����� 7KH�5,&2�'HIHQGDQWV�GLUHFWHG�DQG�FRQWUROOHG�WKH�RQJRLQJ�

RUJDQL]DWLRQ�QHFHVVDU\�WR�LPSOHPHQW�WKH�VFKHPH�DW�PHHWLQJV�DQG�WKURXJK�

FRPPXQLFDWLRQV�RI�ZKLFK�3ODLQWLIIV�FDQQRW�IXOO\�NQRZ�DW�SUHVHQW�EHFDXVH�VXFK�

LQIRUPDWLRQ�OLHV�LQ�WKH�'HIHQGDQWV¶�DQG�RWKHUV¶�KDQGV��

����� 7KH�PHPEHUV�RI�WKH�6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�DOO�VHUYHG�D�

FRPPRQ�SXUSRVH��QDPHO\��WR�RXWVHOO�WKHLU�ODZ�DELGLQJ�FRPSHWLWRUV�DQG�LQFUHDVH�

WKHLU�UHYHQXHV�WKURXJK�WKH�VDOH�RI�DV�PDQ\�3ROOXWLQJ�)RUG�9HKLFOHV��LQFOXGLQJ�WKH�

HPLVVLRQV�FRPSRQHQWV�PDGH�DQG�VROG�E\�%RVFK��DV�SRVVLEOH��(DFK�PHPEHU�RI�WKH�

6XSHU�'XW\�'LHVHO�)UDXG�(QWHUSULVH�VKDUHG�WKH�ERXQW\�JHQHUDWHG�E\�WKH�

HQWHUSULVH²L�H���E\�VKDULQJ�WKH�EHQHILW�GHULYHG�IURP�LQFUHDVHG�VDOHV�UHYHQXH�

JHQHUDWHG�E\�WKH�VFKHPH�WR�GHIUDXG��)RUG�VROG�PRUH�3ROOXWLQJ�)RUG�9HKLFOHV�E\�

XWLOL]LQJ�DQ�HPLVVLRQ�FRQWURO�V\VWHP�WKDW�ZDV�FKHDSHU�WR�LQVWDOO�DQG�DOORZHG�IRU�

JHQHURXV�SHUIRUPDQFH�DQG�HIILFLHQF\�WXQLQJ��DOO�ZKLOH�FKDUJLQJ�FRQVXPHUV�D�

SUHPLXP�IRU�SXUSRUWHGO\�³FOHDQ´�DQG�³IXHO�HIILFLHQW´�3ROOXWLQJ�)RUG�9HKLFOHV��7KH�

%RVFK�GHIHQGDQWV��LQ�WXUQ��VROG�PRUH�('&�8QLWV�EHFDXVH�)RUG�PDQXIDFWXUHG�DQG�

VROG�PRUH�3ROOXWLQJ�)RUG�9HKLFOHV��7KH�5,&2�'HIHQGDQWV�DFKLHYHG�WKHLU�FRPPRQ�
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SXUSRVH�E\�UHSHDWHGO\�PLVUHSUHVHQWLQJ�DQG�FRQFHDOLQJ�WKH�QDWXUH�RI�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV�DQG�WKH�DELOLW\�RI�WKH�HPLVVLRQ�FRQWURO�V\VWHPV��LQFOXGLQJ�WKH�%RVFK�

VXSSOLHG�SDUWV��WR�HIIHFWLYHO\�UHGXFH�WR[LF�HPLVVLRQV�GXULQJ�QRUPDO�RSHUDWLQJ�

FRQGLWLRQV���

����� 7KH�5,&2�'HIHQGDQWV�FRQWLQXHG�WKHLU�HQWHUSULVH�HYHQ�DIWHU�WKH�

9RONVZDJHQ�VFDQGDO�EHFDPH�SXEOLF�LQ�6HSWHPEHU�������)RUG�FRQWLQXHG�WR�

PDQXIDFWXUH�DQG�VHOO������3ROOXWLQJ�)RUG�9HKLFOHV��$VVXPLQJ�WRS�H[HFXWLYHV�DW�

)RUG�GLG�QRW�NQRZ�RI�WKH�GHIHDW�GHYLFHV�LQ�LWV�YHKLFOHV��DQ�DVVXPSWLRQ�QRW�WUXH�RI�

9RONVZDJHQ�RU�%RVFK���D�UHVSRQVLEOH�FKLHI�H[HFXWLYH�ZRXOG�KDYH�LQTXLUHG��'R�ZH�

KDYH�D�GLHVHO�SUREOHP"�(LWKHU�WRS�H[HFXWLYHV�DW�)RUG�IDLOHG�WR�DVN�TXHVWLRQV�RU�WKH\�

DJUHHG�WR�FRQWLQXH�D�FRYHU�XS�EHFDXVH�)RUG�GLG�QRW�VWRS�VHOOLQJ�3ROOXWLQJ�)RUG�

9HKLFOHV�DQG�KDV�FRQWLQXHG�WR�FRQFHDO�WKH�WUXWK��

����� ,Q�IDFW��)RUG�DFNQRZOHGJHG�LQ�LWV������$QQXDO�5HSRUW�WKH�8�6��

HQIRUFHPHQW�DFWLRQ�DJDLQVW�9RONVZDJHQ�DQG�WKDW�³7KH�HPHUJHQFH�RI�WKLV�LVVXH�KDV�

OHG�WR�LQFUHDVHG�VFUXWLQ\�RI�DXWRPDNHU�HPLVVLRQ�WHVWLQJ�E\�UHJXODWRUV�DURXQG�WKH�

ZRUOG�´���)RUG��GHVSLWH�WKLV�DFNQRZOHGJHPHQW��FRQWLQXHV�WR�FRQFHDO�WKH�HPLVVLRQV�

LVVXH�ZLWK�UHVSHFW�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

�������������������������������������������
���([KLELW�����)RUG������$QQXDO�5HSRUW�DW�S������
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 7KH�SUHGLFDWH�DFWV�

����� 7R�FDUU\�RXW��RU�DWWHPSW�WR�FDUU\�RXW��WKH�VFKHPH�WR�GHIUDXG��WKH�5,&2�

'HIHQGDQWV�FRQGXFWHG�RU�SDUWLFLSDWHG�LQ�WKH�FRQGXFW�RI�WKH�DIIDLUV�RI�WKH�6XSHU�

'XW\�'LHVHO�)UDXG�(QWHUSULVH�WKURXJK�D�SDWWHUQ�RI�UDFNHWHHULQJ�DFWLYLW\�WKDW�

HPSOR\HG�WKH�XVH�RI�PDLO�DQG�ZLUH�IDFLOLWLHV��LQ�YLRODWLRQ�RI����8�6�&����������

�PDLO�IUDXG��DQG�������ZLUH�IUDXG����

����� 6SHFLILFDOO\��WKH�5,&2�'HIHQGDQWV�SDUWLFLSDWHG�LQ�WKH�VFKHPH�WR�

GHIUDXG�E\�XVLQJ�PDLO��WHOHSKRQH��DQG�WKH�,QWHUQHW�WR�WUDQVPLW�ZULWLQJV�WUDYHOOLQJ�LQ�

LQWHUVWDWH�RU�IRUHLJQ�FRPPHUFH���

����� 7KH�5,&2�'HIHQGDQWV¶�XVH�RI�WKH�PDLOV�DQG�ZLUHV�LQFOXGH�EXW�DUH�QRW�

OLPLWHG�WR�WKH�WUDQVPLVVLRQ��GHOLYHU\��RU�VKLSPHQW�RI�WKH�IROORZLQJ�E\�WKH�5,&2�

'HIHQGDQWV�RU�WKLUG�SDUWLHV�WKDW�ZHUH�IRUHVHHDEO\�FDXVHG�WR�EH�VHQW�DV�D�UHVXOW�RI�

'HIHQGDQWV¶�LOOHJDO�VFKHPH��

D� $SSOLFDWLRQ�IRU�FHUWLILFDWHV�VXEPLWWHG�WR�WKH�(3$�
DQG�&$5%��

E� 7KH�3ROOXWLQJ�)RUG�9HKLFOHV�WKHPVHOYHV��

F� &RPSRQHQW�SDUWV�IRU�WKH�GHIHDW�GHYLFHV��

G� (VVHQWLDO�KDUGZDUH�IRU�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

H� )DOVLILHG�HPLVVLRQ�WHVWV��

I� )UDXGXOHQWO\�REWDLQHG�&2&V�DQG�(2V��

J� 9HKLFOH�UHJLVWUDWLRQV�DQG�SODWHV�DV�D�UHVXOW�RI�WKH�
IUDXGXOHQWO\�REWDLQHG�&2&V�DQG�(2V��
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K� 'RFXPHQWV�DQG�FRPPXQLFDWLRQV�WKDW�IDFLOLWDWHG�
WKH�IDOVLILHG�HPLVVLRQ�WHVWV��

L� )DOVH�RU�PLVOHDGLQJ�FRPPXQLFDWLRQV�LQWHQGHG�WR�
OXOO�WKH�SXEOLF�DQG�UHJXODWRUV�IURP�GLVFRYHULQJ�WKH�
GHIHDW�GHYLFHV�DQG�RU�RWKHU�DX[LOLDU\�GHYLFHV��

M� 6DOHV�DQG�PDUNHWLQJ�PDWHULDOV��LQFOXGLQJ�
DGYHUWLVLQJ��ZHEVLWHV��SURGXFW�SDFNDJLQJ��
EURFKXUHV��DQG�ODEHOLQJ��ZKLFK�PLVUHSUHVHQWHG�DQG�
FRQFHDOHG�WKH�WUXH�QDWXUH�RI�WKH�3ROOXWLQJ�)RUG�
9HKLFOHV��

N� 'RFXPHQWV�LQWHQGHG�WR�IDFLOLWDWH�WKH�PDQXIDFWXUH�
DQG�VDOH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��LQFOXGLQJ�
ELOOV�RI�ODGLQJ��LQYRLFHV��VKLSSLQJ�UHFRUGV��UHSRUWV�
DQG�FRUUHVSRQGHQFH��

O� 'RFXPHQWV�WR�SURFHVV�DQG�UHFHLYH�SD\PHQW�IRU�WKH�
3ROOXWLQJ�)RUG�9HKLFOHV�E\�XQVXVSHFWLQJ�IUDQFKLVH�
GHDOHUV��LQFOXGLQJ�LQYRLFHV�DQG�UHFHLSWV��

P� 3D\PHQWV�WR�%RVFK��

Q� 'HSRVLWV�RI�SURFHHGV��

R� 6(&�ILOLQJV�ZKHUH�)RUG�KDV�IDLOHG�WR�GLVFORVH�WKH�
VFKHPH�DQG�KDV�FRQWLQXHG�WR�GR�VR�SRVW�WKH�
9RONVZDJHQ�VFDQGDO��DQG�

S� 2WKHU�GRFXPHQWV�DQG�WKLQJV��LQFOXGLQJ�HOHFWURQLF�
FRPPXQLFDWLRQV��

����� 7KH�5,&2�'HIHQGDQWV��LQ�IXUWKHUDQFH�RI�WKHLU�VFKHPH��XVHG�WKH�ZLUHV�

DQG�PDLOV�WR�DSSO\�IRU��RU�VXEPLW�UHYLVLRQV�WR��FHUWLILFDWHV�RI�FRPSOLDQFH�ZLWK�WKH�

&OHDQ�$LU�$FW�RI�������7KH�5,&2�'HIHQGDQWV�XVHG�WKH�PDLOV�RQ�DW�OHDVW�WKH�

IROORZLQJ�GDWHV�IRU�WKLV�SXUSRVH�RQ�0D\�����������6HSWHPEHU�����������$SULO�����

������$XJXVW�����������)HEUXDU\�����������$SULO�����������DQG�0D\�����������
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����� $V�SDUW�RI�WKH�RSHUDWLRQ�RI�WKH�(QWHUSULVH��)RUG�UHFHLYHG�IURP�WKH�(3$�

WKURXJK�WKH�8�6��0DLO��&HUWLILFDWHV�2I�&RQIRUPLW\�:LWK�WKH�&OHDQ�$LU�$FW�RI�������

7KHVH�&HUWLILFDWHV�ZHUH�LVVXHG�RQ�)HEUXDU\�����������-XQH�����������2FWREHU�����

������-XO\�����������)HEUXDU\�����������DQG�0D\�����������

����� 7KH�5,&2�'HIHQGDQWV�XWLOL]HG�WKH�LQWHUVWDWH�DQG�LQWHUQDWLRQDO�PDLO�

DQG�ZLUHV�IRU�WKH�SXUSRVH�RI�REWDLQLQJ�PRQH\�RU�SURSHUW\�E\�PHDQV�RI�WKH�

RPLVVLRQV��IDOVH�SUHWHQVH��DQG�PLVUHSUHVHQWDWLRQV�GHVFULEHG�WKHUHLQ���

����� 7KH�5,&2�'HIHQGDQWV�DOVR�XVHG�WKH�,QWHUQHW�DQG�RWKHU�HOHFWURQLF�

IDFLOLWLHV�WR�FDUU\�RXW�WKH�VFKHPH�DQG�FRQFHDO�WKH�RQJRLQJ�IUDXGXOHQW�DFWLYLWLHV��

6SHFLILFDOO\��)RUG�PDGH�PLVUHSUHVHQWDWLRQV�DERXW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�RQ�

)RUG�ZHEVLWHV��<RX7XEH��DQG�WKURXJK�DGV�RQOLQH��DOO�RI�ZKLFK�ZHUH�LQWHQGHG�WR�

PLVOHDG�UHJXODWRUV�DQG�WKH�SXEOLF�DERXW�WKH�IXHO�HIILFLHQF\��HPLVVLRQV�VWDQGDUGV��

DQG�RWKHU�SHUIRUPDQFH�PHWULFV��

����� 7KH�5,&2�'HIHQGDQWV�DOVR�FRPPXQLFDWHG�E\�8�6��0DLO��E\�LQWHUVWDWH�

IDFVLPLOH��DQG�E\�LQWHUVWDWH�HOHFWURQLF�PDLO�ZLWK�YDULRXV�RWKHU�DIILOLDWHV��UHJLRQDO�

RIILFHV��GLYLVLRQV��GHDOHUVKLSV��DQG�RWKHU�WKLUG�SDUW\�HQWLWLHV�LQ�IXUWKHUDQFH�RI�WKH�

VFKHPH��

����� 7KH�PDLO�DQG�ZLUH�WUDQVPLVVLRQV�GHVFULEHG�KHUHLQ�ZHUH�PDGH�LQ�

IXUWKHUDQFH�RI�WKH�5,&2�'HIHQGDQWV¶�VFKHPH�DQG�FRPPRQ�FRXUVH�RI�FRQGXFW�WR�

GHFHLYH�UHJXODWRUV�DQG�FRQVXPHUV�DQG�OXUH�FRQVXPHUV�LQWR�SXUFKDVLQJ�WKH�3ROOXWLQJ�
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)RUG�9HKLFOHV��ZKLFK�WKH�5,&2�'HIHQGDQWV�NQHZ�RU�UHFNOHVVO\�GLVUHJDUGHG�DV�

HPLWWLQJ�LOOHJDO�DPRXQWV�RI�SROOXWLRQ��GHVSLWH�WKHLU�DGYHUWLVLQJ�FDPSDLJQ�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�³FOHDQ´�GLHVHO�YHKLFOHV�RU�YHKLFOHV�ZLWK�D�

³UHPDUNDEOH�UHGXFWLRQ�LQ�HPLVVLRQ�´��

����� 0DQ\�RI�WKH�SUHFLVH�GDWHV�RI�WKH�IUDXGXOHQW�XVHV�RI�8�6��0DLO�DQG�

LQWHUVWDWH�ZLUH�IDFLOLWLHV�KDYH�EHHQ�GHOLEHUDWHO\�KLGGHQ�DQG�FDQQRW�EH�DOOHJHG�

ZLWKRXW�DFFHVV�WR�WKH�5,&2�'HIHQGDQWV¶�ERRNV�DQG�UHFRUGV��+RZHYHU��3ODLQWLIIV�

KDYH�GHVFULEHG�WKH�W\SHV�RI��DQG�LQ�VRPH�LQVWDQFHV��RFFDVLRQV�RQ�ZKLFK�WKH�

SUHGLFDWH�DFWV�RI�PDLO�DQG�RU�ZLUH�IUDXG�RFFXUUHG��7KH\�LQFOXGH�WKRXVDQGV�RI�

FRPPXQLFDWLRQV�WR�SHUSHWXDWH�DQG�PDLQWDLQ�WKH�VFKHPH��LQFOXGLQJ�WKH�WKLQJV�DQG�

GRFXPHQWV�GHVFULEHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV��

����� 7KH�5,&2�'HIHQGDQWV�KDYH�QRW�XQGHUWDNHQ�WKH�SUDFWLFHV�GHVFULEHG�

KHUHLQ�LQ�LVRODWLRQ��EXW�DV�SDUW�RI�D�FRPPRQ�VFKHPH�DQG�FRQVSLUDF\��,Q�YLRODWLRQ�RI�

���8�6�&���������G���WKH�5,&2�'HIHQGDQWV�FRQVSLUHG�WR�YLRODWH����8�6�&��

�������F���DV�GHVFULEHG�KHUHLQ��9DULRXV�RWKHU�SHUVRQV��ILUPV��DQG�FRUSRUDWLRQV��

LQFOXGLQJ�WKLUG�SDUW\�HQWLWLHV�DQG�LQGLYLGXDOV�QRW�QDPHG�DV�GHIHQGDQWV�LQ�WKLV�

&RPSODLQW��KDYH�SDUWLFLSDWHG�DV�FR�FRQVSLUDWRUV�ZLWK�WKH�5,&2�'HIHQGDQWV�LQ�WKHVH�

RIIHQVHV�DQG�KDYH�SHUIRUPHG�DFWV�LQ�IXUWKHUDQFH�RI�WKH�FRQVSLUDF\�WR�LQFUHDVH�RU�

PDLQWDLQ�UHYHQXHV��LQFUHDVH�PDUNHW�VKDUH��DQG�RU�PLQLPL]H�ORVVHV�IRU�WKH�5,&2�
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'HIHQGDQWV�DQG�WKHLU�XQQDPHG�FR�FRQVSLUDWRUV�WKURXJKRXW�WKH�LOOHJDO�VFKHPH�DQG�

FRPPRQ�FRXUVH�RI�FRQGXFW��

����� 7KH�5,&2�'HIHQGDQWV�DLGHG�DQG�DEHWWHG�RWKHUV�LQ�WKH�YLRODWLRQV�RI�WKH�

DERYH�ODZV��WKHUHE\�UHQGHULQJ�WKHP�LQGLFWDEOH�DV�SULQFLSDOV�LQ�WKH����8�6�&��

��������DQG������RIIHQVHV��

����� 7R�DFKLHYH�WKHLU�FRPPRQ�JRDOV��WKH�5,&2�'HIHQGDQWV�KLG�IURP�WKH�

JHQHUDO�SXEOLF�WKH�XQODZIXOQHVV�DQG�HPLVVLRQ�GDQJHUV�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�DQG�REIXVFDWHG�WKH�WUXH�QDWXUH�RI�WKH�GHIHFW�HYHQ�DIWHU�UHJXODWRUV�UDLVHG�

FRQFHUQV��7KH�5,&2�'HIHQGDQWV�VXSSUHVVHG�DQG�RU�LJQRUHG�ZDUQLQJV�IURP�WKLUG�

SDUWLHV��ZKLVWOHEORZHUV��DQG�JRYHUQPHQWDO�HQWLWLHV�DERXW�WKH�GLVFUHSDQFLHV�LQ�

HPLVVLRQV�WHVWLQJ�DQG�WKH�GHIHDW�GHYLFHV�SUHVHQW�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

����� 7KH�5,&2�'HIHQGDQWV�DQG�HDFK�PHPEHU�RI�WKH�FRQVSLUDF\��ZLWK�

NQRZOHGJH�DQG�LQWHQW��KDYH�DJUHHG�WR�WKH�RYHUDOO�REMHFWLYHV�RI�WKH�FRQVSLUDF\�DQG�

SDUWLFLSDWHG�LQ�WKH�FRPPRQ�FRXUVH�RI�FRQGXFW�WR�FRPPLW�DFWV�RI�IUDXG�DQG�

LQGHFHQF\�LQ�GHVLJQLQJ��PDQXIDFWXULQJ��GLVWULEXWLQJ��PDUNHWLQJ��WHVWLQJ��DQG�RU�

VHOOLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��DQG�WKH�GHIHDW�GHYLFHV�FRQWDLQHG�WKHUHLQ���

����� ,QGHHG��IRU�WKH�FRQVSLUDF\�WR�VXFFHHG��HDFK�RI�WKH�5,&2�'HIHQGDQWV�

DQG�WKHLU�FR�FRQVSLUDWRUV�KDG�WR�DJUHH�WR�LPSOHPHQW�DQG�XVH�WKH�VLPLODU�GHYLFHV�DQG�

IUDXGXOHQW�WDFWLFV²VSHFLILFDOO\��FRPSOHWH�VHFUHF\�DERXW�WKH�GHIHDW�GHYLFHV�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV��
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����� 7KH�5,&2�'HIHQGDQWV�NQHZ�DQG�LQWHQGHG�WKDW�JRYHUQPHQW�UHJXODWRUV��

DV�ZHOO�DV�3ODLQWLIIV�DQG�&ODVV�PHPEHUV��ZRXOG�UHO\�RQ�WKH�PDWHULDO�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�PDGH�E\�WKHP�DERXW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

7KH�5,&2�'HIHQGDQWV�NQHZ�DQG�LQWHQGHG�WKDW�3ODLQWLIIV�DQG�WKH�&ODVV�ZRXOG�LQFXU�

FRVWV�DQG�GDPDJHV�DV�D�UHVXOW��$V�IXOO\�DOOHJHG�KHUHLQ��3ODLQWLIIV�DQG�WKH�&ODVV�

UHOLHG�XSRQ�'HIHQGDQWV¶�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�WKDW�ZHUH�PDGH�RU�FDXVHG�

E\�WKHP��3ODLQWLIIV¶�UHOLDQFH�LV�PDGH�REYLRXV�E\�WKH�IDFW�WKDW������WKH\�SXUFKDVHG�

KXQGUHGV�RI�WKRXVDQGV�RI�YHKLFOHV�WKDW�QHYHU�VKRXOG�KDYH�EHHQ�LQWURGXFHG�LQWR�WKH�

8�6��VWUHDP�RI�FRPPHUFH�DQG�ZKRVH�ZRUWK�LV�IDU�OHVV�WKDQ�ZKDW�ZDV�SDLG��,Q�

DGGLWLRQ��WKH�(3$��&$5%��DQG�RWKHU�UHJXODWRUV�UHOLHG�RQ�WKH�PLVUHSUHVHQWDWLRQV�

DQG�PDWHULDO�RPLVVLRQV�PDGH�RU�FDXVHG�WR�EH�PDGH�E\�WKH�5,&2�'HIHQGDQWV��

RWKHUZLVH��)RUG�FRXOG�QRW�KDYH�REWDLQHG�YDOLG�&2&V�DQG�(2V�WR�VHOO�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV��

����� 7KH�5,&2�'HIHQGDQWV¶�FRQGXFW�LQ�IXUWKHUDQFH�RI�WKLV�VFKHPH�ZDV�

LQWHQWLRQDO��3ODLQWLIIV�DQG�WKH�&ODVV�ZHUH�KDUPHG�DV�D�UHVXOW�RI�WKH�5,&2�

'HIHQGDQWV¶�LQWHQWLRQDO�FRQGXFW��3ODLQWLIIV��WKH�&ODVV��UHJXODWRUV��DQG�FRQVXPHUV��

DPRQJ�RWKHUV��UHOLHG�RQ�WKH�5,&2�'HIHQGDQWV¶�PDWHULDO�PLVUHSUHVHQWDWLRQV�DQG�

RPLVVLRQV���

����� $V�GHVFULEHG�KHUHLQ��WKH�5,&2�'HIHQGDQWV�HQJDJHG�LQ�D�SDWWHUQ�RI�

UHODWHG�DQG�FRQWLQXRXV�SUHGLFDWH�DFWV�IRU�PDQ\�\HDUV��7KH�SUHGLFDWH�DFWV�
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FRQVWLWXWHG�D�YDULHW\�RI�XQODZIXO�DFWLYLWLHV��HDFK�FRQGXFWHG�ZLWK�WKH�FRPPRQ�

SXUSRVH�RI�GHIUDXGLQJ�3ODLQWLIIV�DQG�RWKHU�&ODVV�PHPEHUV�DQG�REWDLQLQJ�VLJQLILFDQW�

PRQLHV�DQG�UHYHQXHV�IURP�WKHP�DQG�WKURXJK�WKHP�ZKLOH�SURYLGLQJ�3ROOXWLQJ�)RUG�

9HKLFOHV�ZRUWK�VLJQLILFDQWO\�OHVV�WKDQ�WKH�LQYRLFH�SULFH�SDLG��7KH�SUHGLFDWH�DFWV�

DOVR�KDG�WKH�VDPH�RU�VLPLODU�UHVXOWV��SDUWLFLSDQWV��YLFWLPV��DQG�PHWKRGV�RI�

FRPPLVVLRQ��7KH�SUHGLFDWH�DFWV�ZHUH�UHODWHG�DQG�QRW�LVRODWHG�HYHQWV���

����� 7KH�SUHGLFDWH�DFWV�DOO�KDG�WKH�SXUSRVH�RI�JHQHUDWLQJ�VLJQLILFDQW�

UHYHQXH�DQG�SURILWV�IRU�WKH�5,&2�'HIHQGDQWV�DW�WKH�H[SHQVH�RI�3ODLQWLIIV��WKH�&ODVV��

DQG�FRQVXPHUV��7KH�SUHGLFDWH�DFWV�ZHUH�FRPPLWWHG�RU�FDXVHG�WR�EH�FRPPLWWHG�E\�

WKH�5,&2�'HIHQGDQWV�WKURXJK�WKHLU�SDUWLFLSDWLRQ�LQ�WKH�6XSHU�'XW\�'LHVHO�)UDXG�

(QWHUSULVH�DQG�LQ�IXUWKHUDQFH�RI�LWV�IUDXGXOHQW�VFKHPH��DQG�ZHUH�LQWHUUHODWHG�LQ�WKDW�

WKH\�LQYROYHG�REWDLQLQJ�3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�IXQGV��DUWLILFLDOO\�LQIODWLQJ�

WKH�EUDQG�DQG�GHDOHUVKLS�JRRGZLOO�YDOXHV��DQG�DYRLGLQJ�WKH�H[SHQVHV�DVVRFLDWHG�

ZLWK�UHPHGLDWLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV���

����� 'XULQJ�WKH�GHVLJQ��PDQXIDFWXUH��WHVWLQJ��PDUNHWLQJ��DQG�VDOH�RI�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV��WKH�5,&2�'HIHQGDQWV�VKDUHG�WHFKQLFDO��PDUNHWLQJ��DQG�

ILQDQFLDO�LQIRUPDWLRQ�WKDW�SODLQO\�UHYHDOHG�WKH�HPLVVLRQ�FRQWURO�V\VWHPV�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�DV�WKH�LQHIIHFWLYH��LOOHJDO��DQG�IUDXGXOHQW�SLHFH�RI�

WHFKQRORJ\�WKH\�ZHUH�DQG�DUH��1HYHUWKHOHVV��WKH�5,&2�'HIHQGDQWV�VKDUHG�DQG�

GLVVHPLQDWHG�LQIRUPDWLRQ�WKDW�GHOLEHUDWHO\�UHSUHVHQWHG�3ROOXWLQJ�)RUG�9HKLFOHV�DV�
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³FOHDQHVW�VXSHU�GLHVHO�HYHU�´�³PRVW�WHVWHG�SRZHU�VWURNH�GLHVHO�HQJLQH�HYHU�´�DQG�

³KDYLQJ�µ(QKDQFHG�7RZ�+DXO�PRGH�¶´�

����� %\�UHDVRQ�RI�DQG�DV�D�UHVXOW�RI�WKH�FRQGXFW�RI�WKH�5,&2�'HIHQGDQWV��

DQG�LQ�SDUWLFXODU�LWV�SDWWHUQ�RI�UDFNHWHHULQJ�DFWLYLW\��3ODLQWLIIV�DQG�WKH�&ODVV�KDYH�

EHHQ�LQMXUHG�LQ�PXOWLSOH�ZD\V��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��

D�� 2YHUSD\PHQW�IRU�3ROOXWLQJ�)RUG�9HKLFOHV��LQ�WKDW�3ODLQWLIIV�DQG�

WKH�&ODVV�DW�WKH�WLPH�RI�SXUFKDVH�EHOLHYHG�WKH\�ZHUH�SD\LQJ�IRU�

YHKLFOHV�WKDW�PHW�FHUWDLQ�HPLVVLRQ�DQG�IXHO�HIILFLHQF\�VWDQGDUGV�

DQG�REWDLQHG�YHKLFOHV�WKDW�GLG�QRW�PHHW�WKHVH�VWDQGDUGV�DQG�

ZHUH�ZRUWK�OHVV�WKDQ�ZKDW�ZDV�SDLG���

E�� 3ODLQWLIIV�KDYH�EHHQ�ZURQJIXOO\�GHSULYHG�RI�WKHLU�SURSHUW\�LQ�

WKDW�WKH�SULFH�IRU�WKHLU�YHKLFOHV�ZDV�DUWLILFLDOO\�LQIODWHG�E\�

GHOLEHUDWH�DFWV�RI�IDOVH�VWDWHPHQWV��RPLVVLRQV�DQG�FRQFHDOPHQW�

DQG�E\�WKH�5,&2�'HIHQGDQWV¶�DFWV�RI�UDFNHWHHULQJ��

����� 7KH�5,&2�'HIHQGDQWV¶�YLRODWLRQV�RI����8�6�&���������F��DQG��G��KDYH�

GLUHFWO\�DQG�SUR[LPDWHO\�FDXVHG�LQMXULHV�DQG�GDPDJHV�WR�3ODLQWLIIV�DQG�WKH�&ODVV��

DQG�3ODLQWLIIV�DQG�WKH�&ODVV�DUH�HQWLWOHG�WR�EULQJ�WKLV�DFWLRQ�IRU�WKUHH�WLPHV�WKHLU�

DFWXDO�GDPDJHV��DV�ZHOO�DV�LQMXQFWLYH�HTXLWDEOH�UHOLHI��FRVWV��DQG�UHDVRQDEOH�

DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&���������F���(DFK�RI�WKH�5,&2�'HIHQGDQWV�

NQHZ��XQGHUVWRRG��DQG�LQWHQGHG�IRU�PHPEHUV�RI�WKH�&ODVV�WR�SXUFKDVH�WKH�3ROOXWLQJ�
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)RUG�9HKLFOHV��DQG�NQHZ��XQGHUVWRRG��DQG�IRUHVDZ�WKDW�UHYHODWLRQ�RI�WKH�WUXWK�

ZRXOG�LQMXUH�PHPEHUV�RI�WKH�&ODVV��

 6WDWH�ODZ�FODLPV�

&2817���
�

9,2/$7,21�2)�7+(�$/$%$0$�'(&(37,9(�75$'(�
35$&7,&(6�$&7�

�$/$��&2'(����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�$ODEDPD�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�$ODEDPD�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��$ODEDPD�'73$��

GHFODUHV�VHYHUDO�VSHFLILF�DFWLRQV�WR�EH�XQODZIXO��LQFOXGLQJ��³HQJDJLQJ�LQ�DQ\�RWKHU�

XQFRQVFLRQDEOH��IDOVH��PLVOHDGLQJ��RU�GHFHSWLYH�DFW�RU�SUDFWLFH�LQ�WKH�FRQGXFW�RI�

WUDGH�RU�FRPPHUFH�´�$/$��&2'(�����������

����� 3ODLQWLIIV�DQG�$ODEDPD�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�

PHDQLQJ�RI�$/$��&2'(���������������

����� 3ODLQWLIIV��$ODEDPD�&ODVV�PHPEHUV��DQG�)RUG�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�$/$��&2'(��������������

����� )RUG�ZDV�DQG�LV�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�

RI�$/$��&2'(��������������
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����� 3XUVXDQW�WR�$/$%$0$�&2'(������������3ODLQWLIIV�ZLOO�DPHQG�WR�VHHN�

PRQHWDU\�UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�

DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI������

IRU�HDFK�SODLQWLII��

����� 3ODLQWLIIV�DOVR�ZLOO�DPHQG�WR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��

XQODZIXO��DQG�RU�GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�

UHOLHI�DYDLODEOH�XQGHU�$/$��&2'(�����������HW�VHT��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�$/$��&2'(�

����������H��WR�)RUG��6KRXOG�)RUG�IDLO�WR�UHPHG\�LWV�XQODZIXO�FRQGXFW�ZLWKLQ�WKH�

UHTXLVLWH�SHULRG��3ODLQWLIIV�ZLOO�DPHQG�WR�VHHN�DOO�GDPDJHV�DQG�UHOLHI�WR�ZKLFK�WKH\�

DUH�HQWLWOHG��

&2817���
�

9,2/$7,21�2)�7+(�$/$6.$�81)$,5�75$'(�35$&7,&(6��
$1'�&21680(5�3527(&7,21�$&7�

�$/$6.$�67$7��$11��������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�$ODVND�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�$ODVND�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�$FW�

�$ODVND�&3$��GHFODUHG�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�GHFHSWLYH�DFWV�
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RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�WUDGH�RU�FRPPHUFH�XQODZIXO��LQFOXGLQJ�³XVLQJ�RU�

HPSOR\LQJ�GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ��RU�

NQRZLQJO\�FRQFHDOLQJ��VXSSUHVVLQJ��RU�RPLWWLQJ�D�PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�

RWKHUV�UHO\�XSRQ�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ�LQ�FRQQHFWLRQ�ZLWK�WKH�

VDOH�RU�DGYHUWLVHPHQW�RI�JRRGV�RU�VHUYLFHV�ZKHWKHU�RU�QRW�D�SHUVRQ�KDV�LQ�IDFW�EHHQ�

PLVOHG��GHFHLYHG�RU�GDPDJHG�´�$/$6.$�67$7��$11���������������

����� 3XUVXDQW�WR�$/$6.$�67$7�$11���������������3ODLQWLIIV�ZLOO�DPHQG�

WKHLU�&RPSODLQW�WR�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��

WKUHH�WLPHV�WKH�DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�RU��E�������

IRU�HDFK�SODLQWLII��

����� 3ODLQWLIIV�DOVR�ZLOO�DPHQG�WR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��

XQODZIXO��DQG�RU�GHFHSWLYH�SUDFWLFHV�SXUVXDQW�WR�$/$6.$�67$7��$11��

������������E������DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�$ODVND�&3$��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�$/$6.$�

67$7��$11��������������E�����WR�)RUG��

&2817���
�

9,2/$7,21�2)�7+(�$5,=21$�&21680(5�)5$8'�$&7�
�$5,=21$�5(9��67$7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2653    Page 230 of 338



�

��������
������������������9��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�$UL]RQD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�$UL]RQD�&RQVXPHU�)UDXG�$FW��$UL]RQD�&)$��SURYLGHV�WKDW�³>W@KH�

DFW��XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�GHFHSWLRQ��GHFHSWLYH�DFW�RU�SUDFWLFH��

IUDXG���������PLVUHSUHVHQWDWLRQ��RU�FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ�RI�DQ\�

PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�VXFK�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQ��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�������RI�DQ\�PHUFKDQGLVH�ZKHWKHU�RU�QRW�DQ\�

SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��GHFHLYHG�RU�GDPDJHG�WKHUHE\��LV�GHFODUHG�WR�EH�DQ�

XQODZIXO�SUDFWLFH�´�$5,=��5(9��67$7������������$���)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�

6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�

GULYLQJ�GHFLVLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�

VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�

KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�

DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�

HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�

SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� )RUG��3ODLQWLIIV��DQG�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�PHDQLQJ�

RI�WKH�$UL]RQD�&)$��$5,=��5(9��67$7����������������

����� (DFK�3ROOXWLQJ�9HKLFOH�DW�LVVXH�LV�³PHUFKDQGLVH´�ZLWKLQ�WKH�PHDQLQJ�

RI�$5,=��5(9��67$7����������������
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����� )RUG¶V�FRQGXFW��DV�VHW�IRUWK�DERYH��RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

����� 3XUVXDQW�WR�WKH�$UL]RQD�&)$��3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�

)RUG�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�

EHFDXVH�)RUG�HQJDJHG�LQ�DJJUDYDWHG�DQG�RXWUDJHRXV�FRQGXFW�ZLWK�DQ�HYLO�PLQG��

����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�

GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�$UL]RQD�&)$��

&2817���
�

9,2/$7,21�2)�7+(�$5.$16$6�'(&(37,9(�75$'(�
35$&7,&(6�$&7�

�$5.��&2'(�$11�������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�$UNDQVDV�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�FODVV��

����� 7KH�$UNDQVDV�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��$UNDQVDV�'73$��

SURKLELWV�³>G@HFHSWLYH�DQG�XQFRQVFLRQDEOH�WUDGH�SUDFWLFHV�´�ZKLFK�LQFOXGH�EXW�DUH�

QRW�OLPLWHG�WR�³>H@QJDJLQJ�LQ�DQ\�������XQFRQVFLRQDEOH�IDOVH��RU�GHFHSWLYH�DFW�RU�

SUDFWLFH�LQ�EXVLQHVV��FRPPHUFH��RU�WUDGH�´�$5.��&2'(��$11�������������D�������

7KH�$UNDQVDV�'73$�DOVR�SURKLELWV��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RU�DGYHUWLVHPHQW�RI�

DQ\�JRRGV��³����WKH�DFW��XVH��RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�GHFHSWLRQ��IUDXG��
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RU�SUHWHQVH��RU�����WKH�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�

ZLWK�LQWHQW�WKDW�RWKHU�UHO\�XSRQ�WKH�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�´�$5.�

&2'(��$11��������������)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�

����WXUQ�RII�RU�GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�

UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV��

����WKDW�DEVHQW�WKH�HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�

HPLVVLRQV�WHVWV������WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�

WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�

ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�

IRU�WKHVH�YHKLFOHV�RYHU�D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� )RUG��3ODLQWLIIV��DQG�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�PHDQLQJ�

RI�$5.��&2'(��$11�����������������

����� (DFK�3ROOXWLQJ�9HKLFOH�DW�LVVXH�FRQVWLWXWHV�³JRRGV´�ZLWKLQ�WKH�

PHDQLQJ�RI�$5.��&2'(�$11�����������������

����� 3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�LQ�DQ�DPRXQW�WR�EH�

GHWHUPLQHG�DW�WULDO��3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�EHFDXVH�)RUG�DFWHG�

ZDQWRQO\�LQ�FDXVLQJ�3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�LQMXULHV��RU�ZLWK�VXFK�D�

FRQVFLRXV�LQGLIIHUHQFH�WR�WKH�FRQVHTXHQFHV�WKDW�PDOLFH�PD\�EH�LQIHUUHG��
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����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�

GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�$UNDQVDV�'73$��

&2817���
�

9,2/$7,216�2)�7+(�&$/,)251,$�
81)$,5�&203(7,7,21�/$:��

�&$/��%86��	�352)��&2'(���������ET SEQ.��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&DOLIRUQLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV���

����� &DOLIRUQLD¶V�8QIDLU�&RPSHWLWLRQ�/DZ��8&/���&$/��%86��	�352)��

&2'(���������HW�VHT���SURVFULEHV�DFWV�RI�XQIDLU�FRPSHWLWLRQ��LQFOXGLQJ�³DQ\�

XQODZIXO��XQIDLU�RU�IUDXGXOHQW�EXVLQHVV�DFW�RU�SUDFWLFH�DQG�XQIDLU��GHFHSWLYH��XQWUXH�

RU�PLVOHDGLQJ�DGYHUWLVLQJ�´�

����� )RUG¶V�FRQGXFW��DV�GHVFULEHG�KHUHLQ��ZDV�DQG�LV�LQ�YLRODWLRQ�RI�WKH�

8&/��)RUG¶V�FRQGXFW�YLRODWHV�WKH�8&/�LQ�DW�OHDVW�WKH�IROORZLQJ�ZD\V��

L�� %\�IDLOLQJ�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

LL�� %\�VHOOLQJ�DQG�OHDVLQJ�3ROOXWLQJ�)RUG�9HKLFOHV�WKDW�VXIIHU�IURP�

D�GHIHFWLYH�HPLVVLRQ�FRQWURO�V\VWHP�DQG�WKDW�HPLW�KLJK�OHYHOV�RI�SROOXWDQWV�XQGHU�

QRUPDO�GULYLQJ�FRQGLWLRQV��
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LLL�� %\�NQRZLQJO\�DQG�LQWHQWLRQDOO\�FRQFHDOLQJ�IURP�3ODLQWLIIV�DQG�

WKH�RWKHU�&ODVV�PHPEHUV�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV�DQG�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�VXIIHU�IURP�D�GHIHFWLYH�HPLVVLRQ�FRQWURO�V\VWHP�DQG�HPLW�

XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV�XQGHU�QRUPDO�GULYLQJ�FRQGLWLRQV��

LY�� %\�IDLOLQJ�WR�GLVFORVH�WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�

DUH�DFKLHYHG�ZLWK�PDQLSXODWLRQ�RI�WKH�HPLVVLRQV�V\VWHP��

Y�� %\�PDUNHWLQJ�3ROOXWLQJ�)RUG�9HKLFOHV�DV�UHGXFHG�HPLVVLRQV�

YHKLFOHV�SRVVHVVLQJ�IXQFWLRQDO�DQG�GHIHFW�IUHH��(3$�FRPSOLDQW�GLHVHO�HQJLQH�

V\VWHPV��DQG�

YL�� %\�YLRODWLQJ�RWKHU�&DOLIRUQLD�ODZV��LQFOXGLQJ�&DOLIRUQLD�

FRQVXPHU�SURWHFWLRQ�ODZV�DQG�&DOLIRUQLD�ODZV�JRYHUQLQJ�YHKLFOH�HPLVVLRQV�DQG�

HPLVVLRQ�WHVWLQJ�UHTXLUHPHQWV��

����� )RUG�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�IDFWV�

UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�DQ�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�

&ODVV��

����� ,Q�SXUFKDVLQJ�RU�OHDVLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�ZHUH�GHFHLYHG�E\�)RUG¶V�IDLOXUH�WR�GLVFORVH�WKDW�WKH�12[�

UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�HPLVVLRQ�FRQWUROV�ZHUH�GHIHFWLYH��DQG�WKDW�WKH�
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3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�

12[��DV�GHVFULEHG�DERYH��

����� 3ODLQWLIIV�ZHUH�DOVR�GHFHLYHG�LQ�WKDW�)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�

6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�

GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�

DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�

ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�

ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�

IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�

SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�IDOVH�

PLVUHSUHVHQWDWLRQV��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�

IDOVH�DQG�JUDYHO\�PLVOHDGLQJ��$V�DOOHJHG�KHUHLQ��)RUG�HQJDJHG�LQ�H[WUHPHO\�

VRSKLVWLFDWHG�PHWKRGV�RI�GHFHSWLRQ��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�GLG�QRW��DQG�

FRXOG�QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ���

����� )RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�8&/��

����� )RUG�RZHG�3ODLQWLIIV�DQG�WKH�&ODVV�D�GXW\�WR�GLVFORVH�WKH�WUXWK�DERXW�

LWV�HPLVVLRQV�V\VWHPV�PDQLSXODWLRQ�EHFDXVH�)RUG��
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D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH�WKDW�LW�PDQLSXODWHG�WKH�

HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�OLPLW�HIIHFWLYHQHVV�LQ�

QRUPDO�GULYLQJ�FRQGLWLRQV��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�3ODLQWLIIV�DQG�WKH�

&ODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�WKDW�LW�PDQLSXODWHG�WKH�

HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�OLPLW�HIIHFWLYHQHVV�LQ�

QRUPDO�GULYLQJ�FRQGLWLRQV��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�

3ODLQWLIIV�DQG�WKH�&ODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

HPLWV�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��DQG�WKDW�WKH�

HPLVVLRQV�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�UHOLHG�RQ�)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV�DQG�RU�RPLVVLRQV�

WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�

YHKLFOHV��HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� )RUG¶V�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�

DVFHUWDLQDEOH�ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�
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)RUG¶V�FRQGXFW�LQ�WKDW�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV��DQG�RU�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�KDYH�VXIIHUHG�D�

GLPLQXWLRQ�LQ�YDOXH��7KHVH�LQMXULHV�DUH�WKH�GLUHFW�DQG�QDWXUDO�FRQVHTXHQFH�RI�

)RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� )RUG¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DV�ZHOO�DV�WR�

WKH�JHQHUDO�SXEOLF��)RUG¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�DIIHFW�

WKH�SXEOLF�LQWHUHVW��

����� )RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ�FDXVHG�

3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�WR�PDNH�WKHLU�SXUFKDVHV�RU�OHDVHV�RI�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV��$EVHQW�WKRVH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��3ODLQWLIIV�

DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�YHKLFOHV��

ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�DW�WKH�SULFHV�

WKH\�SDLG��DQG�RU�ZRXOG�KDYH�SXUFKDVHG�RU�OHDVHG�OHVV�H[SHQVLYH�DOWHUQDWLYH�

YHKLFOHV�WKDW�GLG�QRW�FRQWDLQ�GHIHFWLYH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHPV�WKDW�IDLOHG�

WR�FRPSO\�ZLWK�(3$�DQG�&DOLIRUQLD�HPLVVLRQV�VWDQGDUGV���

����� $FFRUGLQJO\��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�KDYH�VXIIHUHG�

LQMXU\�LQ�IDFW��LQFOXGLQJ�ORVW�PRQH\�RU�SURSHUW\��DV�D�UHVXOW�RI�)RUG¶V�

PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� 3ODLQWLIIV�UHTXHVW�WKDW�WKLV�&RXUW�HQWHU�VXFK�RUGHUV�RU�MXGJPHQWV�DV�

PD\�EH�QHFHVVDU\�WR�UHVWRUH�WR�3ODLQWLIIV�DQG�PHPEHUV�RI�WKH�&ODVV�DQ\�PRQH\�LW�
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DFTXLUHG�E\�XQIDLU�FRPSHWLWLRQ��LQFOXGLQJ�UHVWLWXWLRQ�DQG�RU�UHVWLWXWLRQDU\�

GLVJRUJHPHQW��DV�SURYLGHG�LQ�&$/��%86��	�352)��&2'(���������DQG�&$/��&,9��

&2'(���������DQG�IRU�VXFK�RWKHU�UHOLHI�DV�PD\�EH�DSSURSULDWH��

&2817���
�

9,2/$7,216�2)�7+(�&$/,)251,$�)$/6(�$'9(57,6,1*�/$:�
�&$/��%86��	�352)��&2'(���������ET SEQ.��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&DOLIRUQLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� &$/��%86��	�352)��&2'(���������VWDWHV��³,W�LV�XQODZIXO�IRU�DQ\�������

FRUSRUDWLRQ�������ZLWK�LQWHQW�GLUHFWO\�RU�LQGLUHFWO\�WR�GLVSRVH�RI�UHDO�RU�SHUVRQDO�

SURSHUW\�������WR�LQGXFH�WKH�SXEOLF�WR�HQWHU�LQWR�DQ\�REOLJDWLRQ�UHODWLQJ�WKHUHWR��WR�

PDNH�RU�GLVVHPLQDWH�RU�FDXVH�WR�EH�PDGH�RU�GLVVHPLQDWHG�������IURP�WKLV�VWDWH�EHIRUH�

WKH�SXEOLF�LQ�DQ\�VWDWH��LQ�DQ\�QHZVSDSHU�RU�RWKHU�SXEOLFDWLRQ��RU�DQ\�DGYHUWLVLQJ�

GHYLFH��������RU�LQ�DQ\�RWKHU�PDQQHU�RU�PHDQV�ZKDWHYHU��LQFOXGLQJ�RYHU�WKH�,QWHUQHW��

DQ\�VWDWHPHQW�������ZKLFK�LV�XQWUXH�RU�PLVOHDGLQJ��DQG�ZKLFK�LV�NQRZQ��RU�ZKLFK�E\�

WKH�H[HUFLVH�RI�UHDVRQDEOH�FDUH�VKRXOG�EH�NQRZQ��WR�EH�XQWUXH�RU�PLVOHDGLQJ�´�)RUG�

IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�HPLVVLRQV�

V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�

DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�
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PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�

HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�

V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�

FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� )RUG�FDXVHG�WR�EH�PDGH�RU�GLVVHPLQDWHG�WKURXJK�&DOLIRUQLD�DQG�WKH�

8QLWHG�6WDWHV��WKURXJK�DGYHUWLVLQJ��PDUNHWLQJ�DQG�RWKHU�SXEOLFDWLRQV��VWDWHPHQWV�

WKDW�ZHUH�XQWUXH�RU�PLVOHDGLQJ��DQG�ZKLFK�ZHUH�NQRZQ��RU�ZKLFK�E\�WKH�H[HUFLVH�RI�

UHDVRQDEOH�FDUH�VKRXOG�KDYH�EHHQ�NQRZQ�WR�)RUG��WR�EH�XQWUXH�DQG�PLVOHDGLQJ�WR�

FRQVXPHUV��LQFOXGLQJ�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV��

����� )RUG�KDV�YLRODWHG���������EHFDXVH�WKH�PLVUHSUHVHQWDWLRQV�DQG�

RPLVVLRQV�UHJDUGLQJ�WKH�IXQFWLRQDOLW\��UHOLDELOLW\��HQYLURQPHQWDO�IULHQGOLQHVV��DQG�

ODZIXOQHVV�RI�3ROOXWLQJ�)RUG�9HKLFOHV�DV�VHW�IRUWK�LQ�WKLV�&RPSODLQW�ZHUH�PDWHULDO�

DQG�OLNHO\�WR�GHFHLYH�D�UHDVRQDEOH�FRQVXPHU��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW��

LQFOXGLQJ�WKH�ORVV�RI�PRQH\�RU�SURSHUW\��DV�D�UHVXOW�RI�)RUG¶V�XQIDLU��XQODZIXO��

DQG�RU�GHFHSWLYH�SUDFWLFHV��,Q�SXUFKDVLQJ�RU�OHDVLQJ�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV��

3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�UHOLHG�RQ�WKH�PLVUHSUHVHQWDWLRQV�DQG�RU�

RPLVVLRQV�RI�)RUG�ZLWK�UHVSHFW�WR�WKH�IXQFWLRQDOLW\��UHOLDELOLW\��HQYLURQPHQWDO�

IULHQGOLQHVV��DQG�ODZIXOQHVV�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��)RUG¶V�UHSUHVHQWDWLRQV�
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WXUQHG�RXW�QRW�WR�EH�WUXH�EHFDXVH�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV�DQG�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV�DUH�GLVWULEXWHG�ZLWK�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHPV�WKDW�LQFOXGH�

GHIHFWLYH�HPLVVLRQ�FRQWUROV�DQG�D�³'HIHDW�'HYLFH�´�+DG�3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV�NQRZQ�WKLV��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV�DQG�RU�SDLG�DV�PXFK�IRU�WKHP��$FFRUGLQJO\��3ODLQWLIIV�DQG�

WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV���

����� $OO�RI�WKH�ZURQJIXO�FRQGXFW�DOOHJHG�KHUHLQ�RFFXUUHG��DQG�FRQWLQXHV�WR�

RFFXU��LQ�WKH�FRQGXFW�RI�)RUG¶V�EXVLQHVV��)RUG¶V�ZURQJIXO�FRQGXFW�LV�SDUW�RI�D�

SDWWHUQ�RU�JHQHUDOL]HG�FRXUVH�RI�FRQGXFW�WKDW�LV�VWLOO�SHUSHWXDWHG�DQG�UHSHDWHG��ERWK�

LQ�WKH�6WDWH�RI�&DOLIRUQLD�DQG�QDWLRQZLGH��

����� 7KH�IDFWV�FRQFHDOHG�DQG�RPLWWHG�E\�)RUG�WR�3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV�DUH�PDWHULDO�LQ�WKDW�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�KDYH�FRQVLGHUHG�

WKHP�WR�EH�LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�SXUFKDVH�RU�OHDVH�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�RU�SD\�D�ORZHU�SULFH��+DG�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�NQRZQ�

RI�WKH�KLJKHU�HPLVVLRQV�DW�WKH�WLPH�WKH\�SXUFKDVHG�RU�OHDVHG�WKHLU�3ROOXWLQJ�)RUG�

9HKLFOHV��WKH\�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKRVH�YHKLFOHV��RU�ZRXOG�KDYH�

SDLG�VXEVWDQWLDOO\�OHVV�IRU�WKH�YHKLFOHV�WKDQ�WKH\�GLG��
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����� 3ODLQWLIIV�KDYH�SURYLGHG�)RUG�ZLWK�QRWLFH�RI�LWV�YLRODWLRQV�RI�WKH�

&/5$�SXUVXDQW�WR�&$/��&,9��&2'(��������D���7KH�QRWLFH�ZDV�WUDQVPLWWHG�WR�)RUG�

RQ�-DQXDU\����������

����� 3ODLQWLIIV¶�DQG�WKH�RWKHU�&ODVV�PHPEHUV¶�LQMXULHV�ZHUH�SUR[LPDWHO\�

FDXVHG�E\�)RUG¶V�IUDXGXOHQW�DQG�GHFHSWLYH�EXVLQHVV�SUDFWLFHV��

����� 7KHUHIRUH��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�

HTXLWDEOH�DQG�PRQHWDU\�UHOLHI�XQGHU�WKH�&/5$��

����� 3ODLQWLIIV��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�WKH�RWKHU�&ODVV�PHPEHUV��

UHTXHVW�WKDW�WKLV�&RXUW�HQWHU�VXFK�RUGHUV�RU�MXGJPHQWV�DV�PD\�EH�QHFHVVDU\�WR�

UHVWRUH�WR�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DQ\�PRQH\�)RUG�DFTXLUHG�E\�

XQIDLU�FRPSHWLWLRQ��LQFOXGLQJ�UHVWLWXWLRQ�DQG�RU�UHVWLWXWLRQDU\�GLVJRUJHPHQW��DQG�

IRU�VXFK�RWKHU�UHOLHI�DV�PD\�EH�DSSURSULDWH��

&2817���
�

%5($&+�2)�&2175$&7��
�%$6('�21�&$/,)251,$�/$:��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&DOLIRUQLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ��LQFOXGLQJ�

)RUG¶V�IDLOXUH�WR�GLVFORVH�WKH�H[LVWHQFH�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP¶V�
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GHIHFW�DQG�RU�GHIHFWLYH�GHVLJQ�RI�WKH�HPLVVLRQ�FRQWUROV��FDXVHG�3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�WR�PDNH�WKHLU�SXUFKDVHV�RU�OHDVHV�RI�WKHLU�3ROOXWLQJ�)RUG�

9HKLFOHV��$EVHQW�WKRVH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV��

ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�DW�WKH�SULFHV�

WKH\�SDLG��DQG�RU�ZRXOG�KDYH�SXUFKDVHG�RU�OHDVHG�OHVV�H[SHQVLYH�DOWHUQDWLYH�

YHKLFOHV�WKDW�GLG�QRW�FRQWDLQ�WKH�GHIHFWLYH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP�DQG�

ZKLFK�ZHUH�QRW�PDUNHWHG�DV�LQFOXGLQJ�VXFK�D�V\VWHP��$FFRUGLQJO\��3ODLQWLIIV�DQG�

WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�DQG�GLG�QRW�

UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��

����� (DFK�DQG�HYHU\�VDOH�RU�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�FRQVWLWXWHV�D�

FRQWUDFW�EHWZHHQ�)RUG�DQG�WKH�SXUFKDVHU�RU�OHVVHH��)RUG�EUHDFKHG�WKHVH�FRQWUDFWV�

E\�VHOOLQJ�RU�OHDVLQJ�WR�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�GHIHFWLYH�3ROOXWLQJ�

)RUG�9HKLFOHV�DQG�E\�PLVUHSUHVHQWLQJ�RU�IDLOLQJ�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�

V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV�DQG�WKH�H[LVWHQFH�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP¶V�GHIHFW�

DQG�RU�GHIHFWLYH�GHVLJQ�RI�WKH�HPLVVLRQ�FRQWUROV��LQFOXGLQJ�LQIRUPDWLRQ�NQRZQ�WR�

)RUG��UHQGHULQJ�HDFK�3ROOXWLQJ�9HKLFOH�QRQ�(3$�FRPSOLDQW��DQG�WKXV�OHVV�YDOXDEOH�

WKDQ�YHKLFOHV�QRW�HTXLSSHG�ZLWK�WKH�GHIHFWLYH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP���
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����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�)RUG¶V�EUHDFK�RI�FRQWUDFW��

3ODLQWLIIV�DQG�WKH�&ODVV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

ZKLFK�VKDOO�LQFOXGH��EXW�LV�QRW�OLPLWHG�WR��DOO�FRPSHQVDWRU\�GDPDJHV��LQFLGHQWDO�DQG�

FRQVHTXHQWLDO�GDPDJHV��DQG�RWKHU�GDPDJHV�DOORZHG�E\�ODZ��

&2817���
�

)5$8'8/(17�&21&($/0(17�
�%$6('�21�&$/,)251,$�/$:��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&DOLIRUQLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG�LQWHQWLRQDOO\�FRQFHDOHG�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�KDG�GHIHFWLYH�HPLVVLRQ�FRQWUROV��HPLWWHG�SROOXWDQWV�

DW�D�KLJKHU�OHYHO�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��HPLWWHG�SROOXWDQWV�KLJKHU�WKDQ�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�)RUG¶V�DGYHUWLVLQJ�FDPSDLJQ�DQG�WKH�

SUHPLXP�SDLG�IRU�WKH�FDU��HPLWWHG�KLJK�OHYHOV�RI�SROOXWDQWV�VXFK�DV�12[��DQG�ZHUH�

QRQ�FRPSOLDQW�ZLWK�(3$�HPLVVLRQ�UHTXLUHPHQWV��RU�)RUG�DFWHG�ZLWK�UHFNOHVV�

GLVUHJDUG�IRU�WKH�WUXWK�DQG�GHQLHG�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�

LQIRUPDWLRQ�WKDW�LV�KLJKO\�UHOHYDQW�WR�WKHLU�SXUFKDVLQJ�GHFLVLRQ��

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2667    Page 244 of 338



�

��������
������������������9��

����� )RUG�IXUWKHU�DIILUPDWLYHO\�PLVUHSUHVHQWHG�WR�3ODLQWLIIV�LQ�DGYHUWLVLQJ�

DQG�RWKHU�IRUPV�RI�FRPPXQLFDWLRQ��LQFOXGLQJ�VWDQGDUG�DQG�XQLIRUP�PDWHULDO�

SURYLGHG�ZLWK�HDFK�FDU��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�LW�ZDV�VHOOLQJ�KDG�QR�

VLJQLILFDQW�GHIHFWV��ZHUH�ORZ�HPLVVLRQ�YHKLFOHV��FRPSOLHG�ZLWK�(3$�UHJXODWLRQV��

DQG�ZRXOG�SHUIRUP�DQG�RSHUDWH�SURSHUO\�ZKHQ�GULYHQ�LQ�QRUPDO�XVDJH��

����� )RUG�NQHZ�WKHVH�UHSUHVHQWDWLRQV�ZHUH�IDOVH�ZKHQ�PDGH��

����� 7KH�3ROOXWLQJ�)RUG�9HKLFOHV�SXUFKDVHG�RU�OHDVHG�E\�3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�ZHUH��LQ�IDFW��GHIHFWLYH��HPLWWLQJ�SROOXWDQWV�DW�D�PXFK�KLJKHU�

UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV�DQG�DW�D�PXFK�KLJKHU�UDWH�WKDQ�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�)RUG¶V�DGYHUWLVLQJ�FDPSDLJQ��QRQ�(3$�

FRPSOLDQW��DQG�XQUHOLDEOH�EHFDXVH�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV�

DQG�WKDW�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�GHIHFWLYH��HPSOR\HG�D�³'HIHDW�

'HYLFH�´�HPLWWHG�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�VLPLODU�JDVROLQH�SRZHUHG�

YHKLFOHV��WKDW�WKH�HPLVVLRQV�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��

ZHUH�QRQ�(3$�FRPSOLDQW�DQG�XQUHOLDEOH��EHFDXVH�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�

PHPEHUV�UHOLHG�RQ�)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV�RU�RPLVVLRQV�RI�IDFW�WKDW�WKH�
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3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�YHKLFOHV��

HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� $V�DOOHJHG�LQ�WKLV�&RPSODLQW��DW�DOO�UHOHYDQW�WLPHV��)RUG�KDV�KHOG�RXW�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�EH�UHGXFHG�HPLVVLRQV�DQG�(3$�FRPSOLDQW��)RUG�

GLVFORVHG�FHUWDLQ�GHWDLOV�DERXW�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH��EXW�QRQHWKHOHVV��)RUG�

LQWHQWLRQDOO\�IDLOHG�WR�GLVFORVH�WKH�LPSRUWDQW�IDFWV�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV�

DQG�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�KDG�GHIHFWLYH�HPLVVLRQ�FRQWUROV��GHSOR\�D�

³'HIHDW�'HYLFH�´�HPLWWHG�KLJKHU�OHYHOV�RI�SROOXWDQWV�WKDQ�H[SHFWHG�E\�D�UHDVRQDEOH�

FRQVXPHU��HPLWWHG�KLJK�OHYHOV�RI�SROOXWDQWV��DQG�ZHUH�QRQ�FRPSOLDQW�ZLWK�(3$�

HPLVVLRQV�UHTXLUHPHQWV��PDNLQJ�RWKHU�GLVFORVXUHV�DERXW�WKH�HPLVVLRQ�V\VWHP�

GHFHSWLYH��

����� 7KH�WUXWK�DERXW�WKH�GHIHFWLYH�HPLVVLRQ�FRQWUROV�DQG�)RUG¶V�

PDQLSXODWLRQV�RI�WKRVH�FRQWUROV��KLJK�HPLVVLRQV��WKH�³'HIHDW�'HYLFH�´�DQG�QRQ�

FRPSOLDQFH�ZLWK�(3$�HPLVVLRQV�UHTXLUHPHQWV�ZDV�NQRZQ�RQO\�WR�)RUG��3ODLQWLIIV�

DQG�WKH�&ODVV�PHPEHUV�GLG�QRW�NQRZ�RI�WKHVH�IDFWV�DQG�)RUG�DFWLYHO\�FRQFHDOHG�

WKHVH�IDFWV�IURP�3ODLQWLIIV�DQG�&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�

GHFHSWLRQ��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�IDOVH�

DQG�RU�PLVOHDGLQJ��$V�FRQVXPHUV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�GLG�QRW��DQG�FRXOG�
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QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ��5DWKHU��)RUG�LQWHQGHG�WR�GHFHLYH�

3ODLQWLIIV�DQG�&ODVV�PHPEHUV�E\�FRQFHDOLQJ�WKH�WUXH�IDFWV�DERXW�WKH�3ROOXWLQJ�

9HKLFOH�HPLVVLRQV��

����� )RUG�DOVR�FRQFHDOHG�DQG�VXSSUHVVHG�PDWHULDO�IDFWV�FRQFHUQLQJ�ZKDW�LV�

HYLGHQWO\�WKH�WUXH�FXOWXUH�RI�)RUG²RQH�FKDUDFWHUL]HG�E\�DQ�HPSKDVLV�RQ�SURILWV�

DQG�VDOHV�DERYH�FRPSOLDQFH�ZLWK�IHGHUDO�DQG�VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�

UHJXODWLRQV�WKDW�DUH�PHDQW�WR�SURWHFW�WKH�SXEOLF�DQG�FRQVXPHUV��,W�DOVR�HPSKDVL]HG�

SURILWV�DQG�VDOHV�DERYH�WKH�WUXVW�WKDW�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�SODFHG�LQ�LWV�

UHSUHVHQWDWLRQV��&RQVXPHUV�EX\�GLHVHO�YHKLFOHV�IURP�)RUG�EHFDXVH�WKH\�IHHO�WKH\�

DUH�FOHDQ�GLHVHO�YHKLFOHV��7KH\�GR�QRW�ZDQW�WR�EH�VSHZLQJ�QR[LRXV�JDVHV�LQWR�WKH�

HQYLURQPHQW��$QG�\HW��WKDW�LV�SUHFLVHO\�ZKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�GRLQJ��

����� )RUG¶V�IDOVH�UHSUHVHQWDWLRQV�ZHUH�PDWHULDO�WR�FRQVXPHUV��EHFDXVH�WKH\�

FRQFHUQHG�WKH�TXDOLW\�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��EHFDXVH�WKH\�FRQFHUQHG�

FRPSOLDQFH�ZLWK�DSSOLFDEOH�IHGHUDO�DQG�VWDWH�ODZ�DQG�UHJXODWLRQV�UHJDUGLQJ�FOHDQ�

DLU�DQG�HPLVVLRQV��DQG�DOVR�EHFDXVH�WKH�UHSUHVHQWDWLRQV�SOD\HG�D�VLJQLILFDQW�UROH�LQ�

WKH�YDOXH�RI�WKH�YHKLFOHV��$V�)RUG�ZHOO�NQHZ��LWV�FXVWRPHUV��LQFOXGLQJ�3ODLQWLIIV�

DQG�&ODVV�PHPEHUV��KLJKO\�YDOXHG�WKDW�WKH�YHKLFOHV�WKH\�ZHUH�SXUFKDVLQJ�RU�

OHDVLQJ�ZHUH�IXHO�HIILFLHQW��FOHDQ�GLHVHO�YHKLFOHV�ZLWK�UHGXFHG�HPLVVLRQV��DQG�WKH\�

SDLG�DFFRUGLQJO\��
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����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKH�HPLVVLRQV�GHIHFW��GHIHFWLYH�GHVLJQ�RI�

WKH�HPLVVLRQ�FRQWUROV��DQG�YLRODWLRQV�ZLWK�UHVSHFW�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

EHFDXVH�GHWDLOV�RI�WKH�WUXH�IDFWV�ZHUH�NQRZQ�DQG�RU�DFFHVVLEOH�RQO\�WR�)RUG��

EHFDXVH�)RUG�KDG�H[FOXVLYH�NQRZOHGJH�DV�WR�VXFK�IDFWV��DQG�EHFDXVH�)RUG�NQHZ�

WKHVH�IDFWV�ZHUH�QRW�NQRZQ�WR�RU�UHDVRQDEO\�GLVFRYHUDEOH�E\�3ODLQWLIIV�RU�&ODVV�

PHPEHUV��)RUG�DOVR�KDG�D�GXW\�WR�GLVFORVH�EHFDXVH�LW�PDGH�JHQHUDO�DIILUPDWLYH�

UHSUHVHQWDWLRQV�DERXW�WKH�TXDOLWLHV�RI�LWV�YHKLFOHV�ZLWK�UHVSHFW�WR�HPLVVLRQV��VWDUWLQJ�

ZLWK�UHIHUHQFHV�WR�WKHP�DV�UHGXFHG�HPLVVLRQV�GLHVHO�YHKLFOHV�DQG�DV�FRPSOLDQW�ZLWK�

DOO�ODZV�LQ�HDFK�VWDWH��ZKLFK�ZHUH�PLVOHDGLQJ��GHFHSWLYH��DQG�LQFRPSOHWH�ZLWKRXW�

WKH�GLVFORVXUH�RI�WKH�DGGLWLRQDO�IDFWV�VHW�IRUWK�DERYH�UHJDUGLQJ�WKH�DFWXDO�HPLVVLRQV�

RI�LWV�YHKLFOHV��LWV�DFWXDO�SKLORVRSK\�ZLWK�UHVSHFW�WR�FRPSOLDQFH�ZLWK�IHGHUDO�DQG�

VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�UHJXODWLRQV��DQG�LWV�DFWXDO�SUDFWLFHV�ZLWK�UHVSHFW�

WR�WKH�YHKLFOHV�DW�LVVXH��+DYLQJ�YROXQWHHUHG�WR�SURYLGH�LQIRUPDWLRQ�WR�3ODLQWLIIV�DQG�

&ODVV�PHPEHUV��)RUG�KDG�WKH�GXW\�WR�GLVFORVH�QRW�MXVW�WKH�SDUWLDO�WUXWK��EXW�WKH�

HQWLUH�WUXWK��7KHVH�RPLWWHG�DQG�FRQFHDOHG�IDFWV�ZHUH�PDWHULDO�EHFDXVH�WKH\�GLUHFWO\�

LPSDFW�WKH�YDOXH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SXUFKDVHG�RU�OHDVHG�E\�3ODLQWLIIV�

DQG�&ODVV�PHPEHUV��:KHWKHU�D�PDQXIDFWXUHU¶V�SURGXFWV�SROOXWH��FRPSO\�ZLWK�

IHGHUDO�DQG�VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�UHJXODWLRQV��DQG�ZKHWKHU�WKDW�

PDQXIDFWXUHU�WHOOV�WKH�WUXWK�ZLWK�UHVSHFW�WR�VXFK�FRPSOLDQFH�RU�QRQ�FRPSOLDQFH�DUH�

PDWHULDO�FRQFHUQV�WR�D�FRQVXPHU��LQFOXGLQJ�ZLWK�UHVSHFW�WR�WKH�HPLVVLRQV�
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FHUWLILFDWLRQV�WHVWLQJ�WKHLU�YHKLFOHV�PXVW�SDVV��)RUG�UHSUHVHQWHG�WR�3ODLQWLIIV�DQG�

&ODVV�PHPEHUV�WKDW�WKH\�ZHUH�SXUFKDVLQJ�RU�OHDVLQJ�UHGXFHG�HPLVVLRQ�GLHVHO�

YHKLFOHV��ZKHQ�LQ�IDFW��WKH\�ZHUH�SXUFKDVLQJ�RU�OHDVLQJ�GHIHFWLYH��KLJK�HPLVVLRQ�

YHKLFOHV��

����� )RUG�DFWLYHO\�FRQFHDOHG�DQG�RU�VXSSUHVVHG�WKHVH�PDWHULDO�IDFWV��LQ�

ZKROH�RU�LQ�SDUW��WR�SDG�DQG�SURWHFW�LWV�SURILWV�DQG�WR�DYRLG�WKH�SHUFHSWLRQ�WKDW�LWV�

YHKLFOHV�ZHUH�QRW�FOHDQ�GLHVHO�YHKLFOHV�DQG�GLG�QRW�RU�FRXOG�QRW�FRPSO\�ZLWK�

IHGHUDO�DQG�VWDWH�ODZV�JRYHUQLQJ�FOHDQ�DLU�DQG�HPLVVLRQV��ZKLFK�SHUFHSWLRQ�ZRXOG�

KXUW�WKH�EUDQG¶V�LPDJH�DQG�FRVW�)RUG�PRQH\��DQG�LW�GLG�VR�DW�WKH�H[SHQVH�RI�

3ODLQWLIIV�DQG�&ODVV�PHPEHUV��

����� )RUG�KDV�VWLOO�QRW�PDGH�IXOO�DQG�DGHTXDWH�GLVFORVXUHV��DQG�FRQWLQXHV�WR�

GHIUDXG�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�E\�FRQFHDOLQJ�PDWHULDO�LQIRUPDWLRQ�UHJDUGLQJ�

WKH�HPLVVLRQV�TXDOLWLHV�RI�LWV�UHIHUHQFHG�YHKLFOHV��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZHUH�XQDZDUH�RI�WKH�RPLWWHG�PDWHULDO�

IDFWV�UHIHUHQFHG�KHUHLQ��DQG�WKH\�ZRXOG�QRW�KDYH�DFWHG�DV�WKH\�GLG�LI�WKH\�KDG�

NQRZQ�RI�WKH�FRQFHDOHG�DQG�RU�VXSSUHVVHG�IDFWV��LQ�WKDW�WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�SXUSRUWHGO\�UHGXFHG�HPLVVLRQV�GLHVHO�YHKLFOHV�PDQXIDFWXUHG�E\�)RUG��

DQG�RU�ZRXOG�QRW�KDYH�FRQWLQXHG�WR�GULYH�WKHLU�KHDYLO\�3ROOXWLQJ�)RUG�9HKLFOHV��RU�

ZRXOG�KDYH�WDNHQ�RWKHU�DIILUPDWLYH�VWHSV�LQ�OLJKW�RI�WKH�LQIRUPDWLRQ�FRQFHDOHG�IURP�

WKHP��3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�DFWLRQV�ZHUH�MXVWLILHG��)RUG�ZDV�LQ�H[FOXVLYH�
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FRQWURO�RI�WKH�PDWHULDO�IDFWV��DQG�VXFK�IDFWV�ZHUH�QRW�JHQHUDOO\�NQRZQ�WR�WKH�SXEOLF��

3ODLQWLIIV��RU�&ODVV�PHPEHUV���

����� %HFDXVH�RI�WKH�FRQFHDOPHQW�DQG�RU�VXSSUHVVLRQ�RI�WKH�IDFWV��3ODLQWLIIV�

DQG�&ODVV�PHPEHUV�KDYH�VXVWDLQHG�GDPDJH�EHFDXVH�WKH\�RZQ�YHKLFOHV�WKDW�DUH�

GLPLQLVKHG�LQ�YDOXH�DV�D�UHVXOW�RI�)RUG¶V�FRQFHDOPHQW�RI�WKH�WUXH�TXDOLW\�DQG�

TXDQWLW\�RI�WKRVH�YHKLFOHV¶�HPLVVLRQV�DQG�)RUG¶V�IDLOXUH�WR�WLPHO\�GLVFORVH�WKH�

GHIHFW�RU�GHIHFWLYH�GHVLJQ�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP��WKH�DFWXDO�

HPLVVLRQV�TXDOLWLHV�DQG�TXDQWLWLHV�RI�)RUG�EUDQGHG�YHKLFOHV��DQG�WKH�VHULRXV�LVVXHV�

HQJHQGHUHG�E\�)RUG¶V�FRUSRUDWH�SROLFLHV��+DG�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�EHHQ�

DZDUH�RI�WKH�WUXH�HPLVVLRQV�IDFWV�ZLWK�UHJDUG�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��DQG�

WKH�&RPSDQ\¶V�GLVUHJDUG�IRU�WKH�WUXWK�DQG�FRPSOLDQFH�ZLWK�DSSOLFDEOH�IHGHUDO�DQG�

VWDWH�ODZ�DQG�UHJXODWLRQV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZKR�SXUFKDVHG�RU�OHDVHG�

QHZ�RU�FHUWLILHG�SUHYLRXVO\�RZQHG�YHKLFOHV�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHLU�YHKLFOHV�

RU�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHP�DW�DOO��

����� 7KH�YDOXH�RI�3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�YHKLFOHV�KDV�GLPLQLVKHG�

DV�D�UHVXOW�RI�)RUG¶V�IUDXGXOHQW�FRQFHDOPHQW�RI�WKH�GHIHFWLYH�HPLVVLRQ�FRQWUROV�RI�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV��DQG�RI�WKH�KLJK�HPLVVLRQV�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��DQG�RI�WKH�QRQ�FRPSOLDQFH�ZLWK�(3$�HPLVVLRQV�UHTXLUHPHQWV��DOO�RI�

ZKLFK�KDV�JUHDWO\�WDUQLVKHG�WKH�)RUG�EUDQG�QDPH�DWWDFKHG�WR�3ODLQWLIIV¶�DQG�&ODVV�

PHPEHUV¶�YHKLFOHV�DQG�PDGH�DQ\�UHDVRQDEOH�FRQVXPHU�UHOXFWDQW�WR�SXUFKDVH�DQ\�RI�
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WKH�3ROOXWLQJ�)RUG�9HKLFOHV��OHW�DORQH�SD\�ZKDW�RWKHUZLVH�ZRXOG�KDYH�EHHQ�IDLU�

PDUNHW�YDOXH�IRU�WKH�YHKLFOHV���

����� $FFRUGLQJO\��)RUG�LV�OLDEOH�WR�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�IRU�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� )RUG¶V�DFWV�ZHUH�GRQH�ZDQWRQO\��PDOLFLRXVO\��RSSUHVVLYHO\��

GHOLEHUDWHO\��ZLWK�LQWHQW�WR�GHIUDXG��DQG�LQ�UHFNOHVV�GLVUHJDUG�RI�3ODLQWLIIV¶�DQG�

&ODVV�PHPEHUV¶�ULJKWV�DQG�WKH�UHSUHVHQWDWLRQV�WKDW�)RUG�PDGH�WR�WKHP�LQ�RUGHU�WR�

HQULFK�)RUG��)RUG¶V�FRQGXFW�ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�LQ�DQ�

DPRXQW�VXIILFLHQW�WR�GHWHU�VXFK�FRQGXFW�LQ�WKH�IXWXUH��ZKLFK�DPRXQW�LV�WR�EH�

GHWHUPLQHG�DFFRUGLQJ�WR�SURRI��

&2817����
�

9,2/$7,216�2)�7+(�)/25,'$�81)$,5�$1'�'(&(37,9(�75$'(�
35$&7,&(6�$&7�

�)/$��67$7������������ET SEQ.��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SUHFHGLQJ�DOOHJDWLRQV�DV�WKRXJK�

IXOO\�VHW�IRUWK�KHUHLQ��

����� 3ODLQWLIIV�EULQJ�WKLV�&RXQW�RQ�EHKDOI�RI�WKH�)ORULGD�6XEFODVV��

����� 3ODLQWLIIV�DQG�WKH�6XEFODVV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�RI�

)ORULGD�8QIDLU�DQG�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��³)ORULGD�8'73$´���)/$��67$7��

��������������

����� 'HIHQGDQWV�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�

)/$��67$7����������������
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����� )ORULGD¶V�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW�SURKLELWV�³>X@QIDLU�

PHWKRGV�RI�FRPSHWLWLRQ��XQFRQVFLRQDEOH�DFWV�RU�SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�

DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´��)/$��67$7��

���������������'HIHQGDQWV�SDUWLFLSDWHG�LQ�XQIDLU�DQG�GHFHSWLYH�WUDGH�SUDFWLFHV�WKDW�

YLRODWHG�WKH�)ORULGD�8'73$�DV�GHVFULEHG�KHUHLQ���,Q�WKH�FRXUVH�RI�'HIHQGDQWV¶�

EXVLQHVV��WKH\�ZLOOIXOO\�IDLOHG�WR�GLVFORVH�DQG�DFWLYHO\�FRQFHDOHG�WKDW�WKH�12[�

UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�IDU�PRUH�

SROOXWDQWV�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLW�

IDU�PRUH�SROOXWLRQ�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�

'HIHQGDQWV¶�DGYHUWLVLQJ�FDPSDLJQ��DQG�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�

XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�12[��DV�GHVFULEHG�DERYH���

$FFRUGLQJO\��'HIHQGDQWV�HQJDJHG�LQ�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ��

XQFRQVFLRQDEOH�DFWV�RU�SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�DV�

GHILQHG�LQ�)/$��67$7�����������������'HIHQGDQWV¶�FRQGXFW�RIIHQGV�HVWDEOLVKHG�

SXEOLF�SROLF\��LV�LPPRUDO��XQHWKLFDO��RSSUHVVLYH��XQVFUXSXORXV��RU�VXEVWDQWLDOO\�

LQMXULRXV�WR�FRQVXPHUV��DQG�LV�OLNHO\�WR�PLVOHDG�FRQVXPHUV��

����� ,Q�WKH�FRXUVH�RI�WKH�'HIHQGDQWV¶�EXVLQHVV��WKH\�ZLOOIXOO\�IDLOHG�WR�

GLVFORVH�DQG�DFWLYHO\�FRQFHDOHG�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�
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3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�IDU�PRUH�SROOXWDQWV�WKDQ�JDVROLQH�SRZHUHG�

YHKLFOHV��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLW�IDU�PRUH�SROOXWLRQ�WKDQ�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�WKH�'HIHQGDQWV¶�DGYHUWLVLQJ�FDPSDLJQ��DQG�WKDW�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�

12[��DV�GHVFULEHG�DERYH���$FFRUGLQJO\��WKH�'HIHQGDQWV�HQJDJHG�LQ�XQIDLU�PHWKRGV�

RI�FRPSHWLWLRQ��XQFRQVFLRQDEOH�DFWV�RU�SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV��LQFOXGLQJ�UHSUHVHQWLQJ�WKDW�3ROOXWLQJ�)RUG�9HKLFOHV�KDYH�FKDUDFWHULVWLFV��

XVHV��EHQHILWV��DQG�TXDOLWLHV�ZKLFK�WKH\�GR�QRW�KDYH��UHSUHVHQWLQJ�WKDW�3ROOXWLQJ�

)RUG�9HKLFOHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG�DQG�TXDOLW\�ZKHQ�WKH\�DUH�QRW��IDLOLQJ�WR�

UHYHDO�D�PDWHULDO�IDFW��WKH�RPLVVLRQ�RI�ZKLFK�WHQGV�WR�PLVOHDG�RU�GHFHLYH�WKH�

FRQVXPHU��DQG�ZKLFK�IDFW�FRXOG�QRW�UHDVRQDEO\�EH�NQRZQ�E\�WKH�FRQVXPHU��PDNLQJ�

D�UHSUHVHQWDWLRQ�RI�IDFW�RU�VWDWHPHQW�RI�IDFW�PDWHULDO�WR�WKH�WUDQVDFWLRQ�VXFK�WKDW�D�

SHUVRQ�UHDVRQDEO\�EHOLHYHV�WKH�UHSUHVHQWHG�RU�VXJJHVWHG�VWDWH�RI�DIIDLUV�WR�EH�RWKHU�

WKDQ�LW�DFWXDOO\�LV��DQG�IDLOLQJ�WR�UHYHDO�IDFWV�WKDW�DUH�PDWHULDO�WR�WKH�WUDQVDFWLRQ�LQ�

OLJKW�RI�UHSUHVHQWDWLRQV�RI�IDFW�PDGH�LQ�D�SRVLWLYH�PDQQHU��

����� ,Q�SXUFKDVLQJ�RU�OHDVLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��3ODLQWLIIV�DQG�WKH�

RWKHU�6XEFODVV�PHPEHUV�ZHUH�GHFHLYHG�E\�WKH�'HIHQGDQWV¶�IDLOXUH�WR�GLVFORVH�WKDW�

WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�

GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�HPLVVLRQV�FRQWUROV�ZHUH�GHIHFWLYH��DQG�

Case 2:18-cv-10106-DPH-EAS   ECF No. 73   filed 05/01/19    PageID.2676    Page 253 of 338



�

��������
������������������9��

WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��

LQFOXGLQJ�12[��DV�GHVFULEHG�DERYH��

����� 3ODLQWLIIV�DQG�6XEFODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�WKH�

'HIHQGDQWV¶�IDOVH�PLVUHSUHVHQWDWLRQV���7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�WKH�

'HIHQGDQWV¶�UHSUHVHQWDWLRQV�ZHUH�IDOVH�DQG�JUDYHO\�PLVOHDGLQJ���$V�DOOHJHG�KHUHLQ��

WKH�'HIHQGDQWV�HQJDJHG�LQ�H[WUHPHO\�VRSKLVWLFDWHG�PHWKRGV�RI�GHFHSWLRQ���

3ODLQWLIIV�DQG�6XEFODVV�PHPEHUV�GLG�QRW��DQG�FRXOG�QRW��XQUDYHO�WKH�'HIHQGDQWV¶�

GHFHSWLRQ�RQ�WKHLU�RZQ���

����� 7KH�'HIHQGDQWV¶�DFWLRQV�DV�VHW�IRUWK�DERYH�RFFXUUHG�LQ�WKH�FRQGXFW�RI�

WUDGH�RU�FRPPHUFH��

����� 7KH�'HIHQGDQWV¶�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR��

DQG�GLG�LQ�IDFW��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

����� 7KH�'HIHQGDQWV�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�

IDFWV�UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�DQ�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�

WKH�6XEFODVV��

����� 7KH�'HIHQGDQWV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKHLU�FRQGXFW�

YLRODWHG�WKH�)ORULGD�8'73$��

����� 7KH�'HIHQGDQWV�RZHG�3ODLQWLIIV�DQG�WKH�6XEFODVV�D�GXW\�WR�GLVFORVH�

WKH�WUXWK�DERXW�WKHLU�HPLVVLRQV�V\VWHPV�PDQLSXODWLRQ�EHFDXVH�WKH�'HIHQGDQWV��
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D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH�WKDW�WKH\�PDQLSXODWHG�WKH�

HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�OLPLW�HIIHFWLYHQHVV�LQ�

QRUPDO�GULYLQJ�FRQGLWLRQV��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�3ODLQWLIIV�DQG�WKH�

6XEFODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�WKDW�WKH\�PDQLSXODWHG�WKH�

HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�OLPLW�HIIHFWLYHQHVV�LQ�

QRUPDO�GULYLQJ�FRQGLWLRQV��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�

3ODLQWLIIV�DQG�WKH�6XEFODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

����� 7KH�'HIHQGDQWV�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�

LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV�DQG�WKDW�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�GHIHFWLYH��HPSOR\HG�D�

³'HIHDW�'HYLFH�´�HPLWWHG�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�JDVROLQH�SRZHUHG�

YHKLFOHV��KDG�HPLVVLRQV�WKDW�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�

FRQVXPHU��DQG�ZHUH�QRQ�(3$�FRPSOLDQW�DQG�XQUHOLDEOH��EHFDXVH�3ODLQWLIIV�DQG�WKH�

RWKHU�6XEFODVV�PHPEHUV�UHOLHG�RQ�WKH�'HIHQGDQWV¶�PDWHULDO�UHSUHVHQWDWLRQV�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�YHKLFOHV��

HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� 7KH�'HIHQGDQWV¶�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�

WKH�RWKHU�6XEFODVV�PHPEHUV��
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����� 3ODLQWLIIV�DQG�WKH�RWKHU�6XEFODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�

DVFHUWDLQDEOH�ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�WKH�

'HIHQGDQWV¶�FRQGXFW�LQ�WKDW�3ODLQWLIIV�DQG�WKH�RWKHU�6XEFODVV�PHPEHUV�RYHUSDLG�IRU�

WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��DQG�

WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�KDYH�VXIIHUHG�D�GLPLQXWLRQ�LQ�YDOXH���7KHVH�LQMXULHV�

DUH�WKH�GLUHFW�DQG�QDWXUDO�FRQVHTXHQFH�RI�WKH�'HIHQGDQWV¶�PLVUHSUHVHQWDWLRQV�DQG�

RPLVVLRQV��

����� 7KH�'HIHQGDQWV¶�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DV�

ZHOO�DV�WR�WKH�JHQHUDO�SXEOLF���7KH�'HIHQGDQWV¶�XQODZIXO�DFWV�DQG�SUDFWLFHV�

FRPSODLQHG�RI�KHUHLQ�DIIHFW�WKH�SXEOLF�LQWHUHVW��

����� $FFRUGLQJO\��WKH�'HIHQGDQWV�DUH�OLDEOH�WR�3ODLQWLIIV�DQG�6XEFODVV�

PHPEHUV�IRU�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

&2817����
�

9,2/$7,21�2)�7+(�*(25*,$�)$,5�
%86,1(66�35$&7,&(6�$&7�

�*$��&2'(�$11�������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW���

����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�*HRUJLD�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 7KH�*HRUJLD�)DLU�%XVLQHVV�3UDFWLFHV�$FW��*HRUJLD�)%3$��GHFODUHV�

³>X@QIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�FRQVXPHU�WUDQVDFWLRQV�DQG�

FRQVXPHU�DFWV�RU�SUDFWLFHV�LQ�WUDGH�RU�FRPPHUFH´�WR�EH�XQODZIXO��*$��&2'(��$11��

����������E���LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��³UHSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�

KDYH�VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDQWLWLHV�WKDW�WKH\�GR�QRW�KDYH´��³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�

SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH�������LI�WKH\�DUH�RI�DQRWKHU´��DQG�³>D@GYHUWLVLQJ�

JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�´�*$��&2'(��$11�������

������E���

����� 3ODLQWLIIV�DQG�*HRUJLD�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�

PHDQLQJ�RI�*$��&2'(��$11�������������E���

����� )RUG�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�*$��

&2'(��$11�������������E���

����� 2QFH�WKH�VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WR�

VHHN�GDPDJHV�DQG�H[HPSODU\�GDPDJHV��IRU�LQWHQWLRQDO�YLRODWLRQV��SHU�*$��&2'(��

$11�������������D���

����� 3ODLQWLIIV�ZLOO�DOVR�DPHQG�WR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��

XQODZIXO��DQG�RU�GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�

UHOLHI�DYDLODEOH�XQGHU�WKH�*HRUJLD�)%3$�SHU�*$��&2'(��$11��������������� ��
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����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�*$��&2'(�

$11�������������E��WR�)RUG��

&2817����
�

9,2/$7,21�2)�7+(�*(25*,$�81,)250��
'(&(37,9(�75$'(�35$&7,&(6�$&7�
�*$��&2'(��$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW���

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�*HRUJLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� *HRUJLD¶V�8QLIRUP�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��*HRUJLD�8'73$��

SURKLELWV�³GHFHSWLYH�WUDGH�SUDFWLFHV�´�ZKLFK�LQFOXGH�³UHSUHVHQWLQJ�WKDW�JRRGV�RU�

VHUYLFHV�KDYH�VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDQWLWLHV�WKDW�WKH\�GR�QRW�KDYH´��³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�

SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH�������LI�WKH\�DUH�RI�DQRWKHU´��DQG�³>D@GYHUWLVLQJ�

JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�´�*$��&2'(�$11�������

������E���

����� )RUG��3ODLQWLIIV��DQG�*HRUJLD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�*$��&2'(�$11�����������������

����� 7KH�3ODLQWLIIV�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�

GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�*$��&2'(�$11��������������
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&2817����
�

9,2/$7,21�2)�7+(�,//,12,6�&21680(5�)5$8'�$1'�
'(&(37,9(�%86,1(66�35$&7,&(6�$&7�

�����,/&6��������ET SEQ.�$1'�����,/&6������$��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�RQ�EHKDOI�RI�WKH�,OOLQRLV�&ODVV�PHPEHUV��

����� )RUG�LV�D�³SHUVRQ´�DV�WKDW�WHUP�LV�GHILQHG�LQ�����,/&6�������F���

����� 3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�DV�WKDW�WHUP�LV�

GHILQHG�LQ�����,/&6�������H���

����� 7KH�,OOLQRLV�&RQVXPHU�)UDXG�DQG�'HFHSWLYH�%XVLQHVV�3UDFWLFHV�$FW�

�³,OOLQRLV�&)$´��SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��LQFOXGLQJ��EXW�QRW�

OLPLWHG�WR��WKH�XVH�RU�HPSOR\PHQW�RI�DQ\�GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�

SURPLVH��PLVUHSUHVHQWDWLRQ�RU�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ�RI�DQ\�

PDWHULDO�IDFW��ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQ�RI�VXFK�PDWHULDO�IDFW�«�LQ�WKH�FRQGXFW�RI�WUDGH�RU�FRPPHUFH�«�ZKHWKHU�

DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��GHFHLYHG�RU�GDPDJHG�WKHUHE\�´�����,/&6�

��������

����� ,Q�WKH�FRXUVH�RI�)RUG¶V�EXVLQHVV��LW�ZLOOIXOO\�IDLOHG�WR�GLVFORVH�DQG�

DFWLYHO\�FRQFHDOHG�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�HPLWWHG�IDU�PRUH�SROOXWDQWV�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��WKDW�WKH�
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3ROOXWLQJ�)RUG�9HKLFOHV�HPLW�IDU�PRUH�SROOXWLRQ�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�

H[SHFW�LQ�OLJKW�RI�)RUG¶V�DGYHUWLVLQJ�FDPSDLJQ��DQG�WKDW�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�12[��DV�GHVFULEHG�

DERYH��$FFRUGLQJO\��)RUG�HQJDJHG�LQ�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�XVH�RU�HPSOR\PHQW�RI�DQ\�GHFHSWLRQ��IUDXG��IDOVH�

SUHWHQVH��IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ�RU�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW��ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�WKH�FRQFHDOPHQW��

VXSSUHVVLRQ�RU�RPLVVLRQ�RI�VXFK�PDWHULDO�IDFW�LQ�WKH�FRQGXFW�RI�WUDGH�RU�FRPPHUFH�

DV�SURKLELWHG�E\�WKH�,OOLQRLV�&)$��

����� ,Q�SXUFKDVLQJ�RU�OHDVLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�ZHUH�GHFHLYHG�E\�)RUG¶V�IDLOXUH�WR�GLVFORVH�WKDW�WKH�12[�

UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�HPLVVLRQ�FRQWUROV�ZHUH�GHIHFWLYH��DQG�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�

12[��DV�GHVFULEHG�DERYH��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�IDOVH�

PLVUHSUHVHQWDWLRQV��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�

IDOVH�DQG�JUDYHO\�PLVOHDGLQJ��$V�DOOHJHG�KHUHLQ��)RUG�HQJDJHG�LQ�H[WUHPHO\�

VRSKLVWLFDWHG�PHWKRGV�RI�GHFHSWLRQ��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�GLG�QRW��DQG�

FRXOG�QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ���
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����� )RUG¶V�DFWLRQV�DV�VHW�IRUWK�DERYH�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

����� )RUG¶V�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR��DQG�GLG�LQ�

IDFW��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

����� )RUG�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�IDFWV�

UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�DQ�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�

&ODVV��

����� )RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�,OOLQRLV�

&)$��

����� )RUG�RZHG�3ODLQWLIIV�DQG�WKH�&ODVV�D�GXW\�WR�GLVFORVH�WKH�WUXWK�DERXW�

LWV�HPLVVLRQV�V\VWHPV�PDQLSXODWLRQ�EHFDXVH�)RUG��

D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH�WKDW�LW�PDQLSXODWHG�WKH�
HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�
OLPLW�HIIHFWLYHQHVV�LQ�QRUPDO�GULYLQJ�FRQGLWLRQV��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�3ODLQWLIIV�DQG�WKH�
&ODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�WKDW�LW�PDQLSXODWHG�WKH�
HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�
OLPLW�HIIHFWLYHQHVV�LQ�QRUPDO�GULYLQJ�FRQGLWLRQV��ZKLOH�
SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�3ODLQWLIIV�DQG�WKH�
&ODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

WKDW�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�GHIHFWLYH��HPSOR\HG�D�³'HIHDW�'HYLFH�´�
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HPLWWHG�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��DQG�WKDW�

WKH�HPLVVLRQV�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��ZHUH�QRQ�

(3$�FRPSOLDQW�DQG�XQUHOLDEOH��EHFDXVH�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�

UHOLHG�RQ�)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�

SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�YHKLFOHV��HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� )RUG¶V�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�

DVFHUWDLQDEOH�ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�

)RUG¶V�FRQGXFW�LQ�WKDW�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV�DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��DQG�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV�KDYH�VXIIHUHG�D�GLPLQXWLRQ�LQ�YDOXH��7KHVH�LQMXULHV�DUH�WKH�

GLUHFW�DQG�QDWXUDO�FRQVHTXHQFH�RI�)RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� )RUG¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DV�ZHOO�DV�WR�

WKH�JHQHUDO�SXEOLF��)RUG¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�DIIHFW�

WKH�SXEOLF�LQWHUHVW��

����� 3XUVXDQW�WR�����,/&6�������D�D���3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�

VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�LQ�WKH�DPRXQW�RI�DFWXDO�GDPDJHV��DV�ZHOO�DV�

SXQLWLYH�GDPDJHV�EHFDXVH�)RUG�DFWHG�ZLWK�IUDXG�DQG�RU�PDOLFH�DQG�RU�ZDV�JURVVO\�

QHJOLJHQW��
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����� 3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�

MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�����,/&6����������HW�VHT��$�FRS\�RI�WKLV�

&RPSODLQW�KDV�EHHQ�PDLOHG�WR�WKH�$WWRUQH\�*HQHUDO�RI�WKH�6WDWH�RI�,OOLQRLV�LQ�

DFFRUGDQFH�ZLWK�����,/&6�������D�G���

&2817����
�

%5($&+�2)�&2175$&7�
�%$6('�21�,//,12,6�/$:��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SUHFHGLQJ�DOOHJDWLRQV�DV�WKRXJK�

IXOO\�VHW�IRUWK�KHUHLQ��

����� 3ODLQWLIIV�EULQJ�WKLV�&RXQW�RQ�EHKDOI�RI�WKH�,OOLQRLV�&ODVV��

����� )RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ��LQFOXGLQJ�

)RUG¶V�IDLOXUH�WR�GLVFORVH�WKH�H[LVWHQFH�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP¶V�

GHIHFW�DQG�RU�GHIHFWLYH�GHVLJQ�RI�WKH�HPLVVLRQ�FRQWUROV�DV�DOOHJHG�KHUHLQ��FDXVHG�

3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�WR�PDNH�WKHLU�SXUFKDVHV�RU�OHDVHV�RI�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV��$EVHQW�WKRVH�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��3ODLQWLIIV�

DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�3ROOXWLQJ�

)RUG�9HKLFOHV��ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�

DW�WKH�SULFHV�WKH\�SDLG��DQG�RU�ZRXOG�KDYH�SXUFKDVHG�RU�OHDVHG�OHVV�H[SHQVLYH�

DOWHUQDWLYH�YHKLFOHV�WKDW�GLG�QRW�FRQWDLQ�WKH�GHIHFWLYH�)RUG�&OHDQ�'LHVHO�HQJLQH�

V\VWHP�DQG�ZKLFK�ZHUH�QRW�PDUNHWHG�DV�LQFOXGLQJ�VXFK�D�V\VWHP��$FFRUGLQJO\��
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3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�

DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��

����� (DFK�DQG�HYHU\�VDOH�RU�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�FRQVWLWXWHV�D�

FRQWUDFW�EHWZHHQ�)RUG�DQG�WKH�SXUFKDVHU�RU�OHVVHH��)RUG�EUHDFKHG�WKHVH�FRQWUDFWV�

E\�VHOOLQJ�RU�OHDVLQJ�WR�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�GHIHFWLYH�3ROOXWLQJ�

)RUG�9HKLFOHV�DQG�E\�PLVUHSUHVHQWLQJ�RU�IDLOLQJ�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�

V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV�DQG�WKH�H[LVWHQFH�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP¶V�GHIHFW�

DQG�RU�GHIHFWLYH�GHVLJQ�RI�WKH�HPLVVLRQ�FRQWUROV��LQFOXGLQJ�LQIRUPDWLRQ�NQRZQ�WR�

)RUG��UHQGHULQJ�HDFK�3ROOXWLQJ�9HKLFOH�QRQ�(3$�FRPSOLDQW��DQG�WKDW�WKH\�ZHUH�

WKXV�OHVV�YDOXDEOH�WKDQ�YHKLFOHV�QRW�HTXLSSHG�ZLWK�WKH�GHIHFWLYH�)RUG�&OHDQ�'LHVHO�

HQJLQH�V\VWHP��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�)RUG¶V�EUHDFK�RI�FRQWUDFW��

3ODLQWLIIV�DQG�WKH�&ODVV�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

ZKLFK�VKDOO�LQFOXGH��EXW�LV�QRW�OLPLWHG�WR��DOO�FRPSHQVDWRU\�GDPDJHV��LQFLGHQWDO�DQG�

FRQVHTXHQWLDO�GDPDJHV��DQG�RWKHU�GDPDJHV�DOORZHG�E\�ODZ��

&2817����
�

)5$8'8/(17�&21&($/0(17�
�%$6('�21�,//,12,6�/$:��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SUHFHGLQJ�DOOHJDWLRQV�DV�WKRXJK�

IXOO\�VHW�IRUWK�KHUHLQ��
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����� 7KLV�FODLP�LV�EURXJKW�RQ�EHKDOI�RI�WKH�,OOLQRLV�&ODVV��

����� )RUG�LQWHQWLRQDOO\�FRQFHDOHG�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�KDG�GHIHFWLYH�HPLVVLRQ�FRQWUROV��HPLWWHG�SROOXWDQWV�

DW�D�KLJKHU�OHYHO�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��HPLWWHG�SROOXWDQWV�KLJKHU�WKDQ�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�)RUG¶V�DGYHUWLVLQJ�FDPSDLJQ��HPLWWHG�

XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV�VXFK�DV�12[��DQG�ZHUH�QRQ�FRPSOLDQW�ZLWK�

(3$�HPLVVLRQ�UHTXLUHPHQWV��RU�)RUG�DFWHG�ZLWK�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��

DQG�GHQLHG�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�LQIRUPDWLRQ�WKDW�LV�KLJKO\�

UHOHYDQW�WR�WKHLU�SXUFKDVLQJ�GHFLVLRQ��

����� )RUG�IXUWKHU�DIILUPDWLYHO\�PLVUHSUHVHQWHG�WR�3ODLQWLIIV�LQ�DGYHUWLVLQJ�

DQG�RWKHU�IRUPV�RI�FRPPXQLFDWLRQ��LQFOXGLQJ�VWDQGDUG�DQG�XQLIRUP�PDWHULDO�

SURYLGHG�ZLWK�HDFK�FDU��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�LW�ZDV�VHOOLQJ�KDG�QR�

VLJQLILFDQW�GHIHFWV��ZHUH�(DUWK�IULHQGO\�DQG�ORZ�HPLVVLRQ�YHKLFOHV��FRPSOLHG�ZLWK�

(3$�UHJXODWLRQV��DQG�ZRXOG�SHUIRUP�DQG�RSHUDWH�SURSHUO\�ZKHQ�GULYHQ�LQ�QRUPDO�

XVDJH��

����� )RUG�NQHZ�WKHVH�UHSUHVHQWDWLRQV�ZHUH�IDOVH�ZKHQ�PDGH��

����� 7KH�3ROOXWLQJ�)RUG�9HKLFOHV�SXUFKDVHG�RU�OHDVHG�E\�3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�ZHUH��LQ�IDFW��GHIHFWLYH��HPLWWLQJ�SROOXWDQWV�DW�D�PXFK�KLJKHU�

UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV�DQG�DW�D�PXFK�KLJKHU�UDWH�WKDQ�D�UHDVRQDEOH�
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FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�)RUG¶V�DGYHUWLVLQJ�FDPSDLJQ��QRQ�(3$�

FRPSOLDQW��DQG�XQUHOLDEOH�EHFDXVH�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

WKDW�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�GHIHFWLYH��HPSOR\HG�D�³'HIHDW�'HYLFH�´�

HPLWWHG�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��DQG�WKDW�

WKH�HPLVVLRQV�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��ZHUH�QRQ�

(3$�FRPSOLDQW�DQG�XQUHOLDEOH��EHFDXVH�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�

UHOLHG�RQ�)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�

SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�YHKLFOHV��HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� $V�DOOHJHG�LQ�WKLV�&RPSODLQW��DW�DOO�UHOHYDQW�WLPHV��)RUG�KDV�KHOG�RXW�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�EH�UHGXFHG�HPLVVLRQV��(3$�FRPSOLDQW�YHKLFOHV��

)RUG�GLVFORVHG�FHUWDLQ�GHWDLOV�DERXW�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH��EXW�QRQHWKHOHVV��

)RUG�LQWHQWLRQDOO\�IDLOHG�WR�GLVFORVH�WKH�LPSRUWDQW�IDFWV�WKDW�WKH�12[�UHGXFWLRQ�

V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�

FRQGLWLRQV��DQG�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�KDG�GHIHFWLYH�HPLVVLRQ�FRQWUROV��

GHSOR\�D�³'HIHDW�'HYLFH�´�HPLWWHG�KLJKHU�OHYHOV�RI�SROOXWDQWV�WKDQ�H[SHFWHG�E\�D�

UHDVRQDEOH�FRQVXPHU��HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��DQG�ZHUH�QRQ�
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FRPSOLDQW�ZLWK�(3$�HPLVVLRQV�UHTXLUHPHQWV��PDNLQJ�RWKHU�GLVFORVXUHV�DERXW�WKH�

HPLVVLRQ�V\VWHP�GHFHSWLYH��

����� 7KH�WUXWK�DERXW�WKH�GHIHFWLYH�HPLVVLRQ�FRQWUROV�DQG�)RUG¶V�

PDQLSXODWLRQV�RI�WKRVH�FRQWUROV��XQODZIXOO\�KLJK�HPLVVLRQV��WKH�³'HIHDW�'HYLFH�´�

DQG�QRQ�FRPSOLDQFH�ZLWK�(3$�HPLVVLRQV�UHTXLUHPHQWV�ZDV�NQRZQ�RQO\�WR�)RUG��

3ODLQWLIIV�DQG�WKH�&ODVV�PHPEHUV�GLG�QRW�NQRZ�RI�WKHVH�IDFWV�DQG�)RUG�DFWLYHO\�

FRQFHDOHG�WKHVH�IDFWV�IURP�3ODLQWLIIV�DQG�&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�

GHFHSWLRQ��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�IDOVH�

DQG�RU�PLVOHDGLQJ��$V�FRQVXPHUV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�GLG�QRW��DQG�FRXOG�

QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ��5DWKHU��)RUG�LQWHQGHG�WR�GHFHLYH�

3ODLQWLIIV�DQG�&ODVV�PHPEHUV�E\�FRQFHDOLQJ�WKH�WUXH�IDFWV�DERXW�WKH�3ROOXWLQJ�

9HKLFOH�HPLVVLRQV��

����� )RUG�DOVR�FRQFHDOHG�DQG�VXSSUHVVHG�PDWHULDO�IDFWV�FRQFHUQLQJ�ZKDW�LV�

HYLGHQWO\�WKH�WUXH�FXOWXUH�RI�)RUG²RQH�FKDUDFWHUL]HG�E\�DQ�HPSKDVLV�RQ�SURILWV�

DQG�VDOHV�DERYH�FRPSOLDQFH�ZLWK�IHGHUDO�DQG�VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�

UHJXODWLRQV�WKDW�DUH�PHDQW�WR�SURWHFW�WKH�SXEOLF�DQG�FRQVXPHUV��,W�DOVR�HPSKDVL]HG�

SURILWV�DQG�VDOHV�DERYH�WKH�WUXVW�WKDW�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�SODFHG�LQ�LWV�

UHSUHVHQWDWLRQV��&RQVXPHUV�EX\�GLHVHO�YHKLFOHV�IURP�)RUG�EHFDXVH�WKH\�IHHO�WKH\�
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DUH�FOHDQ�GLHVHO�YHKLFOHV��7KH\�GR�QRW�ZDQW�WR�EH�VSHZLQJ�QR[LRXV�JDVHV�LQWR�WKH�

HQYLURQPHQW��$QG�\HW��WKDW�LV�SUHFLVHO\�ZKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�GRLQJ��

����� )RUG¶V�IDOVH�UHSUHVHQWDWLRQV�ZHUH�PDWHULDO�WR�FRQVXPHUV��EHFDXVH�WKH\�

FRQFHUQHG�WKH�TXDOLW\�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��EHFDXVH�WKH\�FRQFHUQHG�

FRPSOLDQFH�ZLWK�DSSOLFDEOH�IHGHUDO�DQG�VWDWH�ODZ�DQG�UHJXODWLRQV�UHJDUGLQJ�FOHDQ�

DLU�DQG�HPLVVLRQV��DQG�DOVR�EHFDXVH�WKH�UHSUHVHQWDWLRQV�SOD\HG�D�VLJQLILFDQW�UROH�LQ�

WKH�YDOXH�RI�WKH�YHKLFOHV��$V�)RUG�ZHOO�NQHZ��LWV�FXVWRPHUV��LQFOXGLQJ�3ODLQWLIIV�

DQG�&ODVV�PHPEHUV��KLJKO\�YDOXHG�WKDW�WKH�YHKLFOHV�WKH\�ZHUH�SXUFKDVLQJ�RU�

OHDVLQJ�ZHUH�IXHO�HIILFLHQW��FOHDQ�GLHVHO�YHKLFOHV�ZLWK�UHGXFHG�HPLVVLRQV��DQG�WKH\�

SDLG�DFFRUGLQJO\��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKH�HPLVVLRQV�GHIHFW��GHIHFWLYH�GHVLJQ�RI�

WKH�HPLVVLRQ�FRQWUROV��DQG�YLRODWLRQV�ZLWK�UHVSHFW�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

EHFDXVH�GHWDLOV�RI�WKH�WUXH�IDFWV�ZHUH�NQRZQ�DQG�RU�DFFHVVLEOH�RQO\�WR�)RUG��

EHFDXVH�)RUG�KDG�H[FOXVLYH�NQRZOHGJH�DV�WR�VXFK�IDFWV��DQG�EHFDXVH�)RUG�NQHZ�

WKHVH�IDFWV�ZHUH�QRW�NQRZQ�WR�RU�UHDVRQDEO\�GLVFRYHUDEOH�E\�3ODLQWLIIV�RU�&ODVV�

PHPEHUV��)RUG�DOVR�KDG�D�GXW\�WR�GLVFORVH�EHFDXVH�LW�PDGH�JHQHUDO�DIILUPDWLYH�

UHSUHVHQWDWLRQV�DERXW�WKH�TXDOLWLHV�RI�LWV�YHKLFOHV�ZLWK�UHVSHFW�WR�HPLVVLRQV��VWDUWLQJ�

ZLWK�UHIHUHQFHV�WR�WKHP�DV�UHGXFHG�HPLVVLRQV�GLHVHO�YHKLFOHV�DQG�DV�FRPSOLDQW�ZLWK�

DOO�ODZV�LQ�HDFK�VWDWH��ZKLFK�ZHUH�PLVOHDGLQJ��GHFHSWLYH��DQG�LQFRPSOHWH�ZLWKRXW�

WKH�GLVFORVXUH�RI�WKH�DGGLWLRQDO�IDFWV�VHW�IRUWK�DERYH�UHJDUGLQJ�WKH�DFWXDO�HPLVVLRQV�
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RI�LWV�YHKLFOHV��LWV�DFWXDO�SKLORVRSK\�ZLWK�UHVSHFW�WR�FRPSOLDQFH�ZLWK�IHGHUDO�DQG�

VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�UHJXODWLRQV��DQG�LWV�DFWXDO�SUDFWLFHV�ZLWK�UHVSHFW�

WR�WKH�YHKLFOHV�DW�LVVXH��+DYLQJ�YROXQWHHUHG�WR�SURYLGH�LQIRUPDWLRQ�WR�3ODLQWLIIV�DQG�

&ODVV�PHPEHUV��)RUG�KDG�WKH�GXW\�WR�GLVFORVH�QRW�MXVW�WKH�SDUWLDO�WUXWK��EXW�WKH�

HQWLUH�WUXWK��7KHVH�RPLWWHG�DQG�FRQFHDOHG�IDFWV�ZHUH�PDWHULDO�EHFDXVH�WKH\�GLUHFWO\�

LPSDFW�WKH�YDOXH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�SXUFKDVHG�RU�OHDVHG�E\�3ODLQWLIIV�

DQG�&ODVV�PHPEHUV��:KHWKHU�D�PDQXIDFWXUHU¶V�SURGXFWV�SROOXWH��FRPSO\�ZLWK�

IHGHUDO�DQG�VWDWH�FOHDQ�DLU�ODZV�DQG�HPLVVLRQV�UHJXODWLRQV��DQG�ZKHWKHU�WKDW�

PDQXIDFWXUHU�WHOOV�WKH�WUXWK�ZLWK�UHVSHFW�WR�VXFK�FRPSOLDQFH�RU�QRQ�FRPSOLDQFH��

DUH�PDWHULDO�FRQFHUQV�WR�D�FRQVXPHU��LQFOXGLQJ�ZLWK�UHVSHFW�WR�WKH�HPLVVLRQV�

FHUWLILFDWLRQV�WHVWLQJ�WKHLU�YHKLFOHV�PXVW�SDVV��)RUG�UHSUHVHQWHG�WR�3ODLQWLIIV�DQG�

&ODVV�PHPEHUV�WKDW�WKH\�ZHUH�SXUFKDVLQJ�RU�OHDVLQJ�UHGXFHG�HPLVVLRQ�GLHVHO�

YHKLFOHV��ZKHQ�LQ�IDFW��WKH\�ZHUH�SXUFKDVLQJ�RU�OHDVLQJ�GHIHFWLYH��KLJK�HPLVVLRQ��

DQG�XQODZIXOO\�KLJK�HPLVVLRQ�YHKLFOHV��

����� )RUG�DFWLYHO\�FRQFHDOHG�DQG�RU�VXSSUHVVHG�WKHVH�PDWHULDO�IDFWV��LQ�

ZKROH�RU�LQ�SDUW��WR�SDG�DQG�SURWHFW�LWV�SURILWV�DQG�WR�DYRLG�WKH�SHUFHSWLRQ�WKDW�LWV�

YHKLFOHV�ZHUH�QRW�FOHDQ�GLHVHO�YHKLFOHV�DQG�GLG�QRW�RU�FRXOG�QRW�FRPSO\�ZLWK�

IHGHUDO�DQG�VWDWH�ODZV�JRYHUQLQJ�FOHDQ�DLU�DQG�HPLVVLRQV��ZKLFK�SHUFHSWLRQ�ZRXOG�

KXUW�WKH�EUDQG¶V�LPDJH�DQG�FRVW�)RUG�PRQH\��DQG�LW�GLG�VR�DW�WKH�H[SHQVH�RI�

3ODLQWLIIV�DQG�&ODVV�PHPEHUV��
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����� )RUG�KDV�VWLOO�QRW�PDGH�IXOO�DQG�DGHTXDWH�GLVFORVXUHV��DQG�FRQWLQXHV�WR�

GHIUDXG�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�E\�FRQFHDOLQJ�PDWHULDO�LQIRUPDWLRQ�UHJDUGLQJ�

WKH�HPLVVLRQV�TXDOLWLHV�RI�LWV�UHIHUHQFHG�YHKLFOHV��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZHUH�XQDZDUH�RI�WKH�RPLWWHG�PDWHULDO�

IDFWV�UHIHUHQFHG�KHUHLQ��DQG�WKH\�ZRXOG�QRW�KDYH�DFWHG�DV�WKH\�GLG�LI�WKH\�KDG�

NQRZQ�RI�WKH�FRQFHDOHG�DQG�RU�VXSSUHVVHG�IDFWV��LQ�WKDW�WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�SXUSRUWHGO\�UHGXFHG�HPLVVLRQV�GLHVHO�YHKLFOHV�PDQXIDFWXUHG�E\�)RUG��

DQG�RU�ZRXOG�QRW�KDYH�FRQWLQXHG�WR�GULYH�WKHLU�KHDYLO\�3ROOXWLQJ�)RUG�9HKLFOHV��RU�

ZRXOG�KDYH�WDNHQ�RWKHU�DIILUPDWLYH�VWHSV�LQ�OLJKW�RI�WKH�LQIRUPDWLRQ�FRQFHDOHG�IURP�

WKHP��3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�DFWLRQV�ZHUH�MXVWLILHG��)RUG�ZDV�LQ�H[FOXVLYH�

FRQWURO�RI�WKH�PDWHULDO�IDFWV��DQG�VXFK�IDFWV�ZHUH�QRW�JHQHUDOO\�NQRZQ�WR�WKH�SXEOLF��

3ODLQWLIIV��RU�&ODVV�PHPEHUV���

����� %HFDXVH�RI�WKH�FRQFHDOPHQW�DQG�RU�VXSSUHVVLRQ�RI�WKH�IDFWV��3ODLQWLIIV�

DQG�&ODVV�PHPEHUV�KDYH�VXVWDLQHG�GDPDJH�EHFDXVH�WKH\�RZQ�YHKLFOHV�WKDW�DUH�

GLPLQLVKHG�LQ�YDOXH�DV�D�UHVXOW�RI�)RUG¶V�FRQFHDOPHQW�RI�WKH�WUXH�TXDOLW\�DQG�

TXDQWLW\�RI�WKRVH�YHKLFOHV¶�HPLVVLRQV�DQG�)RUG¶V�IDLOXUH�WR�WLPHO\�GLVFORVH�WKH�

GHIHFW�DQG�RU�GHIHFWLYH�GHVLJQ�RI�WKH�)RUG�&OHDQ�'LHVHO�HQJLQH�V\VWHP��WKH�DFWXDO�

HPLVVLRQV�TXDOLWLHV�DQG�TXDQWLWLHV�RI�)RUG�EUDQGHG�YHKLFOHV��DQG�WKH�VHULRXV�LVVXHV�

HQJHQGHUHG�E\�)RUG¶V�FRUSRUDWH�SROLFLHV��+DG�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�EHHQ�

DZDUH�RI�WKH�WUXH�HPLVVLRQV�IDFWV�ZLWK�UHJDUG�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��DQG�
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WKH�&RPSDQ\¶V�GLVUHJDUG�IRU�WKH�WUXWK�DQG�FRPSOLDQFH�ZLWK�DSSOLFDEOH�IHGHUDO�DQG�

VWDWH�ODZ�DQG�UHJXODWLRQV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZKR�SXUFKDVHG�RU�OHDVHG�

QHZ�RU�FHUWLILHG�SUHYLRXVO\�RZQHG�YHKLFOHV�ZRXOG�KDYH�SDLG�OHVV�IRU�WKHLU�YHKLFOHV�

RU�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHP�DW�DOO��

����� 7KH�YDOXH�RI�3ODLQWLIIV¶�DQG�&ODVV�PHPEHUV¶�YHKLFOHV�KDV�GLPLQLVKHG�

DV�D�UHVXOW�RI�)RUG¶V�IUDXGXOHQW�FRQFHDOPHQW�RI�WKH�GHIHFWLYH�HPLVVLRQ�FRQWUROV�RI�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV��RI�WKH�XQODZIXOO\�KLJK�HPLVVLRQV�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV��DQG�RI�WKH�QRQ�FRPSOLDQFH�ZLWK�(3$�HPLVVLRQV�UHTXLUHPHQWV��DOO�RI�

ZKLFK�KDV�JUHDWO\�WDUQLVKHG�WKH�)RUG�EUDQG�QDPH�DWWDFKHG�WR�3ODLQWLIIV¶�DQG�&ODVV�

PHPEHUV¶�YHKLFOHV�DQG�PDGH�DQ\�UHDVRQDEOH�FRQVXPHU�UHOXFWDQW�WR�SXUFKDVH�DQ\�RI�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV��OHW�DORQH�SD\�ZKDW�RWKHUZLVH�ZRXOG�KDYH�EHHQ�IDLU�

PDUNHW�YDOXH�IRU�WKH�YHKLFOHV��

����� $FFRUGLQJO\��)RUG�LV�OLDEOH�WR�3ODLQWLIIV�DQG�&ODVV�PHPEHUV�IRU�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� )RUG¶V�DFWV�ZHUH�GRQH�ZDQWRQO\��PDOLFLRXVO\��RSSUHVVLYHO\��

GHOLEHUDWHO\��ZLWK�LQWHQW�WR�GHIUDXG��DQG�LQ�UHFNOHVV�GLVUHJDUG�RI�3ODLQWLIIV¶�DQG�

&ODVV�PHPEHUV¶�ULJKWV�DQG�WKH�UHSUHVHQWDWLRQV�WKDW�)RUG�PDGH�WR�WKHP��LQ�RUGHU�WR�

HQULFK�)RUG��)RUG¶V�FRQGXFW�ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�LQ�DQ�

DPRXQW�VXIILFLHQW�WR�GHWHU�VXFK�FRQGXFW�LQ�WKH�IXWXUH��ZKLFK�DPRXQW�LV�WR�EH�

GHWHUPLQHG�DFFRUGLQJ�WR�SURRI��
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&2817����
�

9,2/$7,21�2)�7+(�0$66$&+86(776�*(1(5$/�/$:�
&+$37(5����$��

�0$66��*(1��/$:6�&+����$������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�0$66��

*(1��/$:6�&+����$���������WR�)RUG��

&2817����
�

9,2/$7,21�2)�7+(�1(:�-(56(<�&21680(5�)5$8'�$&7�
�1�-��67$7��$11�����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HZ�-HUVH\�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1HZ�-HUVH\�&RQVXPHU�)UDXG�$FW��1HZ�-HUVH\�&)$��PDNHV�

XQODZIXO�³>W@KH�DFW��XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�XQFRQVFLRQDEOH�

FRPPHUFLDO�SUDFWLFH��GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVH��

PLVUHSUHVHQWDWLRQ��RU�WKH�NQRZLQJ�FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ�RI�DQ\�

PDWHULDO�IDFW�ZLWK�WKH�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�VXFK�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQ��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RU�DGYHUWLVHPHQW�RI�DQ\�PHUFKDQGLVH�RU�UHDO�

HVWDWH��RU�ZLWK�WKH�VXEVHTXHQW�SHUIRUPDQFH�RI�VXFK�SHUVRQ�DV�DIRUHVDLG��ZKHWKHU�RU�

QRW�DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��GHFHLYHG�RU�GDPDJHG�WKHUHE\�´�1�-��67$7��
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$11������������)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�

GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�

DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�

HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV������

WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�

HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�

D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� )RUG��3ODLQWLIIV��DQG�1HZ�-HUVH\�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�

WKH�PHDQLQJ�RI�1�-��67$7��$11�����������G���

����� )RUG�HQJDJHG�LQ�³VDOHV´�RI�³PHUFKDQGLVH´�ZLWKLQ�WKH�PHDQLQJ�RI�1�-��

67$7��$11�����������F����G���

����� 3ODLQWLIIV�DUH�HQWLWOHG�WR�UHFRYHU�OHJDO�DQG�RU�HTXLWDEOH�UHOLHI��LQFOXGLQJ�

DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQODZIXO�FRQGXFW��WUHEOH�GDPDJHV��FRVWV��DQG�UHDVRQDEOH�

DWWRUQH\V¶�IHHV�SXUVXDQW�WR�1�-��67$7��$11�������������DQG�DQ\�RWKHU�MXVW�DQG�

DSSURSULDWH�UHOLHI��

&2817����
�

)5$8'�%<�&21&($/0(17�
�%$6('�21�1(:�-(56(<�/$:��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SUHFHGLQJ�DOOHJDWLRQV�DV�WKRXJK�

IXOO\�VHW�IRUWK�KHUHLQ��
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����� 3ODLQWLIIV�EULQJ�WKLV�FODLP�RQ�EHKDOI�RI�WKH�1HZ�-HUVH\�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG�LQWHQWLRQDOO\�FRQFHDOHG�WKH�WUXH�DPRXQW�DQG�FKDUDFWHULVWLFV�RI�WKH�

HPLVVLRQV�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV���

����� )RUG�IXUWKHU�DIILUPDWLYHO\�PLVUHSUHVHQWHG�WR�3ODLQWLIIV�LQ�DGYHUWLVLQJ�

DQG�RWKHU�IRUPV�RI�FRPPXQLFDWLRQ��LQFOXGLQJ�VWDQGDUG�DQG�XQLIRUP�PDWHULDO�

SURYLGHG�ZLWK�HDFK�FDU�DQG�RQ�LWV�ZHEVLWH��WKH�WUXH�SHUIRUPDQFH�DQG�HPLVVLRQV�LQ�

WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

����� )RUG�NQHZ�WKH�WUXWK�ZKHQ�WKHVH�UHSUHVHQWDWLRQV�ZHUH�PDGH��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKH�WUXWK��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�

PHPEHUV�UHOLHG�RQ�)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV��

����� 7KH�WUXWK�DERXW�WKH�HPLVVLRQV�V\VWHP�ZDV�NQRZQ�RQO\�WR�)RUG��

3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�GLG�QRW�NQRZ�RI�WKHVH�IDFWV�DQG�)RUG�

DFWLYHO\�FRQFHDOHG�WKHVH�IDFWV�IURP�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�

GHFHSWLRQ��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�IDOVH��

PLVOHDGLQJ��RU�LQFRPSOHWH��$V�FRQVXPHUV��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�

GLG�QRW��DQG�FRXOG�QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ��5DWKHU��)RUG�

LQWHQGHG�WR�GHFHLYH�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�E\�FRQFHDOLQJ�WKH�WUXH�

IDFWV�DERXW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��
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����� )RUG¶V�IDOVH�UHSUHVHQWDWLRQV�DQG�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�

ZHUH�PDWHULDO�WR�FRQVXPHUV�EHFDXVH�WKH\�FRQFHUQHG�TXDOLWLHV�RI�WKH�3ROOXWLQJ�)RUG�

9HKLFOHV�WKDW�SOD\HG�D�VLJQLILFDQW�UROH�LQ�WKH�YDOXH�RI�WKH�YHKLFOHV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZHUH�XQDZDUH�RI�WKH�RPLWWHG�

PDWHULDO�IDFWV�UHIHUHQFHG�KHUHLQ�DQG�WKH\�ZRXOG�QRW�KDYH�DFWHG�DV�WKH\�GLG�LI�WKH\�

KDG�NQRZQ�RI�WKH�FRQFHDOHG�DQG�RU�VXSSUHVVHG�IDFWV��LQ�WKDW�WKH\�ZRXOG�QRW�KDYH�

SXUFKDVHG�RU�SDLG�DV�PXFK�IRU�WKHVH�YHKLFOHV��3ODLQWLIIV¶�DQG�WKH�RWKHU�&ODVV�

PHPEHUV¶�DFWLRQV�ZHUH�MXVWLILHG��)RUG�ZDV�LQ�H[FOXVLYH�DQG�RU�VXSHULRU�FRQWURO�RI�

WKH�PDWHULDO�IDFWV��DQG�VXFK�IDFWV�ZHUH�QRW�JHQHUDOO\�NQRZQ�WR�WKH�SXEOLF��3ODLQWLIIV��

RU�RWKHU�&ODVV�PHPEHUV��

����� %HFDXVH�RI�WKH�FRQFHDOPHQW�DQG�RU�VXSSUHVVLRQ�RI�IDFWV��3ODLQWLIIV�DQG�

WKH�RWKHU�&ODVV�PHPEHUV�VXVWDLQHG�GDPDJH�EHFDXVH�WKH\�RYHUSDLG�DW�WKH�WLPH�RI�

SXUFKDVH��

����� 7KH�YDOXH�RI�3ODLQWLIIV¶�DQG�WKH�RWKHU�&ODVV�PHPEHUV¶�YHKLFOHV�KDV�

GLPLQLVKHG�DV�D�UHVXOW�RI�)RUG¶V�IUDXGXOHQW�FRQFHDOPHQW��

����� $FFRUGLQJO\��)RUG�LV�OLDEOH�WR�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�

IRU�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� )RUG¶V�DFWV�ZHUH�GRQH�ZDQWRQO\��PDOLFLRXVO\��RSSUHVVLYHO\��

GHOLEHUDWHO\��ZLWK�LQWHQW�WR�GHIUDXG��DQG�LQ�UHFNOHVV�GLVUHJDUG�RI�3ODLQWLIIV¶�DQG�

RWKHU�&ODVV�PHPEHUV¶�ULJKWV�DQG�WKH�UHSUHVHQWDWLRQV�WKDW�)RUG�PDGH�WR�WKHP��LQ�
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RUGHU�WR�HQULFK�)RUG��)RUG¶V�FRQGXFW�ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�

LQ�DQ�DPRXQW�VXIILFLHQW�WR�GHWHU�VXFK�FRQGXFW�LQ�WKH�IXWXUH��ZKLFK�DPRXQW�LV�WR�EH�

GHWHUPLQHG�DFFRUGLQJ�WR�SURRI��

&2817����
�

9,2/$7,21�2)�7+(�1(:�<25.�*(1(5$/�%86,1(66�/$:�
�1�<��*(1��%86��/$:�������±�����

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HZ�<RUN�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1HZ�<RUN�*HQHUDO�%XVLQHVV�/DZ��1HZ�<RUN�*%/��PDNHV�

XQODZIXO�³>G@HFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�EXVLQHVV��WUDGH�RU�

FRPPHUFH�´�1�<��*(1��%86��/$:���������

����� 3ODLQWLIIV�DQG�1HZ�<RUN�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�1�<��*(1��%86��/$:�������K���

����� )RUG�LV�D�³SHUVRQ�´�³ILUP�´�³FRUSRUDWLRQ�´�RU�³DVVRFLDWLRQ´�ZLWKLQ�WKH�

PHDQLQJ�RI�1�<��*(1��%86��/$:��������

����� )RUG¶V�GHFHSWLYH�DFWV�DQG�SUDFWLFHV��ZKLFK�ZHUH�LQWHQGHG�WR�PLVOHDG�

FRQVXPHUV�ZKR�SXUFKDVHG�RU�OHDVHG�D�3ROOXWLQJ�9HKLFOH��ZDV�FRQGXFW�GLUHFWHG�DW�

FRQVXPHUV��
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����� %HFDXVH�)RUG¶V�ZLOOIXO�DQG�NQRZLQJ�FRQGXFW�FDXVHG�LQMXU\�WR�

3ODLQWLIIV��3ODLQWLIIV�VHHN�UHFRYHU\�RI�DFWXDO�GDPDJHV�RU������ZKLFKHYHU�LV�JUHDWHU��

GLVFUHWLRQDU\�WUHEOH�GDPDJHV�XS�WR���������SXQLWLYH�GDPDJHV��UHDVRQDEOH�DWWRUQH\V¶�

IHHV�DQG�FRVWV��DQ�RUGHU�HQMRLQLQJ�)RUG¶V�GHFHSWLYH�FRQGXFW��DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHOLHI�DYDLODEOH�XQGHU�1�<��*(1��%86��/$:��������

&2817����
�

9,2/$7,21�2)�7+(�2./$+20$�&21680(5�
3527(&7,21�$&7�

�2./$��67$7��7,7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�2NODKRPD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�2NODKRPD�&RQVXPHU�3URWHFWLRQ�$FW��2NODKRPD�&3$��GHFODUHV�

XQODZIXO��LQWHU�DOLD��WKH�IROORZLQJ�DFWV�RU�SUDFWLFHV�ZKHQ�FRPPLWWHG�LQ�WKH�FRXUVH�

RI�EXVLQHVV��PDNLQJ�D�³PLVUHSUHVHQWDWLRQ��RPLVVLRQ�RU�RWKHU�SUDFWLFH�WKDW�KDV�

GHFHLYHG�RU�FRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�GHFHLYH�RU�PLVOHDG�D�SHUVRQ�WR�WKH�

GHWULPHQW�RI�WKDW�SHUVRQ´�DQG�³DQ\�SUDFWLFH�ZKLFK�RIIHQGV�HVWDEOLVKHG�SXEOLF�SROLF\�

RU�LI�WKH�SUDFWLFH�LV�LPPRUDO��XQHWKLFDO��RSSUHVVLYH��XQVFUXSXORXV�RU�VXEVWDQWLDOO\�

LQMXULRXV�WR�FRQVXPHUV�´�2./$��67$7��7,7������������±�����

����� 3ODLQWLIIV�DQG�2NODKRPD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�XQGHU�2./$��

67$7��7,7�������������
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����� )RUG�LV�D�³SHUVRQ�´�³FRUSRUDWLRQ�´�RU�³DVVRFLDWLRQ´�ZLWKLQ�WKH�PHDQLQJ�

RI�2./$��67$7��7,7�������������������

����� 7KH�VDOH�RU�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�WR�3ODLQWLIIV�ZDV�D�³FRQVXPHU�

WUDQVDFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�2./$��67$7��7,7������������DQG�)RUG¶V�DFWLRQV�

DV�VHW�IRUWK�KHUHLQ�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�FRPPHUFH��

����� )RUG¶V�DFWV�ZHUH�PDGH�NQRZLQJO\��LQWHQWLRQDOO\��DQG�ZLWK�PDOLFH��

)RUG�GHPRQVWUDWHG�D�FRPSOHWH�ODFN�RI�FDUH�DQG�ZHUH�LQ�UHFNOHVV�GLVUHJDUG�IRU�WKH�

ULJKWV�RI�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�

PHPEHUV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV�WR�WKH�H[WHQW�

SHUPLWWHG�XQGHU�DSSOLFDEOH�ODZ��

����� )RUG¶V�FRQGXFW�DV�DOOHJHG�KHUHLQ�ZDV�XQFRQVFLRQDEOH�EHFDXVH�

����)RUG��NQRZLQJO\�RU�KDG�UHDVRQ�WR�NQRZ��WRRN�DGYDQWDJH�RI�FRQVXPHUV�

UHDVRQDEO\�XQDEOH�WR�SURWHFW�WKHLU�LQWHUHVWV�EHFDXVH�RI�WKHLU�LJQRUDQFH�RI�)RUG¶V�

IUDXGXOHQW�RPLVVLRQV�DQG�UHSUHVHQWDWLRQV������DW�WKH�WLPH�WKH�FRQVXPHU�WUDQVDFWLRQ�

ZDV�HQWHUHG�LQWR��)RUG�NQHZ�RU�KDG�UHDVRQ�WR�NQRZ�WKDW�SULFH�WKH�FRQVXPHUV�ZHUH�

FKDUJHG�JURVVO\�H[FHHGHG�WKH�SULFH�DW�ZKLFK�WKH\�ZRXOG�KDYH�SDLG�LI�WKH\�KDG�

NQRZQ�RI�WKH�)RUG¶V�VFKHPH��DQG�����)RUG�NQHZ�RU�KDG�UHDVRQ�WR�NQRZ�WKDW�WKH�

WUDQVDFWLRQ�LW�LQGXFHG�WKH�FRQVXPHUV�WR�HQWHU�LQWR�ZDV�H[FHVVLYHO\�RQH�VLGHG�LQ�

IDYRU�RI�)RUG��
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����� %HFDXVH�)RUG¶V�XQFRQVFLRQDEOH�FRQGXFW�FDXVHG�LQMXU\�WR�3ODLQWLIIV��

3ODLQWLIIV�VHHN�UHFRYHU\�RI�DFWXDO�GDPDJHV��GLVFUHWLRQDU\�SHQDOWLHV�XS�WR��������SHU�

YLRODWLRQ��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��XQGHU�2./$��67$7��7,7���������������

3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�DQG�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�2NODKRPD�&3$��

&2817����
�

9,2/$7,21�2)�7+(�3(116</9$1,$�
81)$,5�75$'(�35$&7,&(6��

$1'�&21680(5�3527(&7,21�/$:�
����3$��&216��67$7����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�3HQQV\OYDQLD�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�3HQQV\OYDQLD�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�

/DZ��3HQQV\OYDQLD�&3/��SURKLELWV�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��LQFOXGLQJ�

UHSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�FKDUDFWHULVWLFV��EHQHILWV�RU�TXDOLWLHV�WKDW�

WKH\�GR�QRW�KDYH��UHSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��

TXDOLW\�RU�JUDGH�LI�WKH\�DUH�RI�DQRWKHU��DGYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�

WR�VHOO�WKHP�DV�DGYHUWLVHG��DQG�HQJDJLQJ�LQ�DQ\�RWKHU�IUDXGXOHQW�RU�GHFHSWLYH�

FRQGXFW�ZKLFK�FUHDWHV�D�OLNHOLKRRG�RI�FRQIXVLRQ�RU�PLVXQGHUVWDQGLQJ�����3�6��

������������
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����� )RUG��3ODLQWLIIV��DQG�3HQQV\OYDQLD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�

ZLWKLQ�WKH�PHDQLQJ�RI����3$��&216��67$7��������������

����� 3ODLQWLIIV�SXUFKDVHG�RU�OHDVHG�3ROOXWLQJ�)RUG�9HKLFOHV�SULPDULO\�IRU�

SHUVRQDO��IDPLO\��RU�KRXVHKROG�SXUSRVHV�ZLWKLQ�WKH�PHDQLQJ�RI����3$��&216��67$7��

������������

����� $OO�RI�WKH�DFWV�FRPSODLQHG�RI�KHUHLQ�ZHUH�SHUSHWUDWHG�E\�)RUG�LQ�WKH�

FRXUVH�RI�WUDGH�RU�FRPPHUFH�ZLWKLQ�WKH�PHDQLQJ�RI����3$��&216��67$7��������������

����� )RUG�LV�OLDEOH�WR�3ODLQWLIIV�IRU�WUHEOH�WKHLU�DFWXDO�GDPDJHV�RU�������

ZKLFKHYHU�LV�JUHDWHU��DQG�DWWRUQH\V¶�IHHV�DQG�FRVWV�����3$��&216��67$7��������

����D���3ODLQWLIIV�DUH�DOVR�HQWLWOHG�WR�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV�JLYHQ�WKDW�

)RUG¶V�FRQGXFW�ZDV�PDOLFLRXV��ZDQWRQ��ZLOOIXO��RSSUHVVLYH��RU�H[KLELWHG�D�UHFNOHVV�

LQGLIIHUHQFH�WR�WKH�ULJKWV�RI�RWKHUV��

&2817����
�

9,2/$7,21�2)�7+(�6287+�&$52/,1$�81)$,5�75$'(�
35$&7,&(6�$&7�

�6�&��&2'(�$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�6RXWK�&DUROLQD�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 7KH�6RXWK�&DUROLQD�8QIDLU�7UDGH�3UDFWLFHV�$FW��6RXWK�&DUROLQD�

873$��SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�

RU�FRPPHUFH�´�6�&��&2'(�$11������������D����

����� )RUG�LV�D�³SHUVRQ´�XQGHU�6�&��&2'(�$11�������������

����� 3XUVXDQW�WR�6�&��&2'(�$11�������������D���3ODLQWLIIV�VHHN�PRQHWDU\�

UHOLHI�WR�UHFRYHU�WKHLU�HFRQRPLF�ORVVHV��%HFDXVH�)RUG¶V�DFWLRQV�ZHUH�ZLOOIXO�DQG�

NQRZLQJ��3ODLQWLIIV¶�GDPDJHV�VKRXOG�EH�WUHEOHG���

����� 3ODLQWLIIV�IXUWKHU�DOOHJH�WKDW�)RUG¶V�PDOLFLRXV�DQG�GHOLEHUDWH�FRQGXFW�

ZDUUDQWV�DQ�DVVHVVPHQW�RI�SXQLWLYH�GDPDJHV�EHFDXVH�LW�FDUULHG�RXW�GHVSLFDEOH�

FRQGXFW�ZLWK�ZLOOIXO�DQG�FRQVFLRXV�GLVUHJDUG�RI�WKH�ULJKWV�RI�RWKHUV��)RUG¶V�

XQODZIXO�FRQGXFW�FRQVWLWXWHV�PDOLFH��RSSUHVVLRQ��DQG�IUDXG�ZDUUDQWLQJ�SXQLWLYH�

GDPDJHV��

����� 3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�HQMRLQLQJ�HDFK�RI�)RUG¶V�XQIDLU�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV��

&2817����
�

9,2/$7,216�2)�7+(�7(;$6�'(&(37,9(�75$'(�
35$&7,&(6�$1'�&21680(5�3527(&7,21�$&7�

�7(;��%86��	�&20��&2'(��������ET SEQ.��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�7H[DV�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 3ODLQWLIIV�DQG�WKH�7H[DV�&ODVV�PHPEHUV�DUH�LQGLYLGXDOV�ZLWK�DVVHWV�RI�

OHVV�WKDQ�����PLOOLRQ��RU�DUH�FRQWUROOHG�E\�FRUSRUDWLRQV�RU�HQWLWLHV�ZLWK�OHVV�WKDQ�

����PLOOLRQ�LQ�DVVHWV���6HH�7(;��%86��	�&20��&2'(����������

����� 7KH�7H[DV�'HFHSWLYH�7UDGH�3UDFWLFHV�&RQVXPHU�3URWHFWLRQ�$FW�

�³7H[DV�'73$´��SURYLGHV�D�SULYDWH�ULJKW�RI�DFWLRQ�WR�D�FRQVXPHU�ZKHUH�WKH�

FRQVXPHU�VXIIHUV�HFRQRPLF�GDPDJH�DV�WKH�UHVXOW�RI�HLWKHU��L��WKH�XVH�RI�IDOVH��

PLVOHDGLQJ��RU�GHFHSWLYH�DFW�RU�SUDFWLFH�VSHFLILFDOO\�HQXPHUDWHG�LQ�7(;��%86��	�

&20��&2'(���������E���RU��LL��³DQ�XQFRQVFLRQDEOH�DFWLRQ�RU�FRXUVH�RI�DFWLRQ�E\�DQ\�

SHUVRQ�´�7(;��%86��	�&20��&2'(���������D�����	������7KH�7H[DV�'73$�GHFODUHV�

VHYHUDO�VSHFLILF�DFWLRQV�WR�EH�XQODZIXO��LQFOXGLQJ��³����5HSUHVHQWLQJ�WKDW�JRRGV�RU�

VHUYLFHV�KDYH�VSRQVRUVKLS��DSSURYDO��FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�

TXDOLWLHV�WKDW�WKH\�GR�QRW�KDYH´��«³����5HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�

SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH��RU�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VW\OH�RU�

PRGHO��LI�WKH\�DUH�RI�DQRWKHU´��«�³����DGYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�

WR�VHOO�WKHP�DV�DGYHUWLVHG�´�$Q�³XQFRQVFLRQDEOH�DFWLRQ�RU�FRXUVH�RI�DFWLRQ´�PHDQV�

³DQ�DFW�RU�SUDFWLFH�ZKLFK��WR�D�FRQVXPHU¶V�GHWULPHQW��WDNHV�DGYDQWDJH�RI�WKH�ODFN�RI�

NQRZOHGJH��DELOLW\��H[SHULHQFH��RU�FDSDFLW\�RI�WKH�FRQVXPHU�WR�D�JURVVO\�XQIDLU�

GHJUHH�´�7(;��%86��	�&20��&2'(�������������$V�GHWDLOHG�KHUHLQ��)RUG�KDV�HQJDJHG�

LQ�DQ�XQFRQVFLRQDEOH�DFWLRQ�RU�FRXUVH�RI�DFWLRQ�DQG�WKHUHE\�FDXVHG�HFRQRPLF�

GDPDJHV�WR�WKH�7H[DV�&ODVV��
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����� ,Q�WKH�FRXUVH�RI�EXVLQHVV��)RUG�ZLOOIXOO\�IDLOHG�WR�GLVFORVH�DQG�DFWLYHO\�

FRQFHDOHG�WKH�FRQGXFW�GLVFXVVHG�KHUHLQ�DQG�RWKHUZLVH�HQJDJHG�LQ�DFWLYLWLHV�ZLWK�D�

WHQGHQF\�RU�FDSDFLW\�WR�GHFHLYH��)RUG�DOVR�HQJDJHG�LQ�XQODZIXO�WUDGH�SUDFWLFHV�E\�

HPSOR\LQJ�GHFHSWLRQ��GHFHSWLYH�DFWV�RU�SUDFWLFHV��IUDXG��PLVUHSUHVHQWDWLRQV��RU�

FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�RWKHUV�

UHO\�XSRQ�VXFK�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�

RI�3ROOXWLQJ�)RUG�9HKLFOHV���

����� )RUG¶V�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR��DQG�GLG�LQ�

IDFW��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��LQFOXGLQJ�3ODLQWLIIV�DQG�WKH�RWKHU�7H[DV�&ODVV�

PHPEHUV��DERXW�WKH�WUXH�SHUIRUPDQFH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��WKH�GHYDOXLQJ�

RI�WKH�HQYLURQPHQWDO�LPSDFWV�RI�LWV�YHKLFOHV�DW�)RUG��DQG�WKH�WUXH�YDOXH�RI�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV��

����� )RUG�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�IDFWV�

UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�

7H[DV�&ODVV��

����� )RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKHLU�FRQGXFW�YLRODWHG�WKH�7H[DV�

'73$��

����� )RUG�RZHG�3ODLQWLIIV�DQG�7H[DV�&ODVV�PHPEHUV�D�GXW\�WR�GLVFORVH�WKH�

WUXH�HQYLURQPHQWDO�LPSDFW��SHUIRUPDQFH��IXHO�PLOHDJH��DQG�UHOLDELOLW\�RI�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV��EHFDXVH�)RUG��
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D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH�WKDW�WKH\�ZHUH�
VHOOLQJ�DQG�GLVWULEXWLQJ�3ROOXWLQJ�)RUG�9HKLFOHV�
WKURXJKRXW�WKH�8QLWHG�6WDWHV�WKDW�GLG�QRW�SHUIRUP�
DV�DGYHUWLVHG��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�
3ODLQWLIIV�DQG�WKH�7H[DV�&ODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�DERXW�WKH�
HQYLURQPHQWDO�IULHQGOLQHVV��IXHO�PLOHDJH��WRZLQJ�
FDSDFLW\��DQG�SHUIRUPDQFH�RI�WKH�3ROOXWLQJ�)RUG�
9HKLFOHV�ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�
IDFWV�IURP�3ODLQWLIIV�DQG�WKH�7H[DV�&ODVV�WKDW�
FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

����� %HFDXVH�)RUG�IUDXGXOHQWO\�FRQFHDOHG�WKH�GHIHFWLYH�HPLVVLRQV�

WUHDWPHQW�V\VWHP��WKH�YDOXH�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�KDV�JUHDWO\�GLPLQLVKHG��

,Q�OLJKW�RI�WKH�VWLJPD�DWWDFKHG�WR�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�E\�)RUG¶V�FRQGXFW��

WKH\�DUH�QRZ�ZRUWK�VLJQLILFDQWO\�OHVV�WKDQ�WKH\�RWKHUZLVH�ZRXOG�EH��

����� )RUG¶V�RPLVVLRQV�DQG�RU�PLVUHSUHVHQWDWLRQV�DERXW�WKH�HPLVVLRQV�

WUHDWPHQW�V\VWHP�RI�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�PDWHULDO�WR�3ODLQWLIIV�DQG�WKH�

7H[DV�&ODVV��

����� 3ODLQWLIIV�DQG�WKH�7H[DV�&ODVV�VXIIHUHG�DVFHUWDLQDEOH�ORVV�FDXVHG�E\�

)RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�WKHLU�FRQFHDOPHQW�RI�DQG�IDLOXUH�WR�GLVFORVH�PDWHULDO�

LQIRUPDWLRQ��&ODVV�PHPEHUV�ZKR�SXUFKDVHG�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HLWKHU�

ZRXOG�KDYH�SDLG�OHVV�IRU�WKHLU�YHKLFOHV�RU�ZRXOG�QRW�KDYH�SXUFKDVHG�RU�OHDVHG�WKHP�

DW�DOO�EXW�IRU�)RUG¶V�YLRODWLRQV�RI�WKH�7H[DV�'73$��

����� )RUG�KDG�DQ�RQJRLQJ�GXW\�WR�DOO�)RUG�FXVWRPHUV�WR�UHIUDLQ�IURP�XQIDLU�

DQG�GHFHSWLYH�SUDFWLFHV�XQGHU�WKH�7H[DV�'73$��$OO�RZQHUV�RI�3ROOXWLQJ�)RUG�
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9HKLFOHV�VXIIHUHG�DVFHUWDLQDEOH�ORVV�LQ�WKH�IRUP�RI�WKH�GLPLQLVKHG�YDOXH�RI�WKHLU�

YHKLFOH�DV�D�UHVXOW�RI�)RUG¶V�GHFHSWLYH�DQG�XQIDLU�DFWV�DQG�SUDFWLFHV�PDGH�LQ�WKH�

FRXUVH�RI�)RUG¶V�EXVLQHVV��

����� )RUG¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DV�ZHOO�DV�WR�

WKH�JHQHUDO�SXEOLF��)RUG¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�DIIHFW�

WKH�SXEOLF�LQWHUHVW��

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�)RUG¶V�YLRODWLRQV�RI�WKH�7H[DV�

'73$��3ODLQWLIIV�DQG�WKH�7H[DV�&ODVV�KDYH�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�RU�DFWXDO�

GDPDJH��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�7(;��%86��

	�&20��&2'(�$11�����������WR�)RUG���

����� 3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�DFWXDO�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��WUHEOH�GDPDJHV�IRU�)RUG¶V�NQRZLQJ�

YLRODWLRQV�RI�WKH�7H[DV�'73$��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�

WKH�7H[DV�'73$��

����� $OWHUQDWLYHO\��RU�DGGLWLRQDOO\��SXUVXDQW�WR�7(;��%86��	�&20��&2'(�

��������E�����	������3ODLQWLIIV�DUH�DOVR�HQWLWOHG�WR�GLVJRUJHPHQW�RU�WR�UHVFLVVLRQ�RU�

WR�DQ\�RWKHU�UHOLHI�QHFHVVDU\�WR�UHVWRUH�DQ\�PRQH\�RU�SURSHUW\�WKDW�ZDV�DFTXLUHG�

IURP�WKHP�EDVHG�RQ�YLRODWLRQV�RI�WKH�7H[DV�'73$�RU�ZKLFK�WKH�&RXUW�GHHPV�

SURSHU��
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&2817����
�

9,2/$7,21�2)�7+(�87$+�&21680(5�6$/(�35$&7,&(6�$&7�
�87$+�&2'(�$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�8WDK�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�8WDK�&RQVXPHU�6DOHV�3UDFWLFHV�$FW��8WDK�&63$��PDNHV�XQODZIXO�

DQ\�³GHFHSWLYH�DFW�RU�SUDFWLFH�E\�D�VXSSOLHU�LQ�FRQQHFWLRQ�ZLWK�D�FRQVXPHU�

WUDQVDFWLRQ�´�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��LQGLFDWLQJ�WKDW�WKH�VXEMHFW�RI�D�FRQVXPHU�

WUDQVDFWLRQ�KDV�VSRQVRUVKLS��DSSURYDO��SHUIRUPDQFH�FKDUDFWHULVWLFV��DFFHVVRULHV��

XVHV��RU�EHQHILWV��LI�LW�KDV�QRW��LQGLFDWLQJ�WKDW�WKH�VXEMHFW�RI�D�FRQVXPHU�WUDQVDFWLRQ�

LV�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\��JUDGH��VW\OH��RU�PRGHO��LI�LW�LV�QRW��DQG�

³LQGLFDW>LQJ@�WKDW�D�VSHFLILF�SULFH�DGYDQWDJH�H[LVWV��LI�LW�GRHV�QRW�´�87$+�&2'(�

$11��������������

����� )RUG�NQHZ��RU�KDG�UHDVRQ�WR�NQRZ��WKDW�FRQVXPHUV�ZRXOG�UHO\�RQ�WKHLU�

IDLOXUH�WR�GLVFORVH�WKH�GHIHFWV�LQ�LWV�HPLVVLRQV�V\VWHP��)RUG�WKHUHIRUH�HQJDJHG�LQ�DQ�

XQFRQVFLRQDEOH�DFW�ZLWKLQ�WKH�PHDQLQJ�RI�87$+�&2'(�$11��������������

����� 3XUVXDQW�WR�87$+�&2'(�$11�������������3ODLQWLIIV�VHHN�PRQHWDU\�

UHOLHI�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�

DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI��������IRU�HDFK�3ODLQWLII��
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UHDVRQDEOH�DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�

8WDK�&63$��

&2817����
�

9,2/$7,21�2)�7+(�:(67�9,5*,1,$�&21680(5�&5(',7��
$1'�3527(&7,21�$&7�

�:��9$��&2'(�����$�������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�:HVW�9LUJLQLD�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG�LV�D�³SHUVRQ´�XQGHU�:��9$��&2'(�����$�������������

����� 3ODLQWLIIV�DQG�:HVW�9LUJLQLD�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�DV�

GHILQHG�E\�:��9$��&2'(������$�����������DQG���$�����������ZKR�SXUFKDVHG�RU�

OHDVHG�RQH�RU�PRUH�3ROOXWLQJ�)RUG�9HKLFOHV���

����� )RUG�HQJDJHG�LQ�WUDGH�RU�FRPPHUFH�DV�GHILQHG�E\�:��9$��&2'(�

����$������������

����� 7KH�:HVW�9LUJLQLD�&RQVXPHU�&UHGLW�DQG�3URWHFWLRQ�$FW��:HVW�

9LUJLQLD�&&3$��SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�

DQ\�WUDGH�RU�FRPPHUFH�´�:��9$��&2'(�����$��������:LWKRXW�OLPLWDWLRQ��³XQIDLU�RU�

GHFHSWLYH´�DFWV�RU�SUDFWLFHV�LQFOXGH���

�,��$GYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�
WKHP�DV�DGYHUWLVHG��������
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�/��(QJDJLQJ�LQ�DQ\�RWKHU�FRQGXFW�ZKLFK�VLPLODUO\�
FUHDWHV�D�OLNHOLKRRG�RI�FRQIXVLRQ�RU�RI�PLVXQGHUVWDQGLQJ���

�0��7KH�DFW��XVH�RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�
GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVH�RU�
PLVUHSUHVHQWDWLRQ��RU�WKH�FRQFHDOPHQW��VXSSUHVVLRQ�RU�
RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�
XSRQ�VXFK�FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ��LQ�
FRQQHFWLRQ�ZLWK�WKH�VDOH�RU�DGYHUWLVHPHQW�RI�DQ\�JRRGV�RU�
VHUYLFHV��ZKHWKHU�RU�QRW�DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�
PLVOHG��GHFHLYHG�RU�GDPDJHG�WKHUHE\��>DQG@�

�1��$GYHUWLVLQJ��SULQWLQJ��GLVSOD\LQJ��SXEOLVKLQJ��
GLVWULEXWLQJ�RU�EURDGFDVWLQJ��RU�FDXVLQJ�WR�EH�DGYHUWLVHG��
SULQWHG��GLVSOD\HG��SXEOLVKHG��GLVWULEXWHG�RU�EURDGFDVW�LQ�
DQ\�PDQQHU��DQ\�VWDWHPHQW�RU�UHSUHVHQWDWLRQ�ZLWK�UHJDUG�
WR�WKH�VDOH�RI�JRRGV�RU�WKH�H[WHQVLRQ�RI�FRQVXPHU�FUHGLW�
LQFOXGLQJ�WKH�UDWHV��WHUPV�RU�FRQGLWLRQV�IRU�WKH�VDOH�RI�
VXFK�JRRGV�RU�WKH�H[WHQVLRQ�RI�VXFK�FUHGLW��ZKLFK�LV�IDOVH��
PLVOHDGLQJ�RU�GHFHSWLYH�RU�ZKLFK�RPLWV�WR�VWDWH�PDWHULDO�
LQIRUPDWLRQ�ZKLFK�LV�QHFHVVDU\�WR�PDNH�WKH�VWDWHPHQWV�
WKHUHLQ�QRW�IDOVH��PLVOHDGLQJ�RU�GHFHSWLYH��

:��9$��&2'(�����$�����������

����� 3XUVXDQW�WR�:��9$��&2'(�����$��������RQFH�WKH�VWDWXWRU\�QRWLFH�

SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WR�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�

PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�

WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI������SHU�YLRODWLRQ�RI�WKH�:HVW�

9LUJLQLD�&&3$�IRU�HDFK�3ODLQWLII���

����� 3ODLQWLIIV�ZLOO�DOVR�DPHQG�WR�VHHN�SXQLWLYH�GDPDJHV�DJDLQVW�)RUG�

EHFDXVH�LW�FDUULHG�RXW�GHVSLFDEOH�FRQGXFW�ZLWK�ZLOOIXO�DQG�FRQVFLRXV�GLVUHJDUG�RI�

WKH�ULJKWV�RI�RWKHUV��VXEMHFWLQJ�3ODLQWLIIV�WR�FUXHO�DQG�XQMXVW�KDUGVKLS�DV�D�UHVXOW���

����� 3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�RU�GHFHSWLYH�

DFWV�RU�SUDFWLFHV��UHVWLWXWLRQ��SXQLWLYH�GDPDJHV��FRVWV�RI�&RXUW��DWWRUQH\V¶�IHHV�
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XQGHU�:��9$��&2'(�����$�������HW�VHT���DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�

DYDLODEOH�XQGHU�WKH�:HVW�9LUJLQLD�&&3$��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�:��9$��

&2'(�����$�������E��WR�)RUG��7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�

RQO\��2QFH�WKH�VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�

FRPSODLQW�WR�EULQJ�WKLV�FODLP�RQ�EHKDOI�RI�:HVW�9LUJLQLD�SXUFKDVHUV�ZKR�DUH�

PHPEHUV�RI�WKH�&ODVV��

 &ODLPV�EURXJKW�RQ�EHKDOI�RI�WKH�RWKHU�VWDWH�FODVVHV�

&2817����
�

9,2/$7,21�2)�7+(�&2/25$'2�
&21680(5�3527(&7,21�$&7�

�&2/2��5(9��67$7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&RORUDGR�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�&RORUDGR�&RQVXPHU�3URWHFWLRQ�$FW��&RORUDGR�&3$��SURKLELWV�

GHFHSWLYH�SUDFWLFHV�LQ�WKH�FRXUVH�RI�D�SHUVRQ¶V�EXVLQHVV��LQFOXGLQJ��EXW�QRW�OLPLWHG�

WR��³IDLO>LQJ@�WR�GLVFORVH�PDWHULDO�LQIRUPDWLRQ�FRQFHUQLQJ�JRRGV��VHUYLFHV��RU�

SURSHUW\�ZKLFK�LQIRUPDWLRQ�ZDV�NQRZQ�DW�WKH�WLPH�RI�DQ�DGYHUWLVHPHQW�RU�VDOH�LI�

VXFK�IDLOXUH�WR�GLVFORVH�VXFK�LQIRUPDWLRQ�ZDV�LQWHQGHG�WR�LQGXFH�WKH�FRQVXPHU�WR�

HQWHU�LQWR�D�WUDQVDFWLRQ�´�&2/2��5(9��67$7�������������
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����� )RUG�LV�D�³SHUVRQ´�XQGHU�&2/2��5(9��67$7����������������

����� 3ODLQWLIIV�DQG�&RORUDGR�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�IRU�SXUSRVHV�

RI�&2/��5(9��67$7��������������D���

����� )RUG¶V�FRQGXFW��DV�VHW�IRUWK�DERYH��RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

����� 3XUVXDQW�WR�&2/2��5(9��67$7�������������3ODLQWLIIV�VHHN�PRQHWDU\�

UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�

EH�GHWHUPLQHG�DW�WULDO�DQG�GLVFUHWLRQDU\�WUHEOLQJ�RI�VXFK�GDPDJHV��RU��E��VWDWXWRU\�

GDPDJHV�LQ�WKH�DPRXQW�RI������IRU�HDFK�SODLQWLII�RU�&ODVV�PHPEHU��

����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��RU�

GHFHSWLYH�SUDFWLFHV��GHFODUDWRU\�UHOLHI��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHPHG\�XQGHU�WKH�&RORUDGR�&3$��

&2817����
�

9,2/$7,21�2)�7+(�&211(&7,&87�81)$,5�75$'(�
35$&7,&(6�$&7�

�&211��*(1��67$7����������$�ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�&RQQHFWLFXW�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�&RQQHFWLFXW�8QIDLU�7UDGH�3UDFWLFHV�$FW��&RQQHFWLFXW�873$��

SURYLGHV�³1R�SHUVRQ�VKDOO�HQJDJH�LQ�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�
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GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�&211��*(1��

67$7����������E�D���

����� 3ODLQWLIIV��&RQQHFWLFXW�&ODVV�PHPEHUV��DQG�)RUG�DUH�HDFK�D�³SHUVRQ´�

ZLWKLQ�WKH�PHDQLQJ�RI�&211��*(1��67$7����������D�����

����� )RUG¶V�FKDOOHQJHG�FRQGXFW�RFFXUUHG�LQ�³WUDGH´�RU�³FRPPHUFH´�ZLWKLQ�

WKH�PHDQLQJ�RI�&211��*(1��67$7����������D�����

����� 3ODLQWLIIV�DQG�&RQQHFWLFXW�&ODVV�PHPEHUV�DUH�HQWLWOHG�WR�UHFRYHU�WKHLU�

DFWXDO�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�DWWRUQH\V¶�IHHV�SXUVXDQW�WR�&211��*(1��

67$7����������J��

����� )RUG�DFWHG�ZLWK�UHFNOHVV�LQGLIIHUHQFH�WR�DQRWKHU¶V�ULJKWV��RU�ZDQWRQ�RU�

LQWHQWLRQDO�YLRODWLRQ�RI�DQRWKHU¶V�ULJKWV��DQG�RWKHUZLVH�HQJDJHG�LQ�FRQGXFW�

DPRXQWLQJ�WR�D�SDUWLFXODUO\�DJJUDYDWHG��GHOLEHUDWH�GLVUHJDUG�IRU�WKH�ULJKWV�RI�RWKHUV��

7KHUHIRUH��SXQLWLYH�GDPDJHV�DUH�ZDUUDQWHG��

&2817����
�

9,2/$7,21�2)�7+(�'(/$:$5(�&21680(5�)5$8'�$&7�
�'(/��&2'(�7,7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�'HODZDUH�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 7KH�'HODZDUH�&RQVXPHU�)UDXG�$FW��'HODZDUH�&)$��SURKLELWV�WKH�

³DFW��XVH��RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��

IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ��RU�WKH�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�

DQ\�PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�VXFK�FRQFHDOPHQW��VXSSUHVVLRQ��

RU�RPLVVLRQ��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH��OHDVH�RU�DGYHUWLVHPHQW�RI�DQ\�

PHUFKDQGLVH��ZKHWKHU�RU�QRW�DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��GHFHLYHG��RU�

GDPDJHG�WKHUHE\�´�'(/��&2'(�7,7������������D���

����� )RUG�LV�D�³SHUVRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�'(/��&2'(�7,7����������������

����� )RUG¶V�DFWLRQV��DV�VHW�IRUWK�DERYH��RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

����� 3ODLQWLIIV�VHHN�GDPDJHV�XQGHU�WKH�'HODZDUH�&)$�IRU�LQMXU\�UHVXOWLQJ�

IURP�WKH�GLUHFW�DQG�QDWXUDO�FRQVHTXHQFHV�RI�)RUG¶V�XQODZIXO�FRQGXFW��6HH��H�J���

6WHSKHQVRQ�Y��&DSDQR�'HY���,QF�������$��G�������������'HO���������3ODLQWLIIV�DOVR�

VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�GHFHSWLYH�SUDFWLFHV��

GHFODUDWRU\�UHOLHI��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�'HODZDUH�&)$��

����� )RUG�HQJDJHG�LQ�JURVV��RSSUHVVLYH��RU�DJJUDYDWHG�FRQGXFW�MXVWLI\LQJ�

WKH�LPSRVLWLRQ�RI�SXQLWLYH�GDPDJHV��
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&2817����
�

9,2/$7,21�2)�7+(�+$:$,,�$&7���������$��
�+$:��5(9��67$7��������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�+DZDLL�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� +$:$,,�5(9��67$7����������D��SURKLELWV�³XQIDLU�PHWKRGV�RI�

FRPSHWLWLRQ�DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�

FRPPHUFH�´�

����� )RUG�LV�D�³SHUVRQ´�XQGHU�+$:��5(9��67$7�����������

����� 3ODLQWLIIV�DQG�+DZDLL�&ODVV�PHPEHUV�DUH�³FRQVXPHU>V@´�DV�GHILQHG�E\�

+$:��5(9��67$7�����������ZKR�SXUFKDVHG�RU�OHDVHG�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DW�

LVVXH��

����� 3XUVXDQW�WR�+$:��5(9��67$7������������3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�

DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D���������DQG��E��WKUHHIROG�DFWXDO�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

����� 8QGHU�+$:��5(9��67$7��������������3ODLQWLIIV�VHHN�DQ�DGGLWLRQDO�

DZDUG�DJDLQVW�)RUG�RI�XS�WR���������IRU�HDFK�YLRODWLRQ�GLUHFWHG�DW�D�+DZDLL�HOGHU��

)RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�ZDV�GLUHFWHG�WR�RQH�RU�PRUH�

3ODLQWLIIV�ZKR�DUH�HOGHUV��)RUG¶V�FRQGXFW�FDXVHG�RQH�RU�PRUH�RI�WKHVH�HOGHUV�WR�
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VXIIHU�D�VXEVWDQWLDO�ORVV�RI�SURSHUW\�VHW�DVLGH�IRU�UHWLUHPHQW�RU�IRU�SHUVRQDO�RU�

IDPLO\�FDUH�DQG�PDLQWHQDQFH��RU�DVVHWV�HVVHQWLDO�WR�WKH�KHDOWK�RU�ZHOIDUH�RI�WKH�

HOGHU��3ODLQWLIIV�ZKR�DUH�HOGHUV�DUH�VXEVWDQWLDOO\�PRUH�YXOQHUDEOH�WR�)RUG¶V�FRQGXFW�

EHFDXVH�RI�DJH��SRRU�KHDOWK�RU�LQILUPLW\��LPSDLUHG�XQGHUVWDQGLQJ��UHVWULFWHG�

PRELOLW\��RU�GLVDELOLW\��DQG�HDFK�RI�WKHP�VXIIHUHG�D�VXEVWDQWLDO�SK\VLFDO��HPRWLRQDO��

RU�HFRQRPLF�GDPDJH�UHVXOWLQJ�IURP�)RUG¶V�FRQGXFW��

&2817����
�

9,2/$7,21�2)�7+(�,'$+2�&21680(5�3527(&7,21�$&7�
�,'$+2�&2'(�$11�����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�,GDKR�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�,GDKR�&RQVXPHU�3URWHFWLRQ�$FW��,GDKR�&3$��SURKLELWV�GHFHSWLYH�

EXVLQHVV�SUDFWLFHV��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR������UHSUHVHQWLQJ�WKDW�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV�KDYH�FKDUDFWHULVWLFV��XVHV��DQG�EHQHILWV�ZKLFK�WKH\�GR�QRW�KDYH��

����UHSUHVHQWLQJ�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��

TXDOLW\��DQG�JUDGH�ZKHQ�WKH\�DUH�QRW������DGYHUWLVLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�

ZLWK�WKH�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG������HQJDJLQJ�LQ�DFWV�RU�SUDFWLFHV�

ZKLFK�DUH�RWKHUZLVH�PLVOHDGLQJ��IDOVH��RU�GHFHSWLYH�WR�WKH�FRQVXPHU��DQG�����
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HQJDJLQJ�LQ�DQ\�XQFRQVFLRQDEOH�PHWKRG��DFW�RU�SUDFWLFH�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��6HH�,'$+2�&2'(�$11������������

����� )RUG�LV�D�³SHUVRQ´�XQGHU�,'$+2�&2'(�$11���������������

����� )RUG¶V�DFWV�RU�SUDFWLFHV�DV�VHW�IRUWK�DERYH�RFFXUUHG�LQ�WKH�FRQGXFW�RI�

³WUDGH´�RU�³FRPPHUFH´�XQGHU�,'$+2�&2'(�$11���������������

����� 3XUVXDQW�WR�,'$+2�&2'(�$11������������3ODLQWLIIV�VHHN�PRQHWDU\�

UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�

EH�GHWHUPLQHG�DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI��������IRU�HDFK�

SODLQWLII��

����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�

GHFHSWLYH�SUDFWLFHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�,GDKR�&3$��

����� 3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�DJDLQVW�)RUG�EHFDXVH�LWV�FRQGXFW�

HYLGHQFHV�DQ�H[WUHPH�GHYLDWLRQ�IURP�UHDVRQDEOH�VWDQGDUGV��)RUG¶V�XQODZIXO�

FRQGXFW�FRQVWLWXWHV�PDOLFH��RSSUHVVLRQ��DQG�IUDXG�ZDUUDQWLQJ�SXQLWLYH�GDPDJHV��

&2817����
�

9,2/$7,21�2)�7+(�,1',$1$�'(&(37,9(�
&21680(5�6$/(6�$&7�
�,1'��&2'(���������������

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��
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����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�,QGLDQD�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� ,QGLDQD¶V�'HFHSWLYH�&RQVXPHU�6DOHV�$FW��,QGLDQD�'&6$��SURKLELWV�D�

SHUVRQ�IURP�HQJDJLQJ�LQ�D�³GHFHSWLYH�EXVLQHVV�SUDFWLFH>V@´�RU�DFWV��LQFOXGLQJ��EXW�

QRW�OLPLWHG�WR��³����7KDW�VXFK�VXEMHFW�RI�D�FRQVXPHU�WUDQVDFWLRQ�KDV�VSRQVRUVKLS��

DSSURYDO��SHUIRUPDQFH��FKDUDFWHULVWLFV��DFFHVVRULHV��XVHV��RU�EHQHILWV�WKDW�WKH\�GR�

QRW�KDYH��RU�WKDW�D�SHUVRQ�KDV�D�VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ��RU�

FRQQHFWLRQ�LW�GRHV�QRW�KDYH������7KDW�VXFK�VXEMHFW�RI�D�FRQVXPHU�WUDQVDFWLRQ�LV�RI�D�

SDUWLFXODU�VWDQGDUG��TXDOLW\��JUDGH��VW\OH�RU�PRGHO��LI�LW�LV�QRW�DQG�LI�WKH�VXSSOLHU�

NQRZV�RU�VKRXOG�UHDVRQDEO\�NQRZ�WKDW�LW�LV�QRW������������7KDW�WKH�VXSSOLHU�KDV�D�

VSRQVRUVKLS��DSSURYDO�RU�DIILOLDWLRQ�LQ�VXFK�FRQVXPHU�WUDQVDFWLRQ�WKDW�WKH�VXSSOLHU�

GRHV�QRW�KDYH��DQG�ZKLFK�WKH�VXSSOLHU�NQRZV�RU�VKRXOG�UHDVRQDEO\�NQRZ�WKDW�WKH�

VXSSOLHU�GRHV�QRW�KDYH���������E��$Q\�UHSUHVHQWDWLRQV�RQ�RU�ZLWKLQ�D�SURGXFW�RU�LWV�

SDFNDJLQJ�RU�LQ�DGYHUWLVLQJ�RU�SURPRWLRQDO�PDWHULDOV�ZKLFK�ZRXOG�FRQVWLWXWH�D�

GHFHSWLYH�DFW�VKDOO�EH�WKH�GHFHSWLYH�DFW�ERWK�RI�WKH�VXSSOLHU�ZKR�SODFHV�VXFK�D�

UHSUHVHQWDWLRQ�WKHUHRQ�RU�WKHUHLQ��RU�ZKR�DXWKRUHG�VXFK�PDWHULDOV��DQG�VXFK�

VXSSOLHUV�ZKR�VKDOO�VWDWH�RUDOO\�RU�LQ�ZULWLQJ�WKDW�VXFK�UHSUHVHQWDWLRQ�LV�WUXH�LI�VXFK�

RWKHU�VXSSOLHU�VKDOO�NQRZ�RU�KDYH�UHDVRQ�WR�NQRZ�WKDW�VXFK�UHSUHVHQWDWLRQ�ZDV�

IDOVH�´�
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����� )RUG�LV�D�³SHUVRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�,1'��&2'(������������

��D�����DQG�D�³VXSSOLHU´�ZLWKLQ�WKH�PHDQLQJ�RI�,1'��&2'(��������������D������

����� 3ODLQWLIIV¶�YHKLFOH�SXUFKDVHV�DUH�³FRQVXPHU�WUDQVDFWLRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�,1'��&2'(��������������D������

����� 3XUVXDQW�WR�,1'��&2'(���������������RQFH�WKH�VWDWXWRU\�QRWLFH�SHULRG�

KDV�H[SLUHG��3ODLQWLIIV�ZLOO�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�

JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG�

�E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI������IRU�HDFK�SODLQWLII��LQFOXGLQJ�WUHEOH�

GDPDJHV�XS�WR��������IRU�)RUG¶V�ZLOOIXOO\�GHFHSWLYH�DFWV��

����� 3ODLQWLIIV�ZLOO�DOVR�DPHQG�WR�VHHN�SXQLWLYH�GDPDJHV�EDVHG�RQ�WKH�

RXWUDJHRXVQHVV�DQG�UHFNOHVVQHVV�RI�)RUG¶V�FRQGXFW��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�,1'��&2'(�

�������������D��WR�)RUG���

&2817����
�

9,2/$7,21�2)�7+(�,2:$�35,9$7(�5,*+7��
2)�$&7,21�)25�&21680(5�)5$8'6�$&7�

�,2:$�&2'(������+���ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�,RZD�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 7KH�,RZD�3ULYDWH�5LJKW�RI�$FWLRQ�IRU�&RQVXPHU�)UDXGV�$FW��,RZD�

&)$��SURKLELWV�DQ\�³SUDFWLFH�RU�DFW�WKH�SHUVRQ�NQRZV��RU�UHDVRQDEO\�VKRXOG�NQRZ��

LV�DQ�XQIDLU�SUDFWLFH��GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��RU�IDOVH�SURPLVH��RU�WKH�

PLVUHSUHVHQWDWLRQ��FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�D�PDWHULDO�IDFW��ZLWK�

WKH�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�WKH�XQIDLU�SUDFWLFH��GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��

IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ��FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ�LQ�

FRQQHFWLRQ�ZLWK�WKH�DGYHUWLVHPHQW��VDOH��RU�OHDVH�RI�FRQVXPHU�PHUFKDQGLVH�´�,2:$�

&2'(������+����

����� )RUG�LV�D�³SHUVRQ´�XQGHU�,2:$�&2'(������+�������

����� 3ODLQWLIIV�DQG�,RZD�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�DV�GHILQHG�E\�

,2:$�&2'(������+������ZKR�SXUFKDVHG�RU�OHDVHG�RQH�RU�PRUH�3ROOXWLQJ�)RUG�

9HKLFOHV��

����� 3XUVXDQW�WR�,2:$�&2'(������+����3ODLQWLIIV�VHHN�DQ�RUGHU�HQMRLQLQJ�

)RUG¶V�XQIDLU�DQG�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��DFWXDO�GDPDJHV��VWDWXWRU\�GDPDJHV�

XS�WR�WKUHH�WLPHV�WKH�DPRXQW�RI�DFWXDO�GDPDJHV�DZDUGHG�DV�D�UHVXOW�RI�)RUG¶V�

ZLOOIXO�DQG�ZDQWRQ�GLVUHJDUG�IRU�WKH�ULJKWV�RI�RWKHUV��DWWRUQH\V¶�IHHV��DQG�RWKHU�VXFK�

HTXLWDEOH�UHOLHI�DV�WKH�FRXUW�GHHPV�QHFHVVDU\�WR�SURWHFW�WKH�SXEOLF�IURP�IXUWKHU�

YLRODWLRQV�RI�WKH�,RZD�&)$��
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&2817����
�

9,2/$7,21�2)�7+(�.$16$6�&21680(5�3527(&7,21�$&7�
�.$1��67$7��$11�����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�.DQVDV�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�.DQVDV�&RQVXPHU�3URWHFWLRQ�$FW��.DQVDV�&3$��VWDWHV�³>Q@R�

VXSSOLHU�VKDOO�HQJDJH�LQ�DQ\�GHFHSWLYH�DFW�RU�SUDFWLFH�LQ�FRQQHFWLRQ�ZLWK�D�

FRQVXPHU�WUDQVDFWLRQ�´�.$1��67$7��$11�����������D���'HFHSWLYH�DFWV�RU�SUDFWLFHV�

LQFOXGH�EXW�DUH�QRW�OLPLWHG�WR�³WKH�ZLOOIXO�XVH��LQ�DQ\�RUDO�RU�ZULWWHQ�UHSUHVHQWDWLRQ��

RI�H[DJJHUDWLRQ��IDOVHKRRG��LQQXHQGR�RU�DPELJXLW\�DV�WR�D�PDWHULDO�IDFW´�DQG�³WKH�

ZLOOIXO�IDLOXUH�WR�VWDWH�D�PDWHULDO�IDFW��RU�WKH�ZLOOIXO�FRQFHDOPHQW��VXSSUHVVLRQ�RU�

RPLVVLRQ�RI�D�PDWHULDO�IDFW�´�.$1��67$7��$11������������

����� 3ODLQWLIIV�DQG�.DQVDV�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�

PHDQLQJ�RI�.$1��67$7��$11�����������E��ZKR�SXUFKDVHG�RU�OHDVHG�RQH�RU�PRUH�

3ROOXWLQJ�)RUG�9HKLFOHV��

����� (DFK�VDOH�RU�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�WR�3ODLQWLIIV�ZDV�D�³FRQVXPHU�

WUDQVDFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�.$1��67$7��$11�����������F���

����� 3XUVXDQW�WR�.$1��67$7��$11������������3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�

DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�
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GHWHUPLQHG�DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI���������IRU�HDFK�

SODLQWLII��

����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�

GHFHSWLYH�SUDFWLFHV��GHFODUDWRU\�UHOLHI��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHOLHI�DYDLODEOH�XQGHU�.$1��67$7��$11�����������HW�VHT��

&2817����
�

9,2/$7,216�2)�7+(�.(178&.<�
&21680(5�3527(&7,21�$&7�

�.<��5(9��67$7����������� ET SEQ.���

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�WKRXJK�IXOO\�VHW�

IRUWK�KHUHLQ��

����� 3ODLQWLIIV�EULQJ�WKLV�&RXQW�RQ�EHKDOI�RI�WKH�.HQWXFN\�&ODVV�PHPEHUV��

����� )RUG��3ODLQWLIIV��DQG�WKH�.HQWXFN\�&ODVV�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�WKH�.<��5(9��67$7����������������

����� )RUG�HQJDJHG�LQ�³WUDGH´�RU�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�.<��

5(9��67$7����������������

����� 7KH�.HQWXFN\�&RQVXPHU�3URWHFWLRQ�$FW��³.HQWXFN\�&3$´��PDNHV�

XQODZIXO�³>X@QIDLU��IDOVH��PLVOHDGLQJ��RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�

RI�DQ\�WUDGH�RU�FRPPHUFH�«�´�.<��5(9��67$7����������������,Q�WKH�FRXUVH�RI�

)RUG¶V�EXVLQHVV��LW�ZLOOIXOO\�IDLOHG�WR�GLVFORVH�DQG�DFWLYHO\�FRQFHDOHG�WKDW�WKH�12[�

UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�IDU�PRUH�
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SROOXWDQWV�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLW�

IDU�PRUH�SROOXWLRQ�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�LQ�OLJKW�RI�)RUG¶V�

DGYHUWLVLQJ�FDPSDLJQ��DQG�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�

OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�12[��DV�GHVFULEHG�DERYH��$FFRUGLQJO\��)RUG�

HQJDJHG�LQ�GHFHSWLYH�EXVLQHVV�SUDFWLFHV�SURKLELWHG�E\�WKH�.HQWXFN\�&3$��

����� ,Q�SXUFKDVLQJ�RU�OHDVLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��3ODLQWLIIV�DQG�WKH�

RWKHU�&ODVV�PHPEHUV�ZHUH�GHFHLYHG�E\�)RUG¶V�IDLOXUH�WR�GLVFORVH�WKDW�WKH�12[�

UHGXFWLRQ�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�

QRUPDO�GULYLQJ�FRQGLWLRQV��WKDW�WKH�HPLVVLRQ�FRQWUROV�ZHUH�GHIHFWLYH��DQG�WKDW�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�HPLWWHG�XQODZIXOO\�KLJK�OHYHOV�RI�SROOXWDQWV��LQFOXGLQJ�

12[��DV�GHVFULEHG�DERYH��

����� 3ODLQWLIIV�DQG�&ODVV�PHPEHUV�UHDVRQDEO\�UHOLHG�XSRQ�)RUG¶V�IDOVH�

PLVUHSUHVHQWDWLRQV��7KH\�KDG�QR�ZD\�RI�NQRZLQJ�WKDW�)RUG¶V�UHSUHVHQWDWLRQV�ZHUH�

IDOVH�DQG�JUDYHO\�PLVOHDGLQJ��$V�DOOHJHG�KHUHLQ��)RUG�HQJDJHG�LQ�H[WUHPHO\�

VRSKLVWLFDWHG�PHWKRGV�RI�GHFHSWLRQ��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�GLG�QRW��DQG�

FRXOG�QRW��XQUDYHO�)RUG¶V�GHFHSWLRQ�RQ�WKHLU�RZQ���

����� )RUG¶V�DFWLRQV�DV�VHW�IRUWK�DERYH�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH��

����� )RUG¶V�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR��DQG�GLG�LQ�

IDFW��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��
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����� )RUG�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�IDFWV�

UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�DQ�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�

&ODVV��

����� )RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�

.HQWXFN\�&3$��

����� )RUG�RZHG�3ODLQWLIIV�DQG�WKH�&ODVV�D�GXW\�WR�GLVFORVH�WKH�WUXWK�DERXW�

LWV�HPLVVLRQV�V\VWHPV�PDQLSXODWLRQ�EHFDXVH�)RUG��

D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH�WKDW�LW�PDQLSXODWHG�WKH�
HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�
OLPLW�HIIHFWLYHQHVV�LQ�QRUPDO�GULYLQJ�FRQGLWLRQV��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�3ODLQWLIIV�DQG�WKH�
&ODVV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�WKDW�LW�PDQLSXODWHG�WKH�
HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WR�WXUQ�RII�RU�
OLPLW�HIIHFWLYHQHVV�LQ�QRUPDO�GULYLQJ�FRQGLWLRQV��ZKLOH�
SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�IDFWV�IURP�3ODLQWLIIV�DQG�WKH�
&ODVV�WKDW�FRQWUDGLFWHG�WKHVH�UHSUHVHQWDWLRQV��

����� )RUG�KDG�D�GXW\�WR�GLVFORVH�WKDW�WKH�12[�UHGXFWLRQ�V\VWHP�LQ�WKH�

3ROOXWLQJ�)RUG�9HKLFOHV�WXUQV�RII�RU�LV�OLPLWHG�GXULQJ�QRUPDO�GULYLQJ�FRQGLWLRQV��

WKDW�WKHVH�3ROOXWLQJ�)RUG�9HKLFOHV�ZHUH�GHIHFWLYH��HPSOR\HG�D�³'HIHDW�'HYLFH�´�

HPLWWHG�SROOXWDQWV�DW�D�PXFK�KLJKHU�UDWH�WKDQ�JDVROLQH�SRZHUHG�YHKLFOHV��DQG�WKDW�

WKH�HPLVVLRQV�IDU�H[FHHGHG�WKRVH�H[SHFWHG�E\�D�UHDVRQDEOH�FRQVXPHU��ZHUH�QRQ�

(3$�FRPSOLDQW�DQG�XQUHOLDEOH��3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�UHOLHG�RQ�
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)RUG¶V�PDWHULDO�UHSUHVHQWDWLRQV�WKDW�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�WKH\�ZHUH�

SXUFKDVLQJ�ZHUH�UHGXFHG�HPLVVLRQ�YHKLFOHV��HIILFLHQW��DQG�IUHH�IURP�GHIHFWV��

����� )RUG¶V�FRQGXFW�SUR[LPDWHO\�FDXVHG�LQMXULHV�WR�3ODLQWLIIV�DQG�WKH�RWKHU�

&ODVV�PHPEHUV��

����� 3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�ZHUH�LQMXUHG�DQG�VXIIHUHG�

DVFHUWDLQDEOH�ORVV��LQMXU\�LQ�IDFW��DQG�RU�DFWXDO�GDPDJH�DV�D�SUR[LPDWH�UHVXOW�RI�

)RUG¶V�FRQGXFW�LQ�WKDW�3ODLQWLIIV�DQG�WKH�RWKHU�&ODVV�PHPEHUV�RYHUSDLG�IRU�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV�DQG�GLG�QRW�UHFHLYH�WKH�EHQHILW�RI�WKHLU�EDUJDLQ��DQG�WKHLU�

3ROOXWLQJ�)RUG�9HKLFOHV�KDYH�VXIIHUHG�D�GLPLQXWLRQ�LQ�YDOXH��7KHVH�LQMXULHV�DUH�WKH�

GLUHFW�DQG�QDWXUDO�FRQVHTXHQFH�RI�)RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�RPLVVLRQV��

����� )RUG¶V�YLRODWLRQV�SUHVHQW�D�FRQWLQXLQJ�ULVN�WR�3ODLQWLIIV�DV�ZHOO�DV�WR�

WKH�JHQHUDO�SXEOLF��)RUG¶V�XQODZIXO�DFWV�DQG�SUDFWLFHV�FRPSODLQHG�RI�KHUHLQ�DIIHFW�

WKH�SXEOLF�LQWHUHVW��

����� 3XUVXDQW�WR�.<��5(9��67$7��$11�������������3ODLQWLIIV�DQG�WKH�&ODVV�

VHHN�WR�UHFRYHU�DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��GHFODUDWRU\�

UHOLHI��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�.<��5(9��

67$7��$11�������������
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&2817����
�

9,2/$7,21�2)�7+(�/28,6,$1$�81)$,5�75$'(�35$&7,&(6��
$1'�&21680(5�3527(&7,21�/$:�
�/$��5(9��67$7������������ET SEQ.��

����� 3ODLQWLIIV�UHDOOHJH�DQG�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�

WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�/RXLVLDQD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG��3ODLQWLIIV��DQG�WKH�/RXLVLDQD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�

ZLWKLQ�WKH�PHDQLQJ�RI�/$��5(9��67$7����������������

����� 3ODLQWLIIV�DQG�/RXLVLDQD�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�

PHDQLQJ�RI�/$��5(9��67$7����������������

����� )RUG�HQJDJHG�LQ�³WUDGH´�RU�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�/$��

5(9��67$7����������������

����� 7KH�/RXLVLDQD�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�/DZ�

�³/RXLVLDQD�&3/´��PDNHV�XQODZIXO�³GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�

DQ\�WUDGH�RU�FRPPHUFH�´�/$��5(9��67$7������������$���)RUG�SDUWLFLSDWHG�LQ�

PLVOHDGLQJ��IDOVH��RU�GHFHSWLYH�DFWV�WKDW�YLRODWHG�WKH�/RXLVLDQD�&3/���

����� )RUG�DOVR�HQJDJHG�LQ�XQODZIXO�WUDGH�SUDFWLFHV�E\�HPSOR\LQJ�

GHFHSWLRQ��GHFHSWLYH�DFWV�RU�SUDFWLFHV��IUDXG��PLVUHSUHVHQWDWLRQV��RU�FRQFHDOPHQW��

VXSSUHVVLRQ�RU�RPLVVLRQ�RI�DQ\�PDWHULDO�IDFW�ZLWK�LQWHQW�WKDW�RWKHUV�UHO\�XSRQ�VXFK�
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FRQFHDOPHQW��VXSSUHVVLRQ�RU�RPLVVLRQ��LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RI�3ROOXWLQJ�

)RUG�9HKLFOHV��

����� )RUG¶V�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZHUH�OLNHO\�WR��DQG�GLG�LQ�

IDFW��GHFHLYH�UHDVRQDEOH�FRQVXPHUV��

����� )RUG�LQWHQWLRQDOO\�DQG�NQRZLQJO\�PLVUHSUHVHQWHG�PDWHULDO�IDFWV�

UHJDUGLQJ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�LQWHQW�WR�PLVOHDG�3ODLQWLIIV�DQG�WKH�

/RXLVLDQD�&ODVV��

����� )RUG�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LWV�FRQGXFW�YLRODWHG�WKH�

/RXLVLDQD�&3/��

����� )RUG�RZHG�3ODLQWLIIV�D�GXW\�WR�GLVFORVH�WKH�HPLVVLRQV�LQ�WKH�3ROOXWLQJ�

)RUG�9HKLFOHV��EHFDXVH�)RUG��

D�� 3RVVHVVHG�H[FOXVLYH�NQRZOHGJH��

E�� ,QWHQWLRQDOO\�FRQFHDOHG�WKH�IRUHJRLQJ�IURP�
3ODLQWLIIV��DQG�RU�

F�� 0DGH�LQFRPSOHWH�UHSUHVHQWDWLRQV�DERXW�WKH�
HPLVVLRQV�DQG�SHUIRUPDQFH�RI�WKH�3ROOXWLQJ�)RUG�
9HKLFOHV��ZKLOH�SXUSRVHIXOO\�ZLWKKROGLQJ�PDWHULDO�
IDFWV�IURP�3ODLQWLIIV�WKDW�FRQWUDGLFWHG�WKHVH�
UHSUHVHQWDWLRQV��

����� 3ODLQWLIIV�DQG�WKH�/RXLVLDQD�&ODVV�VXIIHUHG�DVFHUWDLQDEOH�ORVV�FDXVHG�

E\�)RUG¶V�PLVUHSUHVHQWDWLRQV�DQG�LWV�FRQFHDOPHQW�RI�DQG�IDLOXUH�WR�GLVFORVH�

PDWHULDO�LQIRUPDWLRQ���
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����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�)RUG¶V�YLRODWLRQV�RI�WKH�/RXLVLDQD�

&3/��3ODLQWLIIV�DQG�WKH�/RXLVLDQD�&ODVV�KDYH�VXIIHUHG�LQMXU\�LQ�IDFW�DQG�RU�DFWXDO�

GDPDJH��

����� 3XUVXDQW�WR�/$��5(9��67$7�������������3ODLQWLIIV�DQG�WKH�/RXLVLDQD�

&ODVV�VHHN�WR�UHFRYHU�DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��WUHEOH�

GDPDJHV�IRU�)RUG¶V�NQRZLQJ�YLRODWLRQV�RI�WKH�/RXLVLDQD�&3/��DQ�RUGHU�HQMRLQLQJ�

)RUG¶V�XQIDLU��XQODZIXO��DQG�RU�GHFHSWLYH�SUDFWLFHV��GHFODUDWRU\�UHOLHI��DWWRUQH\V¶�

IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�/$��5(9��67$7��

�����������

&2817����
�

)5$8'8/(17�&21&($/0(17�
�%$6('�21�/28,6,$1$�/$:��

����� 3ODLQWLIIV�UHDOOHJH�DQG�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�SDUDJUDSKV�DV�

WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�/RXLVLDQD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� )RUG�FRQFHDOHG�DQG�VXSSUHVVHG�PDWHULDO�IDFWV�FRQFHUQLQJ�WKH�TXDOLW\�

RI�LWV�YHKLFOHV�DQG�WKH�HPLVVLRQV�V\VWHP�LQ�WKH�3ROOXWLQJ�)RUG�9HKLFOHV��

����� %HFDXVH�RI�WKH�FRQFHDOPHQW�DQG�RU�VXSSUHVVLRQ�RI�WKH�IDFWV��3ODLQWLIIV�

DQG�WKH�/RXLVLDQD�&ODVV�VXVWDLQHG�GDPDJH�EHFDXVH�WKH\�RYHUSDLG�IRU�WKHLU�YHKLFOHV�

DQG�RZQ�YHKLFOHV�WKDW�GLPLQLVKHG�LQ�YDOXH�DV�D�UHVXOW�RI�)RUG¶V�FRQFHDOPHQW��+DG�
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WKH\�EHHQ�DZDUH�RI�WKH�WUXH�IDFWV��3ODLQWLIIV�DQG�&ODVV�PHPEHUV�ZRXOG�QRW�KDYH�

SXUFKDVH�RU�OHDVHG�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV�RU�ZRXOG�KDYH�SDLG�OHVV���

&2817����
�

9,2/$7,21�2)�7+(�0$,1(�81)$,5�75$'(�35$&7,&(6�$&7�
�0(��5(9��67$7��$11��7,7�����������$�ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0DLQH�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0DLQH�8QIDLU�7UDGH�3UDFWLFHV�$FW��0DLQH�873$��PDNHV�

XQODZIXO�³>X@QIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�

LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�0(��5(9��67$7��$11��7,7������������

����� )RUG��3ODLQWLIIV��DQG�0DLQH�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�0(��5(9��67$7��$11��7,7���������������

����� )RUG�LV�HQJDJHG�LQ�³WUDGH´�RU�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�0(��

5(9��67$7��$11��7,7���������������

����� 3XUVXDQW�WR�0(��5(9��67$7��$11��7,7������������3ODLQWLIIV�VHHN�DQ�

RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�DQG�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�0(��5(9��

67$7��$11��7,7�������������$��WR�)RUG��7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�

SXUSRVHV�RQO\��2QFH�WKH�VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�
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WKHLU�FRPSODLQW�WR�EULQJ�WKLV�FODLP�RQ�EHKDOI�RI�0DLQH�SXUFKDVHUV�ZKR�DUH�PHPEHUV�

RI�WKH�&ODVV��

&2817����
�

9,2/$7,21�2)�7+(�0$5</$1'�
&21680(5�3527(&7,21�$&7�

�0'��&2'(�$11���&20��/$:����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0DU\ODQG�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0DU\ODQG�&RQVXPHU�3URWHFWLRQ�$FW��0DU\ODQG�&3$��SURYLGHV�

WKDW�D�SHUVRQ�PD\�QRW�HQJDJH�LQ�DQ\�XQIDLU�RU�GHFHSWLYH�WUDGH�SUDFWLFH�LQ�WKH�VDOH�RU�

OHDVH�RI�DQ\�FRQVXPHU�JRRG��LQFOXGLQJ�³IDLOXUH�WR�VWDWH�D�PDWHULDO�IDFW�LI�WKH�IDLOXUH�

GHFHLYHV�RU�WHQGV�WR�GHFHLYH´�DQG�³>G@HFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�SUHPLVH��

PLVUHSUHVHQWDWLRQ��RU�NQRZLQJ�FRQFHDOPHQW��VXSSUHVVLRQ��RU�RPLVVLRQ�RI�DQ\�

PDWHULDO�IDFW�ZLWK�WKH�LQWHQW�WKDW�D�FRQVXPHU�UHO\�RQ�WKH�VDPH�´�0'��&2'(�$11���

&20��/$:�����������UHJDUGOHVV�RI�ZKHWKHU�WKH�FRQVXPHU�LV�DFWXDOO\�GHFHLYHG�RU�

GDPDJHG��0'��&2'(�$11���&20��/$:�����������

����� )RUG��3ODLQWLIIV��DQG�0DU\ODQG�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�

WKH�PHDQLQJ�RI�0'��&2'(�$11���&20��/$:����������K���
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����� 3XUVXDQW�WR�0'��&2'(�$11���&20��/$:�����������3ODLQWLIIV�VHHN�

DFWXDO�GDPDJHV��DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�

XQGHU�WKH�0DU\ODQG�&3$��

&2817����
�

9,2/$7,21�2)�7+(�0,&+,*$1�
&21680(5�3527(&7,21�$&7�

�0,&+��&203��/$:6�����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0LFKLJDQ�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0LFKLJDQ�&RQVXPHU�3URWHFWLRQ�$FW��0LFKLJDQ�&3$��SURKLELWV�

³>X@QIDLU��XQFRQVFLRQDEOH��RU�GHFHSWLYH�PHWKRGV��DFWV��RU�SUDFWLFHV�LQ�WKH�FRQGXFW�

RI�WUDGH�RU�FRPPHUFH�´�LQFOXGLQJ�³>I@DLOLQJ�WR�UHYHDO�D�PDWHULDO�IDFW��WKH�RPLVVLRQ�

RI�ZKLFK�WHQGV�WR�PLVOHDG�RU�GHFHLYH�WKH�FRQVXPHU��DQG�ZKLFK�IDFW�FRXOG�QRW�

UHDVRQDEO\�EH�NQRZQ�E\�WKH�FRQVXPHU´��³>P@DNLQJ�D�UHSUHVHQWDWLRQ�RI�IDFW�RU�

VWDWHPHQW�RI�IDFW�PDWHULDO�WR�WKH�WUDQVDFWLRQ�VXFK�WKDW�D�SHUVRQ�UHDVRQDEO\�EHOLHYHV�

WKH�UHSUHVHQWHG�RU�VXJJHVWHG�VWDWH�RI�DIIDLUV�WR�EH�RWKHU�WKDQ�LW�DFWXDOO\�LV´��RU�

³>I@DLOLQJ�WR�UHYHDO�IDFWV�WKDW�DUH�PDWHULDO�WR�WKH�WUDQVDFWLRQ�LQ�OLJKW�RI�

UHSUHVHQWDWLRQV�RI�IDFW�PDGH�LQ�D�SRVLWLYH�PDQQHU�´�0,&+��&203��/$:6�

��������������)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�

GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�
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DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�

HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV��

����WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�

HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�

UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�

D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� 3ODLQWLIIV�DQG�0LFKLJDQ�&ODVV�PHPEHUV�DUH�³SHUVRQ>V@´�ZLWKLQ�WKH�

PHDQLQJ�RI�WKH�0,&+��&203��/$:6��������������G���

����� )RUG�LV�D�³SHUVRQ´�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�

PHDQLQJ�RI�WKH�0,&+��&203��/$:6��������������G��DQG��J���

����� 3ODLQWLIIV�VHHN�LQMXQFWLYH�UHOLHI�WR�HQMRLQ�)RUG�IURP�FRQWLQXLQJ�WKHLU�

XQIDLU�DQG�GHFHSWLYH�DFWV��PRQHWDU\�UHOLHI�DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI�

�D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�

LQ�WKH�DPRXQW�RI������IRU�HDFK�SODLQWLII��UHDVRQDEOH�DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�

MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�0,&+��&203��/$:6������������

����� 3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�EHFDXVH�)RUG�FDUULHG�RXW�

GHVSLFDEOH�FRQGXFW�ZLWK�ZLOOIXO�DQG�FRQVFLRXV�GLVUHJDUG�RI�WKH�ULJKWV�RI�RWKHUV��

)RUG¶V�FRQGXFW�FRQVWLWXWHV�PDOLFH��RSSUHVVLRQ��DQG�IUDXG�ZDUUDQWLQJ�SXQLWLYH�

GDPDJHV��
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&2817����
�

9,2/$7,21�2)�7+(�0,11(627$�35(9(17,21�2)�
&21680(5�)5$8'�$&7�

�0,11��67$7�������)����ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0LQQHVRWD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0LQQHVRWD�3UHYHQWLRQ�RI�&RQVXPHU�)UDXG�$FW��0LQQHVRWD�&)$��

SURKLELWV�³>W@KH�DFW��XVH��RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�IUDXG��IDOVH�SUHWHQVH��

IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ��PLVOHDGLQJ�VWDWHPHQW�RU�GHFHSWLYH�SUDFWLFH��ZLWK�

WKH�LQWHQW�WKDW�RWKHUV�UHO\�WKHUHRQ�LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RI�DQ\�PHUFKDQGLVH��

ZKHWKHU�RU�QRW�DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��GHFHLYHG��RU�GDPDJHG�WKHUHE\�´�

0,11��67$7�������)���������

����� (DFK�SXUFKDVH�RU�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�FRQVWLWXWHV�

³PHUFKDQGLVH´�ZLWKLQ�WKH�PHDQLQJ�RI�0,11��67$7�������)��������

����� 3XUVXDQW�WR�0,11��67$7����������D���3ODLQWLIIV�VHHN�DFWXDO�GDPDJHV��

DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�0LQQHVRWD�

&)$��

����� 3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�XQGHU�0,11��67$7��

������������D��JLYHQ�WKH�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�)RUG¶V�DFWV�VKRZ�

GHOLEHUDWH�GLVUHJDUG�IRU�WKH�ULJKWV�RI�RWKHUV��
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&2817����
�

9,2/$7,21�2)�7+(�0,11(627$�'(&(37,9(�75$'(�
35$&7,&(6�$&7�

�0,11��67$7�������'�������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0LQQHVRWD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0LQQHVRWD�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��0LQQHVRWD�'73$��

SURKLELWV�GHFHSWLYH�WUDGH�SUDFWLFHV��ZKLFK�LQFOXGH�³>W@KH�DFW��XVH��RU�HPSOR\PHQW�

E\�DQ\�SHUVRQ�RI�DQ\�IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVH��PLVUHSUHVHQWDWLRQ��

PLVOHDGLQJ�VWDWHPHQW�RU�GHFHSWLYH�SUDFWLFH��ZLWK�WKH�LQWHQW�WKDW�RWKHUV�UHO\�WKHUHRQ�

LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RI�DQ\�PHUFKDQGLVH��ZKHWKHU�RU�QRW�DQ\�SHUVRQ�KDV�LQ�

IDFW�EHHQ�PLVOHG��GHFHLYHG��RU�GDPDJHG�WKHUHE\�´�0,11��67$7�������)���������

����� 3XUVXDQW�WR�0,11��67$7����������D���3ODLQWLIIV�VHHN�DFWXDO�GDPDJHV��

DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�0LQQHVRWD�

&)$��

����� 3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�XQGHU�0,11��67$7��

������������D��JLYHQ�WKH�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�)RUG¶V�DFWV�VKRZ�

GHOLEHUDWH�GLVUHJDUG�IRU�WKH�ULJKWV�RI�RWKHUV��
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&2817����
�

9,2/$7,21�2)�7+(�0,66,66,33,�
&21680(5�3527(&7,21�$&7�

�0,66��&2'(��$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0LVVLVVLSSL�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0LVVLVVLSSL�&RQVXPHU�3URWHFWLRQ�$FW��0LVVLVVLSSL�&3$��SURKLELWV�

³XQIDLU�RU�GHFHSWLYH�WUDGH�SUDFWLFHV�LQ�RU�DIIHFWLQJ�FRPPHUFH�´�0,66��&2'(�$11��

��������������8QIDLU�RU�GHFHSWLYH�SUDFWLFHV�LQFOXGH�EXW�DUH�QRW�OLPLWHG�WR�

³�H��5HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�VSRQVRUVKLS��DSSURYDO��

FKDUDFWHULVWLFV��LQJUHGLHQWV��XVHV��EHQHILWV��RU�TXDQWLWLHV�WKDW�WKH\�GR�QRW�KDYH�RU�

WKDW�D�SHUVRQ�KDV�D�VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ��RU�FRQQHFWLRQ�WKDW�KH�

GRHV�QRW�KDYH´��«�³�J��5HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�DUH�RI�D�SDUWLFXODU�

VWDQGDUG��TXDOLW\��RU�JUDGH��RU�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VW\OH�RU�PRGHO��LI�WKH\�

DUH�RI�DQRWKHU´��«�³�L��$GYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�

DGYHUWLVHG�´�0,66��&2'(�$11����������������

����� 3ODLQWLIIV�VHHN�DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�

DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�0LVVLVVLSSL�&3$��
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&2817����
�

9,2/$7,21�2)�7+(�0217$1$�81)$,5�75$'(�35$&7,&(6��
$1'�&21680(5�3527(&7,21�$&7�2)������

�0217��&2'(�$11��������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�0RQWDQD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�0RQWDQD�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�$FW�

�0RQWDQD�&3$��PDNHV�XQODZIXO�DQ\�³XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�0217��&2'(�

$11����������������

����� )RUG��3ODLQWLIIV��DQG�0RQWDQD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�ZLWKLQ�WKH�

PHDQLQJ�RI�0217��&2'(�$11�������������������

����� 3ODLQWLIIV�DQG�0RQWDQD�&ODVV�PHPEHUV�DUH�³FRQVXPHU>V@´�XQGHU�

0217��&2'(�$11������������������

����� 7KH�VDOH�RU�OHDVH�RI�HDFK�3ROOXWLQJ�9HKLFOH�DW�LVVXH�RFFXUUHG�ZLWKLQ�

³WUDGH�DQG�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�0217��&2'(�$11������������������

DQG�)RUG�FRPPLWWHG�GHFHSWLYH�DQG�XQIDLU�DFWV�LQ�WKH�FRQGXFW�RI�³WUDGH�DQG�

FRPPHUFH´�DV�GHILQHG�LQ�WKDW�VWDWXWRU\�VHFWLRQ��

����� %HFDXVH�)RUG¶V�XQODZIXO�PHWKRGV��DFWV��DQG�SUDFWLFHV�KDYH�FDXVHG�

3ODLQWLIIV�WR�VXIIHU�DQ�DVFHUWDLQDEOH�ORVV�RI�PRQH\�DQG�SURSHUW\��3ODLQWLIIV�VHHN�
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IURP�)RUG��WKH�JUHDWHU�RI�DFWXDO�GDPDJHV�RU�������GLVFUHWLRQDU\�WUHEOH�GDPDJHV��

DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV��

����� 3ODLQWLIIV�DGGLWLRQDOO\�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU��XQODZIXO��

DQG�RU�GHFHSWLYH�SUDFWLFHV��DQG�DQ\�RWKHU�UHOLHI�WKH�&RXUW�FRQVLGHUV�QHFHVVDU\�RU�

SURSHU��XQGHU�0217��&2'(�$11���������������

&2817����
�

9,2/$7,21�2)�7+(�1(%5$6.$�
&21680(5�3527(&7,21�$&7�

�1(%��5(9��67$7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HEUDVND�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1HEUDVND�&RQVXPHU�3URWHFWLRQ�$FW��1HEUDVND�&3$��SURKLELWV�

³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�

1(%��5(9��67$7��������������

����� )RUG��3ODLQWLIIV��DQG�1HEUDVND�&ODVV�PHPEHUV�DUH�³SHUVRQ>V@´�XQGHU�

1(%��5(9��67$7����������������

����� )RUG¶V�DFWLRQV�DV�VHW�IRUWK�KHUHLQ�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH�DV�GHILQHG�XQGHU�1(%��5(9��67$7����������������

����� %HFDXVH�)RUG¶V�FRQGXFW�FDXVHG�LQMXU\�WR�3ODLQWLIIV¶�SURSHUW\�WKURXJK�

YLRODWLRQV�RI�WKH�1HEUDVND�&3$��3ODLQWLIIV�VHHN�UHFRYHU\�RI�DFWXDO�GDPDJHV�DV�ZHOO�
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DV�HQKDQFHG�GDPDJHV�XS�WR���������DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�RU�GHFHSWLYH�

DFWV�DQG�SUDFWLFHV��FRVWV�RI�&RXUW��UHDVRQDEOH�DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHOLHI�DYDLODEOH�XQGHU�1(%��5(9��67$7�������������

&2817����
�

9,2/$7,21�2)�7+(�1(9$'$�'(&(37,9(�
75$'(�35$&7,&(6�$&7�

�1(9��5(9��67$7�������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HYDGD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1HYDGD�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��1HYDGD�'73$��SURKLELWV�

GHFHSWLYH�WUDGH�SUDFWLFHV��1(9��5(9��67$7�������������SURYLGHV�WKDW�D�SHUVRQ�

HQJDJHV�LQ�D�³GHFHSWLYH�WUDGH�SUDFWLFH´�LI��LQ�WKH�FRXUVH�RI�EXVLQHVV�RU�RFFXSDWLRQ��

WKH�SHUVRQ�³>N@QRZLQJO\�PDNHV�D�IDOVH�UHSUHVHQWDWLRQ�DV�WR�WKH�FKDUDFWHULVWLFV��

LQJUHGLHQWV��XVHV��EHQHILWV��DOWHUDWLRQV�RU�TXDQWLWLHV�RI�JRRGV�RU�VHUYLFHV�IRU�VDOH�RU�

OHDVH�RU�D�IDOVH�UHSUHVHQWDWLRQ�DV�WR�WKH�VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ�RU�

FRQQHFWLRQ�RI�D�SHUVRQ�WKHUHZLWK´��³>U@HSUHVHQWV�WKDW�JRRGV�RU�VHUYLFHV�IRU�VDOH�RU�

OHDVH�DUH�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\�RU�JUDGH��RU�WKDW�VXFK�JRRGV�DUH�RI�D�

SDUWLFXODU�VW\OH�RU�PRGHO��LI�KH�RU�VKH�NQRZV�RU�VKRXOG�NQRZ�WKDW�WKH\�DUH�RI�

DQRWKHU�VWDQGDUG��TXDOLW\��JUDGH��VW\OH�RU�PRGHO´��³>D@GYHUWLVHV�JRRGV�RU�VHUYLFHV�

ZLWK�LQWHQW�QRW�WR�VHOO�RU�OHDVH�WKHP�DV�DGYHUWLVHG´��RU�³>N@QRZLQJO\�PDNHV�DQ\�
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RWKHU�IDOVH�UHSUHVHQWDWLRQ�LQ�D�WUDQVDFWLRQ�´�1(9��5(9��67$7�������������±

����������)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�

HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�

RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�

PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�

HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�

V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�

FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�

FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� $FFRUGLQJO\��3ODLQWLIIV�VHHN�WKHLU�DFWXDO�GDPDJHV��SXQLWLYH�GDPDJHV��

DQ�RUGHU�HQMRLQLQJ�)RUG¶V�GHFHSWLYH�DFWV�RU�SUDFWLFHV��FRVWV�RI�&RXUW��DWWRUQH\¶V�

IHHV��DQG�DOO�RWKHU�DSSURSULDWH�DQG�DYDLODEOH�UHPHGLHV�XQGHU�WKH�1HYDGD�'73$��

1(9��5(9��67$7������������

&2817����
�

9,2/$7,21�2)�7+(�1(:�+$036+,5(��
&21680(5�3527(&7,21�$&7�

�1�+��5(9��67$7��$11��������$���ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HZ�+DPSVKLUH�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��
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����� 7KH�1HZ�+DPSVKLUH�&RQVXPHU�3URWHFWLRQ�$FW��1HZ�+DPSVKLUH�

&3$��SURKLELWV�D�SHUVRQ��LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH��IURP�³XVLQJ�DQ\�

XQIDLU�RU�GHFHSWLYH�DFW�RU�SUDFWLFH�´�LQFOXGLQJ�³EXW�������QRW�OLPLWHG�WR��WKH�

IROORZLQJ��������>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�������FKDUDFWHULVWLFV��������

XVHV��EHQHILWV��RU�TXDQWLWLHV�WKDW�WKH\�GR�QRW�KDYH´��³>U@HSUHVHQWLQJ�WKDW�JRRGV�RU�

VHUYLFHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\��RU�JUDGH��������LI�WKH\�DUH�RI�DQRWKHU´��

DQG�³>D@GYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG�´�

1�+��5(9��67$7��������$����

����� )RUG��3ODLQWLIIV��DQG�1HZ�+DPSVKLUH�&ODVV�PHPEHUV�DUH�³SHUVRQV´�

XQGHU�1�+��5(9��67$7��$11��������$����

����� )RUG¶V�DFWLRQV�DV�VHW�IRUWK�KHUHLQ�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH�DV�GHILQHG�XQGHU�1�+��5(9��67$7��$11��������$����

����� %HFDXVH�)RUG¶V�ZLOOIXO�FRQGXFW�FDXVHG�LQMXU\�WR�3ODLQWLIIV¶�SURSHUW\�

WKURXJK�YLRODWLRQV�RI�WKH�1HZ�+DPSVKLUH�&3$��3ODLQWLIIV�VHHN�UHFRYHU\�RI�DFWXDO�

GDPDJHV�RU���������ZKLFKHYHU�LV�JUHDWHU��WUHEOH�GDPDJHV��FRVWV�DQG�UHDVRQDEOH�

DWWRUQH\V¶�IHHV��DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�DQG�RU�GHFHSWLYH�DFWV�DQG�

SUDFWLFHV��DQG�DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�XQGHU�1�+��5(9��67$7��$11��������

$�����
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&2817����
�

9,2/$7,21�2)�7+(�1(:�0(;,&2�81)$,5�75$'(�
35$&7,&(6�$&7�

�1�0��67$7��$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1HZ�0H[LFR�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1HZ�0H[LFR�8QIDLU�7UDGH�3UDFWLFHV�$FW��1HZ�0H[LFR�873$��

PDNHV�XQODZIXO�³D�IDOVH�RU�PLVOHDGLQJ�RUDO�RU�ZULWWHQ�VWDWHPHQW��YLVXDO�GHVFULSWLRQ�

RU�RWKHU�UHSUHVHQWDWLRQ�RI�DQ\�NLQG�NQRZLQJO\�PDGH�LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH��

OHDVH��UHQWDO�RU�ORDQ�RI�JRRGV�RU�VHUYLFHV�������E\�D�SHUVRQ�LQ�WKH�UHJXODU�FRXUVH�RI�

WKH�SHUVRQ¶V�WUDGH�RU�FRPPHUFH��WKDW�PD\��WHQGV�WR�RU�GRHV�GHFHLYH�RU�PLVOHDG�DQ\�

SHUVRQ�´�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��³IDLOLQJ�WR�VWDWH�D�PDWHULDO�IDFW�LI�GRLQJ�VR�

GHFHLYHV�RU�WHQGV�WR�GHFHLYH�´�1�0��67$7��$11������������'���)RUG�IDLOHG�WR�

GLVFORVH�WKDW�WKH�6XSHU�'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�HPLVVLRQV�V\VWHPV�

GXULQJ�FRPPRQ�GULYLQJ�FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�DV�

FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�PDQLSXODWLRQ�

WKHVH�YHKLFOHV�ZRXOG�QRW�KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�HFRQRP\�DQG�

WRZLQJ�FDSDFLW\�ZDV�DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�V\VWHPV��DQG�����

WKDW�HPLVVLRQV�DQG�IXHO�HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�
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H[SHFW�JLYHQ�WKH�SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�FRPSDUDEOH�JDV�SRZHUHG�

YHKLFOH��

����� )RUG��3ODLQWLIIV��DQG�1HZ�0H[LFR�&ODVV�PHPEHUV�DUH�³SHUVRQ>V@´�

XQGHU�1�0��67$7��$11�������������

����� )RUG¶V�DFWLRQV�DV�VHW�IRUWK�KHUHLQ�RFFXUUHG�LQ�WKH�FRQGXFW�RI�WUDGH�RU�

FRPPHUFH�DV�GHILQHG�XQGHU�1�0��67$7��$11�������������

����� %HFDXVH�)RUG¶V�XQFRQVFLRQDEOH��ZLOOIXO�FRQGXFW�FDXVHG�DFWXDO�KDUP�WR�

3ODLQWLIIV��3ODLQWLIIV�VHHN�UHFRYHU\�RI�DFWXDO�GDPDJHV�RU�������ZKLFKHYHU�LV�JUHDWHU��

GLVFUHWLRQDU\�WUHEOH�GDPDJHV��SXQLWLYH�GDPDJHV��DQG�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�

FRVWV��DV�ZHOO�DV�DOO�RWKHU�SURSHU�DQG�MXVW�UHOLHI�DYDLODEOH�XQGHU�1�0��67$7��$11��

������������

&2817����
�

9,2/$7,21�2)�7+(�1257+�&$52/,1$�81)$,5�$1'�
'(&(37,9(�$&76�$1'�35$&7,&(6�$&7�

�1�&��*(1��67$7�����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1RUWK�&DUROLQD�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 1RUWK�&DUROLQD¶V�8QIDLU�DQG�'HFHSWLYH�$FWV�DQG�3UDFWLFHV�$FW��WKH�

1RUWK�&DUROLQD�$FW��EURDGO\�SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�RU�

DIIHFWLQJ�FRPPHUFH�´�1�&��*(1��67$7�����������D���
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����� )RUG�HQJDJHG�LQ�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�1�&��*(1��67$7��

���������E���

����� 3ODLQWLIIV�VHHN�DQ�RUGHU�IRU�WUHEOH�WKHLU�DFWXDO�GDPDJHV��DQ�RUGHU�

HQMRLQLQJ�)RUG¶V�XQODZIXO�DFWV��FRVWV�RI�&RXUW��DWWRUQH\¶V�IHHV��DQG�DQ\�RWKHU�MXVW�

DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�1RUWK�&DUROLQD�$FW��1�&��*(1��67$7�����������

&2817����
�

9,2/$7,21�2)�7+(�1257+�'$.27$�&21680(5�)5$8'�$&7�
�1�'��&(17��&2'(�������������

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�1RUWK�'DNRWD�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�1RUWK�'DNRWD�&RQVXPHU�)UDXG�$FW��1RUWK�'DNRWD�&)$��PDNHV�

XQODZIXO�³>W@KH�DFW��XVH��RU�HPSOR\PHQW�E\�DQ\�SHUVRQ�RI�DQ\�GHFHSWLYH�DFW�RU�

SUDFWLFH��IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVH��RU�PLVUHSUHVHQWDWLRQ��ZLWK�WKH�LQWHQW�

WKDW�RWKHUV�UHO\�WKHUHRQ�LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RU�DGYHUWLVHPHQW�RI�DQ\�

PHUFKDQGLVH�´�1�'��&(17��&2'(��������������

����� )RUG��3ODLQWLIIV��DQG�1RUWK�'DNRWD�&ODVV�PHPEHUV�DUH�³SHUVRQV´�

ZLWKLQ�WKH�PHDQLQJ�RI�1�'��&(17��&2'(����������������

����� )RUG�HQJDJHG�LQ�WKH�³VDOH´�RI�³PHUFKDQGLVH´�ZLWKLQ�WKH�PHDQLQJ�RI�

1�'��&(17��&2'(����������������������
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����� )RUG�NQRZLQJO\�FRPPLWWHG�WKH�FRQGXFW�GHVFULEHG�DERYH�DQG�

WKHUHIRUH��XQGHU�1�'��&(17��&2'(�������������)RUG�LV�OLDEOH�WR�3ODLQWLIIV�IRU�WUHEOH�

GDPDJHV�LQ�DPRXQWV�WR�EH�SURYHQ�DW�WULDO��DV�ZHOO�DV�DWWRUQH\V¶�IHHV��FRVWV��DQG�

GLVEXUVHPHQWV��3ODLQWLIIV�IXUWKHU�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�DQG�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV��DQG�RWKHU�MXVW�DQG�SURSHU�DYDLODEOH�UHOLHI�XQGHU�WKH�

1RUWK�'DNRWD�&)$��

&2817����
�

9,2/$7,21�2)�7+(�2+,2�&21680(5�6$/(6�35$&7,&(6�$&7�
�2+,2�5(9��&2'(�$11������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�2KLR�SXUFKDVHUV�ZKR�

DUH�PHPEHUV�RI�WKH�&ODVV��

����� 2KLR�&RQVXPHU�6DOHV�3UDFWLFHV�$FW��2KLR�&63$���2+,2�5(9��&2'(�

$11�������������EURDGO\�SURKLELWV�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�

FRQQHFWLRQ�ZLWK�D�FRQVXPHU�WUDQVDFWLRQ��6SHFLILFDOO\��DQG�ZLWKRXW�OLPLWDWLRQ�RI�WKH�

EURDG�SURKLELWLRQ��WKH�$FW�SURKLELWV�����UHSUHVHQWLQJ�WKDW�3ROOXWLQJ�)RUG�9HKLFOHV�

KDYH�FKDUDFWHULVWLFV��XVHV��EHQHILWV��DQG�TXDOLWLHV�ZKLFK�WKH\�GR�QRW�KDYH��

����UHSUHVHQWLQJ�WKDW�3ROOXWLQJ�)RUG�9HKLFOHV�DUH�RI�D�SDUWLFXODU�VWDQGDUG��TXDOLW\��

DQG�JUDGH�ZKHQ�WKH\�DUH�QRW������DGYHUWLVLQJ�3ROOXWLQJ�)RUG�9HKLFOHV�ZLWK�WKH�

LQWHQW�QRW�WR�VHOO�WKHP�DV�DGYHUWLVHG��DQG�����HQJDJLQJ�LQ�DFWV�RU�SUDFWLFHV�ZKLFK�DUH�
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RWKHUZLVH�XQIDLU��PLVOHDGLQJ��IDOVH��RU�GHFHSWLYH�WR�WKH�FRQVXPHU��2+,2�5(9��&2'(�

$11��������������

����� 7KH�2KLR�$WWRUQH\�*HQHUDO�KDV�PDGH�DYDLODEOH�IRU�SXEOLF�LQVSHFWLRQ�

SULRU�VWDWH�FRXUW�GHFLVLRQV�ZKLFK�KDYH�KHOG�WKDW�WKH�DFWV�DQG�RPLVVLRQV�RI�)RUG�LQ�

WKLV�&RPSODLQW��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�IDLOXUH�WR�KRQRU�ERWK�LPSOLHG�

ZDUUDQWLHV�DQG�H[SUHVV�ZDUUDQWLHV��WKH�PDNLQJ�DQG�GLVWULEXWLRQ�RI�IDOVH��GHFHSWLYH��

DQG�RU�PLVOHDGLQJ�UHSUHVHQWDWLRQV��DQG�WKH�FRQFHDOPHQW�DQG�RU�QRQ�GLVFORVXUH�RI�D�

GDQJHURXV�GHIHFW��FRQVWLWXWH�GHFHSWLYH�VDOHV�SUDFWLFHV�LQ�YLRODWLRQ�RI�WKH�2&63$��

7KHVH�FDVHV�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�IROORZLQJ��

D�� 0DVRQ�Y��0HUFHGHV�%HQ]�86$��//&��23,)�������������

E�� 6WDWH�H[�UHO��%HWW\�'��0RQWJRPHU\�Y��9RONVZDJHQ�0RWRU�&R��
�23,)�������������

F�� 6WDWH�H[�UHO��%HWW\�'��0RQWJRPHU\�Y��%ULGJHVWRQH�)LUHVWRQH��
,QF���23,)�������������

G�� %HOOLQJHU�Y��+HZOHWW�3DFNDUG�&R���1R��������������2KLR�$SS��
/(;,6�������2KLR�&W��$SS��$SU�������������23,)�������������

H�� %RUURU�Y��0DULQH0D[�RI�2KLR��1R��27��������������2KLR�$SS��
/(;,6������2KLR�&W��$SS��)HE������������23,)�������������

I�� 6WDWH�H[�UHO��-LP�3HWUR�Y��&UDIWPDWLF�2UJDQL]DWLRQ��,QF���23,)�
������������

J�� 0DUN�-��&UDZ�9RONVZDJHQ��HW�DO��Y��-RVHSK�$LUSRUW�7R\RWD��,QF��
�23,)�������������

K�� 6WDWH�H[�UHO��:LOOLDP�-��%URZQ�Y��+DUROG�/\RQV��HW�DO���23,)�
������������
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L�� %ULQNPDQ�Y��0D]GD�0RWRU�RI�$PHULFD��,QF���23,)�������������

M�� .KRXUL�Y��'RQ�/HZLV��23,)��������������

N�� 0RVOH\�Y��3HUIRUPDQFH�0LWVXELVKL�DND�$XWRPDQDJH��23,)�
������������

O�� :DOOV�Y��+DUU\�:LOOLDPV�GED�%XWFK¶V�$XWR�6DOHV��23,)�
������������DQG�

P�� %URZQ�Y��6SHDUV��23,)�������������

����� )RUG�LV�D�³VXSSOLHU´�DV�WKDW�WHUP�LV�GHILQHG�LQ�2+,2�5(9��&2'(�$11��

����������&���

����� 3ODLQWLIIV�DQG�2KLR�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�DV�WKDW�WHUP�LV�

GHILQHG�LQ�2+,2�5(9��&2'(�$11������������'���DQG�WKHLU�SXUFKDVH�RU�OHDVH�RI�RQH�

RU�PRUH�3ROOXWLQJ�)RUG�9HKLFOHV�LV�D�³FRQVXPHU�WUDQVDFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�

2+,2�5(9��&2'(�$11������������$���

����� $V�D�UHVXOW�RI�WKH�IRUHJRLQJ�ZURQJIXO�FRQGXFW��3ODLQWLIIV�KDYH�EHHQ�

GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO�DQG�VHHN�DOO�MXVW�DQG�SURSHU�UHPHGLHV��

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��DFWXDO�DQG�VWDWXWRU\�GDPDJHV��DQ�RUGHU�HQMRLQLQJ�

)RUG¶V�GHFHSWLYH�DQG�XQIDLU�FRQGXFW��WUHEOH�GDPDJHV��FRXUW�FRVWV��DQG�UHDVRQDEOH�

DWWRUQH\V¶�IHHV��SXUVXDQW�WR�2+,2�5(9��&2'(�$11������������HW�VHT��

&2817����
�

9,2/$7,21�2)�7+(�25(*21�81/$:)8/�
75$'(�35$&7,&(6�$&7�

�25��5(9��67$7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��
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����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�2UHJRQ�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�2UHJRQ�8QIDLU�7UDGH�3UDFWLFHV�$FW��2UHJRQ�873$��SURKLELWV�D�

SHUVRQ�IURP��LQ�WKH�FRXUVH�RI�WKH�SHUVRQ¶V�EXVLQHVV��GRLQJ�DQ\�RI�WKH�IROORZLQJ��

UHSUHVHQWLQJ�WKDW�JRRGV�KDYH�FKDUDFWHULVWLFV�XVHV��EHQHILWV��RU�TXDOLWLHV�WKDW�WKH\�GR�

QRW�KDYH��UHSUHVHQWLQJ�WKDW�JRRGV�DUH�RI�D�SDUWLFXODU�VWDQGDUG�RU�TXDOLW\�LI�WKH\�DUH�

RI�DQRWKHU��DGYHUWLVLQJ�JRRGV�RU�VHUYLFHV�ZLWK�LQWHQW�QRW�WR�SURYLGH�WKHP�DV�

DGYHUWLVHG��DQG�HQJDJLQJ�LQ�DQ\�RWKHU�XQIDLU�RU�GHFHSWLYH�FRQGXFW�LQ�WUDGH�RU�

FRPPHUFH��25��5(9��67$7����������������)RUG�IDLOHG�WR�GLVFORVH�WKDW�WKH�6XSHU�

'XW\�YHKLFOHV�����WXUQ�RII�RU�GRZQ�HPLVVLRQV�V\VWHPV�GXULQJ�FRPPRQ�GULYLQJ�

FRQGLWLRQV�UHVXOWLQJ�LQ�PDVVLYH�DPRXQWV�RI�12[�DV�FRPSDUHG�WR�IHGHUDO�DQG�VWDWH�

VWDQGDUGV������WKDW�DEVHQW�WKH�HPLVVLRQV�PDQLSXODWLRQ�WKHVH�YHKLFOHV�ZRXOG�QRW�

KDYH�SDVVHG�HPLVVLRQV�WHVWV������WKDW�IXHO�HFRQRP\�DQG�WRZLQJ�FDSDFLW\�ZDV�

DFKLHYHG�E\�WXUQLQJ�GRZQ�RU�RII�HPLVVLRQV�V\VWHPV��DQG�����WKDW�HPLVVLRQV�DQG�IXHO�

HFRQRP\�ZHUH�IDU�ZRUVH�WKDQ�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�H[SHFW�JLYHQ�WKH�

SUHPLXP�SDLG�IRU�WKHVH�YHKLFOHV�RYHU�D�FRPSDUDEOH�JDV�SRZHUHG�YHKLFOH��

����� )RUG�LV�D�SHUVRQ�ZLWKLQ�WKH�PHDQLQJ�RI�25��5(9��67$7����������������

����� (DFK�3ROOXWLQJ�9HKLFOH�LV�D�³JRRG´�REWDLQHG�SULPDULO\�IRU�SHUVRQDO�

IDPLO\�RU�KRXVHKROG�SXUSRVHV�ZLWKLQ�WKH�PHDQLQJ�RI�25��5(9��67$7����������������
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����� 3ODLQWLIIV�DUH�HQWLWOHG�WR�UHFRYHU�WKH�JUHDWHU�RI�DFWXDO�GDPDJHV�RU������

SXUVXDQW�WR�25��5(9��67$7����������������3ODLQWLIIV�DUH�DOVR�HQWLWOHG�WR�SXQLWLYH�

GDPDJHV�EHFDXVH�)RUG�HQJDJHG�LQ�FRQGXFW�DPRXQWLQJ�WR�D�SDUWLFXODUO\�DJJUDYDWHG��

GHOLEHUDWH�GLVUHJDUG�RI�WKH�ULJKWV�RI�RWKHUV��

&2817����
�

9,2/$7,21�2)�7+(�5+2'(�,6/$1'�
81)$,5�75$'(�35$&7,&(6��

$1'�&21680(5�3527(&7,21�$&7�
�5�,��*(1��/$:6����������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�5KRGH�,VODQG�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 5KRGH�,VODQG¶V�8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�$FW�

�5KRGH�,VODQG�&3$��SURKLELWV�³XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�

RI�DQ\�WUDGH�RU�FRPPHUFH�´�LQFOXGLQJ�³>H@QJDJLQJ�LQ�DQ\�DFW�RU�SUDFWLFH�WKDW�LV�

XQIDLU�RU�GHFHSWLYH�WR�WKH�FRQVXPHU´�DQG�³>X@VLQJ�DQ\�RWKHU�PHWKRGV��DFWV�RU�

SUDFWLFHV�ZKLFK�PLVOHDG�RU�GHFHLYH�PHPEHUV�RI�WKH�SXEOLF�LQ�D�PDWHULDO�UHVSHFW�´�

5�,��*(1��/$:6����������������

����� )RUG��3ODLQWLIIV��DQG�5KRGH�,VODQG�&ODVV�PHPEHUV�DUH�³SHUVRQV´�

ZLWKLQ�WKH�PHDQLQJ�RI�5�,��*(1��/$:6����������������

����� )RUG�ZDV�HQJDJHG�LQ�³WUDGH´�DQG�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�

5�,��*(1��/$:6����������������
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����� 3ODLQWLIIV�SXUFKDVHG�RU�OHDVHG�3ROOXWLQJ�)RUG�9HKLFOHV�SULPDULO\�IRU�

SHUVRQDO��IDPLO\��RU�KRXVHKROG�SXUSRVHV�ZLWKLQ�WKH�PHDQLQJ�RI�5�,��*(1��/$:6�����

���������D���

����� 3ODLQWLIIV�DUH�HQWLWOHG�WR�UHFRYHU�WKH�JUHDWHU�RI�DFWXDO�GDPDJHV�RU������

SXUVXDQW�WR�5�,��*(1��/$:6��������������D���3ODLQWLIIV�DOVR�VHHN�SXQLWLYH�GDPDJHV�

DW�WKH�GLVFUHWLRQ�RI�WKH�&RXUW��

&2817����
�

9,2/$7,21�2)�7+(�6287+�'$.27$�'(&(37,9(�
75$'(�35$&7,&(6��

$1'�&21680(5�3527(&7,21�/$:�
�6�'��&2',),('�/$:6������������

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�6RXWK�'DNRWD�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�6RXWK�'DNRWD�'HFHSWLYH�7UDGH�3UDFWLFHV�DQG�&RQVXPHU�

3URWHFWLRQ�/DZ��6RXWK�'DNRWD�&3/��SURKLELWV�GHFHSWLYH�DFWV�RU�SUDFWLFHV��ZKLFK�

LQFOXGH�³>N@QRZLQJO\�DFW>LQJ@��XV>LQJ@��RU�HPSOR\>LQJ@�DQ\�GHFHSWLYH�DFW�RU�

SUDFWLFH��IUDXG��IDOVH�SUHWHQVH��IDOVH�SURPLVHV��RU�PLVUHSUHVHQWDWLRQ�RU�WR�FRQFHDO��

VXSSUHVV��RU�RPLW�DQ\�PDWHULDO�IDFW�LQ�FRQQHFWLRQ�ZLWK�WKH�VDOH�RU�DGYHUWLVHPHQW�RI�

DQ\�PHUFKDQGLVH��UHJDUGOHVV�RI�ZKHWKHU�DQ\�SHUVRQ�KDV�LQ�IDFW�EHHQ�PLVOHG��

GHFHLYHG��RU�GDPDJHG�WKHUHE\�´�6�'��&2',),('�/$:6��������������������������
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����� 8QGHU�6�'��&2',),('�/$:6�������������3ODLQWLIIV�DUH�HQWLWOHG�WR�D�

UHFRYHU\�RI�WKHLU�DFWXDO�GDPDJHV�VXIIHUHG�DV�D�UHVXOW�RI�)RUG¶V�DFWV�DQG�SUDFWLFHV��

&2817����
�

9,2/$7,21�2)�7+(�9(50217�&21680(5�)5$8'�$&7�
�97��67$7��$11��7,7������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�9HUPRQW�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�9HUPRQW�&RQVXPHU�)UDXG�$FW��9HUPRQW�&)$��PDNHV�XQODZIXO�

³>X@QIDLU�PHWKRGV�RI�FRPSHWLWLRQ�LQ�FRPPHUFH��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV�LQ�FRPPHUFH�´�97��67$7��$11��7,7������������D����

����� )RUG�ZDV�D�VHOOHU�ZLWKLQ�WKH�PHDQLQJ�RI�97��67$7��$11��7,7�����

�������D��F���

����� 3ODLQWLIIV�DUH�HQWLWOHG�WR�UHFRYHU�³DSSURSULDWH�HTXLWDEOH�UHOLHI´�DQG�³WKH�

DPRXQW�RI�>WKHLU@�GDPDJHV��RU�WKH�FRQVLGHUDWLRQ�RU�WKH�YDOXH�RI�WKH�FRQVLGHUDWLRQ�

JLYHQ�E\�>WKHP@��UHDVRQDEOH�DWWRUQH\¶V�IHHV��DQG�H[HPSODU\�GDPDJHV�QRW�H[FHHGLQJ�

WKUHH�WLPHV�WKH�YDOXH�RI�WKH�FRQVLGHUDWLRQ�JLYHQ�E\�>WKHP@�´�SXUVXDQW�WR�97��67$7��

$11��7,7������������E���
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����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�9LUJLQLD�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�9LUJLQLD�&RQVXPHU�3URWHFWLRQ�$FW��9LUJLQLD�&3$��OLVWV�SURKLELWHG�

³SUDFWLFHV�´�ZKLFK�LQFOXGH�³>X@VLQJ�DQ\�RWKHU�GHFHSWLRQ��IUDXG��IDOVH�SUHWHQVH��IDOVH�

SURPLVH��RU�PLVUHSUHVHQWDWLRQ�LQ�FRQQHFWLRQ�ZLWK�D�FRQVXPHU�WUDQVDFWLRQ�´�9$��

&2'(�$11���������������

����� )RUG�LV�D�³VXSSOLHU´�XQGHU�9$��&2'(�$11��������������

����� (DFK�VDOH�DQG�OHDVH�RI�D�3ROOXWLQJ�9HKLFOH�ZDV�D�³FRQVXPHU�

WUDQVDFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�9$��&2'(�$11��������������

����� 3XUVXDQW�WR�9$��&2'(�$11��������������3ODLQWLIIV�VHHN�PRQHWDU\�UHOLHI�

DJDLQVW�)RUG�PHDVXUHG�DV�WKH�JUHDWHU�RI��D��DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�

GHWHUPLQHG�DW�WULDO�DQG��E��VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI������IRU�HDFK�

3ODLQWLII��%HFDXVH�)RUG¶V�FRQGXFW�ZDV�FRPPLWWHG�ZLOOIXOO\�DQG�NQRZLQJO\��

3ODLQWLIIV�DUH�HQWLWOHG�WR�UHFRYHU��IRU�HDFK�SODLQWLII��WKH�JUHDWHU�RI��D��WKUHH�WLPHV�

DFWXDO�GDPDJHV�RU��E����������
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����� 3ODLQWLIIV�DOVR�VHHN�DQ�RUGHU�HQMRLQLQJ�)RUG¶V�XQIDLU�DQG�RU�GHFHSWLYH�

DFWV�RU�SUDFWLFHV��SXQLWLYH�GDPDJHV��DQG�DWWRUQH\V¶�IHHV��DQG�DQ\�RWKHU�MXVW�DQG�

SURSHU�UHOLHI�DYDLODEOH�XQGHU�9$��&2'(�$11�������������HW�VHT��

&2817����
�

9,2/$7,21�2)�7+(�:$6+,1*721�
&21680(5�3527(&7,21�$&7�

�:$6+��5(9��&2'(�$11��������������ET SEQ.��

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�:DVKLQJWRQ�

SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�:DVKLQJWRQ�&RQVXPHU�3URWHFWLRQ�$FW��:DVKLQJWRQ�&3$��

EURDGO\�SURKLELWV�³>X@QIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH�´�:$6+��5(9��&2'(��$11��

��������������

����� )RUG�FRPPLWWHG�WKH�DFWV�FRPSODLQHG�RI�KHUHLQ�LQ�WKH�FRXUVH�RI�³WUDGH´�

RU�³FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�:$6+��5(9��&2'(��$11���������������

����� )RUG�LV�OLDEOH�WR�3ODLQWLIIV�IRU�GDPDJHV�LQ�DPRXQWV�WR�EH�SURYHQ�DW�

WULDO��LQFOXGLQJ�DWWRUQH\V¶�IHHV��FRVWV��DQG�WUHEOH�GDPDJHV��DV�ZHOO�DV�DQ\�RWKHU�

UHPHGLHV�WKH�&RXUW�PD\�GHHP�DSSURSULDWH�XQGHU�:$6+��5(9��&2'(��$11��

�������������
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9,2/$7,21�2)�7+(�:,6&216,1�'(&(37,9(�75$'(�
35$&7,&(6�$&7�

�:,6��67$7������������

����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�EURXJKW�E\�3ODLQWLIIV�RQ�EHKDOI�RI�:LVFRQVLQ�SXUFKDVHUV�

ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 7KH�:LVFRQVLQ�'HFHSWLYH�7UDGH�3UDFWLFHV�$FW��:LVFRQVLQ�'73$��

SURKLELWV�D�³UHSUHVHQWDWLRQ�RU�VWDWHPHQW�RI�IDFW�ZKLFK�LV�XQWUXH��GHFHSWLYH�RU�

PLVOHDGLQJ�´�:,6��67$7����������������

����� )RUG�LV�D�³SHUVRQ��ILUP��FRUSRUDWLRQ�RU�DVVRFLDWLRQ´�ZLWKLQ�WKH�

PHDQLQJ�RI�:,6��67$7���������������

����� 3ODLQWLIIV�DQG�:LVFRQVLQ�&ODVV�PHPEHUV�DUH�PHPEHUV�RI�³WKH�SXEOLF´�

ZLWKLQ�WKH�PHDQLQJ�RI�:,6��67$7���������������3ODLQWLIIV�SXUFKDVHG�RU�OHDVHG�RQH�

RU�PRUH�3ROOXWLQJ�)RUG�9HKLFOHV��

����� 3ODLQWLIIV�DUH�HQWLWOHG�WR�GDPDJHV�DQG�RWKHU�UHOLHI�SURYLGHG�IRU�XQGHU�

:,6��67$7���������������E������%HFDXVH�)RUG¶V�FRQGXFW�ZDV�FRPPLWWHG�NQRZLQJO\�

DQG�RU�LQWHQWLRQDOO\��3ODLQWLIIV�DUH�HQWLWOHG�WR�WUHEOH�GDPDJHV��

����� 3ODLQWLIIV�DOVR�VHHN�FRXUW�FRVWV�DQG�DWWRUQH\V¶�IHHV�XQGHU�:,6��67$7��

�������������E������
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����� 3ODLQWLIIV�KHUHE\�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKH�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�FRPSODLQW��

����� 7KLV�FODLP�LV�LQFOXGHG�KHUH�IRU�QRWLFH�SXUSRVHV�RQO\��2QFH�WKH�

VWDWXWRU\�QRWLFH�SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WKHLU�FRPSODLQW�WR�EULQJ�

WKLV�FODLP�RQ�EHKDOI�RI�:\RPLQJ�SXUFKDVHUV�ZKR�DUH�PHPEHUV�RI�WKH�&ODVV��

����� 3XUVXDQW�WR�:<2��67$7��������������D���RQFH�WKH�VWDWXWRU\�QRWLFH�

SHULRG�KDV�H[SLUHG��3ODLQWLIIV�ZLOO�DPHQG�WR�VHHN�PRQHWDU\�UHOLHI�DJDLQVW�)RUG�

PHDVXUHG�DV�DFWXDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��LQ�DGGLWLRQ�WR�

DQ\�RWKHU�MXVW�DQG�SURSHU�UHOLHI�DYDLODEOH�XQGHU�WKH�:\RPLQJ�&3$��

����� 2Q�-DQXDU\����������3ODLQWLIIV�VHQW�D�OHWWHU�FRPSO\LQJ�ZLWK�:<2��

67$7��������������WR�)RUG��,I�)RUG�IDLO�WR�UHPHG\�WKHLU�XQODZIXO�FRQGXFW��3ODLQWLIIV�

ZLOO�VHHN�DOO�GDPDJHV�DQG�UHOLHI�WR�ZKLFK�3ODLQWLIIV�DUH�HQWLWOHG��

����� 1RWLFH�SXUVXDQW�WR��$ODEDPD�&RGH�����������H���$ODVND�6WDWXWHV�

�������������&DOLIRUQLD�&LYLO�&RGH���������*HRUJLD�&RGH�������������,QGLDQD�

&RGH��������������D���0DLQH�5HYLVHG�6WDWXWHV��7LWOH�������������J���0DVVDFKXVHWWV�

*HQHUDO�/DZV�&KDSWHU���$����������7H[DV�%XVLQHVV�	�&RPPHUFLDO�&RGH�����������

:HVW�9LUJLQLD�&RGH�����$�������E���DQG�:\RPLQJ�6WDWXWHV�������������ZDV�VHQW�

WR�)RUG�RQ�-DQXDU\����������
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5(48(67�)25�5(/,()�

:+(5()25(��3ODLQWLIIV��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�PHPEHUV�RI�WKH�

1DWLRQZLGH�5,&2�&ODVV�DQG�6WDWH�&ODVVHV��UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�HQWHU�

MXGJPHQW�LQ�WKHLU�IDYRU�DQG�DJDLQVW�'HIHQGDQWV��DV�IROORZV��

$�� &HUWLILFDWLRQ�RI�WKH�SURSRVHG�1DWLRQZLGH�5,&2�&ODVV�DQG�6WDWH�

&ODVVHV��LQFOXGLQJ�DSSRLQWPHQW�RI�3ODLQWLIIV¶�FRXQVHO�DV�&ODVV�&RXQVHO��

%�� 5HVWLWXWLRQ��LQFOXGLQJ�DW�WKH�HOHFWLRQ�RI�&ODVV�PHPEHUV��UHFRYHU\�RI�

WKH�SXUFKDVH�SULFH�RI�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV��RU�WKH�RYHUSD\PHQW�RU�

GLPLQXWLRQ�LQ�YDOXH�RI�WKHLU�3ROOXWLQJ�)RUG�9HKLFOHV��

&�� 'DPDJHV��LQFOXGLQJ�SXQLWLYH�GDPDJHV��FRVWV��DQG�GLVJRUJHPHQW�LQ�DQ�

DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��H[FHSW�WKDW�PRQHWDU\�UHOLHI�XQGHU�FHUWDLQ�

FRQVXPHU�SURWHFWLRQ�VWDWXWHV��DV�VWDWHG�DERYH��VKDOO�EH�OLPLWHG�SULRU�WR�FRPSOHWLRQ�

RI�WKH�DSSOLFDEOH�QRWLFH�UHTXLUHPHQWV��

'�� $Q�RUGHU�UHTXLULQJ�'HIHQGDQWV�WR�SD\�ERWK�SUH��DQG�SRVW�MXGJPHQW�

LQWHUHVW�RQ�DQ\�DPRXQWV�DZDUGHG��

(�� $Q�DZDUG�RI�FRVWV�DQG�DWWRUQH\V¶�IHHV��DQG�

)�� 6XFK�RWKHU�RU�IXUWKHU�UHOLHI�DV�PD\�EH�DSSURSULDWH��

'(0$1'�)25�-85<�75,$/�

3ODLQWLIIV�KHUHE\�GHPDQG�D�MXU\�WULDO�IRU�DOO�FODLPV�VR�WULDEOH��

� �
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'$7('��0D\��������� 5HVSHFWIXOO\�6XEPLWWHG��
�

+$*(16�%(50$1�62%2/�6+$3,52�//3��
�
%\���V��6WHYH�:��%HUPDQ� � � �

6WHYH�:��%HUPDQ�
�����6HFRQG�$YHQXH��6XLWH������
6HDWWOH��:$�������
7HO�����������������
)D[�����������������
VWHYH#KEVVODZ�FRP�
�
(��3RZHOO�0LOOHU��3�������
6KDURQ�6��$OPRQURGH��3�������
7+(�0,//(5�/$:�),50�3&�
����:��8QLYHUVLW\�'U���6WH������
5RFKHVWHU��0,�������
7HO�����������������
)D[�����������������
HSP#PLOOHUODZSF�FRP�
VVD#PLOOHUODZSF�FRP�
�
'DYLG�6��6WHOOLQJV��SUR�KDF�YLFH�IRUWKFRPLQJ�
.DWKHULQH�,��0F%ULGH��SUR�KDF�YLFH�
IRUWKFRPLQJ�
/,())�&$%5$6(5�+(,0$11�	�%(5167(,1��
//3�
����+XGVRQ�6WUHHW���WK�)ORRU�
1HZ�<RUN��1<�������
7HO�����������������
)D[������������������
GVWHOOLQJV#OFKE�FRP�
NPFEULGH#OFKE�FRP��
�
-DPHV�(��&HFFKL�
&$5(//$��%<51(��&(&&+,��
2/67(,1��%52'<�	�$*1(//2��3�&��
��%HFNHU�)DUP�5RDG�
5RVHODQG��1-�������
7HO�����������������
)D[�����������������
-&HFFKL#FDUHOODE\UQH�FRP�
�
3ODLQWLIIV�,QWHULP�&R�/HDG�&RXQVHO�
�
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1HZ�<RUN��1<�������
7HO�����������������
)D[�����������������
FVHHJHU#VHHJHUZHLVV�FRP�
�
0HPEHUV�RI�3ODLQWLIIV�([HFXWLYH�&RPPLWWHH�
�
(OL]DEHWK�&DEUDVHU��6%1�������
.HYLQ�%XGQHU��6%1��������
3KRQJ�&KDX�1JX\HQ��6%1��������
:LOVRQ�'XQODYH\��6%1��������
/,())�&$%5$6(5�+(,0$11�	�%(5167(,1��
//3�
����%DWWHU\�6WUHHW����WK�)ORRU�
6DQ�)UDQFLVFR��&$������������
7HO�����������������
)D[�����������������
HFDEUDVHU#OFKE�FRP��
NEXGQHU#OFKE�FRP��
SJQJX\HQ#OFKE�FRP��
ZGXQODYH\#OFKE�FRP��
�
6LPRQ�%��3DULV�
3DWULFN�+RZDUG�
&KDUOHV�-��.RFKHU�
6$/7=��021*(/8==,��%$55(77�
	�%(1'(6.<��3�&��
�����0DUNHW�6WUHHW����QG�)ORRU�
3KLODGHOSKLD��3$�������
7HO�����������������
)D[�����������������
VSDULV#VPEE�FRP�
SKRZDUG#VPEE�FRP�
FNRFKHU#VPEE�FRP�
�
-XOL�)DUULV��6%1��������
.(//(5�52+5%$&.�/�/�3��
����*DUGHQ�6WUHHW��6XLWH�����
6DQWD�%DUEDUD��&$�������
7HO�����������������
)D[�����������������
MIDUULV#NHOOHUURKUEDFN�FRP��
�
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6HDWWOH��:$������������
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)D[������������������
OVDUNR#NHOOHUURKUEDFN�FRP��
JFDSSLR#NHOOHUURKUEDFN�FRP��
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UPRURZLW]#NHOOHUURKUEDFN�FRP��
�
%HQMDPLQ�/��%DLOH\��SUR�KDF�YLFH�
IRUWKFRPLQJ�
-RQDWKDQ�'��%RJJV��SUR�KDF�YLFH�
IRUWKFRPLQJ�
%$,/(<�*/$66(5�//3�
����&DSLWRO�6WUHHW�
&KDUOHVWRQ��:9�������
7HO�����������������
)D[�����������������
EEDLOH\#EDLOH\JODVVHU�FRP��
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