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DEFENDANTS’  MOTION TO COMPEL ARBITRATION AND TO DISMISS OR STAY;  

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF 

Lawrence B. Steinberg (State Bar No. 101966) 
   LSteinberg@buchalter.com 
BUCHALTER, A Professional Corporation 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-2457 
Telephone: (213) 891-0700 
Facsimile: (213) 896-0400 
 
Brent V. Manning (admitted pro hac vice) 
   bmanning@mc2b.com 
Jess M. Krannich  (admitted pro hac vice) 
   jkrannich@mc2b.com 
C. Seth Ensign  (admitted pro hac vice) 
   sensign@mc2b.com 
MANNING CURTIS BRADSHAW  
& BEDNAR PLLC 
136 East South Temple, Suite 1300 
Salt Lake City, UT  84111 
Telephone: (801) 363-5678 
Facsimile: (801) 364-5678 
 
Attorneys for defendants KYÄNI, INC.,  
MICHAEL BRESHEARS and KIRK HANSEN 
 
 

UNITED STATES DISTRICT COURT 
 

CENTRAL DISTRICT OF CALIFORNIA 

 

YAN GUO, an individual; 
JU JIN GUO, an individual; and all 
those similarly situated, 
 

Plaintiff, 
 

vs. 
 
KYÄNI, INC., an Idaho corporation; 
MICHAEL BRESHEARS, an 
individual; KIRK HANSEN, an 
individual; and DOES 1-100, 
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2:17-08257-JAK-GJS 
 
NOTICE OF MOTION AND MOTION 
TO COMPEL ARBITRATION AND 
TO DISMISS OR STAY; 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT 
THEREOF  
 
Date:  July 2, 2018 
Time:  8:30 a.m. 
Courtroom:  10B 

 

TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD HEREIN: 

PLEASE TAKE NOTICE that on July 2, 2018 at 8:30 a.m., or as soon 

thereafter as the matter may be heard in Courtroom 10B of the United States 
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DEFENDANTS’  MOTION TO COMPEL ARBITRATION AND TO DISMISS OR STAY;  

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF 
(ii) 

District Court for the Central District of California, located at 350 West First Street, 

Los Angeles, California  90012, defendants KYÄNI, INC., MICHAEL 

BRESHEARS and KIRK HANSEN (collectively, “Defendants”) will and hereby 

do move the Court for an order compelling plaintiffs YAN GUO and JU JIN GUO 

to pursue their claims against Defendants in separate, individual arbitrations before 

the American Arbitration Association in Idaho Falls, Idaho, and dismissing this 

action with prejudice, or staying these proceedings pending the completion of the 

arbitrations.   

This motion is made pursuant to the Federal Arbitration Act, 9 U.S.C. 

§§ 1-14, and particularly 9 U.S.C. § 3 and 9 U.S.C. § 4, and pursuant to this Court’s 

order dated May 1, 2018 (Docket No. 75). 

This motion is made following conferences of counsel which took place on 

January 4, 2018 and February 12, 2018 in compliance with Local Rule 7-3. 

This motion is based on this notice of motion and motion, the attached 

Memorandum of Points and Authorities, the previously filed Declaration of Kristen 

Pearson (Docket No. 17-1), the previously filed Supplemental Declaration of 

Kristen Pearson (Docket No. 32-1), all documents in the Court’s file, and on such 

other arguments as may be presented to the Court at the hearing on this motion. 

DATED:  May 14, 2018 

MANNING CURTIS BRADSHAW  
& BEDNAR PLLC 
 
BUCHALTER 
A Professional Corporation  
   
   
By /s/   
 Lawrence B. Steinberg 

Attorneys for defendants KYÄNI, INC., 
MICHAEL BRESHEARS and 
KIRK HANSEN 
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(iii) 

TABLE OF CONTENTS 
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II. STATEMENT OF FACTS .............................................................................. 3 

A. The Distributor Agreement Between Plaintiffs and Kyäni ................... 3 
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B. The Parties’ Arbitration Agreement Encompasses All of Plaintiffs’ 
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C. The Plaintiffs Should Be Ordered to Arbitrate Their Claims on an 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

By this motion, defendants KYÄNI, INC., MICHAEL BRESHEARS and 

KIRK HANSEN seek an order compelling individual arbitration of the claims of 

plaintiffs YAN GUO and JU JIN GUO, as alleged in their First Amended 

Complaint, (the “Complaint”) and dismissing the Complaint with prejudice or, 

alternatively, staying proceedings in this action pending the completion of 

arbitration. 

In its May 1, 2018 order (Docket No. 75), in which this Court considered one 

aspect of the alternative dispute resolution provisions in the Distributor Agreements 

between Kyäni, Inc. (“Kyäni”) and Plaintiffs (i.e., the incorporation of the AAA 

Rules), the Court ordered briefing on the scope and applicability of the Distributor 

Agreement’s arbitration clause.  That clause, included in the Distributor 

Agreements of every Kyäni distributor, states in plain terms that “all disputes and 

claims relating to Kyäni . . . shall be settled totally and finally by binding arbitration 

in Idaho Falls, Idaho.”  Each Kyäni distributor further agrees that if he or she files 

any claim against Kyäni, they will “do so on an individual basis and not with any 

other Distributor or as part of a class action.”   

As the Court has already recognized, the arbitration clause is broad.  It covers 

“all disputes and claims relating to Kyäni” including—but not limited to—“all 

disputes and claims relating to . . . the Distributor Agreement, the Kyäni Global 

Compensation Plan or its products, the rights and obligations of an independent 

Distributor and Kyäni, or any other claims or causes of action relating to the 

performance of either an independent Distributor or Kyäni under the Agreement or 

the Kyäni Policies and Procedures.”  The clause is comprehensive, and it requires 

that any substantive claim “relating to Kyäni” that a distributor might assert be 

pursued in “binding arbitration in Idaho Falls, Idaho,” and that it be pursued “on an 

individual basis and not . . . as part of a class action.” 
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2. 

Here, Plaintiffs are Kyäni distributors who seek to pursue a class action on 

behalf of all Kyäni distributors, in violation of the class waiver provision they 

agreed to.  They assert a multitude of federal and state law claims, all arising from 

the allegation that Kyäni’s compensation plan rewards Plaintiffs for recruiting other 

Distributors, not selling products, and is unfair and illegal.  Under black letter 

principles of contract interpretation, these claims are plainly subject to the broad 

arbitration clause; they “relat[e] to Kyäni, the Distributor Agreement, the Kyäni 

Global Compensation Plan [and] . . . the rights and obligations of an independent 

Distributor and Kyäni,” and they are “claims or causes of action relating to the 

performance of either an independent Distributor or Kyäni.”   

Notwithstanding the straightforward language in their Distributor 

Agreements, Kyäni distributors Yan Guo and Ju Jin Guo baldly assert in their 

operative Complaint that the arbitration clause and class waiver provisions are 

inapplicable.  But the governing law does not permit Plaintiffs to pick and choose 

which provisions in their contracts they wish to comply with or enforce.  There is 

no possible construction of the arbitration provision that would not cover all of 

Plaintiffs’ claims, particularly since “any doubts concerning the scope of arbitrable 

issues should be resolved in favor of arbitration.”  Moses H. Cone Memorial 

Hospital v. Mercury Constr. Corp., 40 U.S. 1, 24-25 (1983).  Indeed, an “order to 

arbitrate [a] particular grievance should not be denied unless it may be said with 

positive assurance that the arbitration clause is not susceptible of an interpretation 

that covers the asserted dispute.”  AT&T Techs., Inc. v. Commc’ns Workers of Am., 

475 U.S. 643, 650 (1986) (quoting Steelworkers v. Warrior & Gulf Navigation Co., 

363 U.S. 574, 582-583 (1960)) (emphasis added).  Nor can Plaintiffs avoid the 

arbitration clause merely by claiming they entered into their Distributor 

Agreements on the false premise that Kyäni is a lawful business—as they have 

done thus far.  Plaintiffs have no basis to contend they were falsely deceived into 
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3. 

agreeing to a particular procedure and place to resolve any disputes with Kyäni, and 

thus no basis to claim the arbitration clause is unenforceable.   

In sum, Plaintiffs are parties to a straightforward arbitration agreement that 

governs all of their claims in this case.  The agreement is presumptively valid under 

the FAA, and there is no legal basis for finding that the agreement is invalid.  

Accordingly, this Court should (1) compel Plaintiffs to arbitrate all of their claims 

on an individual basis, and (2) either dismiss the case or stay the case pending 

arbitration pursuant to 9 U.S.C. § 3. 

II. STATEMENT OF FACTS 

A. The Distributor Agreement Between Plaintiffs and Kyäni 

As the Court is already aware from prior filings, Plaintiffs are Kyäni 

distributors who are parties to the “Kyäni Independent Distributor Agreement 

Terms & Conditions” (hereinafter, the “Distributor Agreement”).  Compare, 

Declaration of Kristen Pearson (“Pearson Decl.”), Ex. A, Docket No. 17-1, 

with Supplemental Declaration of Kristen Pearson, Exh. A, Docket No. 32-1.  The 

Distributor Agreement contains a binding and mandatory arbitration clause that 

provides as follows: 

Except as set forth in the Kyäni Policies and Procedures, 
or unless the laws of the state in which I reside expressly 
prohibit the consensual jurisdiction and venue provisions 
of this Agreement, in which case its laws shall govern, all 
disputes and claims relating to Kyäni, the Distributor 
Agreement, the Kyäni Global Compensation Plan or its 
products, the rights and obligations of an independent 
Distributor and Kyäni, or any other claims or causes of 
action relating to the performance of either an 
independent Distributor or Kyäni under the Agreement or 
the Kyäni Policies and Procedures shall be settled totally 
and finally by binding arbitration in Idaho Falls, Idaho or 
such other location as Kyäni prescribes, in accordance 
with the Federal Arbitration Act and the Commercial 
Arbitration Rules of the American Arbitration 
Association. 

Distributor Agreement at ¶ 12, Pearson Decl., Exh. A, Docket No. 17-1.  This 

clause is followed by another important provision that will define the scope of this 
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case:  “If a Distributor files a claim or counterclaim against Kyäni, a Distributor 

shall do so on an individual basis and not with any other Distributor or as part of a 

class action.”1   Id.   

B. Plaintiffs’ Claims 

All of Plaintiffs’ claims arise from their relationship with Kyäni as 

independent distributors, stemming from their enrollment pursuant to the 

Distributor Agreement.  Indeed, all of Plaintiffs’ claims center on the same 

unfounded allegation that Plaintiffs thought they could earn money as Kyäni 

distributors, but did not, allegedly because Kyäni’s compensation plan is an illegal 

pyramid scheme under which Plaintiffs could earn money only by recruiting other 

distributors, rather than selling products.  See, First Amended Complaint 

(“Complaint”) ¶ 1, Dkt. No. 24.  

III. ARGUMENT 

The Federal Arbitration Act (“FAA”) provides that an arbitration agreement 

“shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law 

or in equity for the revocation of any contract.”  9 U.S.C. § 2.  “Under the FAA, the 

court’s initial inquiry in connection with a motion to compel arbitration is limited to 

determining (1) whether a valid agreement to arbitrate exists and, if it does, (2) 

whether the agreement encompasses the dispute at issue.”  Asfaw v. Lowe’s HIW, 

Inc., 2014 WL 1928612, at *3 (C.D. Cal. May 13, 2014) (Kronstadt, J.) (quoting 

Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000)) 

(internal quotation marks omitted) (granting a motion to compel arbitration).  If 

                                           
1 The Distributor Agreement also specifies that “[t]he Distributor Agreement 

shall be governed exclusively by the laws of the State of Idaho.”  Distributor 
Agreement at ¶ 12, Pearson Decl., Exh. A, Docket No. 17-1.  This clause follows 
an express acknowledgement that “[t]he Distributor Agreement between the 
Distributor and Kyäni has been entered into in Idaho Falls, Idaho, United States of 
America, as this is the location where the Distributor submitted the application to 
enroll as a Kyäni Independent Distributor, and where the application was reviewed 
and approved by Kyäni.”  Id. 
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5. 

these two steps are satisfied, “the Act requires the court to enforce the arbitration 

agreement in accordance with its terms.”  Id. (quoting Chiron, 207 F.3d at 1130). 

A. The Parties Have a Valid Agreement to Arbitrate. 

As explained above, Plaintiffs entered into their Distributor Agreements with 

Kyäni at the time they applied and enrolled as Kyäni independent distributors.  The 

Complaint confirms this by affirmatively alleging that Plaintiffs “have joined Kyäni 

and have become distributors.”  Complaint, ¶ 1, Dkt. No. 24.  Moreover, as 

Defendants have explained in prior briefing, Plaintiffs have repeatedly and 

affirmatively relied upon the Distributor Agreement, by selectively quoting 

snippets of it and claiming it authorizes their litigation in this Court.  See, e.g., 

Motion to Dismiss Complaint (Docket No. 17) at 4.  Accordingly, there can be no 

doubt about the existence of an arbitration agreement between the parties.  As to the 

validity of that agreement, Plaintiffs have already raised a host of failing arguments 

invoking the doctrine of unconscionability.  In considering any such argument that 

Plaintiffs might again raise in opposition to this Motion, three critical points should 

guide the Court’s analysis.  

First, “[a]n arbitration agreement governed by the Federal Arbitration Act is 

presumed to be valid and enforceable.”  Hoffman v. Citibank (S.D.), N.A., 546 F.3d 

1078, 1082 (9th Cir. 2008) (citing Shearson/Am. Exp., Inc. v. McMahon, 482 U.S. 

220, 226-27 (1987).  Accordingly, to avoid enforcement of the arbitration 

agreement, the burden is on Plaintiffs to affirmatively show that the agreement is 

somehow invalid.  

Second, Plaintiffs cannot avoid the arbitration clause merely by claiming they 

were deceived into agreeing to the Distributor Agreement as a whole, or by 

challenging various provisions other than the arbitration clause (the tactics they 

have attempted to date).  As the Supreme Court has specifically explained:  
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There are two types of validity challenges under § 2 [of 
the FAA]: One type challenges specifically the validity of 
the agreement to arbitrate, and the other challenges the 
contract as a whole, either on a ground that directly 
affects the entire agreement . . . , or on the ground that the 
illegality of one of the contract’s provisions renders the 
whole contract invalid. . . .  [W]e have held that only the 
first type of challenge is relevant to a court’s 
determination whether the arbitration agreement at issue 
is enforceable. 

Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 70 (2010) (citing Prima Paint 

Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-04 (1967)) (emphasis 

added).  Thus, even where—for example—“alleged fraud that induced the whole 

contract equally induced the agreement to arbitrate which was part of that contract, 

[the Supreme Court has] nonetheless require[d] the basis of challenge to be directed 

specifically to the agreement to arbitrate before the court will intervene.”  Id. at 71.  

A “party’s challenge to another provision of the contract, or to the contract as a 

whole, does not prevent a court from enforcing a specific agreement to arbitrate.”  

Id. at 70.  This is because, “[a]s a matter of substantive federal arbitration law, an 

arbitration provision is severable from the remainder of the contract.”  Id. at 70-71. 

Third, to the extent the Court looks to state law principles to inform its 

analysis of the Distributor Agreement’s arbitration provision (it need not; under the 

FAA, the Court can and should summarily enforce the provision), it should look to 

Idaho law.  In analyzing the validity of an arbitration agreement, courts apply 

“general state-law principles of contract interpretation, while giving due regard to 

the federal policy in favor of arbitration.”  Asfaw, 2014 WL 1928612, at *3 

(quoting Wagner v. Stratton Oakmont, Inc., 83 F.3d 1046, 1049 (9th Cir. 1996)).  

Here, the parties have expressly agreed that the Distributor Agreement “shall be 
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governed by and construed in accordance with the laws of the state of Idaho.”  

See, Distributor Agreement at ¶ 12, Pearson Decl., Exh. A, Docket No. 17-1.2    

Of course, a “federal court sitting in diversity must look to the forum state’s 

choice of law rules to determine the controlling substantive law.”  Zinser v. Accufix 

Research Inst., Inc., 253 F.3d 1180, 1187 (9th Cir. 2001).  But California has 

specifically held that “[t]he law of the state chosen by the parties to govern their 

contractual rights and duties will be applied” unless either 

(a) the chosen state has no substantial relationship to the 
parties or the transaction[,] . . . or . . . (b) application of 
the law of the chosen state would be contrary to a 
fundamental policy of a state which has a materially 
greater interest than the chosen state in the determination 
of the particular issue and which . . . would be the state of 
the applicable law in the absence of an effective choice of 
law by the parties. 

Nedlloyd Lines B.V. v. Superior Court, 3 Cal.4th 459, 465 (1992) (adopting and 

quoting Restatement Second of Conflict of Laws § 187) (emphasis added).  Here, 

there is no question that Idaho has a “substantial relationship to the parties,” since 

the Ninth Circuit has held that such a relationship necessarily exists where, as here, 

“one of the parties is domiciled or incorporated in the chosen state.”  ABF Capital 

Corp. v. Osley, 414 F.3d 1061, 1065 (9th Cir. 2005).   

Moreover, Plaintiffs cannot show that (1) application of Idaho law would “be 

contrary to a fundamental policy” of California, (2) California “has a materially 

greater interest than” Idaho in the determination of whether to compel arbitration in 

Idaho pursuant to an Idaho contract, or (3) that California law would govern this 

                                           
2 Defendants maintain that this Idaho choice-of-law provision should be 

given broad effect with respect to this case.  The Court took a somewhat narrower 
view of the choice-of-law provision in its May 1, 2018 Order, when it declined to 
dismiss certain causes of action brought pursuant to California statutes.  
See, Dkt. No. 75 at 12.  But there can be no question that issues of interpretation, 
scope and application, and enforceability of the arbitration clause relate to the 
Distributor Agreement, and therefore are governed by the choice of law clause 
contained therein.  Any argument to the contrary by Plaintiffs cannot be squared 
with the plain language of the contract. 
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issue “in the absence of an effective choice of law by the parties.”  Nedlloyd, 

3 Cal.4th at 465.  Plaintiffs would have to establish all three factors, but can 

establish none of them.  California has no “fundamental policy” requiring—as a 

general matter—that the validity of any contract involving a California resident be 

analyzed pursuant to California law.  See, e.g., Carrillo v. Sterling Jewelers, Inc., 

2004 WL 238799, at *4 (Cal. Ct. App. 2004) (“[W]e conclude that whether a court 

voids a contract containing an unconscionable provision is a matter that involves 

the individual parties to the agreement, not society as a whole.  At most, any public 

interest would be merely collateral.  As such, that public interest cannot be 

considered fundamental . . . and we apply the Ohio law as the [parties’] contract 

requires.”); Han v. Samsung Telecommunications Am., LLC, 2013 WL 7158044, at 

*7 (C.D. Cal.) (Wu, J.) (finding that no fundamental policy of California required 

application of “California’s general unconscionability analysis,” and holding that 

the parties’ contractual choice of “Texas law applies to the analysis of whether the 

arbitration provision in the[ir] [contract] is unconscionable”).   

Plaintiffs likewise cannot show that California has a materially greater 

interest than does Idaho in the validity of the parties’ arbitration provision, or that 

California law would apply in the absence of a choice-of-law provision.  The 

arbitration clause at issue here calls for arbitration in Idaho Falls to resolve any 

claims against an Idaho-based company asserted by distributors of that company 

who contracted with it in Idaho.  The substance of Plaintiffs’ underlying claims 

further reinforces the fact that California’s public interest here cannot be 

“materially greater” than Idaho’s.  Because Plaintiffs’ claims challenge Kyäni’s 

business model on behalf of a putative worldwide class of all Kyäni distributors, 

their allegations necessarily focus on Kyäni’s actions instead of their own.  In other 

words, the Complaint’s claims all focus not on how or where Plaintiffs were 

allegedly deceived as individuals (issues that, to be sure, would bar class 

certification, but are not relevant at present), but rather on the false allegation that 
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Kyäni was operating an illegal pyramid scheme from Idaho.  Consequently, to the 

extent any state law principles inform this Court’s analysis, those principles must 

be drawn from Idaho law rather than California law.   

Under Idaho law, an arbitration agreement can be invalidated as 

unconscionable only if it is “both procedurally and substantively unconscionable.”  

Wattenbarger v. A.G. Edwards & Sons, Inc., 246 P.3d 961, 974 (Idaho 2010) 

(affirming the trial court’s finding that the parties’ arbitration agreement “is not 

unconscionable”).  “Indicators of procedural unconscionability generally include a 

lack of voluntariness and a lack of knowledge,” which can be shown by “the use of 

high-pressure tactics, coercion, oppression or threats,” or by the “inability to 

contract with another party due to time, market pressures, or other factors.”  Id.  

“The focus of substantive unconscionability is solely on the terms of the contractual 

provision at issue,” and a “provision is substantively unconscionable if it is a 

bargain no reasonable person would make or that no fair and honest person would 

accept.”  Id.  These principles confirm that the arbitration provision Plaintiffs 

agreed to in this case is neither procedurally nor substantively unconscionable.  

Plaintiffs cannot show, for example, that they were coerced or threatened, or that 

they were unable to contract with another party.  Nor can they reasonably contend 

that agreeing to resolve disputes with Kyäni through arbitration is something “no 

fair and honest person would accept.”  Id.  The parties’ arbitration agreement is 

valid, and there is no legal basis for Plaintiffs to suggest otherwise. 

B. The Parties’ Arbitration Agreement Encompasses All of Plaintiffs’ 

Claims. 

As set forth above, Plaintiffs have agreed to arbitrate “all disputes and claims 

relating to Kyäni.”  Distributor Agreement at ¶ 12, Pearson Decl., Exh. A, Dkt. No. 

17-1.  The “scope of [this] arbitration clause is governed by federal law.”  Tracer 

Research Corp. v. Nat’l Envtl. Servs. Co., 42 F.3d 1292, 1294 (9th Cir. 1994).  The 

Ninth Circuit has construed arbitration clauses significantly narrower than this one 
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to have “broad and far reaching” effect.  Chiron Corp. v. Ortho Diagnostic Sys., 

Inc., 207 F.3d 1126, 1131 (9th Cir. 2000) (affirming the enforcement of an 

arbitration clause that covered “[a]ny dispute, controversy, or claim arising out of 

or relating to the validity, construction, enforceability or performance” of the 

agreement it covered).  There can simply be no question that all of Plaintiffs’ claims 

“relat[e] to Kyäni.”  Distributor Agreement at ¶ 12, Pearson Decl., Exh. A, Dkt. No. 

17-1.  They also “relat[e] to . . . the rights and obligations of an independent 

Distributor and Kyäni . . . [and] the performance of either an independent 

Distributor or Kyäni.”  Id.  And all of Plaintiffs’ claims center on the false 

allegation that Kyäni’s compensation plan amounts to an illegal pyramid scheme, 

so those claims also necessarily “relat[e] to . . .  Kyäni’s Global Compensation 

Plan.”  Id. 

Although defendants MICHAEL BRESHEARS and KIRK HANSEN are not 

personally parties to the Distributor Agreement, Plaintiffs’ claims against these 

individuals are similarly subject to arbitration.  These individual Defendants have 

been named only because of their roles as officers of Kyäni.  And, as the Ninth 

Circuit has noted, a “nonsignatory to [an] arbitration agreement may compel [a] 

signatory to arbitrate if the dispute is ‘intertwined with the contract providing for 

arbitration’ and there is a sufficiently close ‘relationship among the parties.’”  Id. at 

n.3 (quoting, Mundi v. Union Sec. Life Ins. Co., 555 F.3d 1042, 1046 (9th Cir.  

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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2009)).3   Here, the dispute with these corporate officers is one and the same as the 

dispute with Kyäni that is subject to the arbitration clause.   

Critically, if the Court finds that the parties’ arbitration clause is “susceptible 

of” any “interpretation that covers Plaintiffs claims,” then the Court must compel 

arbitration.  As the Supreme Court and Ninth Circuit have both emphasized, the 

FAA “leaves no place for the exercise of discretion by a district court.”  Chiron, 

207 F.3d at 1131 (quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 218 

(1985)).  Here, there is no doubt about the maximally broad scope of the parties’ 

arbitration clause, and the clause is not reasonably susceptible to an interpretation 

that would not cover Plaintiffs’ claims.  But even if it was susceptible to a narrower 

interpretation, the competing interpretations would still have to “be resolved in  

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

                                           
3 The Supreme Court has likewise recognized that a litigant who is not a 

party to an arbitration agreement may invoke arbitration under the FAA if the 
relevant state law allows the litigant to enforce the agreement.  See, Arthur 
Andersen LLP v. Carlisle, 556 U.S. 624, 632 (2009).  Here, the Idaho Supreme 
Court has recognized that an “agent may invoke benefits of a principal’s arbitration 
agreement to arbitrate claims with the agreement’s counter party even where the 
agent is not a signatory.  In such circumstances, the agent, by seeking to enforce the 
arbitration clause, is consenting to arbitration, and the party whom the agent seeks 
to compel into arbitration was a signatory to the arbitration agreement.”  
Clearwater REI, LLC v. Boling, 318 P.3d 944, 950 (Idaho 2013) (citations and 
internal quotation marks omitted). 
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favor of coverage.”  AT&T Techs., Inc. v. Commc’ns Workers of Am., 475 U.S. at 

650.4   

C. The Plaintiffs Should Be Ordered to Arbitrate Their Claims on an 

Individual Basis. 

This Court should compel Plaintiffs to arbitrate their claims on an individual 

basis, rather than as part of a purported class.  As explained above, the Distributor 

Agreement expressly provides that “[i]f a Distributor files a claim or counterclaim 

against Kyäni, a Distributor shall do so on an individual basis and not with any 

other Distributor or as part of a class action.”  See, Distributor Agreement at ¶ 12, 

Pearson Decl., Exh. A, Dkt. No. 17-1.  This type of waiver is entirely consistent 

with the FAA and is not prohibited by any state law.  Indeed, the Supreme Court 

has specifically held than any state rule that tries to “prohibit class action waivers 

[is] preempted by the FAA.”  Asfaw v. Lowe’s HIW, Inc., 2014 WL 1928612, at *9 

(C.D. Cal. May 13, 2014) (Kronstadt, J.) (citing AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333 (2011)); see, also, DIRECTV, Inc. v. Imburgia, 136 S.Ct. 

463 (2015).  In Concepcion, the Supreme Court specifically held that “[r]equiring 

                                           
4 The Distributor Agreement’s forum selection clause designates Idaho state 

court as the exclusive judicial forum for “claims or related litigation to interpret or 
enforce the terms of the Distributor Agreement.”   See, Distributor Agreement at 
¶ 12, Pearson Decl., Exh. A, Dkt. No. 17-1.  As Defendants have explained in prior 
briefing, the Distributor Agreement’s forum selection clause is complementary with 
the contract’s dispute resolution provisions.  See, Motion to Stay (Docket No. 39) at 
11 n.6; Reply In Support of Motion to Dismiss (Docket No. 58) at 6.  In its May 1, 
2018 Order, the Court asked Defendants to address “whether questions concerning 
the enforceability of the arbitration clause, and its application to some or all of the 
claims in the Complaint, are to be addressed by this Court in light of the forum 
selection clause.”  See, Docket No. 75 at 9 n.5.  Plainly, the arbitrability of 
Plaintiffs’ claims needs to be decided somewhere, and Defendants have argued that 
the plain language of the Distributor Agreement delegates that issue to the arbitrator 
in the first instance, and the Idaho state court in the second.   By denying 
Defendants’ Motion to Stay and Motion to Dismiss for Forum Non Conveniens and 
ordering the parties to brief the applicability and enforceability of the arbitration 
clause here, the Court appears to have already determined that it may address these 
issues.  To the extent the Court believes it has not reached such a determination, a 
plain language reading of the Distributor Agreement would result in the Idaho state 
court analyzing and interpreting the arbitration provisions, given the Court’s prior 
holding that such issues are not clearly and unmistakably delegated to the arbitrator. 
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the availability of classwide arbitration interferes with fundamental attributes of 

arbitration and thus creates a scheme inconsistent with the FAA.”  563 U.S. at 344.  

The Court explained that the “principal purpose of the FAA is to ensur[e] that 

private arbitration agreements are enforced according to their terms,” adding that 

“parties may agree to limit . . . with whom a party will arbitrate its disputes.”  Id. at 

344 (quoting Volt Info. Sciences, Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 

489 U.S. 468, 478 (1989)) (alteration in original) (internal quotation marks 

omitted).  

In summary, parties are free to enter into arbitration agreements with class 

waiver provisions like the one in the Distributor Agreement.  There is nothing 

ambiguous about the class waiver Plaintiffs agreed to here, nor is there any legal 

basis for not enforcing it.  Thus, Plaintiffs should be compelled to arbitrate their 

claims “on an individual basis and not with any other Distributor or as part of a 

class action.”  Distributor Agreement at ¶ 12, Pearson Decl., Exh. A, Docket No. 

17-1. 

D. This Court Should Exercise Its Discretion to Dismiss This Case;  

Alternatively, this Court Should Stay the Case Pending Arbitration 

Pursuant to 9 U.S.C. § 3. 

Section 3 of the FAA provides that “upon being satisfied that the issue 

involved in [a] suit . . . is referable to arbitration . . . , [a court] shall on application 

of one of the parties stay the trial of the action until such arbitration has been had.”  

9 U.S.C. § 3.  This statutory provision “does not limit the court’s authority to grant 

a dismissal” of a case “when all claims are barred by an arbitration clause.”  

Sparling v. Hoffman Constr. Co., Inc., 864 F.2d 635, 638 (9th Cir. 1988)) (holding 

that the “district court acted within its discretion when it dismissed” the case, since 

“the arbitration clause [at issue] was broad enough to” require the plaintiffs “to 

submit all claims to arbitration”).  Indeed, “[t]he weight of authority clearly 

supports dismissal of the case when all of the issues raised in the district court must 
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be submitted to arbitration.”  Alford v. Dean Witter Reynolds, Inc., 975 F.2d 1161, 

1164 (5th Cir. 1992) (collecting cases).  Because all of Plaintiffs’ claims must be 

submitted to arbitration, Defendants urge this Court to exercise its discretion to 

dismiss the case after compelling arbitration.  If the Court elects not to dismiss the 

case in its entirety, 9 U.S.C. § 3 requires the Court (“upon being satisfied that” 

arbitration is required) to stay the case “until such arbitration has been had in 

accordance with the terms of the” Distributor Agreement. 

IV. CONCLUSION 

For all the foregoing reasons, Defendants respectfully request that the Court 

enter an order (1) compelling Plaintiffs to pursue their claims in separate, individual 

arbitrations before the AAA in Idaho Falls, Idaho, pursuant to and in accordance 

with the terms of the Distributor Agreement; and (2) dismissing this case or, in the 

alternative, staying this case pending the outcome of arbitration.. 

DATED:  May 14, 2018 

MANNING CURTIS BRADSHAW  
& BEDNAR PLLC 
 
BUCHALTER 
A Professional Corporation  
   
   
By /s/   
 Lawrence B. Steinberg 

Attorneys for defendants  
KYÄNI, INC., MICHAEL BRESHEARS 
and KIRK HANSEN 
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[PROPOSED] ORDER GRANTING MOTION TO COMPEL ARBITRATION AND TO DISMISS OR STAY 

Lawrence B. Steinberg (State Bar No. 101966) 
   LSteinberg@buchalter.com 
BUCHALTER, A Professional Corporation 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-2457 
Telephone: (213) 891-0700 
Facsimile: (213) 896-0400 
 
Brent V. Manning (admitted pro hac vice) 
   bmanning@mc2b.com 
Jess M. Krannich  (admitted pro hac vice) 
   jkrannich@mc2b.com 
C. Seth Ensign  (admitted pro hac vice) 
   sensign@mc2b.com 
MANNING CURTIS BRADSHAW  
& BEDNAR PLLC 
136 East South Temple, Suite 1300 
Salt Lake City, UT  84111 
Telephone: (801) 363-5678 
Facsimile: (801) 364-5678 
 
Attorneys for defendants KYÄNI, INC.,  
MICHAEL BRESHEARS and KIRK HANSEN 
 
 

UNITED STATES DISTRICT COURT 
 

CENTRAL DISTRICT OF CALIFORNIA 

 

YAN GUO, an individual; 
JU JIN GUO, an individual; and all 
those similarly situated, 
 

Plaintiff, 
 

vs. 
 
KYÄNI, INC., an Idaho corporation; 
MICHAEL BRESHEARS, an 
individual; KIRK HANSEN, an 
individual; and DOES 1-100, 
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2:17-08257-JAK-GJS 
 
[PROPOSED] ORDER GRANTING 
MOTION TO COMPEL 
ARBITRATION AND TO DISMISS OR 
STAY  
 
Date:  July 2, 2018 
Time:  8:30 a.m. 
Courtroom:  10B 

 

On July 2, 2018, the motion of defendants KYÄNI, INC. (“Kyäni”), 

MICHAEL BRESHEARS and KIRK HANSEN (collectively, “Defendants”) for an 

order compelling individual arbitration of the claims of plaintiffs YAN GUO and 
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[PROPOSED] ORDER GRANTING MOTION TO COMPEL ARBITRATION AND TO DISMISS OR STAY 

2. 

JU JIN GUO and dismissing this action with prejudice, or staying proceedings 

pending the completion of the arbitration, came on for hearing, the Hon. John A. 

Kronstadt, United States District Court Judge, presiding.  Blake Lindemann 

appeared on behalf of plaintiffs.  Jess M. Krannich and Lawrence B. Steinberg 

appeared on behalf of Defendants. 

Having considered the papers and arguments submitted in support of and in 

opposition to the motion, and  

GOOD CAUSE HAVING BEEN SHOWN, 

IT IS HEREBY ORDERED, as follows: 

(1)  Defendants’ Motion to Compel Arbitration And Dismiss the 

Complaint Or Stay Proceedings is GRANTED.   Plaintiffs YAN GUO and 

JU JIN GUO each entered into a contractual agreement with Kyäni that requires 

each of them to arbitrate their disputes with Kyäni, and the allegations of the First 

Amended Complaint fall within the purview of that agreement.  Enforcement of the 

parties’ arbitration agreement is mandated by the Federal Arbitration Act, 9 U.S.C. 

§ 1 et seq.   Plaintiffs are hereby ORDERED to arbitrate their claims against all 

Defendants in separate, individual arbitrations before the American Arbitration 

Association in Idaho Falls, Idaho; and  

(2)  This action is [dismissed/stayed] pending the outcome of those 

arbitration proceedings. 

 

DATED:  July ___, 2018 
 
       ___________________________ 
       Hon. John A. Kronstadt 
       United States District Court Judge 
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[PROPOSED] ORDER GRANTING MOTION TO COMPEL ARBITRATION AND TO DISMISS OR STAY 

3. 

Submitted by: 
 
MANNING CURTIS BRADSHAW & BEDNAR PLLC 
 
BUCHALTER, A Professional Corporation 
 
 
By___                   /s/  __    _ 

Lawrence B. Steinberg 
Attorneys for defendants KYÄNI, INC.,  
MICHAEL BRESHEARS and KIRK HANSEN 
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